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Tameshwar Prasad v. Maharaj Singh, 63 Ind. Cas. 
114. (Followed) 

Taylor v. Timson, (1888) 20 Q. B. D. 671; 571. J. 
'Q. B. 216; 52 J. P. 135, (Distinguished) ef 
Thakur Ishri Singh v. Thakur Baldeo Singh, 10 

a G,792; 111. A. 135; 8 Ind. Jur. 351; 4 Sar. P. 
O. J. 528; Rafique Å Jackson's P, O. 79; 5 Ind. 
Dec, (x. s.) 53L (P.O). (Relied‘on) 

Tika Ram v. Daulat Ram, 80 Ind. Oas. 661; 46 A. 
465; 22 A. L. J. 591; A. pi R. 1924 All. 530; L. 
R. 6A. 9 Civ. (Relied u 

Tilak Ram v. Sita Ram, 3 A tad, Cas. 503; 20. 
L. J, 388. (Relied on) ' 

Tilakdhari Lal v. Khedan Lal, 57 Ind. Cas. 465; 
460. 1; 39 M. L. J. 243; (1920) M. W. N. 591; 2 
U. P. L. R. (P. C.) 139; 22 Bom. L. R. 1319; 18 
A. Li J. 1074; 25 C. W. N. 49; 28 M. L. T. 394; 
47 I. A. 239; 320. L. 3.479; 13 L, W. 161; 2 P. 


L. T. 101 (P. 0). (Followed) - 75 
Tilok Chand v. Ram Ohand, 37 Ind. Cas. 1035 95 
P. R.1916. (Followed) 212 


Trikamjee Jiwan Das v. Commissioner of 23) Pal 


Tax, 86 Ind. Ogs. 170; 4 Pat. 224; (1925) Pat 
17; A. L R. 1925 Pat. 352, (Followed) 5 


“Vamanacharya v. Govind, 76 Ind. Cas. 





ae 


26. (Follpwed) ace 

Tuljaram Row v. Alagappa Chettiar, 8 Ind. Cas. 
340; 35 M. 1; (1910M. W. N. 697; 8 M.L. T. 
453; 21M. L. & 1. (Considered) 


U 
2 ® 
Udai Raj Singh v. Bhagwan Bakhsh? Singh, 6 


. Ind. Cas. 279; 32 A. 227;7 A. L. J. 274; (1910) 
M. W. N. 110; 11 C. L. J. 387; 14 C. W. N. 641; 


` 


458; 13.0.6. 172; 37 1. A.46 (P. 0). (Relied 

on 

Umrao Singh v. Hardeo, 29 A. 418; A. w, N. 
(1907) 112; 4 A. L. J. 392. (Distinguished) . 

Upton v. Towned, (1855) 17 O. B. 30 at p. 64; 25 
L. J. ©. P. 44; 1 Jur. (x. s ) 1089; 139 E. R. 976; 
104R. R. 562. (Relied on) 


v < i 


7 | Vaddadi Sannammá v. Koduganti Redhabhayi, 


43 Ind. Cas. 935; 41\M. 418; 22 M. r T. 532; 
34 M. L. J. 17; (1918) . M. W. N, 23; 7 D.W. 
-234. (Relied on) - gee 
1014; 25 
Bom. L. R. 826; A. I. R. 1924 Bom. 33. 
(Explained) 
Velamakanya Krishnaiya v. Ponnuswamy Aiyat, 
84 Ind. Cas. 629; 47 M. 398; 46 M. L. J. 295; 19 


tinguished) 

Vinjanampati Peda aaa Vie Vi adlamannatti 
Sreenivasa Deekshatulu, 43. Ind. Cas. 225; 41 
M. 136; 22 M. L. T. 384; 33 M. D. J. 519; 6L. 
W. 649; (1918) M. W, N. 55. (Relied on). 

Vithoba v. Sitaram, 65 Ind. Cas. 324, 19 N. L. R. 
21; A. L R. 1923 Nag. 201. (Distinguished) 


w . 
‘Walter Mitchel v. A. K. Tennent, 90 Ind. Cas. 59; 


52°C. 677; A. I. R. 1925 Cal. 1007. (Dis- 
tinguished) wes 


; = 


on Y . s 


Young v. Bankier Distillery Co., (1803) A. C. 
691; 69 L. T. 838; 58 J. P. 100, (Reliedon) ... 


7 M. L.-T. 410; 12 Bom. L.R. 409; 20 M. L.T: 


29. 


Page. 
. 
T47 


456 


T. W. 384; A. IL R. 1924 Mad. 547. (Dis- ` 
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ALLAHABAD HIGH COURT. 
Execotion SECOND Civiu ArPEAaL No. 1360 
oF 1925, 

j February 9, 1926. 
Present: —Mr. Justice Sulaiman. 
HIRA LAL —DROoRER-HoLDER—APPELLANT 
. versus 


TIKAM SINGH—Ossecror -~RESPONDENT. ` 


Jirisdiction of Court—Appellate Court assuming 
jurisdiction—Second appeal—Revision—Execcution of 
decree—Orders passed, whether appealable—Cinil Pro- 
cedure Code (Act V of 1908), s. 2 (2) (b), scope of. 

Itan Appellate Court having no jurisdiction to 
hear an appeal assumes jurisdiction and passes, an 
order, a second appeal would lie, andin any case the 
Heh re a have power to revise that order. 

. L, col. 2. 

Pb order passed in execution is not appealable 
merely because it fulfils the conditions laid down in 
8. 47, C. P.O. In order to be appealable, it must fall 
man the definition of decree in s. 2 (2), ©. P. O. 
ibid. 

l The expression “any order of dismissal for default” 
in sub-cl, (b) of s. 2 (2, O. P. C., is not confined to 
suits only, but it also covers an order of an Execution 
Court dismissing the objecfionsof an objector judg- 
ment-debtor for default. |p.?2, col. 1] ` 

Execution second appeal against a decree 
of the Fourth Additional Subordinate 
Judge, Aligarh, dated the 4th May 1925. 

Mr. Panna Lal, for the Appellant. : 

Mr. S K. Dar, for the Respondent. 

JUDGMENT .—This is an appeal aris- 
ing out of certain execution proceedings. 
A decree, which was mòre than three ygars 
old, was putin execution and enotice Kes 
served on the judgment-debtor to sh 
cause why it should not be executed. He 
filed written objections admitting certain 
payménts made ont of Court and yet 
‘pleading that the application was barred 
by time. On the date fixed for the hearing 
gf objections, he did notappear. The Court 


p: ssed the following order :— 


¢Qbiector absent. Objection dismissed ? 


for default.” 
From this orter the judgment-debtor. 
appealed to the lower Appellate Court, 
eo. 1 i 


which came to the conclusion that, evep 
though the judgment-debtor was absent, 
the Court ought to have considered the 
plea, of limitation on its merits and should 


“have disposed of it. Instead of deciding” 


the point of limitation itself as it was urged 
by the judgment-debtor, the lower Appel- 
late Court thought that an” opportunity 
should be given to the decree-holder to 
show cause, if he can, that his application 
was within time. The case was according- 
ly remanded for disposal according to law. 
The decree-holder urges that no appeal 
lay to the. lower Appellate Court, which, 
therefore, had no jurisdiction to set aside 
the order of the first Court. A preliminary 
objection is raised that, if no appeal lay to 
the lower Appellate Court, no appeal lies 
to this Court. This gbjection, in my opin- 
ion, has no force. The lower Appellate 
Court has assumed jurisdiction and passed 
an order on appeal. A* second apptal 
would, therefore, lie. In any case, if eno 
appeal lay to the lower Appellate Court,-it 
has acted on an assumed jurisdiction, and 
I would have power in revision to revise 
that order, . te 


The substantial point in the case js whe- 
ther.an appeal lay from the order passed 
by the Execution Court. An order passed 
in execution cannot be appealable merely 
because it fulfils thé conditions laid down 
ins. 47. In ordersto be appealable, it must 
fall within the definition of decree in s. 2, 
sub-cl. (2). If thie were stot the correct 
interpretation of the section, the result 
would be that eyery orger passed in the 
Execution Department, for instance a re- 
fusal to adjourn the case, would become 
automatically appealable, which of course 
is not the law. In order to .be appealable 
the order must amount toa formal expres- 
sion of adjudication, which conclusive] 
determines the rights of the- parties wit 


"m 


2 


regard to all controversial matters in suits 
(and includes the determination of any 
question within s. 476 but does not include 
eany order of dismissal for default). 

If objections are Aled and there is ad- 
padication inter parties with regard to the 


points of controversy, an appeal*would lie; * 


“but s. 2, sub-el. (2)(b), expressly exempts an 
order of dismissal for defaule, Such orders 
are not decrees,nor have they been made 
appealable orders. It follows, therefore, 
that no appeal lay to the lower Appellate 
Court. : 
It has been contended before me that 
, the expression “order of dismissal for 
default" refers to dismissal of suits for 
default. I am not prepared to pub such a 
narrow meaning to this expression. The 
order of the Execution Court was certainly 
an order dismissing the objection for de- 
fault. It, therefore, cannot be called a 
` decree so ‘as to be appealable. In this 
view of the matter, no appeal lay to the 
lower Appellate Court, and that Court had 
no jurisdiction to entertain the suit: I 
accordingly setaside the order passed by 
the lower Appellate Court and restore the 
original order passed by the first Court. 
It is unnecessary for me to state what 
remedy the judgment-debtor now has 
against the order of dismissal for default. 
The question,of the want of jurisdiction 
‘was, however, not‘raised before the lower 
Appellate Court. It is raised for the first 
time in this Court. I, therefore, direct that 
fhe parties should bear their own costs of 
the appeal in the lower Appellate Court and 
in this Court. 


F, Q. Order set aside. 


—— 


. Ld 
LAHORE HIGH COURT, 
Seconp Cıvıl APPEAL No. 1371 or 1925. 
February 18, 1926. 
Present:—Mr. Justice Addison. 
Tue Friem CHHOTA LAL-AMBA 
PARSHAD—P.aIntiers—A PPELLANTS 
s versus ` 
Tus Firm BASDEO MAL-HIRA LAL— 
DEFENDANTS— RESPONDENTS. | 
Civil Procedure Code (Act V of 1908), O. XLI, r. 1— 
Second appeal— Copy of first Court's judgment uncertifi- 
ed—Proper presentation—Limitation Act (IX of 1908 
Sch. I, Art. 115--Suit for damages for nonsdelivery o 
goods per several shipments—Limitation, starting point 
ki dséntation of a second appeal accompanied by an 
| wnattested copy of first Court's judgment, when an 


CHHOTA LAL-AMBA PARBHAD V. BaSDEO MAL-HIRA LAL. 


(94 1. O. 1926] 
attested copy was applied for but the report was that 
the record couRi not be traced, is a proper presen- 
tation under the circumstances. fp. 2, col. 2.] 

The limitation for a suit for non-delivery of goods 
of various shipments, starts-from the last day of the 

. arrival of the last shipment and no cause of action 

accrues to the plaintiff uptil then. |p. 3, col. 1.) 

Phu? _Chand-Fateh Chand v. Chhote Lal-Amba 

Pershad, 90 Ind. Cas. 654; A. I. R. 1925 Lah, 513; 7 L. 

L. J. 360, followed. j 


Second appeal from a decree of the Dis- 
trict Judge, Delhi, dated the 23rd January 
1925, reversing that of the Subordinate 
Judge, Second Class, Delhi, dated the 31st 
December 1928. 

Lala Jagan Nath Aggarwal, for the Ap- 
pellaats. 

Mr. Shamair Chand, for the Respondents. 

JUDGMENT.—A preliminary objec- 
tion was taken on behalf of the gespond- 
ents that this secogdappeal was time-barred 
as though it was filed within time it was 
not accompanied by an attested copy of the 
first Court’s judgment though there was an 
unattested copy of that judgment filed with 

“the appeal. Itis cledr, however, that an 
attested copy wasapplied for but was not 
supplied, the report being that the record 
could not be traced. In my opinion there 
has been a sufficient compliance with “the 
law in these circumstances, It is true that 
up to date no attested copy has been placed 
on this record but the appellant is ready to 
do so. I see no reason to call upon him to 
put suchan attested copy upon the record 
and overrule the objection. 

The suit wasone for non-delivery of five 
bales of white mulls which the defendants 
had contracted to seil to the plaintiffs on 

“the 17th November, 1916. The suit was in- 
stituted on the Z0th July 1920. The con- 
tract was for five bales of white mulls, 
December shipment three lots, 60- days 
grace, payment to be against Railway re- 
ceipts and invoices. Variousdefences were 
raised and the plaintiffs’ suit was dismissed 

the Court of first instdnece. On appeal 
learned District Judge held that the 


2 
J: date of the first instalment, t, e., the 


December shipment, expired about the 30th 
June, 1917, and that the suit as regards that 
instalment was accordingly time-barred. 
He held, however, that the suit for the other 
two instalments was within time and he 
accepted the appeal and granted the plaint- 
ifs a decree for Rs. 356-4-0 with propor- 
{ionate costs in both Courts. Againste this 
decision the plaintiffs have appealed while 
the defendants have filed cross-objectéons. 
The principal point argued before me was 
a) 


(94 I. O. 1926] 


the question of limitation. I, was contend- 
ed that the lower Appellate Court erred in 
dividing the contract into several parts -for 
purposes of limitation and that.the whole 
contract should have been treated as an 
indivisible one and not an instalment con- 
tract, It is unnecessary to labour this point 
for it is covered by authority. Pwo Division 
Benches of this Court have held that a con- 
tract such asthe present one was not an 
instalment contract, that the defendants 
could have delivered goods under it up to 
the last day of arrival of the last shipment 
and that the plaintiffs could not sue for 
damages for breach of contract until that 
date had expired. These rulings are Phul 
Chand-Fateh Chand v. Chhote Lal-Amba 
Penhsad (1) and Civil Appeal No. 1000 of 
1925. Allthe points taken in this appeal 
and in*the cross-objections are covered by 
these two authorities. I, therefore, hold that 
the whole claim was within time. . ; 
The District Judge found that the due 
date for the last instalment was the 30th 
August 1917. It was contended, however, 
that here again he erred as there is good 
evidence which he did not consider that 
March shipments were arriving in Septem- 
ber, 1917. Itis clear that the defendants 
could have shipped the goods up to March 
1917 at least and as such shipments were 
still arriving at Karachi in September 1917 
no breach of contract took place till then. 
After the goods arrive it takes about a week 
to clear them and then the documents 
have to be posted to Belhi through some 
Bank for acceptance. This would certainly 
take us to the 26th Saptember, 1917 and 
there is evidence that on that date the rate 
was Rs. 6-10-0. The contract rate plus for- 
wardiog charges comes to Rs, 5-6-0. The 
difference is Rs, 1-4-9. This has to be multi- 
plied by Rs. 750 so that the plaintiffs’ suit 
should have been decreed for Rs. 937-80 
whereas the learned District Judge qnily 
allowed Rs. 356-4-0. A 
I accordingly accept this appeal by rais= 
ing the amount decreed by ‘the learned 
District Judge from Rs, 356-4-0 to Rs 937-8-0, 
.i. e by raising it by the sum of Rs, 581-4-0, 
The appellant will have his costs on the 
latter sum in this Courtand on the sum of 
Rs. 937-8-0in the two lower Courts. The 
‘6foss-objections are dismissed but without, 
“costs, > Pa 7 K f 
“BL S - Appeal accepted. 
i 5 D go Ind, Cas. 654; A. I, R, 1025 Lah, 513; 7L. L. 


KARÅMAT KHAN V. YASIN KHAN, ; 


A 


OUDH CHIEF COURT. 
Seconp CIVIL APPEAL No. 473 or 1924. 
February 16, 1926. 
Present:—Mr. Justice Ashworth. ° -° 
KARAMAT. KHAN—PLAINTIFF— 6 
. "APPELLANT | “ 
Versus : 
YASIN KHAN AND oTaprs—DEFENDANTS— 
.? RESPONDENTS. ; 

Landlord and tenant Gift by lessee of his holding 
—-Lease of same by zemindar to donee—Lermination of 
lease—Lease by lambardar—Subsequent, lease by co- 
sharers—Priority—Suit by lessee against subsequent 
lessee for recovery of possession—Non-joinder of land- 
lord, effect of. 

Ifa tenant of a holding gifts it away and the 
gemindar also grants a lease of the same to the donee,’ 
ths first tenancy terminates. [p. 4, col. 1.] 

In U. P. a lambardar is presumed to have, by 
established usage or with the consent of the whole 
body of co-sharers, i. e., zemindars, the power to grant 
leases, and unless the contrary is proved, the mere fact 
that some of the co-sharers also sign a lease along 
(ine Je lambardar does not invaligate the lease. 
ibid.]. ; 

If a lambardar authorised to grant lease on behalf 
of the whole body of co-sharers leases a land, & 
subsequent lease of the same by the whole body of co- 
a olay have no priority over the earlier one, 
p. 4, col, 2. f 

The non-joinder of the lessor does not affect a suit 
by a first lessee against the second lessee for recovery 
of possession of the property eon the ground of his 
lease being prior. [p. 5, col. 1.] 


Appeal from a decree of the Subordi- 
nate Judge, Partabgarh, dated the 30th 
August 1924, in Civil Appeal No. 161 of 
1924, confirming that ef the Munsif, Partab- 
garh, dated the 3rd December 1923, in Re. 
gular Suit No. 190 of 1923. © > . 

Messrs. Hakimuddin and Naziruddin, far 
the Appellant, ° 

Messrs. Ali Zaheer and Radha Krishna, 
for the Respondents. 

JUDGMENT. —This second appeal 
arises out of a suit brought by the plaintif- 
appellant for recovery of nine plots of 
land from the defendants respondents? The 
land in suit was originally the holding of 
one Ahmad Khan, brother-in-law of the 
plaintiff. He transferred the holding by a 
deed of gift to the plaintiff on the 17th May 
1919. ‘The plaintjff's case is that he also 
gota new lease from the co-sharers in the 
year following, namely, on the 5th August 
192% Ahmad Khan died in November 
1921. The following mozfth it appears that 
a lease was given-to the defendants-respon- 
dents who have obtained possession of the 
holding. The plaintiff sueg alternatively 
on the basis of the deed of gift and of the 
lease. The first Court held that the lease 
granted to the plaintif on the 5th -August 


Er 


1920 was invalid, as it was granted during 
the continyance of Ahmad Khan's lease. 

, The lower Appellate Court upheld this find- 
ing and also found that the two lambardars 
é salong with some only of the co-sharers were’ 
not entitled to execute a lease, , : 
. The plaintiff's Counsel has argued that 
s. 43 of the Transfer of Property Act will- 
apply to give the plaintiff title asa tenant 
on the death of Ahmad Khan, Itis un- 
necessary, to invoke s. 43. The deed of gift 
by Ahmad Khan coupled with the lease 
by the zemindar to the plaintiff is sufficient 
evidence that Ahmad Khan had given up 

e ‘the tenancy before the lease was given to 
the plaintiff. The fact that Ahmad Khan 
was alive is no bar to the validify of this 
lease., The second point taken is one of 
greater difficulty, but I hold thatthe lower 
‘Appellate Court’s decision was wrong. A 
lambarda¥ may, by- established usage, or- 
with the consent of the whole body of co- 
sharers, fave the power to grant leases.’ 
The practice is so convenient and, in these ’ 
Provinces, so prevalent, that it may be 
presumed to exist unless the contrary -is 
proved. Here it wasnot disproved. If one 
or both the..lambardars were entitled 
to give a lease, the fact of other co- 
sharers also signing would not invali-- 
‘date the lease. Nor could it be treated as 
evidence subversive of the practice. On 
this view, both thé leases were valid and 

the plaintiff's lease was the earlier. 

The question of what order should now 
~e bè given is, however, not free from diffi- 
“culty. The plaintiff first brought a suit in 

: the Revenue Court under s. 108 (10)-of the 
Oudh Rent Act on the allegation that -he 
was given possession by the landlords after ' 
**the execution of the lease in his favour, 
and, had been ejected by the landlords 
and the present defendants-respondents., 
The first Court held that the suit failed as 


sion could not havé been ejected. In ap- 


KARAMAT KHAN V. YASIN KHAN, 


(94 I. 0. 1026) 
been impugned by the respondents. Now 
in the present suit the first Court under'the 
issue “Is the plaintiff a tenant of the plots 
in suit? has ‘decided that the plaintifi’s 
lease was ineffectual to give him any rights, 
and*it is this finding which I have now 
reversed in this sécond appeal. - The issue 
was, however, wrongly framed.: It is clear 
that if the plaintiff never got ‘possession, 
the validity of the lease would not make 
hima tenant. A tenant is a person liable 
to pay rent, and the plaintiff would not be 
liable to pay rent until putin pcssession, 
I should have held if it were necessary 
that’the plaintiff, subsequent to the lease, 
held possession through Ahmad Khan, but, 
having regard to the pleadings in this case, 
I cannot hold this, “because the pwint does 
not arise. The plaintiff has elected to fight 
the case on the hypothesis that Hé didnot 
get possession, and the defendants have 
agreed that he-did not get possession. 
Indeed, if-he had go$ possession, the suit 
could not be brought in the Civil Court as 
the jurisdiction of the Civil Court would be 
barred by s.108 (10) of the Oudh Rent Act. 
As brought, it is clear that the claim is 
not barred by s. 108 (10).° Nor again can 
there be'any question of the Revenue Court's 
decision operating as res judicata in respect 
of the present suit, because assuming that . 
the plaintiff never got possession, and, there~ 
fore, is not a tenant, the present suit could 
not have been decided by the Revenue 


- Court, and so the matter involved in the 


present suit wae lot one which the Revenue 
Court was competent to try. The frst 
Court in this case dismissed the suit on the 
preliminary finding -that the lease set up 
by the plaintiff gave bim no right. That 
finding has now’ been reversed. The re- 
maining three issues framed by the first 
Court, which it did not decide are :— : 

-1+ Is the suit barred by the principles of 


2. Isthe claim barred ‘by s. 108 (10) of 


'- the plaintiff never having been in posses- pes judicata? 


peal the Commissioner upheld the dismiss: 
` óf ‘the suit’ on two gsounds, (a) that the 
. Jand:ord was not entitled to give the lease 
as Abmad“Khan’s tenancy “was still sub- 
sisting: at the, time and db) that it Was-not 
proved that the lambardar signed the fease. 
In this: appeal, 1 have dissented from both 
these findings, -With the former I disagras 
` on the merite, and with the lattér Because 
thelower Appellate Courtin this suit found 
as a fact that the lamberdars did sign ihe 
- plaintiff's lease, and- this decision has not 


M s 
a 


the Oudh Rent Act, and 

3. To what relief-and damages, if any, is 
the plaintiff entitled? -  ~ A 

The first two of these issues I have al- 
ready decided in the above remaiks. As 
to the‘last, the claim is one based on con- 
tracts but it will only lie against the land- 
lords for failing to deliver possession after 
exectiting alease: There was no prifity of 
contract between the plaintif and the de- 
fendants. There was no trespass Vy the 
defendants, as the plaintiff never got pog- 

` bg e@ 


“g 
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[94 I. O. 1926] MOHENDRA NATH ROY v. NABADWIP GHANDRA NANDY, -> vie 


session. As to the claim fòr possession, Dr. Dwarka Nath Mitra and Babu Bhu- 
thelease gave the plaintiff a right to occupy pendra Nath Ghose, forthe Appellants. 

the holding and that right can be‘enforced Dr. Sarat Chandra Basak (with him Babus 
not merely against the landlords but. also Apurba Charan Mukerji, Santosh Kumar Pab 
against the defendants as persons who hold. and Tarakeswar Nath Mitra), for the Re 
from them. The landlords should, have spondents. | . ° 
been joined as defendants, but this will ° < JUDGMENT. 

not prevent a decree against the,defendants Chakravarti, J.—In the suit out of 
for possession only. As the landlords have which this appeal arises the plaintiffs sued 
not been parties to the suit, the execution for a declaration that the lands in suit 
of a decree will not operate to give the appertained to a niskar which they possess- 
plaintiff any better position against them ed in the village Banki. The facts of the 
than ifthe plaintiff had obtained posses- case shortly stated are these: The plaint- 
sion from the defendants by consent or iffs apparently hada niskar in the village 
‘force: Accordingly, I direct that the appeal Banki comprising 41 and odd bighas of, 
be allowed with half his costs to the plaint- land covered by a sanad in the name of 
iff in all the Courts, since the plaintiff's their angestor Sahib Ram. The lands in 
valuation of the holding is Rs. 250, and suit really form the site of what is called a 
his valuation of damages is Rs.250. The garkhai. The plaintiffs further stated that 
plaintiff will get a decree for the ejectment in the year 1903 the villagers of Banki and 
of the defendants from the holding in suit. of other neighbouring villages complained 


S D. ; against obstruction put by the plaintiffs on 
F. d. Appeal allowed. the water of that garkhai and the Criminal 
— Court took proceedings under s. 133, Cr. 


P. O. which resulted in an order against 
the plaintiffs. The plaintiffs then brought 
i a suit in the year 1904 z a an 

TD that the property was their niskar an 
„ CALCUTTA HIGH COURT. that the-defendants had ro right of ease- 
APPEAL FROM APPELLATR DRCRBR NO. 1792 mentas claimed by themand as had been 
oF 1922. z estæblished in the proceedings under s. 133, 
5 l June 30, 1925.. Cr P.O. The plaintiffs in that suit im- 
resent: —Mr. Justice Cuming and Mr. pleaded some of the representative tenants 


Justice Chakravarti. i i i i 
of the villages of which villagers claimed 
MOHENDRA NATH ROY AND oTHERS— the right of easement in question, The 
AN a proprietors of the village Banki who are 
versus ` the defendants in the present suit wera” 
. NABADWIP CHANDRA NANDY not partiesin that suit. Nor did they form 
AND OTHERS—-DEFENDANTS—RESPONDENTS. members of the class which claimed the 


Res judicata—Decision as to right of easement, ` . in oi 
whether res judicata in suit for e eae right of easement in the proceedings under 


Occasional use of right—Ownership—-Land under 9. 133, Cr. P. O. Now that suit was finally,. 
is a = ie os P dismissed by the Appellate Court on the 
e decision in a previous suit between the plainti | hich *t laintiffs’ 
and the tenants of a village declaring a right of 21st May, eae by ‘lay ae b i ae a rig 
easement in favour ofthe tenants over certain pro- claim to stop 16 vag om Claiming 
perty claimed by the plaintiff cannot operate as ys the easement which they had established 
judicata in a suit brought agdinst the pxoprietorsQf in the criminal proceedings under s. 133 
the village for a declaration of the right of ownershi was disallowed. Therefore, the result of 
over the same property. [p.0, col. 2.] ae 3 th t the ile y f. Banki 
The proprietor ofa piece of land, over which the “that suit was tha e villagers ol. Danki 
members of the public exercise a right of easement, and the neighbourfhg villages were declar- 
does Rot e his right k the. land as proprietor on ed entitled to exercis the right of ease- 
account o e occasional use th £ t hi y i . : 
cising the right of easement” tibid] E EA AD aa F wg aa a A ats 
Possession of lend under water follows owner- for the Teme © Opsmacuon Dub up 
ship. [ibid] : by the plaintiffs. In the year 1919, the 
Appeal against a decree of the Subordi- Record of Rights was published in which the 
nate J ndge, First Court, Midnapur, dated fands together with the garkhai was record- 
the Tth April 1922, modifying that of the edas appertaining to the mal tands, of the 
Mungif, Second Court, at Tamluk, dated village Banki. The plaintiffs brought the 
the 26th February 1921, f present suit basing their cause of action 
` e 


. 
ga 
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from the date of the final publication of the 
* Record of Rights. 

In the present case which is against the 
proprietors of the village Banki, the plaint- 
iffs,ask for a declaration “af their niskar 
right and also for confirmatton of their pos- 
session in that right. . 

The defendants, the proprietors of Banki, 
claimed the lands,’as recorded, as apper- 


taining to their mehal Banki and also plead- 


ed res judicata and limitation. 

The Court*of first instance found all tlie 
issues in favour of the plaintifis and made 
a decree in their favour, On appeal, how- 
ever, by the defendants the lower Appellate 

ourt has found that the plaintiffs have 
established that the. lands in dispute were 

„the niskar lands of the plaintiffs appertain- 
ing to the niskar of 41 and odd bighas of 
land which they claimed under the sanad 
to which 1 have already referred. The 
lower Appellate Court affirmed the decree 
of the first Court with regard to plot No. 2 
but dismissed the plaintiffs’ suit as re- 
gards plot No.1 on two grounds, namely, 
that of res judicata and that of limitation. 

The learned Advocate, who appears in 
support’ of this appeal by the plaintiffs 
contends that the decision of the previous 
suit instituted in 1904 which terminated by 
the judgment of the Appellate Court dated 
the 21st May 190) does not form a bar of 
res judicata, “ 

The next ground that.he takes is that 
the finding of the lower Appellate Court 
that the suit was barred by limitation is 
erroneous. < 

I think thege contentions are well-found- 
ed. Now, as to the question of res 
judicata it appearsto us that the judg- 
tment in the suit of 1904 is no bar to 
the present claim of the plaintiff for 
these reasons—that suit was instituted by 
the plaintiffs primarily for a declaration 
that the defendant in that suit had not the 
right of easement claimed upon the pro- 
perty then in question. The parties to that 
suit were the villagers who claimed the 
right of easement upon this property. The 

‘landlords of the village Banki, were not 
parties. Nor did they in any sense claim 
the right whiclftte defefdants in that sait 
claimed. In fact the’ defendants in that 
suit alleged that the right of easement 
which they claimed was based uponea grant 
made by thé proprietors of the village 
Banki. Therefore, it. appears from the 
circumstances that the title which the de- 


-la in sut is covered with, water. 
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fendants‘in thaf suit set up was not any 
title in themselt¥es but title in the zemindars 
of the village Banki, who were no parties 
to that suit., Really that suit was dismissed 
on the ground that it was established to the 
satisfaction of the Court that the villagers 
vere entitled to the right of easement claim- 
ed by them. From the facts, which I have 
already stated, it is quite clear that there was 
no determination of any question of title 
to this property as‘ between the plaintiffs 
and the other claiming the proprietary 
right in the village Banki in their zemin- 
dari right. The decision in that suit, there- 
fore, cannot operate as res judicata on the 
question as to whether the property apper- 
tains to the plaintiffs or to the proprietors 
ofthe village Banki. e |, P 
As tothe second question it appears to 
us that the property in question 18 @ piece 
of land covered with water. The user 
which the defendants in that suit set up 
was the occasional’ user of the water in ‘the 
exercise of their right vf easement. ` The 
learned Subordinate Judge found that the 
plaintiffs also possessed the land as did the 
other members of the public. But the 
other members of the public exercised only 
the right of easement and nothing more. 
The proprietor of a piece of land over which 
the members of the public exercise a right 
of easement does not losehis right to the 
land as proprietor of the land on account 
of the occasional user for the purpose of 
exercising the right of easement. Consider- 
ing the nature of the property and the 
nature ofthe user pogsible of such property 
we think the findings of the learned Sub- 
ordinate Judge do not amount to any find- 
ing that the plaintiffs who are the owners 
of the property were excluded from the user 
of the land in their proprietary right. in 
a case like this the possession of the parties 
would really be determined by the ques- 
tiop of title. As I have already stated the 
That 
ing so we think thefinding of the learned 
Subordinate Judge is not sufficient for the 
purpose of holding that the plaintiffs’ suit 


‘was barred by limitation. For these reasons 


we think the judgment and decree of the 
learned Subordinate Judge ought to be set 


„aside apd the judgment and decree of the 
e Court of first instance ought to be restored 


with costs of thisappeal and of the appgal 
before the KA a S Judge. 
.—I agrees ‘ 
S "a mE a Appeal allowed, 
: PA 
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ALLAHABAD HIGH ĊOURT.- 
Seconp Crvit Appear No. 83 or 1926. 
- February 15, 1926. 
Present;—Mr. Justice Kanhaiya Lal. , 
CHAIN SUKH—Dsrenpanr—APPELLANT 
versus x 
RAM SARUP AND OTAERS—PLAINTIFFS 


— RESPONDENTS. i 
agreeing to be bound by decision 


Arbitration—Parties 
of Court-——A ppeal. , 

If the parties toa suit relating. to a landed property 
agree not to produce any evidence and to be bound 
by the decision of the Court arrived at after an 
inspection of the locality, such decision is binding on 
the parties and is not appealable. 

Second appeal against a decree of, the 
Subordinate Judge, Muttra, dated the 
5th October 1925. 

Mr. S. C. Das, for the Appellant. 

JUPGMENT.—In the course of 4 
pending suit brought by the plaintiffs for 
a permanent injunction to restrain the 
defendants from interfering with the 
= construction of a certain wall by the 
` plaintifs and for damages, the Pleaders 

for the parties accompanied by their 

clients, stated that the sole question in 
dispute was whether the wall in question 
belonged to the plaintiffs or the defendants, 
and that the Court might inspect the 
locality.and the parties shall be bound by 
the. decision at which the Court would 
arrive on such an inspection. They also 
stated that they did not want to produce 
any evidence, oral or documentary, and that 
-the plaintiffs were giving up their claim 
for damages. The Court fixed a date for 
the inspection of the locality and in the 
‘light of the khasra: and the copy of the 
khasra abadi map on the record, and the 
measurements made on the spot, it came to 
the conclusion that both the parties were 
in possession of an areain excess of that 
given in the khasra of the village, that 
they had encroached upon the land belong- 
ing to the Government and that the dis- 
puted wall was within the boundary off 
the house of ihe plaintiffs. Having record- 
ed that finding it decreed the claim of the 
plaintiffs and granted an injunction in the 
terms prayed for. One of the defendants 
subsequently tried to resile from that 
agreement and filed an appeal from that 
decision to the lower Appellate: Court, 
which.,was dismissed. As observed in Sita 

Ram v, Peare (1) in similar circumstances, 

it was*not*open to either party: to resile 


(1) 88 Ind. Cas. 611; 2$ A. D. J. 525; A. I R.1925 
All. 558; L. R. G A. 503 Civ; 47 A, 921, 


MAULA BUX V. HAFIZ-UD DIN, ae f 
| froin the agreement and that the decision 


A 
# 
‘ 


of the Presiding Judge arrived at after an 
inspection of the locality was binding and 
no longer open to appeal. In Ram Sundér- 
Misra v. Jat Kiran Singh (2) where the de-, 
fendant had made an offer to the plaintiffse 
that if a certain witness in the case would 
eat kachcha food served by the plaintiff, 
the suit should be decreed, it was held that 
the offer was perfectly lawful. In Cihnna 
Venkatasami Naicken v. Venéatasami 
Naiken (3) a reference of a pending suit to 
the arbitration of a Presiding Judge along 
with others as arbitrators was held to bea 
proceeding. extra cursum curie and a 
decree passed in accordance with their deci- 
sion was treated as a consent decree, not 
subject to the provisions of the Second 
Schedule of the C. P. O., and was, therefore, 
final. As the parties had stated that there 
would be no further evidence adduced and 
agreed to abide by the decision of the 
Court after the inspection of the» locality, 
that decision must-be regarded as tinal. 
The appeal is dismissed. 


S. D, 

F. Q. Appeal dismissed. 

(2) 87 Ind. Cas. 174; 47 A. 456; 23 A. L. J. 251; L. R. 
6A. 270 Civ; A. I. R. 1925 All. 271° 

(3) 51 Ind. Cas. 827; 42 M. 625; 36 M. L. J. 291; (1919) 
M. W. N. 221; 25 M. L. T. 397. 
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LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 248 oF 1924, 
March 15, 1926. ° 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice LeRossignol. 
MAULA BUX—DEFENDANT—APPELLANT 
versus 
HAFIZ-UD-DIN AND ornER®—PLAINTIFES 
— RESPONDENTS. 
Muhammadan Law—Gift-—Transfer of Property Act 


(IV of 1882), s. 122—Mosque, whether person--Gift 
to mosque—Registration Act (AVI of 1908), s. 17 (D) 


“@)—Gift deed, registration of. 


Mosque is recognised by Muhammadan jurists as a 
juristic person and, therefere, a valid gift can be made 
in favour of a mosque. . 


. 


. 


Jindu Ram v. Hussain Buksh, 24 Ind. Oas. 100; 59° ° 


PLR. 1914 52 P. W. 
followed. A 
Every instrument of gift of immoveable property 
requires compulsory registration irrespective of the 
value of the property conveyed by the instrument. 
Letters Batent Appeal against the judg- 
ment of Mr. Justice Raoof, dated the. 10th 
November 1924, in Civil. Appeal No. 2220 of 
1923, ; : 


R. 1914; 147 P.L. R.1934, 
ee oe 


e 
g a” 
Ba KUZHAKKUMBAT MA 


Mr, Shamair Chand, for the Appellant. 
Sheikh Mohammad Munir, for the Res- 
pondents. 
-JUDGMENT.—tThe plaintiffs seek to 
regover the land in dispute from the de- 
fendant Maula Bakhsh on the strength of 
a deed executed by certain persons in 
fdvour of a mosque, and the question de- 
bated before us is" whether the document 
required compulsory registration. Now, 
the document purports to be a deed of gift 
and the executants describe themselves 
as donors. The property transferred is des- 
eribed as arazi mahuba and the document 
jtself is called hibanama. In view of the 
clear and unequivocal terms of the deed we 
have no hesitation in holding that sit is a 
transfer of immoveable property made 
“ without consideration. It is beyond dis- 
pute that under cl. (a) of s. 17 (1) of the 
Indian Regigtration Act every instrument 
of gift of immoveable property requires 
compulsory -registration irrespective of the 
value of the property conveyed by the 
instrument. | 

The learned Vakil for the plaintiffs, how- 
ever, invites our attention to the definition 
of the word “gift,” as contained in s. 122 of 
the Transfer of Property Act; and contends 
that a transfer cannot be called a gift unless 
it is made by one person to another persen, 
and that the mosque cannot he deemed to 
be a person within'the meaning of the sec- 
tion. The answer to this contention is 
furnished by the judgment of the Division 
Bench in Jindu Ram v. Hussain Baksh (1) 
where Mr. Justice Shah Din after reciting 
the relevant passages from Abdur Rahman's 
Muhammadan Jurisprudence and Tyabji's 
Muhammadan Law, expressed the opinion 
dhat mosque is recognised by the Muham- 

- madan jurists as a juristic person, and that 
a valid gift caf be made in favour of a 
mosque. - 

In view of the exposition of the law con- 
tained in Jinda Ram xw. Hussain Bakhsh (1) 
we must hold that the ,dccument is a deed 
of gift, and that it cannot be received in 
evidence for.want of regiBtration. Nor can 
the terms of the instrument be proved by 
oral “evidence, We accordingly alloy the 
appeal and di$miss the suit with costs 

ughout, 
g S Appeal allowed. 

(1) 24 Ind. Cas, 100; 59 P. R. 1914; 52 P.W. R. 1914; 
MTP. La. 1914. 
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MADRAS HIGH COURT. 
ÅPPEALS AGAINST ORDERS Nos. 335 AND 
366 or 1922 anp 21 or 1924. 

. November 28, 1925. 
. Presenf:—Mr. Justice Devadoss and 
f Mr. Justice Waller. 
KUZHAKKUMBAT MADHATHIL . 
APPU aligs SUBRAMANIA PATHAR 
o—PETITIONER— APPELLANT 
versus 
C. ACHUTHA MENON AND OTHERS— 
Counter-Petitioners Nos. 1 To 4— 
RESPONDENTS. 
Civil Procedure Vode (Act V of 1908), 0. XXI,r. 66 
— Proclamation of sale—Duty of Court—Setilement of 
proclamdtion, whether can be delegated—Sale, validity 


of. 
Under O. XXI, r. 66, O. P. C., it is the duty of the 

Court to settle the proclamation of sale and it canmot 

delegate that power to Commissioner appointéd by it. 


A sale held without the proclamations therefor 
having been settled by the Court is invalid. 


Appeal against an order of the District 
Court, South Malabar, dated the 4th April 
1921, 28th November 1923, in M. P. No. 51°: 
of 1:21, in M. P. No. 92 of 1921, and 
M. P. No..221 of 1923, in O. 5. No. 4 of 
1917 respectively. f 

Mr. K. Kuiti Krishna Menon, for th 
Appellante., n. 

Mr. A. V. Krishna Menon, for the Re- 
spondents. 

JUDGMENT.—The first point rejeed 
in this appeal is that the proclamation of 
sale was not settled by the Court but that 
the Commissioner appointed by the Court 
after the preliminary decree prepared the 
proclamation of salé and sold the property, 
It is for the Court to settle the. proclama- 
tion of sale and it could not delegate that 
power-to the Commissioner appointed by 
it. Order XXI, r. 66 directs that when 
any property is ordered to be sold by 
public auction in execution of a decree, the 
Court shall cause a proclamation of the in- 
teyded sale to be made in the language of 

wach Court and then such proclamation 
shall be drawn up after notice to the decree- . 
holder and the judgment-debtor and shall 
state the time aad place of sale andespecify 
as fairly and accurately as possible the pro- 
perty to be sold and a number of things, 
It is also contended that the appellant was 
not allowed to bid at the auction. The 
learned Judge relying upon the report of 
the Receiver has dismissed the appellant's 
application to set aside the sale. Evenif 
the appellants was aware of the contents 
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of the proclamation prepared*by thè Re- 
ceiver that would not relieve the Court of 
its duty of settling the proclamation. As 
the records stand at present we are unable 
to say whether the allegation of the appel- 
lant is true or false, If the proclamation 


„IT. 3, to appear andeto defend the suit. 


cover a sum of Rs. 25,000 with interest 
thereon on a hundi dated December 19 
1924. The defendant.did not obtain leave 
from the Judge, as provided in O. XXXVII,» 


: A 
cordingly under sub-r. (2) of r. 2, in ao 


was not settled by the Court, the sale would ‘fault of hiseobtaining such leave or of his 


be invalid. As the learned District Judge 
has not taken evidence in support of the 
allegations in the petition and as the auc- 
tion-purchasers are not represented here, 
we think the proper course would be to set 
aside the order of the District Judge and 
direct him to restore the application of the 
appellant to file-and dispose of it afte tak- 
ing such evidence as may be adduced-by 
him and other parties to the suit. Costs 
of this appeal will abide the result and be 
provided for in the order that will be passed 
by the District Court. 

The same order on Civil Miscellaneous 
Appeal No. 366 of 1922 and Civil Miscella- 
neous “Appeal No, 21 of 1924. 

VIN. V. _° Appeals allowed, 

N. H, 


— 


BOMBAY HIGH COURT. 

ORIGINAL CIVIL JURISDICTION APPEAL 

- No, 80 or 1925. 
November 26, 1925. F 

Present: —Bir Norman Macleod, Kr., 

; Chief Justice, and Mr. Justice Coyajee. 

PESTONJI SHAPURJI- NARELWALLA 

— PLAINTIFF—APPELLANT 
versus 
JAMSHEDJI NOWROJI GAMADIA— 
DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XX, r. 
11, O. XXXVII, rr. 2 (2), 4—Summary suit— 
Defendant not obtaining leave to defend—Right to ask 
for instalments—Instalments, procedure for grant of, 

In a summary suit under the provisions of QO. 
XXXVII, C. P.C., unless a defendint has obtaindd 
leave to defend, he tannot be allo ved to“ appear o. 


= ERI 
the hearing and make an application for stay ofS pay able. 


execufion or for payment of the decree by instal- 
ments. Such a defendant may either apply for instal- 
ments under O. XX, r. 11 (2) which relief can be 
granted only with the consent of the decree-holder or 
under O. XXXVII, r. 4 ask the Court to grant him 
any of the reliefs mentioned therein. 


Mr. Kanga, Advocate-General, for the 
Appellant. - 
Mr, Coltman, for the Respondent. . 


JUDGMENT. 
Macleod, C. &—The plaintiff filed a 
summary suit against the defendant to re- 
.. 


ł 
at . 


appearance and defence in pursuance there-` 
of, the allegatiens in the plaint should be 
deemed to be” admitted and the plaintiff 
will be entitled toa decree. Order XXXVII 
contemplates, then, that the Ceurt shall 
pass a decree in a summary suit where the 
defendant has obtained no leave to appear 
and defend. But in this case it seems that 
the defendant’s attorney was allowed to 
appear tg make an application for the stay 
of execution of the decree up to the follow- 
ing Diwali, or in the alternative for pay- 
ment of the decree by instalments,” An 
objection was raised at the time .on behalf 
of the plaintiff that the defendant could 
not be heard as no. leave had been obiain- 
ed. The Judge, however, was of opinion 
that although the defendant could not be 
heard on the merits of the case, he might 
be heard on the question whether the 
decree should be made payable by instal- 
ments, Accordingly, after hearing the 
parties, the Judge made an order that the 
decretal amount should be payable b 
a ee a 4 : 4 
eplaintiff has appealed, alt i 
is admitted that the atal ee is 
already been paid. At any rate, he will 
have the satisfaction of getting a i decision? 
on an interesting question of : 
Under O. XX, r. cone (1): eee 
“Where and in so far as a decree is for 
the payment of money, the Court may for 
any sufficient reason at the time of passing e 
the decree order that payment of the 
amount decreed shall be po&tponed or ghall 
be made by instalments, with or without 
interest, notwithstanding anything contain- 
ed in the contract under which the money 


That sub-r. (1) cleatly contemplates that 
the application for*instalments, should be 
part of the hearing And an order made 
simultaneously with the decree. Ordinarily 
speaking then, a p@rson whe tannot appear 
at the hearing cannot be allowed to appear 
in order to apply for payment of the de- 
eretal amount by instalments. 

Under sub-r. (2) of r. 11 of OF XX;— 

“After the passing of any such decree 
the Court may, on the application of the 

+ : 


. 


10 
judgment-debtor and with" the consent of 


a 


the decree-holder, order that payment of. 


the amount decreed shall be postponed or 
shall be made by instalments on such terms 
as tothe payment of interest, the attach- 
mgnt of the property of the judgment- 
debtor, or the taking ofsecurity from him, 
or otherwise, as it thinks fit.” 
No order can b¢ made under sub-r. (2) 
except with the consent of “the decree- 
holder, and, that isa very important pro- 
vision in kis favour. It may be, as the 
Judge remarks, that in an ordinary case 
where the -defendant appears, the Court 
first decrees payment for accrtain sum in 
favour of the plaintiff, and then hears the 
defendant with regard to the quegtion of 
instalments, But it still remains one pro- 
ceeding. The hearing is not finished until 
a complete decree is passed directing, as 
the .case may be, that the decretal amount 
should be Payable at once or by instal- 
ments. Theimportant point to notice is 


- that the defendant in a summary suit can- 


not be allowed to appear while the hearing 
is proceeding, and in this case, in my 
opinion, the Judge was wrong in allowing 
the defendant's attorney to appear before 


` a decree had been passed in accordance 


with the plaint. Thereafter he could have 
applied under sub-r. (2), when the decree- 
holder would haye an opportunity of either 
consenting to the application or withhold- 
ing his consent. 

Therè'is another way open to the defend- 
ant who has not obtained leave to appear 
and defend in a summary suit. He may, 


under O. XXXVII, r. 4, ask the Court to 


grant him dny of the reliefs mentioned 
therein. h 
«The appeal will be allowed. The appel- 
lant is entitled to his costs of the appeal. 


Coyajee, J.-I concur. 
R. L, i Appeal allowed. 


. 





PATNA HIGH COURT. 
Civit Reserence NG. 1 or 1925, 
July 27,°1925, 
Present :—-Sir B. K. Mullick, Kr., Acting 
Chief Justice, and*Mr. Justice | 
š Kulwant Sahay. 
RUP LAL SINGH—PLAINTIFF 
versus A 
SEORETARY or STATE ror INDIA— 
DEFENDANT. 
Bengal Troops Transport and Traveller's Assistance 
o 6 


- ROP LAL SINGH V. SEORETARY OF STATE FOR INDIA, 


[94 I. O. 1928] 


Regulation (XI of’ 1806), 3. 8 (1) paras. 3, 4—Impress- 
ing cart against awner's will—Native officer, power of. 
In case of carts let on hire, the native and Police 
Officer referred to in paras. 3 and 4 of s. 3, cl. (1) 
of the Bengal Troops Transport and Travellgr’s Assist- 
nce Regulation can legally impress them against 
the consent of their owner. 
. Mr. 8S. Saran, for the Plaintiff. 
Mr. L. N. Sinha, Government Pleader, for 


the Defendaht. 


< JUDGMENT. 

Mullick, A. C. J.—The native officer 
is directed by para.3 of s. 3 of the Regula- 
tion toprovide the troops with whatever 
bearerg, boatmen, carts and bullocks may 
be necessary to prosecute their route, The 
next paragraph empowers him in case of 
difficulty to seek the assistance of the 
nearest Police Officer who is to afford his aid 
in providing the number of persong and of 
carts and bullocks required.: The section 
does not interms empower the native officer 
or the Police to impress any carts or bul- 
locks against the will of their owner but 
itis obvious that this is intended. It is 
not necessary here to consider whether 
private carts can be seized but as regards 
carts ordinarily let out on hire it is impos- 
sible to conceive that when a regiment is 
on the line of march the refusal of -the 
owner would be sufficient tooust the juris- 
diction of the officer concerned. That could 
not have been intended by s. 3 having re- 
gard to the object for which it was enacted. 
This is made clearer by comparison with 
8.8 which relates to the supply of carts, 
etc., to military officers not commanding or 
proceeding with a corps or detachment and 
to other persons passing through the coun- 
try. ‘The third paragraph ofthis section by 
implication empowers the Police Officer to 
impress carts kept for hire and to compel 
bearers and boatmen who are accustomed 
to act as such to undertake such involun- 
tary service. From this it would appear 
thag in the,case of regiments on the march 
ibis certainly open to the native officer 
or the Police Officer to impress carts or 
oe which are ordinarily let out for 

ire. . 

It is contended on behalf of the plaintiff 
that the Regulation could not have intended 
to empower the native officer to use means 
which were, contrary to law and thereby 
encroach upon the liberty of the subject. 
But the answer to this is that when” a 
Statute confers a power itdmplies thatthe 
donee of that power shall be competent to 
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do all that is needful for its exercise subject hushand filed this petition on October 16, 
to the limitation that he cannot go beyond 1924, praying that he might be declared 
what is reasonable. If, in order to carry to be the guardian of the person and pro- 
out the law, he does something which the perty of his minor wife., It came on far 
Courts conbider in the circumstarfces un-‘ hearing before the Chamber Judge in ° 
reasonable, he will be guilty of a tort. November 1924. He questioned the minors 
The answer, therefore, to the guestion put in his Chambers when she told him that 
by the learned Subordinate J udge,in my she was afraid to live with her husband in , 
opinion, is in the affirmative, "| her present-state of health that her husband 
Kulwant Sahay, J.—I agree thatin and his father had treated her cruelly when 
case of carts let on hire,-the native and she lived with them, that her husband had 
Police Officer referred to in paras. 3and4 threatened to treat her cruelly when she 
ofs. 3, cl. (1) of the Regulation can legally returned to his house and generally she 
impress them against the consent of their asked that some time might be allowed to 
owner. X her. The Judge was of opinion that the 
N. H. Reference answered girl was in good health and well-developed e 
in the afirmative. for her age, but although he thought that - 
` i her answeľs to his questions were influenc- 
° ed by her father, he adjourned the matter . 
et . for three months. A short time before the 
three months’ expiry, an application was 
made tothe Judgeto allow the minor to 





BOMBAY HIGH COURT. be taken out of Bombay on account-of her 
ORIGINAL CIVIL JURISDICTION APPEAL health which was successful and this matter 
No. 79 or 1925. was not heard again until the closing days 
December 3, 1925. of the Easter termin 1925. By the Judge's 
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versus: I may say atonce that it is clear from 

i PURSHOTTAM HURJIVAN—Opronent the evidence that the stories put forward 
: —RESPONDENT, by the minor's father that she was in a 
Hindu Law—Guardianship—Minor wife, custody of. poor state of health wer8 absolutely false 


Under Hindu Law husband is the natural guardian i ini 
ofthe minor wife and is entitled to her custoay unless and that his main ides was to- prevent the 


good cause be shown to the contrary. The fact that a matter coming toa hearing. Miss Jhirad's . 

girl is not mature would be a ground for the Court Certificate was proof that the girl had arriv- e 

s refusing to give the custody of his wife toa husband ed atthe age of puberty, and the Judge ° 
ess her parents were dead and thé Court could be : himself was constrained to express his 


convinced that no attempt to enter into. conjugal oe : 
relations would be made before maturity. [p. 12, col. opinion that the minor and her father had 


i told an untruth when they said that the 
Mr. Kanga, Advocate-General, for the minor had not menstruated. But the Judge ”' 


Appellant. < felt that in these days he «would not, be 
Mr. Jayakar, for the Respondent. justified in ordering a fully developed 
JUDGMENT. girl who was able to understand her own 


Macleod, C, J.—The petitioner wal interest to go and live with her husband 
married to the minor in May 1932. The..go as to enable hin? to exercise his 
minor. was born on December 29, 1910, and marital rights against the wishes of the 
was, therefore, 114 years old atthe timeof girl. He did note decide the question 
her marriage. It may be taken as admitted of Hindu Law whether the husband 
that in February and March 1923, the was entitled to the custody of his wife; he 
husband and wife lived together as such.. merely said that under Hindy Jaw the hùs- 
Thereafter disputes arose between the band*either was or was not entitled to 
minor's father and her husband's father, such custody, and dismissed the petition 
with the result that in March 1923, the om what he called a technical ground, 

_minor‘having gone toher father's house, he by which T presume he meant his own dis- 
refused to allow her to go back to her inclination to order a minor to go and live 
husband. After’a long correspondence the with her husband against her wishes, Still, 

ee : ii ree . 


a 
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after referring to the action of the minor's. 


father in asking for an order of the Court 
to remove the minor out of Bombay as hav- 
ingebeen entirely mala fide, with which 
conclusion I entirely ¢gree, he finished the 
judgment by saying: —“In dhe view I take 
of the law I am constrained to dismiss the 
petition.” .The matter has now come before 
u3 in appeal, seven months affer the Judge 
dismissed the petition, though} as a matter 
of ‘fact, the reasons therefor as contained 
in the judgment were not published till 
June. The girl will be fifteen in another 
month, and when the respondent’s Counsel 
found that we were in favour of allowing 
“the appeal, he suggested that we should 
order the minor to be examined agajn. We 
saw no necessity for adopting that sugges- 
tion. Ifthe minor has not yet attained the 
age of puberty, that would easily have been 
proved by the evidence of those who could 
have kept hèr under observation since last 
April, but no application was made to us 
to admit further evidence. 

It isadmitted that in law the husband is 
the natural guardian of his minor wife; 
while the opponent is clearly bent on pre- 
venting him having the custody of his wife 
by every possible “means. 

There can be no reason whatever for 
rejecting the petition, for the law eis 
that the husband is entitled to the custody 
of his wife unlegs good cause be shown to 
the contrary. The fact that a girl is not 
mature would bea ground for the Court 
refusing to give the custody of his wife to a 
Hysband unless her parents were dead and 
the Court could be convinced that no atfempt 
to enter intd conjugal relations would be 
made before maturity, and generally speak- 
ing itisin accordance with Hindu custom 
that a girl after marriage lives with her 


_ parentis until sheattains to puberty. 


Again, if there was any evidence that 
would satisfy us that the petitioner would 
ill-treat his wife, we would reject the peti- 
tion, but all that his Counsel could suggest 
was that it was wrong fdr the petitioner to 
obtain the custody of his wife, when he in- 
tend ed that she should live with him as his 
wife., 

From the evidence on élfe record we tegn- 
sider that in the ordinary course of nature, if 
she does so live with him no ill-effects would 
be apprehended. But while allowing the 
appeal and appointing the petitioner guar- 
dian of the person and property of his wife, 
we must impregs upon him that his wife is 

e 
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nowa ward of the Court, and under our pro- 
tection, so that he take heed that he .gives 
no opportunity to his father-in-law or any 
one else to make allegations against him to 
jllttreating his wife. We express "our dis- 
approbation of the opponent's conduct by 
making him pay the petitioner's costs 
throughout. His obstinacy and mendacity 
are resppnsible for the inordinate length of 
the record in what should have beena very 
simple case. : 2 

Coyajee, J.—The facts of this case are 

fully set out in the judgment of the 

< learned . Trial Judgə. The minor Bai 
Nirmajagavri was born on December, 29, 
1910, and is nearly 15 years old now. 
The petitioner Navanitlal was married toher 
in May 1922. The gir) admittedly lived in 
the petitioner's housein February and March 
1923. Thereafter ‘disputes arose between 
the girl's father Purshottam Hurii and the 
petitioner's father in reference to certain 
business matters. The result was that: the 
girl having gone to her-father’s house in or 
about March 1923, he refused to send her 
back to the petitioner. 

After a careful examination of the facts 
disclosed in the case the learned Judge re- 
corded his conclusions in these terms:— 

“The minor's father tried to.make out.that 
the girl had been treated badly and cruelly, 
that- the petitioner kept bad company, had 
tried to assault the father and the brother of 
the minor and had created a row, and that he 
had threatened to marry again, although he 
knew very well that the girl wasin a deli- 
cate state, had noteattained puberty and 
was not fit to perform marital rights, 
The petitioner has denied all the allega- 
tions. I believe the denial of the petitioner 
and I wholly disbelieve all the statements 
of the father. I haye not the slightest 
doubt in my mind on the facts. as dis- 
closed in the affidavits and on the. 
angwers given by the father to me, that 
the father, is actuated by malice against 
petitioner's father and that he is culpably ` 
indifferent to the interest of his minor 
daughter. He doesnot care what muy happen 
to her in future. His sole object is te wreak 
his vengeance on the petitioner for thediffer- 
ences in business matters between the peti- 
tioner’s father and himself.” 

Theseconclusions are amply. warranted 

e by the record of this case. The learned 
Judge, however, was of the opinion’ thaf in 
these days the Court would not be justified 
in ordering a fully developed girl who ig 
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able to understand herown jnterest, to go 
and live with her busband so as to enable 
the husband to exercise his-marital rights 
againstethe wishes of the girls He does 
point out that the consequences to the girl 
are very serious. He says:— . . 

“She cannot geta divorce or dissolution 
of marriage. The husband is free to marry as 
many other wives as he chooses. In*this case 
the petitioner has very good ground for 


~ marrying -another wife, if he could get one. 


He has been, in my opinion, very badly 
treated by his father-in-law and his wife. 
The wife under the influence of her father 
refused to go and live with him “as she 
ought to do. The wife cannot blame the 
petitioner if he goes and marries another 
‘wife and discards hér for ever.” 
a: Then he says:— . 

“In the view I take of the law, I am con- 
strained to dismiss the petition.” 

I regret, in the circumstances of this case, 
I cannot agree to that order. On the evi 
dence adduced in tbis case and on the find- 
ings of the learned Judge, there are no 
special circumstances such as would absolve 
the wife from the obligation of living with 
hér husband, and her father from tke duty 
of surrendering her to her husband. By 
the Hindu Law, the father is the natural 
guardian of his children; he is entitled to 
the custody of their person, and is bound 
to protect theirinterests until they attain 
majority, This, however, is subject to the 
rule that after marriage, the custody of.an 
infant wife belongs to ker husband and not | 
to her father. . 


“As a rule, in the Hindu Law, the state of 
women is one of perpetual tutelage. ‘Their 
fathers,’ says Manu, protect them in child- 
hood; their husbands protect them in youth; 
their sons protect them in age: a woman 
is never fit for independence”. Youth in this 
text is eXplained by Kulluka to mean 
coverture. The same rule is laid down by 
other sages, and adopted by authoritative. 
commentators, such as Vijnaneswara and 
Sulpani, Accordingly, after marriage; a 
woman,whether a major or a minor, comes 
under the protection and guardianship of 
her husband.” (Dr. Banerjée's Hindu Law 
of Mariiage and Stridhana, 4th Edition, 
page 116). In Kateeram Dokanee v. Gen- 
dhenee (1) Markby,J., observed (page 17&):— 

“The marriage of an infant being under 
the Hindu Law alegal and complete mar- 


(1) 23 W, R, 178, 
et 
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riage, the husband, in my opinion, has-the 

same right as in other cases to demand that 

his wife shall resfde in the same house 

as himself. I do nob think that any Coutt 

can deprive the Husband of this right except 

upon some tangible and definite grounds, 

which show that, under the special circums- 

tances of the case, the wife is absolved from 

this duty, afd her parents or guardians 

from the duty of surrendering her to her 

husband; and we cannot, in my opinion, 

say, without contravening the Hindu 

Law, that the infancy of the wife constitutes 
such a ground, though it might, I think, be 

tight in the case ofa very young girl ios 
require the husband to show that she would 

be placéd by him under the immediate care 

of some female member of his family.” 

This view was accepted in Surjyamoni 
Dasi v. Kali Kanta Das (2). The Guardians 
and Wards Act, 1890, protects the rights of 
husbands who, by the personal law to which 
the minor is subject, are entitled to guard- 
ianship (s. 19). 

In the circumstances of this case it seems 
to me that it is both inaccordance with law 
and for the welfare of the minor that we 
should make the order which is proposed 
by my Lord the Chief Justice. 

R. D. Appeal allowed, 

(2) 28 O. 37; 5 0. W. N. 195. 
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PATNA HIGH COURT. Si 

SECOND OVIL Appa No. Bld oF 1922; 

May 27, 1925. ° ` 
Present:—Sir Dawson Miller, Krt., Chief 
Justice,and Mr. Justice Macpherson. 
SITA RAM SINGH-— APPELLANT 

versus e: š 
KHUB LAL SINGH— RESPONDENT. 

Evidence Act (I of 1872), 6. 82 (8)—Admission, 
splitting up of. 

An aumission against tee pecuniary interests of 
the maker when admitted into evidence under s. 32 {3) 
of the Evidence Act, mubt be admitted in its entirety 
and cannot be split upeinto parts. : 

Second appeal tromea decision of the Sub- 
ordinate Judge, Patna, cated the 20th July 
1922,*confirming that of theMunsif, Patna, 
daitd the 16th March 1921. l 

Mr. Manuk (with him Mr. S. Dayal), for 


ethe Appellant, 
Mr. Sultan Ahmad (with him Mr. S. N. 
Rai), for the Respondent. i . ; 
JUDGMENT. 


Miller, €C., J,—In my opiniog the mat- 


m 
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ters in dispute in this case are concluded 
by the findings offact of the lower Appel- 


late Court. The suit was brought by the 
*reversioners of Ramautar Singh against 


pe mortgagees under dsmortgage granted - 


y his widow Dhanwanti Kuer after his 


| death to secure payment of a sum of Rs, 400." 


The mortgage hypothecated certain pro- 
perty which formed part of. the estate of 
her husband. Thatwas in the year 1905, 
A suit wis brought during the widow's life- 
time by the mortgagees on the mortgage. 
They succeeded in that suit and put up the 
property for sale in execution of tha decree 


e and themselves purchased it. The widow 


died in 1920 and the present suit was 
brought by the reversioners claimfing to re- 
cover the property. 

The question for determination in the suit 
is whether the mortgagees were entitled to 
a charge wpon the whole estate or only upon 
the life-interest of the widow and that again 
depends ipon whether the sum borrowed 
was borrowed by the widow for purposes of 
legal necessity, The allegation of the defend- 
ants isthat of the Rs. 400, Rs, 226 had been 
borrowed in order to pay for Dhanwanti’s 
husband's saradh. Rs. 174, the balance, 
was for the cost of litigationand mainten- 
ance. The evidence shows that although the 
income of the estate was about Rs. 2,000, still 
after her husband’s death Dhanwanti Kuer, 
the widow, was un&ble to get the estate into 
her possession. Therefore, it seems highly 

. probable that she was in a position in which 


e it might be necessary to borrow the money 


“for her expenses. 

Both the Trial Court and the Subordinate 
Judge on appeal found that the money was 
borrowed by Dhanwanti Kuer for purposes 
of legal necessity and that she was in need 
of money ate the time. That decision, 
however, has been challenged on the ground 
that the learned Subordinate Judge admit- 
ted in evidence a statement of Dhanwanti 
Kuer, who, as I have intimated, was dead at 
the time when the present suit was brought, 
made in a previous suit in the year 1908 in 
which sht stated. that she took a loan 
from Faujdar Singh and Sheoraj Singh to 
defray the expenses of éhe funeral ‘rites of 
her husband. The learned Judge atcept- 
ed that statement as admissible under s. 32, 
cl. (3), of the Indian Evidence Act. It has 
been contended that the only pårt of that 
admission which isan admission contrary 
to her pecuniary interest is the fact that 
she took, the" loan and not the remaining 
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part that she took theloan for a particular 
purpose. I am not able to agree to this 
propositlon. : I think the whole statement 
must betaken in order to ascertain exactly 
what the nature of this loan was. There 
might be a difference in her pecuniary 
liability, certainly in the liability of the 
estate shee at that time répresented, if the 
loan was borrowed for necessary expenses 
orif the loan.was borrowed for purposes 
which were not to be regarded as necessary 
expenses, andI do not see very well how 
you can split up the admission into two 
parts. The whole thing works together and 
each® part is necessary to explain the other. 
This I think isthe view which has been 
taken in dealing with cases of this sort.ever’ 
since the old case of Higham ve Ridgway 
(1) which was decided in the year 1823. 
The learned Judge accepted that*statement 
which was not necessarily conclusive and 
not necessarily binding upon the: rever- 
sioners but which I think he was entitled `- 
to accept as a corroboration of the defend- 
ants’ story that in fact the money had 
been borrowed by Dhanwanti Kuer for 
purposes of legal necessity. and the further 
statement of oneof the defendants himself 
that he had made enquiries at the date when 
the money was borrowed and he found that 
it was required by Dhanwanti Kuer in 
order to pay for her husband's saradh. The 
learned Judge said. . 

“Havingregard tothestatement of Musain- 
mat Dhanwanti Kuer above alluded to, I 
see no reason tq doubt the evidence of, 
those witnesses that Rs. 200 was borrowed 
by Dhanwantifor her husband's saradh. It 
is clear from her deposition also that litiga- 
tion commenced soon after her husband's 
death.” 

‘That is really the only criticism which 
has been made of this judgment and it 
does not seem to me that the criticism is a 
sound one. The matter is concluded by 
the findings of fact and I*do not think that 
the learned Judge took into consideration 
any evidence which he was not -legally 
entitled to consider. The appegl will be 
dismissed with costs. ` 

Macpherson, J.—I agree. 

R. L. Appeal dismissed. 

(1) (1823) 2 Sm. L. C. 348. 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
< No. 93 or 1925... ' 
. December 3, 1925. . ; 
Present:—Sir Norman Macleod, Kr., : 
Chief Justice, and Mr. Justice Coyajee. 
PURSHOTTAM HURJIVAN 
—OPPONENT—A PPELLANT 
Versus i 
“ NAVANITLAL HURGQVANDAS— 
PETITIONER—RESPONDENT. 

Contempt of Court—Chamber matiers, publication 
of—Bombay Iligh Court, practice of—Matters relating 
to wards and lunatics—Publication, 

The practice of the Bombay High Court has been 
that in all Chamber matters no report of the pro- 
ceedings or of the judgments delivered are allowed 
to be published by the Press without the leave of the 
Court. [p. 19, col. 2.] 

In regatd to matters reldting to wards and lunatics 
and matters in which the publication of certain facts 

“would cause injury to tne individuals this rule of 
practice is absolute and its breach constitutes con- 
tempt of-Court. [ibid.) 


JUDGMENT. 

Taraporewala, J.—(April 17, 1925). 
—The first question that arises on this 
notice of motion is whether the respond- 
ents were not entitled to publish a 
report of the said proceedings. If they 
were, and if the report was unfair and 
one-sided and caused any party prejudice, 
it would not be a matter for the Court to- 
deal with as contempt of Court but it would 
then be a matter for the party aggrieved by 
the. wrong reporting to take such action as 
he might be advised for the wrong orinjury 
done to him. If, however, the respondents 
were not entitled to publish the proceedings 
at all, it did not matter whether it was a 
faithful report or a misleading report of 
the proceeding. They would be guilty of 
contempt of Court in publishing the said 
proceedings at all. There is no doubt that if 
the report besides being of matter forbidden 
was ‘also a report which misrepresented the 
proceedings, the contempt would be more 
serious, 


Mr. Jayakar, who appeared for the lst. 


and 2nd respondents, contended, on the 
authority of Scott v, Scoit (1), that all proceed- 
ings in Court and even in Chambers were 
public and that any member of the public 
was entitled to publish the proceedings 
during their pendericy, excepting where the 
matter had been heard in camera under an 
express order of the Court validly’ made 
on certain well-recognized principles; and 

(1) (1913) A. O. 417; 82 L, J. P. 74; 109 L, T. 1; 57 S, 
J, 498; 29 T. L, R, 520. . 

e* 
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that even where an order was rightly passed 
for hearing a matter in camera, the said 
order had effect only’ during the pendency 


of the proceedings; and that, immediately 
the proceedings terminated, any member pf 


, the public was free to publish the proceed- 


ings and “the result thereof; and that to 
restrain the perpetual publication of the 
proceedings tô the public, a special order 
of the Court, expressly forbidding such 
publication in perpetuity, was reduired; and 


-that the jurisdiction of the Court to pass 


such an order was limited to a very few 
cases as laid down in Scott v. Scoté (1). I 
do not think it would serve any good pur-« 
pose for me to discuss the principles which 
are laid*down by the House of Lords in 
Scott v. Scott (1), as justifying the Courtin e 
passing an order (1) to hear the matter in 
camera, and (2) that the matter heard in 
camera shall not be published in perpetuity. 
I have only to consider how far and in 
what manner the ratio of the’ judgments 
applies to the facts of the present notice 
of motion. It is quite clear from the judg- 
ments that, leaving aside the question of 
matters heard in Chamber at large, each 
and every one of the Lords holds that there 
are two exceptions to the general rule that’ 
all cases and matters heard in Court are 
opén to the public. The two exceptions 
referred to are cases relating to wards and 
to lunatics. Lord Halsbury says that they 
are not really exceptions, because in the 
very nature of the matter they do not form 
part of the public administration of justice 
Mr. Jayakar, however, contended that 
even matters relating to wards end lunatics 
cannot be said to have been heard in- 
camera unless an order to that effect was 
made, and that, if the Court further intend?’ 
ed to forbid publication of the proceedings 
in such a matter in perpetuity, an express 
order to that effect was necessary, and that 
the only difference between the cases of 
wards and lunatics anf the other cases was, 
that in these two matters the said orders 
could be made by, the Judge more freely 
and thatin other matters theeorder could 
only be made in exceptional cases on certain 
well-zecognised prgqciples. | J do not agree 
with Mr. Jayakar. In my opinion, these 
two matters are treated as something quite 
part from all other matters which are heard 
in a Court of Law on the ground that they 
are by theirvery nature private. Therefore, 
no order for hearing them in camera or 
a further order forbidding: publication of 


m 
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the proceedings therein in perpetuity is 
necessary. If any person wishes to publish 
the said proceedings, ‘he has to obtain the 
“leave of the Court before doing so and in 


xceptional cases the Cotrt may grant such + 


eave. If any such mattér isin fact heard 
in public, it might be open to argument that" 
the Judge hearing the same and the parties 
thereto by allowing it to be heard in public 
all tacitly agreed that the matter was not 
to be trefited as private, and in such a case, 
ofcourse, there could be no prohibition of 
the publication of the matter, because from 
its.very hearing, privacy or secrecy was not 


e observed. But where a matter relating to a 


ward or a lunatic is heard in fact in camera, 
no person can be heard to say that, as no 
express order for hearing it in camera or 
forbidding the publication of the proceed- 
ings in perpetuity is made, he is entitled to 
publish tke proceedings, either during the 
pendency thereof or after its termination. 
Mr. Jayakar further contended that even 


if the matter relating to wards was treated 


in the manner I have indicated, this was not 
strictly a matter relating to a ward because 
the minor whose custody was asked for by 
the petition was not then a ward of the 
Court. At first I was impressed by that 
view, buton going through the judgments 
in Scott v. Scott (1) carefully, and morë par- 
ticularly theeportion relating.to cases of 
- wards and lunatics, there is no doubt in 
my mind that the various Lords meant, by 
„the use of the words“ matters relating to 


“e wards of Court or wards,” matters in which 


“the interests of a minor whether a ward of 
the Court-or not were,sought to be protect- 
ed. by an order of the Court. The matters 


- yelating to wards and lunatics are treated 
as private matters not because they relate 


to persons whg have been declared wards of 
the Court or to persons who have been 
- adjudicated lunatics by the Court, but be- 
cause the matters relating to these two 
classes of cases are in their very nature 
domestic matters; thay relate to the domes: 
tic affairs of the family, and whether the 
petition is rejected or an order is made 
making aminora ward of the Court and 
appointing guardian grdeclaring #natural 
guardian of the minor, the Court in exercis- 
ing its jurisdiction therein hears a matter 
which is of a purely domestic nature, and 
therefore, necessarily not concerning the 


public. ; ie 
* T hold that this proseeding comes within 


- one -of ethe. ‘exceptions laid down by the’ 
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House of Lords in Scott v. Scott (1). Ineed 
not, therefore, go into the further question 
whethera Chamber matter which does not 
relate tœone of these exceptions is private 
and not open to publication either during 
the pendency of the matter or after its termi- _ 
nation. When the question arises, if may. 
be decided, although I must state here that 
it has een the impression of the Bar and 
also of litigant, public in Bombay up to now 
that all Chamber matters are private and 
not open to publication without the special 
leave of the Chamber Judge. In my own 
experience as Chamber Judge, such leave 
was “asked for by the reporters of the news- 
papers in two Chamber matters, one relat- 
ing to acharity,and another relating to the 
disputes between a Goswami Maharaj and 
the widow of a Goswami Maharaj. In the 
first case I gave leave for publication of the 
matter as it affected the public. In the 
second matter, I declined to do so, as: it was 
a dispute between two private parties and 
the Chamber matter before me had got 
nothing to do with the public. 

Although Chamber matters are heard by 
the Chamber Judge sitting in the. Court 
room, and when one contested Chamber 
matter is beingargued, there is no prohibi- 
tion to members of the public to bein Court 
and hear it, it has been always understood 
in this Court at least that the matter is 
heard in private, and that for the sake of 
convenience the Judge sits in the Court 
room and hears the matter and does not pro- 
hibit the other parties, who are interested 
in other Chamber matters on Board that day, 
from being present in Court. 

Mr. Jayakar has drawn my attention to 
the remarks of Lord ‘Justice Fletcher 
Moulton in his judgment asa member of the 
Appeal Court in Scott v. Scott (2), as to pub- 
lication of Chamber matters. The learned 
Lord Justice observes (page 271*): “Many 
thousands of summonses in actions are 
heard in Chambers in the course of each 
year, and during all my experience at the 
Bar and on the Bench I have never heard it 
suggested that there is the slightest obliga- 
tion of secrecy as to what passes’ in Cham- 


‘bers. Everything which there transpires is 


and always has been’ spoken of with precise- 
ly the same freedom as that which passes in 
Court.” I am not prepared to dijscuss- tha 
question or tg give my opjnion on this point 
` (2) (1912) P. 241; 81 L. J. P. 113; 107 L. T. 21; 568. 
J. 668; 28 T, L. R. 526. 
*Page of (1913) 2 D. Ed] aa 
Se 
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. as itis not necessary for me toedoso in this 
matter. The remarks of kord Justice 
Fletcher Moulton may be perfectly, true so 
far as the English Courts are concerned, 
but, as 1 “have stated before, they are not 
true in fact as regards this Court, and so 
far as the experience of Counsel, who “have 
been much longer than myself at the Bar, 
goes, it has never been contendéd in this 
Court that Chamber matters could be pub- 
lished without the leave of the Court. On 
the contrary, as I have stated, the impres- 
sion that has always been acted upon in 
this Court is that Chamber matters are 
absolutely private whatever may be their 
nature and that they cannot be publfshed 
at any time without the leave of the Court. 
At the same time I must point out that, in 
my opinitn, the said “principle cannot be 
rightly applied to originating summonses 
which arè really in the nature of suits and 
are heard in Chamber witha view to mini- 

: mise the costs. i 
On my above view pf the matter, I must 
hold that the respondents have committed: a 
contempt of Court in publishing the said 
article purporting to be a report of the pro- 
ceedings in a matter relating to a ward and 
heard by me in camera. 
* * * * * * 
Now the lst respondent is the Editor of 
The Sanj Vartaman and in his affidavit he 
has tried to defend his action by saying 
that he received the article in question 
from the 2nd respondent, believed that 
_ the same was correct and published it bona 
fide. He doesnot say that any reporter on 
the staff of his paper was-anxious to get the 
result and to have it published. No aff- 
davitismade by Bania supporting the state- 
ment of Purshottam Harji. If that state- 
ment was true, [am sure Parshottam Harji, 
who has got so many affidavits made in 
these proceedings as well as in the petition 
under the Guardians and Wards Act, would 
surely have got Bania to make an affidavtt 
supporting him.” Purshottam Harjihas got 
two affidavits made by two persons of his 
community to the effectthat the petitioner 
- toldthem, after the order was passed by 
the Court, that the Court had dissolved the 
marriage and that he was free to marry 
again,and that they expressed surprise as 
to how the marriageof a Bania could be 
dissolved by the Court. Both theseaffidavits, 
to my mind, contain nothing but a tissue 
of falsehoods. No man in his senses would 
pay that a marriage ofa Bania was dissolved 
e. a 
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by a Court of Law, and if the petitionersaid , 
that, he would know very well that no one 
would believe him. What can be the 
object of the petitiorerin making sucha 
false statement ? On.the other hand, he* 


*could very well sa} tothe members of hig 


„community, because I openly said so if 
Court, thaf my sympathies were entirely 
with him; and that, in my gpinion, his whole 
conduct and attitude inthe matter were 
completely honest and bona fide. He had, 
therefore, no occasion tomake owa false 
case before the members of his caste. 
Purshottam Harji has got these affidavits 
made with a viewtO support his action in 
publishing the report ofthe proceedings as , 
something which the community wanted to 
know witha view torefute the false state- 
menuts which were being made as to the 
result of the proceedings by the petitioner. 
These statements, to my mind, are made. 
merely with a view to find out some excuse 
for the publication of the article which 
Purshottam Harji must have known would 
be contempt of Court. 

The contempt of Court becomes the more 
serious in view ofmy holding that Purshot- 
tam Harji was present in Court, and knew 
very well that I had refused, leave to publish 
the proceedings and that, notwithstanding 
that order, he defiantly published a report 
of the proceedings. 

Coming to the article, it purports not 
only to be a report of the’ proceedings, but 
a comment on them. The report is grossly 
misleading. A person who did not know 
anything of the proceedings, oh reading thé, 
report, would come tothe conclusion that 
the petitioner, the husband, was,entirely in 
the wrong, had tried forcibly to take cus- 
tody of the wife, who had not attained 
puberty and was not in good health, and that“ 
an eminent lady Doctor had gertified to that 
effect, and notwithstanding that certifivate 
the Court went out of its way and appoint- 
ed another lady Doctor, thus criticizing the 
action of the Court, and implying that the 


“Court did it with a wiew to assist the hus- 


band notwithstandipghis wrongful attitude, 
that the report of the lady Doctor appointed 
by the Court also did not enable the Court 
to make an order fayourable to the husband, 
and that thereupon the petitidfi was dismiss- 
ed. A more misleading report of the pro- 
geedings could not have been written and 
publisher 

Mr. Jayakar tried to argue fhat no evi- 
dence was referred to in the report byt 


18 
merely the result was published. The 
examination by the lady. Doctor appointed 
by the Court, which is referred to, is cer- 
tainly nota part of theresult. The result 
was merely the dismissal of the petition.. 
“The certificate of the, other lady Doctor , 
steferred to was not part/of the result. But 

Mr. Jayakar argued that certificate of the 

other lady Doctor referred to was not the 

certificate on which Purshottam Harji re- 
lied for opposing the petition. As I pointed 
out to Mr. Jayakar, it was merely a quibble. 

No doubt, two or three certificates of the 

lady Doctor were produced before the Court. 

The object of Purshottam Harji, in refer- 

ring tothe certificate of the lady Doctor, 
e appears quite clearly from the article. It 

was with a view to show thatin faceof the 
said certificate the petition ouglit to have 
been summarily rejected. The wording of 
the reference to the certificate, according to 
Mr. Jayakar, showed that it was a certificate 
which was produced before me for an order 
directing Purshottam Harji to take the 
minor o0ut of Bombay for the sake of her 
health. No doubt, that certificate referred 
to the minor requiring one year's rest out of 
Bombay: Even if it was used for the pur- 
pose of taking the minor out of Bombay, it 
was usedin these proceedings, because on. 
the adjournment of the ‘matter I expressly 
ordered that the minor was not to be taken 
out of the jurisdiction of the Court and 
the certificate*put in to enable the father to 
take the minor outof Court was thus part 
of the proceedings. The object for which 
jhe certificate was referred to is, however, 
e clear as stated by- me before. Further, 
“it was not as if Purshottam Harji did 
not know the opinion of the Gourt on 
the facts. I told him clearly in my final 
` examination of him, and I also stated 
*’ expressly to both Counsel and Solicitor, 
in the presence of Purshottam Harji, 
that I did not believe a single word. of his 
statement as to the bad health of the 
minor and consequent unfitness to live with 
the husband, that [held that he was acting. 
maliciously and vindietively without slight- 
est regard to the interest of the minor, 
and that he-was respensible for the unhappi- 
ness which the minor might suffer as a 
consequence ofthe miner not going to her 
husband. Notwithstanding that he” pur- 
ported to give in that article a report of 
the proceedings showing that his action 
was absolutely above reproach in fhe matter 
and tke husband's action was quite wrong- 
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ful, and, therefore, the Court dismissed the 
husband's pétition. 

Then thete appeared comments on the 
proceedings, and those comments clearly 
show the object of the publication of that 
article. “I have expressly stated that my 
reasqn for making the order and not post- 
poning the matter was to leave the peti- 
tioner free either to appeal from my order 
or to marry another wife as he thought best 
in the matter. Purshottam MHarji must 
have got frightened that the petitioner 
might be able to marry another girl. I 
have no doubt in my mind that it was not 
out of regard to the interest of his daughter 
that, he wanted and wants to prevent the 
petitioner from marrying another wife, but 
merely with a view to make the petitioner 
suffer by reason of not having the society 
and the help of his wife as he was entitled 
to. By the comments in the article, he ` 
appeals to the members of his caste to con- 
sider whether a man who has been so 
wrongful in his conduct like the petitioner, 
should be allowed to marry again by the 
community. The whole attempt on the part 
of Purshottam Harji was to further his own 
ideas of revenge on the petitioner. 

Iam of opinin, on these facts, that -pur- 
shottam Harjicommitted not only contempt 
of Court, but a very gross contempt of Court. 
It is open to the petitioner Navanitlal Har- 
govandas to take any steps he likes so far as 
his own interests areconcerned andso far 
as they are harmed or prejudiced by the 
publication of the said article. But that 
does not affect the jurisdiction of this Court 
to punish Purshottam Harji for the con- 
tempt of Court he has committed. That is 
a matter between him and the Court, which 
any action taken by Navanitial Hargovandas 
cannot affect. 

I order Purshottam Harjito pay a fine of 
Rs. 300 and all the costs of the applicant, 
Navanitlal Hargovandas, as between attorney 
and client of this application. 

As regards the first respqndent, the Editor. 
ot the Sanj Vartaman, he has already ex- 
pressed his regret for the publication of the 
proceedings. Mr. Jinnah has frankly stated _ 
that he is not in a position to show that thé 
first respondent.acted mala fide in publish- 
ing the article. He contends that he acted ` 
recklessly and negligently and even though 
his action may be bona jide, all the same 
he has committed contempt of Court. I 
agree With Mr, Jinnah and hold that he has 
committed contempt of Court. The Editors 


(94 E. O. 1926] 


of newspapers ought to be more careful in 
publishing matter in this way,and should 
not be allowed to escape the consequences of 
their acts on a mere expression of regret. 
I, therefore, order the first respondent ta 
pay the costs of the applicant between party 
and party. . 

As regards the third respondent, heis a 
boy of seventeen. Heisin the service of 
the second respondent, and wrote the arti- 
cle under the dictation of the second re- 
spondent. -Considering his tender age and 
the influence that the second respondent 
was able to exert on him, I merely warn him 
against committing a similar act in future. 
I do not pass any order against him. ° 
- Mr. Jayakar, for the Appellant. 

Mr. Kanga, Advocate-General, for the Re- 
spondent.e er 
“ JUDGMENT.—This is an appeal from 
a decision*of Taraporewala, J., ona notice 
of motion taken out by the petitioner in 
the coprse of the proceedings he had insti- 
tuted under the Guardians and Wards Act 
for his appointment as guardian of the 
person and property of his minor wife. 

. On April 17, the Judge announced that 
he would dismiss the petition, but would 
deliver his judgment giving his reasons, 
therefor after the vacation. 

On April 21,an article was published in 
the Sanj Vartaman headed: “Sensational 
case in the Bania community in Bombay.” 

It is admitted that Purshottam Hirji had 
got the article written out by his clerk, and 
had sent the clerk with it to the Sanj 
Vartaman for publicatiom, Thereupon the 
petitioner gave notice tothe Editor of the 
Sanj Vartaman, Purshottam Harji, and 
M.N, Mehta, the clerk, that the Court would 
be moved for an order committing them 
for contempt of Court. 

The matter came on before Taraporewala, 
J.,on June 18. A number of affidavits were 
filed in the case most of them absolutely 
unnecessary, and lengthy arguments were 
addressed to theeJudge, which have been 
considered by him in a most exhaustive 
and painstaking manner; but the matter 
lies in a nutshell. . 

Whether the petition had been heard in 
Chambers or in Court, there can be no 
doubt whatever that the publication of the 
article, consideringits contents, before judg- 
ment was delivered, constituted a contempt 
of Court, . . 

However in this case, the proceedings 
were h2ldin the Judge’s Ohambers through- 
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out, and the question whether a newspaper 
can publish a report of proceedings in- 
stituted according to the rules in Chambers, 
but heard, asa mattet of fact, in a Court 
room, does not arise.. But the practite * 
‘always has been in “this Court that in all, 
Chamber matters ho reports of the proceed 
‘ings or of judgments delivered are allowed 
to be published by the Press without the 
leave of the Judge. This is a very salutary 
practice, and, as far as I know, it has been 
recognised by the Press. Whethera failure 
to observe it in an ordinary Chanther sum- 
mons issued in the course of a suit, would 
justify the Court in treating it as a con- 


tempt, it is not necessary to decide, but , 


certainly with regard to matters relating 
to wards and lunaticsand matters in which 
the publication of certain facts would 
cause injury to individuals the rule of 
practice is absolute. In other matters no 
Judge would be likely to refuse permission 
without very good reason, nor, on the other 
hand, is it likely that a newspaper Editer 
would wish to act counter to a practice 
which has now been authoritatively notified 
as existing. j i 

The order made by the learned Judge 
imposing a fine of Rs. 300 „on Purshottam 
Harji and directing him to pay the appli- 
cant’s costs as between attorney and client 
was,'in the circumstances of the case, a 
lenient one. The appeal is dimissed with 
costs. ; 


R. L. Appeal dismissed, 


PATNA HIGH COURT. 
(Curracx Circuit. | 


Second CIVIL APPEAL No. 26 or 1924 g i 


July 29, 1924, A 
Present :—Mr. Justice Ross. 
KRISHNA CHANDRA GAUNTIA-- 
DEFENDANT—ÅPPELLANT 
versis f 
. RAJA MAHAKUR—Puatntirr— 
RESRONDENT, 
Court Fees Act (VII of 1870), s 7 (w) and (si) (a) 
---Suit for possession by occupancy tenant—-Valuation 
of suit. h : 6 
A suit tor possession lsy.an occupgrey tenant against 
his la&dlord on the basis of illegal ejectment falls 
under s. 7 (ai) (e), Court Fees Act, only when there is 
no question of title to be gone into. But when a 


~ dhestion of title is involved the case would fall under 


s. 7(v) of the Act ard the Court-fee payable would bg 
on the market value. . 
[Case-law referred to.] . 


e i 


“90 
ORDER OF THE TAXING- 


‘OFFICER.—This is a Court-fee matter, 
arising outofasuit instituted by the re- 


-apondent for declaration of title as an occu- 


pancy raiyat to andrecovery of possession of 
s 9 dlacres of gounti raiygti land. According’ 
to the plaint, the appellant had first settled 
the disputed land with the plaintiff-respond- 
. enton an annual rental of four puruys of 
paddy; and had later on agreed to settle 
the land with the plaintiffin perpetuity for 
a nazardéna or salami of Rs. 300; but had 
afterwards dispossessed him and succeeded 
against him in a proceeding unders. 145 
of the Or. P. C. For the purposes of the 
Oourt-fee and the jurisdiction, the suit was 
valued under s. 7 (v) (b) of the Court Fees 
Act at five times the annual rent&l of Rs. 3 
(which was taken to be the equivalent of 
the four purugs of paddy). The first Court 
decreed the suit and the defendant appeals 
to this Coart, after an unsuccessful appeal 
to the lower Appellate Court, and has, on 
both occasions, valued the appeal in the 
same manner as the respondent valued the 
suit, i 
The Assistant Registrar as Stamp Repor- 
ter would treat the suit as one, not under 
s. 7 (v) (b), but sunder s. 7 (iv) (c), of the 
Court F'ees Act, and would assess the Court- 
fee in each Court on Rs. 30v, taking this 
amount as a minimum for the market-value 
of the disputed land since the plaintiff had 
set- up a settlemént on a salami of that 
amount. If this be correct, there would be 
a deficit of Rs, 26-6-Vin the Court-fee on 


-the plaint and, if that should bind the 


‘appellant, also on each of his two appeals, 

lt has, however, been urged on behalf of 
the appellant that s.7 (iv) (c) cannot apply 
as against him, because the decree of the 


** first Court, which is all that he is interest- 


ed in getting upset, shows that no declara- 
tion was treated assought and nons was 
given either [Kesavarapu leamakrishna 
keddi v. Kotta Kota Reddi (1) and Haidari 


Begam v. Gulzar Bano (2).] I am inclined, 


to accept this contention as sound. 

lt has been further urged that the suit 
being one between landlord and tenant for 
recovery of possession of land from which 
the’ tenant-plgintilf hagebeen disposSessed, 
s. 7 (xi) (e) of the Court Fees Act should be 
held to apply and the matter valued ac- 
cording tothe rent of the preceding yeam 
namely, four purugs of paddy. “But s, 7 

(1) 30 M, 96, 1 M, L. T. 311; 16 M. L, J, 458. 

(4) 25 Ind, Cas, 395; 36 A, 322; 12 A. L, J, 485, 
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(xi) (e) speaks of a tenant being “illegally 
ejected,” and these words have been held 
to differ in scops from the word “dispossess- 
ed,” in Sundar Mal Marwari v. Murray 
(3). This interpretation was, however, not 
followedin Jumla Singh v. Kingsley (4), 
but this latter ruling does not bear on the 
Court Fees Act. I am thug inclined to think 
that the gppeal must be valued not under 
8. 7 (x2) (e), but under s. 7 (v) of the Act. 
The learned Vakil for the appellant has 


a 


not been able to show me that ifs. 7 (v) be >- 


held to apply, the matter comes within cl. 
(a) or(b) or (c) of s. 7 (w). The valuation 
must, therefore, be based on “the value of 
the 8ubject-matter” or “the market-value 
of the land.” Inorder to avoid delay and 
cost of an enquiry on this point the learned 
Vakil has agreed that Rs, 300 might, in the 
circumstances, be taken as the value of the 
subject-matter of the appeal. He has, how- 
ever, asked me to refer to the Taxing- 
Judge, the question whether this matter is 
not governed by s. 7 {xi) (e) asa question 
of general importance, especially, in view 
of the facts that Sundar Mal Marwari v. 
Murray (3) was not followed in Jumla 
Singh v. Kingsley (4) and there is no ruling 
of the Patna High Court on the point. ` 

Even if s. 7 (xi) (e) be held to apply, the 
taking of four purugs (1 purug=7 maunds) 
as equal to Rs. 3only is manifestly wrong, 
and the learned Vakil has—again to avoid 
delay and cost—agreed that the annual rent 
may be taken to be worth.Rs. 50. 

Under the provisions of s. 5 of the Court 
Fees Act I direct that the matter be placed 
before the Taxing:Judge for final decision. 
The points arising are :— ; 

(i) Whether the suit falls under sub-s. (iv) 
(c) or (v) or (xi) (e) of. 7 of the Court Fees 
Act; and 

(ii) Whether the appeal should be valued 
under sub-s. (iv) (e), (v) or (xi) (e) of 8. 7 of 
the Court Fees Act. 

> JUDGMENT. 

Ross, J.—No one appéars in this case. 
The cases referred to on the question, 
whether the case falls within s. 7 (xi) (e) of 
the Court Fees Act or not, are not of much 
assistance. The decision in Sundar Mal 
Marwari v. Murray (3). really pro- 
ceeded on another ground, namely, that 
the suit was not one between landlord 
and tenant only, but also between the 
tenant and other persons who cldimed 

(3) 16 Ind, Cas, 963; 16 O. Led, 375. 

(4) 21 Ind, Cas, 224; 17 O. W. N. 1201. 
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to have acquired an interest from the 
landlord. The construction of two words 
“illegally ejected” suggested in that 
decision isobiter and does not appear to be 
a final decision. On the other hand, in 
Jumla Singh v. Kingsley (4) there ‘is a 
‘decision that illegal ejectment is included 
in dispossession but that was not*a decision 
on the Court Fees Act. The decisidns in 
Balasidhantam v. Perumal Chetti (5) and 
Promotho Nath 
Sheikh (6) indicate that in a suis under 
8. 7 (xi) (e), of the Court Fees Act, the Court 
will not try a question of title. The present 
suit is one for possession of land ‘after 
determination of the question of title and 
the title was gone into. The case, in my 
opinion, falls within s. 7 (v) of the Act and 
the Court-fee is payable on the market- 
value of the land, i. e., Rs. 300. 
R. L, Order accordingly. 

: 4 27.Ind. Oas. 162; 27 M. L. J. 415; 1 L. W. 641. > 
6) 55 Ind. Oas. 178; 24 C, W. N. 151. 
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. LAHORE HIGH COURT. 
Sgoonp Civin APPEAL No, 2775 or 1925, 
; February 23, 1926. 
Present:—Mr. Justice Campbell. 
Turu AMAR SINGH-DHOOM[I MAL— 
PuaINtTirrs-A PPELLANTS 


versus 
Firem JAI DIAL KAPUR AND Sons— ' 
DEFENDANTS—RESPONDENTS. 

Witnesses—W itnesses in attertlance—Court's duty to 
examine, e 

A Court is not justified in refusing to examine a 
witness who is present in Court and for whose exami- 
nation no adjournment is asked for. 

Second appeal from a decree of the 
District Judge, Delhi, dated the 3lst August 
1925, affirming that of the Subordinate 
Judge, Third Class, Delhi, dated the 30th 
January 1925. 

Mr. Shamair Chand, for the Appellants. * 

Lala Chanda? Gupt, for Lala Fakir 
Chand, for the Respondents. 

JUDGMENT.—The learned District 
Judge has described in his judgment what 
happened in regard to the attempt of the 
plaintiff to prove his accounts, and the 
learned District” Judge has held that the 
Trial Court was fully justified in refusing 
to allow the plaintiffs to be examined and 
in closing theircase. I cannot agreé with 
this conclusion. No adjournment for the 
purpose of examining the plaintifis was 
asked for, The plaintiffs were present in 

e 
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Court and nevertheless were prevented from 
entering the witness-box. The Trial 
Court was not entitled to prevent them. 


The witnesses should have been examinéd e 


“ana the value of éRe evidence given at tha 
Stage at which if was. given could ‘have 
been appreciated at the time of final judg- 
ment, ou 
I accept the.“appeal, set aside the order 
of the lower Appellate Court and return the 
case tohim fora fresh decision. The learned 
District Judge should cause thé evidence, 
which was excluded, to be taken by him 
self or by the Trial Court and then should 
come to a fresh dedision on the appeal. 
Costs will follow the event. Since the lower 
Appellat® Court has disposed of the appeal 
on a preliminary point and its decree ig 
reversed, the stamp on appeal in this Court 
will be refunded. 


R. L. Appeal- gecepted,- 


ee . 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
No. 86 or 1925. 

November 30, 1925. 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 
FRAMROZ EDULJEE DINSHAW— 
PLAINTIFF— APPELLANT 
VEYSUS 
MAHOMED ESSA—Derenpant— 

RESPONDENT. e 


Negotiable Instruments Act (XXVI of 1881), 8. 80— 
Promissory note on demand—Interest, date of accrual 


OF. z . 
Under s. 80 of the Negotiable Instruments Act, ona 
promissory note payable on demand, interest begins 


to run from the date of the note and not from the date , 


of demand for payment. 
Best v. Haji Muhammad Sait, 23, M. 18; 8 Ind Deo. 


(x. 3.) 407, dissented from. 
Mr. M. C. Setalvad, for the Appellant. 
JUDGMENT.—tThe plaintiff filed thig 
suit to recover the sun» of Rs. 40,000 with 
‘interest at six per gent. from March 27, 
1922, until judgment, on a promissory 
note, which was worded as follows:— 
March 27, 1922: 
On demand we promise to pay in Bombay 
to Me. F. E. Dinshaw or orœef the sum of 
forty thousand rupees for value received. 
` Ludha Ebrahim & Co. 
Suleman Abdul Wahed, who carried on 
business in the name of Ludha’ Ebrahim & 
Co., with three other partners, having died, 


the record was altered by substituting as - 
e 
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‘defendants the three surviving partners, the 
executors of the Will-of Suleman. 
. “At the hearing the defendants did not 
appear. oe 
+ The learned’Judge passed a decree for 
the principal amount with interest at six‘ 
per cent.. only from the date of the filing of 
the suit, on the’ ground that no demand 
had previously been made, following the 
decision in Best v, Haji Muhammad Sait (1). 
_ The plaintiff has appealed. 

Under the provisions of s. 80 of the 

Negotiable Instruments Act when a nego- 

, tiable instrument is silent with regard to 
interest, interest is claimable at six per 
cent. from the date when the rincipal 
amount ought to have been paid. The 
respondents have not appeared, so we have 
not had the advantage of hearing any argu- 
ment in support of the view taken by the 
learned Judge. 

Now the liability on a promissory note 
payable on demand arises from the date. of 
the note and not from the date on which 
a demand is made for payment. The period 
of limitation for filing a suit on such a pro- 
missory note begins to run from the date 
of the note, so that no demand is necessary 
prior to the suit to provide a foundation 
for its being filed. It is different when the 
note is payable otherwise than on demand, 
for in such cases the liability to pay will 
only arise after the maturity of the note. 

We think, therefore, that under the pro- 
visions of s, 80 of the Act interest in the 

“present case runs from the date of the note, 
and with due respect we cannot agree with 
the decision referred to above.’ 

The decree of the lower Court must be 

.varied by directing that interest should be 
allowed from March 27, 1922 instead of 
from June 17; 1924. The appellant is entitl- 
ed to the costs of the appeal. 

: R.L. , Decree varied. 
(1) 23 M. 18; 8 Ind. Dec, (N. 5.) 407. 


PATNA HIGH COURT. 
; October 20, 1925. 
Present :— Justice Sir Jwala Prasad Kr, 
GANGADBAR MISRA—PLAINTIFBE— 
; APPELLANT 





versus 
Rani DEBENDRABALA DASI— 
DEFSNDANT—R2&SPONDENT. 
Court Fees Act (VII of 1870), s. 7 (iv) (e), Sch. I, 
. Art. 1---Suit for declaration with general prayer for 
any dther,relief*—Ad interim injunction. granted— 
Appeal from dismissal of sut ~ Cowrt-fee payable, 
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A vague and ‘indefinite prayer for “any other relied 
to which plaintiff maybe entitled’ which is cus 
tomarily added in a suit, does not turn a suit for mera 
declaration into one for’ a declaration with a conse 
quential relief within the meaning of s. 7 (iv) (c) of the 
Court,Fees Act. [p. 24, col. 2.] j 

Where, however, in a suit for declaration an ad interim 
injunction is granted on the application of the plaiz- 
tiffs and on dismissal of the suit the plaintifs in 
appeal seek reliefs which they had sought in first 
Court, the case falls under s. 7 (iv) (c) of the Court 
Fees Act and the Court-fee leviable on memorandum 
of appeal is ad valorem. [p. 25, col. 1.] 

Reference made by the Registrar of the 
Cuttack Circuit Court under the Court Fees 


Act. 


REFERENCE BY THE TAXING | 
OFFICER.—This Court-fee matter arises 
out of an appeal by the plaintiffs. The suit 
was brought on the footing that they were. 
the tankidars of Mauza Pratap Ramchandra- 
pur withits two independent off-shoots of 
Bakshibad and Dianbadand that as such they 
were entitled to realize rents from their 
“‘khatak" or subordinate tankidars the de- 
fendants numbered 4 to 187. The “peskash 
jama” (or tanki revenue) of the mauzas was to 
be paid to Government, not direct, but through 
the zemindars, defendants Nos. 1 and 2, who, 
however, according to the plaint, fraudulently 
got themselves recorded in the Settlement 
Khewats as having “khas dakhli”, or direct 
zemindari rights in the mauzas, These 
dakhali rights were also affirmed by the 
Revenue Court in asuit, No. 1313 of 1917-18 
brought by the zemindars, against the 
appellants and sqme of the subordinate 
tankidars, for the rents of Bakshibad and 
Dianbad. The zemindars also brought a 
similar rent suit, No. 1865 of 1923-24. re- 
garding the parent mauza of Pratap Ram- 
chandrapur. According to the plaint, this 
is what led to the institution of the suit ; 
and the prayers made were :— 

(ka) that it be declared that defendants 
Nos. 4 to 187 have no relationship of landlord 
and tenant with defendants Nos. 1 to 2 but 


- are “khatak” tankidars under the plaintiffs 


and have been paying the “tanki jama" to 
them ; and : 

(kha) that a decree may be passed award- 
ing to the plaintiffs such other reliefs as 
they may be entitled to. 5 ' 

There was also a prayer for the costs 
of the suit with future interest, but that 
will bbvicusly not affect the category or | 
valuation of the suit and can be left out of 


account, a : 
The plaintiffs valued the suit at Rs. 11,000 
for jurisdictional purposes, and they, paid l 
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4 Court-fee of Rs, 15 on the ground that the 
suit, was one fora declaration pure and 
simple. |, : . . 

They valued the appeal in the same way 
and paid the same Court-fee on it. e The 
Stamp Reporter objected that this was not 
a pure declaratory suit, since a cleud having 
been cast on their title, the appeal, like the 
suit, sought in effect to get rid of that 
cloud and clear up the title and possession 
of the plaintiffs-appellants. On the author- 
ty of the two Patna cases [Harnarayan 
Pandey v. Suresh Pandey (1) and Rachhya 
Raut v. Chando (2)j he considered that the 
appellants ought to pay an ad valorem fee 
on the market-value ofthe mauzas in dispute. 
This view was not accepted by the appel- 
lants, and the matter was thus referred to 
me unders. 5 of the Court Fees Act. 

The learned Vakil for the appellants has 
contended before me .that the appeal, 
like the plaint, has been properly stamp- 
ed for the reasons given by the learned 
Subordinate Judge in dealing with issues 
Nos. 4and 3. He has also urged that if ad- 
valorem fees be held payable, the valuation 
shotld be made, on the lines of s. 5 (v) of 
the Act, at ten-times the amount annually 
payable to Government for these mauzas, 
lying as they do in a temporarily-settled 
estate, 

I desire to refer at the outset to some con- 
fusion that seems to have occurred owing 
to the way in which the plaint has been 
framed. The Stamp Reporter thought that 
relief was prayed for “in respect of two 
mauzas (Bakshibad and Dianhbad) only; and 
the learned Vakil for the appellants also 
was unable to tell me why exactly the third 
and parent mauza (Partap Ramchandrapur) 
had been brought in. A careful perusal 
of the plaint, with particular reference to 
para. 18, shows that relief was prayed for in 
respect of all the three mauzas. The resutt 
is that the deficié, if any, will have to be 
calculated with respect to all the three 
mauzas. $ 

Turning now to the contentions before ma, 
the first question is whether the suit can he 
properly regarded as a declaratory suit 
within the meaning of Art. 17 (iii) of the 
Second Schedule of the Act. The learned 
Vakil for the appellants adopts the reason 
given by the learned Subordinate Judge 
for answering the questionin the affirmative; 


- (1) 63 Ind. Cas. 203. 
(2) 85 Ind. Gas. 294; 6P. L. J. 662; (1922) Pat. 65; 3 
P.L. T 293; A. L R, 1923 Pat. 113, 
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and that reason is that, being in joint pos 
session, the plaintiffs tould not consistently 
have prayed for any relief but the declara-* 


- tion that they are” entitled to realize tha 


tanki rents from the subordinate tankidars. 


‘But Raj Krishna Dey v. Bipin Behari Dey (3) 


isan example of acase where a suit, brought 
for a declaratj$n that the plaintiff was sole 
shebait notwithstanding an entry in the 
collectorate register that he was foint with 
the defendant, was held to be not à pure de- 
claratory suit. It is true that in that case the 
plaintiff had to add a prayer for consequen~ 
tial relief on an objection made by the de- 
fendant under s. 42 of the Specific Relief 
Act; bu@#even so, the case is a complete 
answer to the contention that in the present 
case the plaintiffs could not have asked for 
any but adeclartory relief. Objections under 
s. 42 of the Specific Relief Act are, however; 
matters for the Court and not for the Tax- 
ing Officer, as the learned Vakil has rightly 
urged before me. But is it quite correct 
to say that the plaint in the present case 
did not really ask for any other relief? In 
the first place, there is that prayer (kha) for 
such other reliefs as the plaintiffs may be 
found entitled to; and it seems to me that 
the prayer does not cease to be a prayer for 
further relief merely because it is couched 
in general terms. Secondly, the plaint is 
unmistakably designed to reduce the three 
mauzas into the possession of the plaintiffs 
to the exclusion of the zemindars, and 


almost inevitably foreshadows an injunc-e ' 


tion in respect of the rent suit of 1923-24 
brought by the zemindars. This view is- 
confirmed by the fact that during the pro- 
gress of the suit the plaintiffs actually 


moved for and obtained such an injunction,”* 


and as far as can be gathered from, the 
order-sheet of the suit, the provi- 
sional injunction issued by the learned 
Subordinate Judge is in force at the pre- 
sent moment. In a somewhat similar case 
[Deokali Koer v. Kedar Nath (4)], the first 
two prayers, which were for declaratory 
reliefs, were followed by a prayer for: any 
other relief “ which the Court may find the 
plaintiff entitled ġo Tha declarations 
sought were found to be not warranted by 
s. 42 of the Specific Relief Act, but befora 
coming to the conclusion that the suit was 
not one “to obtain a declaratory decree 
where no consequential relief is prayed,” 


(4) 15 Ind, Cas, 427; 39 O, 704; 16 O. W., N, 838, 


(3) 17 Ind. Cas. 162; 40 O. 245; 16 Q, L. J. 194,17 O. ` 
N. 591 . 
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Jenkins, C. J., observed that “the third 


` prayer expressly seeks relief, though it is 


general in its terms,” In confirmation of 
the view, apparently, that consequential 
iwan was prayed for in that case, his Lord- 
ship proceeded to refer to the interim 
injunction obtained by the plaintiff, and 
remarked’ that -an injungtion is con- 
sequential relief. Were it not for the fact 
that Deokali's case (4) can, not altogether 
without “force, be distinguished on the 
ground that the declaration sought in the 
present case is substantially warranted by 
s. 42 of the Specific Relief Act, I should 


e have considered myself bound, on the 


authority of that ruling, to hold that the 
presentis not a suit within Art. f7 (iii) of 
the Second Schedule of the Court Fees Act. 
Coming to the second contention on be- 
half of the appellants, it seems clear on the 
authorities’ that in the face of the prayer 
for the declaration, the present suit cannot 
be regarded as one for possession within s. 7 
(v) of the Court Fees Act [vide Harihar 
Prasad Singh v. Shyam Lal Singh (5), Dha- 
keswar Prasad Singh v. Jioo Choudhry (6), 
Uyra Mohan Chaudhuri v. Lachhmi Prasad 
Chaudhuri (7), Skama Pershad Sahiv. Sheo- 
parsan Singh (8) and Khetra Mohan Moha- 
patra v. Ganesh Lal Pandit (9).] - i 
I am, therefore, inclined to hold that the 
present suit comes under s. 7 (iv) of the 
Court Fees Act, which provides for suits 
“to obtain a declaratory decree or order 
where consequential relief is prayed,” and 
as the plaintiffs (with whom I am at present 
Goncerned in their capacity of appellants 
only) seem «to be seeking reliefin respect 
of all the three mauzas, they ought, in 
my opinion, to pay ad valorem fees on 
“Rs. 11,000, their own valuation of the sub- 
ject-matter of the suit and appeal. But I 
have not been able to find any direct author- 
ity for or against my view. There are re- 
ported decisions in which it has been laid 
down that we ought hot to look beyond the 
plaint in determininge Court-fees, but the 
contrary seems to havedeen done and the 
object and “effect of plaints considered in 
several otherreported cases, The questions 
that arise for decision ip ethe present Court- 
fee matter are :— R 


(1) Whethera general prayer for relief, 

(5) 21 Ind. Cas. 404; 40 O. 615. 

(6) 46 Ind. Cas. 385; 3 P. L, J. 448. è 

(7) 56 Ind. Cas. 422; 5 P. L. J. 339; (1922) Pat. 6; 
1, R. 1923 Pat. 100. 

(8) 41 Ind. Cas. 95: 5 P. L. J. 394; 2 P. L. W. 173, 
' (9) 61-Ind, Oas. 565; 6 P. L. J. 101; 2 P. L. T; 607 


A. 


GANGADHAR MISRA V. DEBENDRABALA DABI. 


(94 I. 0, 1926} 


such as is found in (kha) in the present 
case, will suffice to convert what would 
otherwise be a declaratory suit into a suit 
within s. 7 (iv) (c) of the Court Fees Act; 
“and 


an 
. (2) ‘Whether such a general prayer for 


relief, taken with the interim injunction 
subsequently obtained by the plaintiffs, will 
have that effect. , 

These guestions-are of general importance 
in my opinion, and must, therefore, be re- 
ferred for decision under s. 5 of the Act. 

Let the papers be, therefore, placed before 
the Taxing-Judge at Patna for a final 
decision under s. 5 of the Court-Fees Act. 


JUDGMENT.—This is a Reference 
made by the Registrar of the «Cuttack 
Circuit Court relating to revenue. 

The plaintifis-appellanis must “ pay ad 
valorem Court-fee under s.-7 (iv) (c) of the 
Court Fees Act. = 

Two reliefs are sought for in the plaint— 

(ka) that it be declared that defendants 
Nos, 4 to 188 have no relationship of land- 
lord and tenant with defendants Nos. 1 
and 2 but are “khatak” tankidars under 
the plaintiffs and have been paying “the 
“tanki jama” to them; 

(kha) any other reliefs to which the 
plaintifis maybe entitled may be granted 
to them. 

The third prayer is for costs which may 
be ignored. The general relief contained 
in kha does not by itself subject the 
plaint to the liability of ad valorem Court- 
fee inasmuch as slich a prayer_is almost 
customary and being vague and indefinite 
is never deemed to be a substantial relief. 
The prayer ka is couched in terms that 
would make it declaratory but the plaint- 
iffs have obtained an ad interim injunc- 
tion in the lower Court which still subsists. 
The plaintiffs have lost the case and in 
appeal seek reliefs which they had sought 
in the first Court. The ade interim prayer 
is substantial prayer which makes the relief 
a consequential one bringing the case 
within s. 7 (iv) (e) of the Court Fees Act. In 
the case of Krishna Das Laha Vy. Hari 
Charan Banerje (10) the plaintiff had 
described the suit as one for declaration 
of title with consequential relief although 
the relief was inthe nature of a declara- 


° tion anly. Therefore there was no dispute 


as to the category in which the suit fell, 
But the case of Deokalt Koer v. Kedar 


(10) 10 Tnd, Cas. 865; 14 O. L. J. 47; 15 O. W, N, 823.. 
S sag ` 
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Nath (4) lends strong support*to the view 
which I have taken. In that case there 
was no specific prayer in the memorandum 
of appeal’ for an interim injun&tion add, 
there was,as in the present case, oply a 
prayer for declaration of plaintiff's title. + 
But inthat case, asin the present, there 
was an interim injunction in” the Court 
below on the application of the plaintiff 
and that was construed -by Sir Lawrence 
Jenkins, O. J., as bringing the case within 
s. 7 (iv) (c), 

The questions put in the reference are 
answered as above and the plaintiff is 
bound to pay ad valorem Court-fee. 

R. L. Answered accordingly. 





LAHORE HIGH COURT. 
Tirst Civic Appaat No. 1302 oF 1921. 
November 19, 1925: 
Present:—Mr. Justice Zafar Ali and 
Mr. Justice Addison. 

RANG ILAHI—Derenpant—AFPELLANT 


versus 
MAHBUB ILAHI AND ANOTHER—PLAINTIFFS 


— RESPONDENTS. . 

Muhammadan Law—Alienation—Mother's power to 
alienate infant son's property -Recovery by minor 
-~Court's discretion to order refund of benefit—Specific 
Relief Act (I of 1877), s. 41. 

A Muhammadan mother has no power to alienate the 
property of her minor son and if she does, the latter 
is entitled to recover possession of the property alien- 
ated. But the Court may undar s. 41, Specific Relief 
Act, make it a condition that the minor should refund 
the amount by which his estate and himself were 
benefited. [p. 26, cols.1 & 2.] 

Imambandi v. Mutsaddi, 47 Ind. Cas. 513; 45 O. 
878; 35 M. L. J. 422; 16 A. L. J. 800; 24 M. L. T. 330; 
28 C. L. J. 409; 23 ©. W. N. 50; 5 P. L. W. 276; 20 
Bom. L. R. 1022; (1919) M. W. N. 91; 9 L. W. 518; 45 
I. A. 73 (P. CO), Mohori Bibee v. Dharmodas Ghose, 30 
O. 532; 5 Bom. L. R. 421; 7 O. W. N. 441; 30 Lê; 
114; 8 Sar. P. O, J. 374 (P. C.), Dattaram v. Vinayak, 28 
B. 181; 5 Bom. L. R° 916 and Limbaji Ravji Hajare v. 
Rahi Ravji Hajare, 88 Ind. Cas. 643; 49 B. 576; 27 
Bom. L. R. 621; A. I. R. 1925 Bom. 499, followed. f 

First appeal from the decree of the Senior 
Subordinate Judge, Jhang, dated the 4th 
February 1921. ` 

Lala Fakir Chand and Mr. J. L. Kapur, 
for the Appellant. 

Sheikh Niaz Muhammad and Mr. Muham- 
mad Monier, for the Respondents. . | 

JUDGMENT.—The property in suit 
consisting only of certain portions of a 
house devolved on the plaintiffs on the 


death of their father Allah Ditta in April 
D . 
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1805 when they were minors of tender ages. 
In February 1906 their mother raised 
Rs. 3,000 by mortgaging this property’on 
their behalf to the defendant who is the 
owner of the resteof the house. The deed 
of mortgage executed by her was duly re- 
gistered and as stated therein the term of 
mortgage was 60 years. The plaintiffs now 
sue to recover possession of the property 
stating that as their mother had yo author- 
ity to alienate it the mortgage was void and 
inoperative as against them. The defend- 
ant-mortgagee pleaded that the mortgage 
having been made for the benefit of the, 
minors was binding on them, that the suit 
was barred by time, and that in addition 
to the mortgage-money be was, according 
to the express terms of the mortgage, 
entitled to recover Rs, 1,100 on account of 
the costs of the improvements to the house 
made by him. The Court below came to 
the conclusion that the suit was within 
time and the mortgage was void, but that the 
plaintiffs were bound to pay the amount by 
which they were benefited. It further found 
that out of the mortgage-money Rs. 2,500 
was paid to the creditors of plaintiffs’ father 
who had shortly before his’ death executed 
a bond hypothecating certain house proper- . 
ty for this amount and agreeing to pay 
interest thereon, that as the father died 
poor and left no money, the mother requir- 
ed Rs. 500 to bring up the plaintiffs, and 
that Rs. 400 was payable to the defendant 
on account of improvements to the house, 
A decree for possession of the house on cone 
dition of payment of Rs. 3,400 was accord- 
ingly passed and the parties were left to 
bear their own costs. m 
The defendant appeals to urge (1) thate. 
the suit should have been dismissed because 
the mother was competent?’ by custom to 
make. the alienation, and also because it 
was barred by time as one of the plaintiffs 
was over 21 years of age at the time of the 
institution of the suit, and (2) that in any 
case he is entitled to the full amount of the 
costs of the improvements. The plaintiffs 
have filed cross-objections against the order 
for payment of Rs, 3,400. 4 
Ogunsel for th®* plaintifs-respondents 
raised a preliminary objection that the 
appeal is not properly stamped, The value 
sf the suig was Rs. 5,200 butthe appeal is 
valued at Rs. 1,800 only. Courtsel for the 
appellant states that the Trial Court having 
allowed him Rs. 3,400 he valyed the appeal 
at Rs. 1,800. But the relief soughtein appeal 
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eing dismissal of the suit and not merely 
enkancement of the amount allowed, Court- 
ee was obviously payable on the value of 
the suit. The appellant's Counsel was, there- 
fore, put on his option either to make good 
the deficiency in Court-fee or to confine his 
appeal to the matter for which he had paid 
the Court-fee. Hechose the-latter course 
and, therefore, the only question for determi- 
nation as*yegards the appeal is whether the 
defendant is entitled to recover from the 
plaintifis Rs. 700 more onaccount of the 
well that he has constructed in the house. 

“This point and the cross-objections can |) 

dealt with together. ` : 
Now, it is settled law, asis laid Gown by 
their Lordships of the Privy Council in 
Imambandi v. Mutsaddi (1), that a Muham- 
madan mother has no power to alienate the 
property of her minor son, This being so 
the mortgage in the present case was void 
ab initio and the mortgagee’s position was 
no better than that of a trespasser. The 
plaintiffs are, therefore, entitled to recover 
possession of the property, and the question 
is whether, in accordance with the provisions 
of s, 41 of the Specific Relief Act, the relief 


to which they are entitled should be granted . 


subject to the condition of their making 
‘compensation to the defendant. In Mohori 
Bibee v. Dharmtodas Ghose (2) their Lord- 
ships of the Privy O8uncil made the follow- 
ing observations with regard to this sec- 
tion :—“ Another enactment relied upon as 
“5, reason why the mortgage-money should 
be returned is section 41 of the Specific 
Relief Act (4 of 1877), which isas follows :— 
‘Section 41. On adjudging the cancellation 
pfan instrument, the Court may require 
“the party to whom such reliefis granted tə 
make any compensation to the other which 


justice may require.’ Section 38 provides ` 


in similar terms for a case of rescission of a 
contract, These sections no doubt do give 
a discretion to the “Court, but the Court 
of first instance and subsequently the Ap- 
pellate Court, in the exercise of such dis- 
cretion, cam® tothe conclusion that under 
the circumstances of this case justice did 
not require them to order the return By the 
respondent of money advanced to him With 
full knowledge of his infancy, and their 


(1) 47 Ind. Cas. 513; 45 C. 878; 35 M. L. 3. 422: 16 AS 
L. J. 800 24 ML. T. 330; 28 C. L. J. 409; 23 O. W. N. 
50; 5 P. 1. W. 278; 20 Bom. L. R. 1022; (1919) M. W. 
- N. 91; 9 L. W. 518; 451. A. 731 (P. 0). 

(2) 30 ©. 539; 5 Bom. L. R. 421; 7 O. W. N. 441; 30 


I. A. 114; 8 Sar, P, O, J. 374 (P. O.). 
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Lordships see no reason for interfering with 

the discretion so exercised.” In view of 

tke above it was held in Dattaram v. 
* Vinayak (3) and recently in Limbaji Ravji 
, Hajate v. Rahi Ravji Hajare (4) that “in 
setting aside a sale made on behalf of a 
minor by an unauthorised person, the Court 
may under s. 41 of the Specific Relief Act 
make it a condition that the minor should 
refund the amount by which his estateand 
himself were benefited.” 

We find that in the present case the 
minors and their estate were benefited to 
the e&tent of Rs. 3,400 and we, therefore, 
consider that justice requires that they 
should pay this amount to the mortgagee 
before taking possession of the mort- 
gaged property. We agree with the Court 
below thatthe construction of the” well in 
the house was not necessary and does not 
constitute animprovement, and we are of 
opinion that the cost of the well was rightly 
disallowed. The result is that we dismiss 
the appeal as well as the cross-objections 
and leave the parties to bear their own 
costs. 

R. L. Appeal dismissed. 

(3) 28 B. 181; 5 Bom. L. L. 916. 

(4) 88 Ind. Cas. 643; 49 B. 576; 27 Bom, L. R. 621; 
A. I. R. 1925 Bom. 499. : 


CALCUTTA HIGH COURT. 
ApPEAL FROM APPELLATE Drorue No. 1407 
or 1922. 

November 18, 1925. 
Present:—Justice Sir Ewart Greaves, Kr., 
and Mr. Justice Panton. ` 
His Hicaness Maharaja BIRENDRA 
KISHORE MANIKYA BAHADUR— 

PLAINTIFF—APPELLANT 
6 versus 
JAHIRUDDIN AND oTHErs;—DEFENDANTS— 
RESPONDENTS. 

Bengal Tenancy Act (VIII of 1889), s. 50-—Presump- 
tion of fixity of tenure—Kabuliyat for term, effect 
of—Record of rights, if rebutted. - 

The existence ofa temporary kebuilyat for a term 
of years sufficiently rebuts the presumption raised 
by an entry in the Record of Rights as to the perma- . 
nence of the tenure. 

Ramrutno Sircar v. Chunder Mookhee Debea, 2 W, . 
R. Act X Rul. 74, relied on. 

Appeal against a decree of the Special 
Judge, Noakhali, dated the 24th March 
1922, affirming that of tle Assistant Settle- 
meht Officer of that District, dated the 14th 
February 1920. : si 
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Babus Gobinda Chandra'De Roy and 
Birendra Kumar Dass, for Babu Sentimoy 
Mazumdar, for the Appellant. 


JUDGMENT. z 

Greaves, J.—In this appeal the plaint- < 
iff is the appellant. The suit was brought 
for settlement of fair and equftable rent 
under s. 105 of the Bengal-Tenancy Act. The 
defendants resisted the enhancement on the 
plea that their holding was a mokarrari 
holding and that they are entitled to the 
presumption raised by s. 50 of the Bengal 
Tenancy Act. The appellant contendg that 
the defendants are not entitled to any such 
presumption having regard to the existence 
of a kabuliyat in respect of the land in 
suit datéd in the year 1878. .This docu- 
ment creates in favour of the defendants’ 
predecessors-in-interest a lease for a term 
of 6 years in respect of jote and basat 
therein described. Both the Courts below 
have held that this document was merely 
confirmatory of an existing tenancy and, 
therefore, the presumption under s. 50 is not 
thereby displaced. We think, however, 
that this is not correct. © As has heen point- 
ed out inthe case of Ramrutno Sircar v. 
v. Chunder Mookhee Debea (1) where you 
have atemporary kabuliyat fora term of 
years the presumption of a fixed tenure 
from the time of the Permanent Settlement 
goes. The dowl-kabuliyat before us creates 
in favour of the defendants’ predecessors 
a term of 6 years. We think, therefore, 
that this is inconsistent With the existence 
of a tenancy at a fixéd rate from the 
time of the Permanent Settlement. It is 
true that the entry in the Record of Rights 
isin favour of the defendants for in that 
document the tenancy is said to be mekar- 
rari, But this presumption, we think, 
has been rebutted by the kabuliyat to 
which we have referred. We, think, therg- 
fore, that the Courts below were wrong in 
holding that the kabuliyat of 1878 was 
merely a confirmatory document and being 
as itis foraterm we think that it rebuts ` 
the presumption of the existence of a ten- 
ancy ata fixed rate from the time of the 
Permanent Settlement. 
“ In the result, we set aside the decree of 
the Special Judge of the 24th March 1922 
and send back the case to the Assistant 
Settlement Officer in order that a fair 
and equitable rent, may be fixed for the 
holdings in suit. 


' (1) 2K, R. Act X Rul. 74. 
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As the respondents did not appear, we 
make no order as to costs in this appeal. e 
Panton, J.—lagree.. 
° Appeal allowéd, è 
Case remanded, 


R. L. 


LAHORE HIGH COURT, 
LETTERS PATENT APPEAL No. 17 or 1925. 
November 23, 1925 
Present :—Sir Shadi Lal, Kr., Chief Justice ¢ 
and Mr. Justice LeRossignol. 
ROSHA N—DerenpANT—APPELLANT 

3 VETSUS 
NIGAHIA—PLAINTIFF AND OTAERS— 
DEFeNDANTS—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Mortgage—Suit for redemption—-Mortgagee 
not resisting suit on ground of purchase, of equity of 
redemption—Subsequent suit, whether barred—Defend- 
ant in possession, duty of, to resist suit. 

Where in a redemption suit the mortgagee does not 
resist the suit on the ground that he is a purchaser 
of the equity of redemption of part of the property 
but simply claims mortgage-money, a subsequent suit 
by him for possession on the guound of purchase is 
barred by the rule of res judicata. 

A defendant being in- possession is bound to resist 
a claim on all grounds that itis possible for him on 
his knowledge at the time to bring forward. 

Srimut Rajah Moottoo Vijaya Raganadha Bodha 
Gooroo Sawmy Periya Odaya@ Taver v. Katama Nat- 
chiar, 11 M. I. A. 50; 10 W. R. P. C. 1; 2 Sar. P. Q. J, 
212; 20 E. R. 20, followed. 

Letters Patent Appeal agaihst the judg’. 
ment of Mr, Justice Harrison, dated the 
19th December 1924. ; 

Mr. Muhammad Tufail, for the Appel- 
lant. : 

Mr. Dev Raj Sawhney, for the Respond-** 
ents. 


JUDGMENT.—Nigahia, Roshan and 
Jani were co-sharers .in a piece of land but 
Janis share was already mortgaged to 
Nigahia when Jani cofitracted to sell his 
equity of redemptionsto both Roshan and 
Nigahia for Rs. e700. The transaction, 
however, fell through and stibsequently 
Jani sold the equity of redemption of his 
share fo Roshan alope. Roghan then sued 
Nigahia and Jani for redemption and ob- 
tained a decree on payment of Rs. 300. In 
that suit Nigahia did not plead that one- 
half of Jani’s share had been sold to him, 
but contended merely on the footing of the 
mortgage that over Rs. 500 were due to him, 
Then Nigahia brought the suit ouof which 
the present appeal arisesfor possession of 
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one-half of Jani's share on the ground that 
it had been sold to him. 

« The District Court and the Trial Court 
dismissed the suit, holdtng that the matter 
was res judicata, but the learned Judge of 
the Single Bench has held that the matter 
is not res judicata, inasmuch as “Nigahia 
could not have pleaded in the redemption 
‘suit that he hoped in time to assert his rights 
and become owner by purchase of one-half 
of Jani’s share.” From that judgment the 
present Letters Patent appeal has been pre- 
ferred,and we consider that it must succeed. 

The present suit is not a suit for specific 
performance uf the alleged contract of sale. 
The facts now alleged by Nigahiaeare the 
same factsas existed at the time of the 
redemption suit, and what he now pleads is 
a completed sale. At the time of the redemp- 
tion suit he was in possession ofthe land, 
and had he alleged and proved in that 
suit what he must prove in this suit in order 
to succeed, Roshan’s suit for possession of 
one half of Jani’s share would have failed. 
The rule laid down in Srimut Rajah Moottoo 
Vijaya Raganadha Bodha -Gooroo Sawmy 
Periya Odaya Taver v. Katama Natchiar (1) 
is that a defendant being in possession is 
bound to resist a claim on all grounds that 
it is possible for him on his knowledge at 
the time to brigg forward. Now atthe time 
of Roshan's suit Nigahia on his present 
pleas was in possession and the owner of 
one-Lalf of Jani’s share. He did not plead 
fhat in respett of that half share his mort- 
gage charge had merged inasale. On the 
contrary, he accepted the contest on the 
footing of the mortgage and claimed merely 
that before ouster he was entitled to Rs. 516, 


ewhich included a sum representing the 


improvements which he alleged he had 
effected in the land. 

For the foregoing reasons we accept the 
appeal and dismiss the suit with costs 
throughout. 6 


R. L. Appeal accepted. 


` ,KESHO PRASAD SINGH V., SHAMNANDAN RAI. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1013 
: . oF 1922. 

4 November 3, 1925. ° . 
Presegt :—Mr. Justice Das and Mr. Justice 
Adami. ` 
KESHO PRASAD SINGH-—DEFENDANT— 
‘ APPELLANT 
` VETSUS 
SHAMNANDAN RAT AND oTHERS— 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 4 —Decree against dead man—Rent-decree against 
some dead defendants, whether wholly null—Decree as 
agains? surviving defendants, nature of —Exeeution 
sale, what passes at—Trial Court, duty of, to try all 
issues. 

A decree against a dead person is a nullity. .But 
the question whether the” whole decree is a nullity 
depends on the question whether the failure on the 
part of the plaintiff to bring the represeptatives-in- 
interest of the deceased on the record affects his right 
to proceed with the suit. [p. 29, col. 1.] 

A decree for rent is a nullity only against the dead 
defendants or their representatives as a suit for rent 
against some of the several joint tenants is maintain- 
able. But such a decree cannot be executed as a 
decree for rent but as a simple money-decree only. 
Consequently at execution sale of such a decree the 
entire holding does not pass and the interests of the 
defendants dead at the institution of the suit remain 
unaffected. [p. 29, col. 2.] 

A Trial Court should not dispose of a case on & 
law point only but should try all the issues that arise 
in the case. [p. 30, co.l] |, 3. 

Appeal against a decision of the District 
Judge, Shahabad, dated the 26th June 1922, 
confirming that of the Additional Subordi- 
nate Judge, Shahabad, dated the 2nd 
September 1921, . f 

Messrs. L. N. Singh and N. N. Sinha, 
for the Appellant. g A 

Messrs. P. Dayal and C. S. Banerji, for 
the Respondents, | 


JUDGMENT. 

Das, J.-- At some date not very rele- 
vant to this case, the Maharaja of Dumraon 
who is the appellant in this Court brought 
arent suit against the present plaintiffs, 
the present defendants Nos, 4-10 and seven 


(1) 11 M. L A. 50; 10 W. R,P. C. 1; 2Sar.P. O.J. -other persons who were dead at the date 


212; 20 E. R. 2p. 


of theinstitution of thesuit, The Maharaja 
was made aware of the fact that seven of 
the defendants were already dead and it 
appears that he filed a petition in the. 
Court asking the Court not to pass any 
decree against the dead persons. He re- 
covered judgment as against those tenants 
who are living but in the decree the names 
of the dead persons were included. The 
judgment was pronounced on the 26th 
April 1919. In due course the Maharaja 
es ; 
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took out execution and the holding was pur- 
chased by the present deféndants „Nos. 2 
and 3. Itis alleged by the present’ plaint- 
iffs that defendants Nos. 2and,3 are the 
benamdars of the Maharaja. The present 
plaintiffs applied for setting aside the eale 
under the provisions of O. XXI, r. 90 of 
the Codeand that application was rejected 
onthe sth May 1920. On the 17th July 
1920 defendants Nos. 2 and 3 took delivery 
of possession of the holding. On the 18th 
August 1920 the suit out of which this 
appeal arises was instituted by the plaintiffs- 
respondents for setting aside the decree of 
the 26 April 1919 on the ground offraud. 
Various allegations were made in the plaint 
so as to raise a case of fraud from start to 
finish. | These allegations have not been 
examined either by the primary Court or 
by the lower Appellate Court. The Courts 
below have decreed the suit on the ground 
that the decree of the 26th April 1919 
obtained by the Maharaja was a nullity 
inasmuch as it was obtained against dead 
persons. It should be mentioned that the 
holding purchased by defendants Nos. 2 and 
3 comprises an area of 14.55 acres and that 
the plaintiffs in this suitclaim to recover 
6.36 acres as their share in the holding, 
It is not open to doubt that a decree 
against a dead person is a nullity. .This 
was laid down in Jungli Lal v. Laddu Ram 
Marwari (1) but the question whether the 
whole decree is a nullity must depend 
on the question whether the failure on the 
part of the landlord to bring the represen- 
tatives-in-interest of the deceased tenants 
on the record affected hisright to proceed 
with the suit. This again must depend on 
the question whether the tenants who are 
properly sued could take the plea that the 
suit could not proceed until the representa- 
tives-in-interest of the deceased tenants 
were brought on the record. Now on this 
question it seems to me that only one 
answer is possible. Under s. 43 of the 
Indian Contract Act the liability of the 
joint promisor is joint and several 
and that section excludes the right 
of thee. joint contractor to be sued 
along with his co-contractors. It was, in 
.my opinion, open to the landlord to bring 
a suit for rent against all or any of the 
tenants, though it may be conceded thata 
decree against some of the tenants cannot 
be executed asa rent decree and can only 


(1) 50, Ind. Cas, 529 4 P. L. J. 240; (1919) Pat. 
05, < 
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be executed as a money-decree. This view 
has been affirmed in cases far too numerous 
to mention. In Arinada Kumar Naskgr v. 
Hari Das Halder (2) a decree was obtaih- 
ed in a suit foretnt against some onlygof 
the tenants. Tt was held that the sale 
did not pass the entire jama but that only 
the right, title and interest of the judgment- 
debtors passetl. In Jogendra Nath Roy v. 
Nagendra Narain Nandi (3) it was held 
that a suit for rent against somé of several 
joint tenants is maintainable, 4s joint ten- 
ants are jointly and severally liable. In 
Chandra Nath Tewari v. Protap Udai Nath 
Sahe Deo (4) it was held that a decreee 
obtained against someof the tenants can- 
not beeexecuted as a decree for rent but 
that it is opento the landlord to treat the 
decree as a decree for money and to exe- 
cute it as such. In Joy Gobind Laha v. 
Manmatha Nath Banerji (5) the question 
arose whether the whole appeal had abated 
because one of the tenants had died and no 
legal representative of the deceased had 
been brought on the record. It was held 
that the liability of the tenants being 
joint and several the death of one of the 
tenants without his legal representatives 
being substituted in his place did not have 
the effect of exonerating the other defen- 
dants from the liability. This case was 
followed in Abdul Azizv. Basdeo Singh (6). 
I find that a similar view has been taken 
in this Court in Nathuni Narayan Singh 
v. Arjun Gir (7). ‘ 
Now this being the position, itis quite 
clear that the entire decree obtained by tHe 
Maharaja on the 26th April 1919 cannot be 
regarded asa nullity. It is quite true that 
the holding did not pass at the execution 
sale which followed the decree of the 26tH° 
April 1919 and it is also true that the 
interests of those tenants who Were dead 
before the institution of the suit did not 
pass at the sale. But the present plaintiffs 
were parties to the suit and their interests 
undoubtedly passed, at the sale. In my: 
opinion the Courtg below were wrong in 
decreeing theclaim ofthe plaintiffs on the 
ground that the decree of the 26th April 
4919 was a nullity, , ate É 


st C. W. N. 608; 27 O. 545; 14 Ind. Dec. (x. s.) 


(3) 11 C. W. N. 1026, 
© (4) 23 Ind. Cas. 105; 18 C. W. N, 170. 
(5) 300. 580. : 
(6) 17 Ind. Oas. 89; 34 A- 604; 10 A. L. J. 183. 
(7) 87 Ind. Oas, 47; 6 P. L., T. 526; A. I R. 1925 Pat, . 
434; 4 Pat. 187, “ i i 
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But ths questions which were raised by 
the plaintiffs have not been investigated by 
the Courts below and I ghould like to point 
out that the course adopted by the learned 
Additional Subordinate Jpdge was wrong. 
It may be that he was cotfident that his 
decision on the point of law was a correct 
decision, but it is at least conceivable that 
a Superior Court may differ from him as 
to his decision on the point of+ law and, in 
my opinion, the learned Additional Sub- 
ordinate Jidge should have tried all the 
issues that arose in the case. This would 
have had the effect of not only shortening 
the litigation but of saving of costs to the 
parties. 

I would allow the appeal, set aside the 
judgment and the decrees passed “by the 

e Courts below and remand the case to the 
lower Appellate Court with instructions 
that it should remand the case to the 
_Court of first instance for decision of the 
questions of facts raised in the case. The 
appellant is entitled to the costs both of 
this Court andin the Courts below. The 
costs incurred in the first Oourt will abide 
the result and will be disposed of by the 
learned Subordinate Judge. 

We are informed that one of the plaintiffs 
is the representative-in-interest of one of 
the dead persons. If that be so, his interest 
has not passed by the execution sale. The 
learned Subordifiate Judge in dealing with 
the case will bear this in mind. 

Adami, J.—I agree. 

eR. L. . 


Appeal allowed. 


CALCUTTA HIGH COURT. 
APpHAL From APPELLATE Drogen No. 2206 
: ` or 1923. 
August 18, 1925. 
Present:—Mr. Justice Ouming and 
; Mr, Justice Gregory. 

Tue OFFICIAL TRUSTEE or BENGAL 
` AND as sogg TRUSTEE ro THS ESTATE 
oF THE LATE MANIK LAL SEAL— 

. PLAINTIFF—~APPELLANT 
i ee versus S 
ADHAR BERA AND otHers—DEFENDANTS 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXII, rr.o 
2, 4--Rent-decree—Death of one of tenants respondents 
—Non-sulstitution—Abatement. 

If inan appeal froma rent-desree by the landlord 
pgainst the heirs of a decaased tenant, ons of the 


OFFIOIAL TRUSTEE V. ADHAR BHRA. 


(94 I. O. 1996} 


respondents dies and his legal representative is not 
brought on the regord, the appeal abates only partially 
and can be proceeded with against the surviving re- 
spondents. [p 31, col. 1.] 


Appeal against a decree of the District 
Judge, Mfdnapore, dated the 25th June 
1923, affirming that of the Munsif, Ghatal, 
dated the 10th April 1922. - 

Mr. Gunada Charan Sen and Babu San- 
tosh Kumar Bose, for the Appellant. 

Mr. Amarendra Nath Boseand Babu Arun 
Chandra Bose, for the Respondents. 


JUDGMENT. 

Cuming, J.—The facts of the case out 
of which this appeal has arisen are these. 
This suit was tried along with two other 
suits. The suit is one forrent brought by 
the landlord against six persons. These per- 
sons are the heirs of one Broja Mohah Bera, 
who is now dead and with whom the origin- 
al settlement was made. The casé of the ` 
plaintiff was that the rent of the plaint land 
was Rs. 103-8-2. ; 

The'case of the defendants was that the 
rent was Rs. 54-8-6 and that they were 
entitled to a remission of some Rs. 6-6-8. 
for Mamulchar for some of the plaint lands 
and that the rent of remaining plaint lands 
was Rs. 38-8-5. They further claimed that 
they were entitled to an abatement of rent 
as the area was less than had been stated 
in thé plaint. 

The first Court allowed the claim of the 
defendants with regard to an abatement 
for decrease in area; it did not allow the 
claim of Mamulchar, and gave the landlord 
a modified decree. “Both parties appealed 
to the District Court; the plaintiff on the 
ground that the defendants were not entitl- 
ed to any reduction of rent for decrease in 
area, and the defendants on the ground 
that they were entitled to Mamulchar. 

During the pendency of that appeal the 
respondent No.6 died and his heirs were 
not substituted in his place. The appeal 
so far as he and his heirs were concerned, 
therefore, abated. The District Judge then 
held that the appeal was in the circum- 
stances incompetent against the other re- 
spondents in the absence of respondent 
No. 6 on’ the ground that the respondents 
being all heirs of Broja Mohan who was 
the original tenant, the liability was joint 
and not joint and several. He, however, de- 
cided the other points that had been urged 
in the appeal, in case, as he said, it might 
be held that he was wrong on the first 
point, “He held that the defendants were 


. 
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not entitled to any reduction.in the amount 
of rent for any decrease in the area and 
that the plaintiff was entitled to a decree 
at the rate claimed in the plaint.’ He fur- 
ther held that the defendantsewere not 
entitled to any reduction of rent on account 
of Mamulchar ; he, therefore, dismiséed the, 
appeal and the cross-appeal. The plaintiff 
has appealed tathis Court and kas contend- 
ed that in virtue of the decision of the Full 
Bench in Reference No. 1 of 1925 in Appeal 
from Appellate Decree No, 586 of 1923 
‘Kailash Chandra Mitra v. Brojendra 
Kumar Chakravarty (1)) the learned District 
Judge was in error in holding that the 
appeal must be dismissed as against fhe re- 
maining respondents. 

The respondents have raised a prelimi- 
nary objection that this appeal is also in- 
competent. : 

It would appear that since this appeal 
was filed the respondent No. 3 has died. 
Admittedly his heirs have not been sub- 
stituted in his place, and so far as he is 
concerned the appeal has abated. The 
respondent now argues that as the liability 
is a joint one the appeal must fail for his 
absence. On this point the appellant con- 
.terfds that on the strength of the decision 
of the Full Bench to which I have already 
referred the liability is a several one. The 
respondent puts his point in this way. The 
respondent obtained an abatement of rent; 
that only the whole body of tenants could 


apply for an abatement of rent, and hence ` 


the appeal cannot be decreed against some 
of the tenants and dismissed against the 
others. Ido not think that there is any 
substance in this contention. If one of the 
tenants can be sued for the rent, it is quite 
clear that he could raise alone, the plea 
that he was entitled to reduction of rent 
for decrease in area. No doubt if the ap- 
peal is dismissed as against some of the 
appellants and decreed uguinst the others, 
the position may arise that the tenants will 
pay rent.at different rates. That cannot be 
helped. In view ofthe Full Bench decision 
referred tol think that it is quite clear 
that this appeal can proceed in the absence 
of the respondent who is dead and that the 
appeal is not incompetent. 

With regard to the appeal itself it seems 
to me that it is concluded by the decision 
of the Full Bench. The learned Counsel 
for the respondent frankly admits tHat he 


; WL 90 Ind. Cas, 211; 29 GC, W, N. 1000; 42 C. L. J, 232; 
A, I. R. 1925 Cal, 1056, = 
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is not in a position to .supporb the decree 
on the grounds that have been decided 
against him and to contest the finding of 
the lower Appellate Court on the grounds 
that have been decided against him. The 
result is that thé appeal must be allowdd 
and the suit of the plaintiff decreed with 
costs. Appellant is entitled to his costs in 
all the Courts, 
Gregory, J.—I agree. 
R. L. Appeal allowed, 


e 


ed 


- PATNA HIGH COURT. ° 

APPEAL FROM ORIGINAL ORDER No, 256. 

` or 1924. 
November 30, 1925. 
Present:—Mr. Justice Das and 
Mr. Justice Foster., ; 
ISWARDAS MARWARI AND ANOTEER— 

J UDGMENT-DEBTORS—APPEL,LANTS 

VErSUS 
BISESWAR LAL MARWARI AND OTHERS 

— DerORER-HOLDERS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
90, 92--Limitation Act (IX of 1908), Sch. I, Art. 166 
—Application te set aside sale—Service of notices--- 
er ala under t, 90—Parties—Object 
of r. 92. 
fiA of limitation for an application to set aside a 
sale in execution ofa decree is 30 days under Art. 166 
of the Limitation Act but there is go time limit under 


that Act for serving noticesupon persons affected by 
the order. [p. 32, col. 1 


The sole object of O. XXI, r. 92, O. P. O., is to pro- 
vide that no adverse order should be passed in the 
absence of the persons affected by it. Inasmuch as an 
application under O. XXI, r. 90 is an application in 
the suit itself, all the decree-holders are parties to 
the proceedings under the application. *{p. 32, col. 2.] 

Appeal against an order of the Subordi- 
nate Judge, Manbhum, dated the 16th 
August 1924. | i 

Messrs. S. C. Mazumdar and B. P. Varma, 
for the Appellants. é 

Messrs, A. B. Mukherji and U.N. Banerji, 
for the Respondents, 


JUDGMENT. , 

Das, J.—Biseswar Lal Marwari, Begraj 
Marwari and Kissen Lal Marwari obtained 
a decree for Rs. 333587 as against the 
appellants and in execution of the decree 
put up to sale tl*properéy which is the 
subject-matter of the present application. 
At the auction-sale, the property was 
purchased by the decree-holders as also by 
one Salegram Marwari. The sale took 
place on the 23rd and 24th June 1994. On 
the 23rd July an application , was presented 
s . 4 


«Bombay High Court and in our Court.: 
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on behalf of the appellants under the 
provision of O, XXI, r. 90 of the Code for 
setting aside the sale. “In the cause title of 
that ‘application Biseswar Marwari and 
Splegram Marwari appeared as the opposite 


party. A point was taken before the Court 
below that the application was not main- 


-tainable inasmuch as two of the decree- 


holders were not made parfies to the ap- 
plication. The point found favour with 
the learnéd Subordinate Judge with the 
result that he dismissed the application 
without investigating the merits of the 
case. Hence theappeal to this Court. 
Article 166 of the Limitation Act pro- 
vides a period of 30 days for an application 
to set aside a sale in execution of% decree. 
The Article refers to the application under 
O. XXI, r. 90 of the Code which provides 
for an application to set aside a sale on the 
ground of material irregularity or fraud in 
publishing or conducting it. Rule 92 pro- 
vides that ‘no order shall be made by the 
Court until notice of the application has 
been given to all persons affected thereby. 
The learned Vakil appearing for the appel- 
lants contends that there is no limit of 
time under the Limitation Act for serving 
notices upon the persons affected by the 
order and that the learned Subordinate 
Judge should have acceded to his applica- 
tion for havingenotices served on the decree- 
holders. In my opinion the contention 
is right and ought to be upheld. 
his view has been taken both by the 
In 
Ganesh Bale Naikv. Vithal Vaman Mahalya 
(1) the austion-purchaser was not made a 
party to the proceedings under O. XXI, 
r. 89 of the Code and it was contended 
“that the application was.not maintainable 
in the absence of the auction-purchaser. 
Scott, ©. J., with the concurrence of 
Chandavarkar, J., in dealing with the point 
said as follows: “The first point in this 
appeal is a prelimirfary point taken by the 
auction-purchaser that he was a necessary 
party to the application of the judgment- 
debtor under O. XXI, r. 89, and that the 
application is bad as he was not made a 
patty to it within 3Q days. The con- 


tention is based upon the decision of the. 


Allahabad High Court in Ali Gauhar Khan 
v. Bansidhar (2). The point, however, is 
now provided for by the O. P. ©. of 1908, 


(1) 18 Ind. Cas. 475; 37 B. 387; 15 Bom. L. R. 2 
(2) 15 A.407; A. W. N. (1893) 173; 7 Ind. Dec. a 8) 
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O. XXI, r. 92, "which says that where in the 
case of an application under r. 89, the 
deposit réquired by that rule is made 
within 3Q days from the date of sale, the 
«Court shall make an order setting aside the 
sale, provided that no order shall be made 
“unless notice of the application has been 
given to all persons affected thereby.” A 
similar-view was taken by this Court in 
Bibi Zainab v. Paras Nath (3). The deci- 
sion of this Court’is binding on us, and it 
is a decision with which I entirely agree. 
The learned Advocate appearing on behalf 
of the respondents contends that an applica- 
tion under O. XXI, r. 90, cannot be enter- © 
tained by the Court unless all the persons: 
affected by the application are named in 
the cause title. With great respect, I 
think that r. 92 meets the objection com- 
pletely. There is no particular meaning 
in the contention that it is necessary to 
have the parties affected by the application 
as parties to the application. The whole 
object of the rule is to provide that no 
adverse order should be passed in the 
absence of the persons affected by the order 
and r. 92 protects allthe persons who may be 
affected by an adverse order by providing 
that “no order shall be made unless notice 
of the application has been given to all 
persons affected thereby.” In one sense all 
the decree-holders are already parties to 
the proceeding, for an application under 
O. XXI, r. %0 is an application in the suit 
itself and, therefore, it seems to me that 
they are all parties to the proceeding. The 
auction-purchaser,’is the only person who 
is not a party to the suit, but so far as the 
auction-purchaser in the present case is 
concerned, he was cited as an opposite 
party in the proceedings under O. XXI, 
T: 90. In my opinion the learned Subordi- 
nate Judge should have acceded to the 
application of the decree-holders and issued 
motices upon those decree-holders who were 
not named in the cause title as the opposite 
party. l 

I would accordingly allow the appeal, 
set aside the order passed by the Court 
below and remand the case to that Court 
for disposal according to law. Costs are 
reserved and will be dealt with by the 
learned Subordinate Judge. 

Let the record be sent down at once. 

Fester, J.—I agree. 4 

R. L, Appeal allowed. 


(3) 75 Ind. Cas. 430; 4 PL. T. 491; 1 Pat, L ° 
861; 2 Pat. 800; A, I. R, 1924 Pat, 37, 
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CALCUTTA HIGH GOURT. 
APPEAL FROM APPELLATE DECRER No. 988 
oF 1923. 

* November 20, 1925. > . 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Mukerji. 
RAJANI KANTA DAS GUPTA 
AND OTBERS—DPLaINTIFFS—APPELLANTS 
versus 
ABANI KANTA DAS GUPTA-- 
Paincipan DEFENDANT AND SURESH 
CHANDRA DAS GUPTA AND OTAERS— 
Pro forma DarEnDANTS—RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 48— 
Benami transaction—Onus of proof—Fraud-- Delay 
—Intention to delay—Ostensible owner, when entitled 
to retain property. 

The onus of proving that the ostensible owner is 
not the real*owner is on the Plaintiff. [p. 34, col. 2.] 

Ifa simple benami is alleged in the plaint without 
any suggestion indicating that a fraud or an illegal 
act was contemplated, the defendant would have to 
averand prove that the fraud or the unlawful act 
that was intended was carried out. [ibid.] 

It is not fraudulent to shield some particular pro- 

erty from being proceeded against by creditors so 
- long as there are other properties from which the 

just dues of the creditors may be realized. [p. 35, col. 1.] 

An intention to delay creditors is not necessarily 
fraudulent or unlawful. [ibid.] 

Mere delay caused to creditors in the realization of 
their dues is not of any consequence so long as there 
has been no deprivation of the creditors in respect of 
their just dues. [ibid.] 

Fraud in respect of creditors involves an element 
of loss or injury of a substantial character and not 
merely inconvenience caused by delay in the realiza- 
tion of what is due. [ibid.] 

_ Where nothing has been done to carry the fraud or 
illegal purpose into effect the disposer is entitled to 
have the property reconveyed. [p,35, col. 2; p. 36, col. 1.] 

To enable a fraudulent confederate to retain pro- 
perty transferred to him in orde?.to effect a fraud the 
contemplated fraud must be effected. , |p. 36, col. 1.] 

Overt acts done or steps taken for the purpose of 
effecting the fraud or the accomplishment of the illegal 
purpose, if comparatively insignificant or harmless, 
do not disentitle the disposer to relief but a partial 
yet substantial execution of an illegal purpose dis- 
entitles the disposer to the assistance of the Court. 
[ibid. | 


If the disposer has been frustrated in his attempt to, 


carry out his fraudulent or illegal purpose he is 
entitled to the relief. {ibid.] 

Jadu Nath Poddar v. Rup Lal Poddar, 33 C. 967; 10 
0. W. N. 650; 40. L. J. 22, Petherpermal Chetty v. 
Muniandy Servai, 35 O. 551; 12 0. W. N. 562; 5 A. L. 
J. 290; 7 C. L. J. 528; 14 Bur. L. R. 108; 10 Bom..L. 
R. 590; 18 M. L. J. 277; 4 M. L. T. 12; 4 L. B. R. 266; 
35 I. A. 93 (P. O ), followed. pen 

Appeal against a decree of the District 
Judge, Noakhali, dated the 27th Novem- 
ber 1922, affirming that of the Subordinate 
Judge of. that District, dated the -dth 
October 1920. . : 

` Dr. Sarat Chandra Basak (with him Babus 
Ramesh Chandra Sen and Jitendra Kumar 


Sén Gupta), for the Appellants, 
. 8 
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Sir Provash. Chandra Mitter (with him 


Babus Tarakeswar Pal Choudhury and 
Jnan Chandra Roy), for the Respondents. 


JUDGMENT. 

Mukerji, J.—The suit out of whic 
“this appeal arises was instituted by the 
plaintiff on the following allegations: Plaint- 
iff was one of #he partners in a business 
named Friend and Co., which ran into 
debts, and the creditors of the frm were 
about to take proceedings for* realizing 
their dues from out of the plaintift’s pro- 
perties. The plaintiff thereupon in 1892 


executed a benami kobala in favour ofthe , 


father of the defendant Abani in respect 
of someeof his properties. Some years 
later, the Comilla Loan Office, one of the 
creditors of the partnership business, in exe- 
cution ofa decree obtained by them brought 
to salein 1895 some of the properties covered 
by the kobala. The plaintiffthereupon satis- 
fied their dues and got the properties soid 
reconveyed to himself in 1900 in the name 
of one Tara Kanta. The plaintiff instituted 
this suit against Abani and the heirs of 
Tara Kanta for declaration of his title to 
the properties, maliki title and title by 
adverse possession. 

The defence of the defendants shortly 
stated was that the kobala of 1892 was not 
a .benami document but rgpresented a 
genuine and bona fide transaction and that 
Tara Kanta in his purchase of 1900 was 
benamdar for Abani’s father and not for the 
plaintiff. Hd 

These pleadings: raised several clear 
issues notably the issues framed as Nos. 7, 
11 and 13. These issues raised the follow- 
ing questions:—Whether Abani’s .father 


was benamdar for the plaintiff; whether - 


Tara Kanta was benamdar for the plaintiff 
or for Abani’s father; and if Abani’s father 
was benamdar for the plaintiff, is the 
plaintiff entitled to recover. It should be 
observed that Tara Kanta’s heirs did not 
set up any title in themselves but sup- 
ported the defence of Abani, A case of 
title by adverse poss€ssion was algo set up 
in the plaint but in view of the allegation 
that tha plaintiff used to receive the pro- 
fits of the properties throt%h Abani’s 
father, such a case cannot be gaid to be 
well-founded; though if that allegation is 
fofnd to have been established it would 
lend support to the plaintiffs case’ as tg the 
benami nature of the transaction, 

The Courts below have dismissed the 
plaintiff's suit. The Subordinate Jfdge in 
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an elaborate judgment dealt with the facts, 
circumstances and probabilities of the case 
and arrived at thé following conclusions. 


« ‘He was unable to believe the plaintiff and 


o 


-ditors. 


‘paid decision. 
‘on appeal, formulated two questions which 


his witnesses that the” kobala of 1892 was 
a benami transaction afd he found that the 
plaintiff had failed to make out that he was 
in possession of the properties covered by 
the kobala. As regards thekobala of 1900 
he was unable to come to a finding in 
plaintif’s favour and held that the plaint- 
iff acqtfired no title under it. These find- 
ings were sufficient to dispose of the plaint- 
iff's suit; but the learned-Subordinate 
Judge also recorded his findings on Issue 
No. 13, which related to the question of the 
maintainability of the suit. His findings 
on thisissue were in these words: ` 
“There is no sufficient evidence to prove 
that plaintiff amicably paid up all his cre- 
Evidently the object of the kobala 
of 1892 was to defraud the creditors, and 
the plaintiff cannot recover if the’ fraud 
was carried into effect. As there is no 
sufficient evidence to show that his debts 
were paid up by the plaintiff, I cannot find 


that the object to defraud the creditors | 


failed. This isgueis, therefore, found against 
the plaintiff. Imay observe that there is 


“also no reliable evidence that the plaintiff 
‘defrauded any of his creditors.” 


The plaintiff appealed against the afore- 
The learned District Judge, 


he thought called for his decision: viz., (1) 
was the kobala of 1892 a benami document; 


‘and (2) if so, is the plaintiff prevented from 


recovering the property on the ground that 
the transaction was fraudulent and the 
fraud was carried out ? 

As regards the first of the questions set 
out above, the learned Judge to quote his 
own words in his judgment was of opinion 
that there were more points in favour: of 
the plaintiff's case than were noted in the 
judgment under appeal and that the evi- 
dence was fairly evenly balanced between 
the parties. He, however, thought that in 
view of his decision on the second question 
it was not necessary for him to come to a 
decision on jhe first. , i‘ . 

As regards the second question the*learn- 
ed District Judge was of opinion that the 
fraudulent intention pleaded by the plaigt- 
iff was the delaying of his credifors, that it 
is a fraudulent act to transfer one’s property 


to delay the payment of one’s debts, that’ 


the-evidence to prove that the plaintiff's 
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debts had been paid off was inadequate, and 
that assuming that they had been paid 
off, upon the plaintiff's case itself they 
. were not paid off till 1313 or 1314, 2. 6,,. 
about 1907, and that in the absence of any 
explanation from the plaintiff this delay 
must be attributed to the fraudulent act 
of the plaintiff. He was thus of opinion 
that ‘fraud had been carried out and that, 
therefore, the plaintiff was not entitled to 
succeed, In this view of the matter. he 
dismissed the plaintiff's appeal. : 
This mode of dealing with a first appeal 
on facts, apart from the erroneous view of 
thé law which the decision purports to 
embody, is highly unsatisfactory. It pre- 
cludes this Court, when it disagrees with 
the Court below òn the view of the law, 
from dealing with the matter finally and 
necessitates a remand, which Means con- 
siderable harrassment to the litigants. 
Now as to the view of the law taken by 


. the learned District Judge several ques- 


tions arise and it is necessary to deal with . 
them categorically in order that there may 

be nc misapprehension as.to how the case 

should be treated on remand, as that is the 

order which we feel we must make in the 

present case. 

The first question which arises is the 
question of onus of proof, The learned 
District Judge was of opinion that when 
the fraudulent intention is set out in the 
plaint and when as in this case the alleged 
benami transaction took place more than 
25 years before the suit and there has been 
no deed of release the onus lies heavily on 
the plaintiff to prove that fraud was not 
carried into effect. In this proposition 
which the learned Judge laid down for 
the apprisement of the evidence I am not 
sure that he was right. The onus of prov- 
ing that the ostensible owner is notthe 
real owner is undoubtedly on the plaintiff; 
“and the fact that the transaction took place 
so long ago and that there has been no 
deed of release, together with the fact that 
the transferee was in possession casts the 
onus heavily on him for proof of the benami 
nature of the transaction. That, however, 
is a different matter altogether. Ifa simple 
benami is alleged in the plaint without 
any suggestion indicating thata fraud or 
an illegal act was contemplated the defend- 
ant Would have to aver and prove the fraud 
or the unlawful act that was intended and 
carried out, Ifthe plaintiff's own allega- 
tion is, thata fraud was meant to be per 
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petrated and in the present case that state- 
ments in the plaint are capable of that 
interpretation he has got to establish that 
the fraud was not carried into effect. Bat 
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when in his plaint he alleged that fraud’ 


was not carried into effect and the creditors 
were all paid off, and in the defendant's 
written statement it is asserted that the 
` transaction was not benami but real though 
it is also disputed that the creditors have 
all been paid off, that onus is considerably 
lightened. In such a case it is not neces- 
sary that the plaintiff should be expected 


to call the creditors themselves or produce. 


other direct evidence to prove that they 
were paid off. 

As regards fraud fhe learned Judge's 
findings are that the fraudulent intention 
was to delay the creditors that the credi- 
tors, even if it be held that they have 
- realized their dues, were delayed, thatin the 
absence of any evidence to show another 
reason for the delay the Court must assign 
the delay to the fraudulent act of the appel- 
lant and hold that the fraud has been car- 
ried out. Iam of opinion that in the above 
findings there is an error resulting from a 
confusion between the principle embodied 
ia s. 53 of the Transfer of Property Act 
and the principle on which a Court refuses 
to assist a plaintiff to recover property from 
his benamdar. The two principles are 
essentially distinct. As regards the latter 
principle it should be held that it is not 
frau.lulent to shield “some. particular pro- 
perty from being progeeded against by 
creditors so long as thére are other pro- 
perties from which the just dues of the 
creditors may be realized; and mere delay 
caused to creditors for the realization of 
their dues is not of any consequence so 
long as there has been no deprivation of 
the creditors in respect of their just dues. 
An intention to delay creditors is not 
necessarily fraydulent or unlawful. Fraud 
in respect of creditors involves an element 
of loss or injury of asubstantial character, 
and not merely inconvenience caused by 
delay inethe realization of what is due. In 
all such cases it is the fraudulentor unlaw- 
ful purpose of which the accomplishment 
either wholly or in a substantial part that 
has to be proved. The learned Judge's 
findings, in my opinion, are wholly jnade- 
quate for the purpose of refusing relief to 
the plaintiff on this ground. It is note- 
worthy that in the judgment of the Tria] 
Court there are findings indicating that the 
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plaintiff had properties, not covered by the 
kobala of 1892, against which the creditors 
could have, if they had liked, proceeded, 
and this finding doestnot appear to havé 
been assailed before. the learned Distrigt 
Judge. he 

In the earlier decisions in this country a 
considerable djvergence of judicial opinion 
is noticeable on the question as to the 
circumstances’ under which the Court would 
refuse relief to the plaintiff." These deci- 
sions have been very carefully reviewed 
in an elaborate judgment of Mockerjee, J., 
in thecase of Jadu Nath Poddar v. Rup 
Lal Poddar (1). The learned Judge sum- e 
marised_the correct view of the law in 
these words: “Although where the intend- 
ed fraud has been carried into effect, the e» 
Court will not allow the true owner to 
resume the individuality ,which he has once 
cast off, in order to defraud others, yet,’ if 
he hasnot defrauded any one, the Court will 
not punish hisintention by giving his estate 
away to another, whose retention of it is 
an act of gross fraud.” This distinction 
between the effect of fraud merely intended 
and a fraudulent purpose carried into 
effect. appears to have been recognized by 
the Legislature in s. 8f'of theIndian Trusts ` 
Act IT of 1882 which runs in these words:— 
“Where the owner of property transfera it 
to another for an illegal purpose and such 
purpose is not carried into execution, or 
the transferor is not as guilty as the trans- 
feree or the effect of permitting the trang- 
feree, to retain the property might be 
to defeat the provisions of any law the 
transferee must hold the property for the ` 
benefit of the transferor,” This view of tha 
law has been affirmed by the Judicial Coms 
mittee in the case of Petherpermal Chetty” 
v. Muniandy Servai (2). Their Lordships in 
that case quoted with approval the opinion 
expressed by Mr. Mayne in his Hindu Law 
(7th Edition, page 995 para. 446) as to 
the result of the authorities on this sub- 
ject of benami transactions. From this 
decision of the Sudicial Committee the 
propositions deducible are the following:— 
1. Where nothing has been done to carry 
the fraud or illegal purpose into effect and 
the fraud or illegal purpose remains only 
in the intention the disposer is entitled to 


LJ. 5 
M. L, J. 277; 4M, h. P. 12; 40. PB, R 266; 351. A 
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“have the property reconveyed. 2. To enable 


a fraudulent confederate to retain property 
transferred to him in order to effect a` 


fraud the contemplated fraud must be. ° 


‘ilected. 3. Overt acts done or steps taken 
for the purpose .of effecting the fraud or: 
the accomplishment of the illegal purpose 
‘if comparatively insignifieant and harm- 
less, do not disentitle the disposer to 
relief buf a partial yet substantial execu- 
tion of an.illegal purpose or effectuation of 
fraud disentitles the disposer to the assist- 
ance of the Court; and 4. -If the disposer 
has been frustrated in his attempt and 


“ the fraudulent or illegal purpose has been 


absolutely defeated he is entitled te relief. 
“So faras the kobala of 1892 is concerned 
the necessary findings of fact being arriv- 
ed at, the law as enunciated above will 
have to be applied. 
` As regards the kobala of 1900 the learned 
District Judge has not considered the effect 
of itatall. Apparently he was of opinion 
that the plaintiff was not entitled to suc- 
ceed on the basis of this kobala also on the 
principles which governed the kobala of 
1892. If this was his view he was in error, 
The law has “been summarised in Mr. 
Mayne’s Hindu Law, 8th Edition, page 613, 
para. 447 in these words:—‘‘Even before the 
decisions referred toin s. 445 it was held in 
Bengal that there was nothing to prevent 
a man enforcing his rights against a benam- 
dar where he had made a new purchase 
taking the conveyance in the name of a 
‘gtranger, even though he had done so for 
_ the purpose of preventing the property 

from being’seized by creditors.” 

It is clear, therefore, that the effect of the 

.obala of 1900 must be separately con- 

sidered, f 

The decree of the learned District Judge, 
therefore, cannot be supported. It must be 
and. accordingly is set aside and the case 
remitted to his Court so that the appeal may 
be re-heard and disposed of in the light of 
the above observations, 

Costs of this appeal will abide the result. 

Suhrawardy, J,—I agree. 

R. L, Appeal allowed: 


+e * Case remandede 
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PATNA HIGH COURT.. 
Civtt Revision No. 328 oF 1925. 
. Januaryo, 1926. |, 
Present:—Mr. Justice Das and 
wes Mr. Justice Ross. 
MUHAMMAD IBRAHIM AND OTHERS— 
DECREE-HOLDERS—-PETITIONERS 
. : Versus - 
CHHATTOO LAL AND O0THERS—JUDGMENT- 
DEBTORS— OPPOSITE PARTY, 

Civil Procedure Code (Act V of 1908), ss. 89, 41— 
Decree transferred for execution—Failure to execute 
—Circumstances attending failure to execute, certified 
to Court passing decree—Jurisdiction, cessation of, of 
Executing Court. h : 

The Court to which a decree is sent for execution 
ceases to have any jurisdiction to deal with the case 
after it has certified to the Court which passed ihe 
decree the circumstances a thee failure to 
execute it.. [p. 37, col. 2; p. 38, col. 1. 

T. G. E v. J. P. Wise, 1 B. L. R.W. B. 91; 10 
W. R. 46; 1 Ind Dec. (x. s.) 114 (F. B.), and Manorath 
Das v. Ambica Kanta Bose, 1 Ind. Cas. 57; 13 C. W. N. 
533; 9 0. L. J. 443, referred to. 

Application for revision of an order of 
the Munsif, Muzafferpur, dated the 29th 
June 1925. ; ng l 

Messrs. Khurshaid Husnain and Syed Ali, 
for the Petitioners. tise i 
` Messrs. Rai T. N. Sahai and Aditya’ N. 
Lal, for the Opposite Party. | 


JUDGMENT. | 

Das, J.—This application is” directed 
against the order of the learned Munsif of 
Muzafferpur, dated the 29th June 1925. 
The circumstances are these: On the 
18th May 1925' the petitioners obtained 
a decree for Rs.*444-5-9 against Chhattoo 
Lal in the Court of Small ‘Causes in 
Calcutta, On the application of the 
petitioners, the Small Cause Court, Cal- 
cutta, sent the decree for execution to the 
Muzafferpur Court under the provisions of 
s. 39 of the C. P, O. The petitioners applied 
for execution in accordance with law; but | 
ultimately on the 21st May 1924 his execu- 
tion case was disniissed for, default and the 
learned: Munsif in seisin of the matter- certi- 
fied to the Calcutta Small Cause Court the 
cireumstances attending the failure to exe- 
cute the decree.- The order of the learned 
Munsif is not before us but we must pre- 
sume that he acted under s. 41 of the ©. P, 
C. Thereafter certain properties belong- 
ing to the judgment-debtors were sold at 
the instance of Mohan Prosad Sahu. who had 
obtained a decree as against the judgment- 
debtors and there being assets of the: judg- 
ment-debtors in the hands of the Muzaffer- 
pur Court the petitioners applied on tha 
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plus sale-proceeds which #mounted_ to 
Rs. 3,436-15-3. On the 27th April 1925 
Rs. 1,432-15-9 out of the surplussale-proceeds 
in the harids of the Muzafferpur Court was 
attached at the instance of the petitioners, 
the Oourt at the same time directing that 
: the petitioners should obtain another order 
from the Calcutta Small Cause Court trans- 
ferring the decree for execution to that 
Court. The order of the Calcutta Small 
Cause Court transferring the decree for exe- 
cution to the Muzafferpur Court was 
received on the 30th April 1925. Thereafter 
other decree-holders who had obtained 
decrees as against the judgment-debtors 
came in and the surplus sale-proceeds were 
attached at the instance first of Mohan 
Prosad, ‘then of. Bihari Lal and lastly of 
Sham Ngrain Singh. On -the 24th June 
1925 the petitioners applied for liberty to 
withdraw Rs. 1,432-15-9 out of the surplus 
sale-proceeds. They contended that their 
attachment was firstin order of time and 
that they were entitled to withdraw the sum 
attached without reference to the rights 
of.the other attaching creditors.. Similar 
applications were presented on behalf of 
the other attaching creditors and they 
applied for rateable distribution of. the 
assets. The learned Munsif took the view 
that s. 73 of the ©. P. ©., did not apply. to 
the facts of the case and that the distribu- 
tion of the assets could only be made in 
order of respective attachments. That being 
the. position, the petitioners contended that 
their attachment being first in point of time 
they were clearly entitled to withdraw the 
sum of Rs. 1,432-15-9 from the Court. In 
dealing with that application the learned 
Munsif came to the conclusion that the 
attachment at the instance of the petitioners 
was wholly irregular inasmuch as the Muzaf- 
: ferpur Court was noj longer in seisin of the 
execution case and it is the propriety of this 
order which is the subject-matter of the 
application before us. : 

I am of opinion that the view taken by 
the learned Munsif is correct and that this 
application must be dismissed. I entirely 
agree that the Court executing a decree 
sent to it has.the same powers in executing 
such decree as if it had been passed by 
itself; but the point is whether onthe 27th 
April 1925 the date of the order of attach- 
ment: of Rs. 1,432-15-9 the Muzafierpur 
Court had any jurisdiction over the matter. 
It.will be remembered that on the 21st May 


MUHAMMAD IBRABIM 9. OAHATTOO LAL, 
` 20th April 1925 for attachment of the sur- 
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the Muzafferpur Court had not only dis- 
missed the execution case for a default but 
acted under the provision of s. 41 of the 
C. P. Œ. Various cases have been cited. 
before us by Mr..Ktfursaid Husnain but 
those cases decide that the mere striking 


. off of an application for execution does not 


terminate the jurisdiction of the Court to 
which the decrge is sent for execution to exe- 
cute the decree; but at the same time those 
cases recogniza that thejurisdictjon ceases 
assoon as the Court takes action ander s. 41 
of the ©. P. CO, and certifies to the Court 
which passed the decree the circumstances 
attending the failure on the part of the 
transferee Court to execute the decree. In * 
the Full, Bench case of J. G. Bagram .v. 
J. P. Wise (1) the question was whether or 
nota Court to which a decree passed hy 
another Court has been transmitted under 
the provision of s. 286 of Act VIII of 1859 
was competent of its own authority to 
entertain a fresh application for execution 
after the first application had been struck 
off by itself for default. It will be noticed 
that in the Code of 1859 there was no pro- 
vision similar to the one contained in s. 
223 of the Code of 1882 or s. 4l of the pre- 
sent Code. In dealing with this point Mr. 
Justice Mitter said as follows:—" It will he 
further observed that the law does not 
contain any express provision as to how 
and when the execution records are to be 
re-transmitted to the Court by which the 
decree was passed, Ido not mean to say 
that such a thing cannot be dane at all, but 
all that I mean to say is that it can be’ 
done only when an order to that effect hag‘ 
been received from the said Court, or from 
some other Court exercising appellate 
jurisdiction over the matter.” It was, 
clearly recognised by Mr. Justice Mitter in 
the Full Bench case to whichI have re- 
ferred that the jurisdiction to execute a 
decree by a Court to which the decree is 
sent for execution ceases when an order is 
passed by that Court to the effect that it” is 
unable to execute thé decree. Indelivering 
the judgment of the Full Bench, Peacock, 
©. J., said as follows:—“The order for 
striking off the application for execution of 
the decree did not sstrike the copy of the 
decree off the records of the Court to which 
it was sent for execution ; and as long as it 
eemains there, the Court to which it was 
sent may deal with it, and any. application 
(1) 1 B. L. R. F. B. 91; 10 W. R. 46; I hd. Dec, 
(x. 3.) 114 (F. B). : 


_ of that Court,” 
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for execution of itasifit was a judgment 
But in this case the decree 
was no longer in the record of the Muzaffer- 
pus Court onthe 27th April 1925. This 
Was the view which I*think was taken by 
Mbokerjee, J., in Manorath, Das v. Ambica 
Kanta Bose (2). That learned Judge said 
that the Court to which a decree is trans- 
ferred for execution retains its jurisdiction 
to execute the decree until the execution 
had been withdrawn from it or until it had 
fully executed the decree and had certified 
the fact to the Court which sent the decree, 
or had executed it so far as that Court was 
able to do within its jurisdiction and certifi- 
“ed that fact to the Court which sent the 
decree. In my opinion s. 41 of the Code 
makes it quite clear that the Court to which 
a decree is sent for execution has no juris- 
diction to deal with the execution case after 
it takes action under s. 41 of the Code. 

I would dismiss this application with 
costs. Hearing-fee two gold mahurs. 

Ross, J.—I agree, | 
Application dismissed, 


R. L, 
pe 1l Ind. Cas. 57; 13 CO, W. N. 533; 9 O L.J. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos, 99 AND 100 or 1928. 
s ; November 12, 1925. 
*, Present:—Mr, Justice Suhrawardy 
D dnd Mr, Justice Mukerji. 
Srimati SABITRI DASI AND OTHERS — 
APPELLANTS 
` g VETSUS 
* NADIAR OHAND BARIK AND OTHERS 
7 — RESPONDENTS. 

Adverse possession—Co-owner, ouster of—Knowledge 
of adverse possession—-Mode of proof—Second appeal 
—Mixed question of law and fact—Finding of fact, 
consideration of. è o, 

The question of adverse possession is a mixed 
question of law and fact. Inedealing with the ques- 
tion in səcond appeal the findipgs of fact should be 
considered to seg whether the inference drawn by the 
Appellate Court was proper*or not. [p. 33, col. 2.] 

The, ouster ofa co-sharer in orderto render the 
possession adverse geed not ba violent nor need fotice 
of adverse holding bè actually brought home tosthe 
other co-sharers by personal or formal communication 
but it is sufficient if contrary is not proved, that the 
circumstances show that such knowledge may reason- 
ably be presumed, [p. 39, col. 1.] . 


Balaram Guria v. Syama Charan Mondal, 60 Ind.. 


Cas. 298; 24 C. W. N. 1057; 33 0. L. J. 344, Jogendra 
Nath Mukherjee v. Rajendra Nath Bhattacharjee, 68 
= . 


SABITRI DASI V, NADIAR CHAND-BARIK, 
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Ind. Cas. 200; 26 O. W. N. 890; A. I. R. 1922 Oal. 54, 
Jagannath Marwari v, Chandni Bibi, 67 Ind. Cas. 31; 
26 0. W. N. 65; 34.0. L. J. 432, Joynarain Sen Ukil 
v. Suéhitra Debya, 65 Ind. Cas. 8; 26 C. W. N. 206; 33 
C. L. J. 592; A. I. R. 1922 Cal. 8 and Lokenath Singh 
v. Dhwakesltwar Prosad Narayan Singh, 27 Ind. Cas. 
465; 20 0. W. N. 51; 21 O. L. J. 253, referred to. | 
| Appeals against the decrees of the Dis- 
trict Judge, Bankura, dated the llth | 
September 1922, affirming those of the Sub- 
ordinate Judge of that District, dated the 
30th March 1922. —- : 

Mr. Bankim Chandra Mukerji, and Babu 
ae Chandra Ganguly, for the Appel-. 

ants. ` 

Babu Kali Kinkar Chakravarti, for the- 

Respofidents, a 


JUDGMENT. | 

Mukerji, J.—The substantial question . 
in these two appeals Is whether tHe find- 
ings of the Courts below to the effect that 
the possession of defendants Nos. lto 5 
should be treated as adverse to the plaint-- 
iffs and the, defendants Nos. 6 to 10-and 
that the title of defendants Nos.6 to 10 
has become extinguished by the adverse 
possession of defendants Nos.1to 5 are 
correct. The question of adverse possession 
is a mixed question of law and fact. In 
dealing with this question we have got to 
take into consideration the findings of fact 
arrived at by the lower Appellate Court and 
then to see whether the inferencé which 
that Court has drawn from these facts was 
proper or not. Now whatare the facts that 
have been found by the lower Appellate . 
Court in this case? It hasbeen found in 
the first place that in, 1279 the Roys granted 
a settlement of the whole of the mokarrari 
interest to the defendant No. 1. By this 
settlement the title of the predecessors of 
defendants Nos. 6 to 10 was altogether 
ignored It has next been found that defend- 
ants Nos.1 to 5 who claim under that 


settlement have been paying the whole of . - 


the mokarrari rent to the superior landlord 
since 1279. Nextly it has been found that 
defendants Nos. 1 to 5 have on several 
occasions mortgaged the wholeof the mouzah 
and have treated it as their sole property 
ignoring therights of the predecessors of 
defendants Nos. 6 to 10. From these facts 
the Court of Appeal below has come to the 
conclusion that the possession which was 
exercised by defendants Nos, 1 to 5 has be- 
e come adverse to the plaintiff and defendants 
Nos. 6 to 10. The learned Advocate '‘appear- 
ing on behalf of the appellants argues that . 
these facts even if correctly found would not 


[94 I. 0, 1926] 


go.t9 show that the possession exercised by 
| the defendants Nos. 1 to 5 was fn assertion 
of a hostile title and. to the knowledge of 
the defendants Nos, 6 to 10 and the plaint- 
‘ffs. It is true that kaowledge has got td 
be found; but it is not necessary that there 
should be direct evidence of such knowledge. 
If the circumstances are such that from 
them inferences as to knowledge on the 
part of the persons against whom a hostile 
title is set up are sufficient’ to lend to the 
inference that they had such knowledge, 
it is enough. The learned District Judge 
towards the close of his judgment observes 
that heagrees with the Court of first in- 
stance that the circumstances are such as.to 
justify the conclusion that there was a com- 
plete ouster of the other co-sharers by the 
defendants Nos..1 to 5. This finding, in 
my opinion, involves the requisite finding 
as to knowledge. A number of decisions 
of this Court have been cited before us in 
th: course of the argument viz, the deci- 
sions in the cases of Balaram Guria v. 
Syama Charan Mandal (1), Jogendra Nath 
Mukherjee v. Rajendra Nath Bhattacharji (2) 
Jagannath Marwari v. Chandni Bibi (3) and 
Joynarain Sen Ukil v. Suchitra Debya (4). 
The principles laid down in all these cases, 
so faras this matter isconcerned are well- 
settled. Butitis always a question as to 
the sufficiency of facts from which legiti- 
mate inference as to adverse possession may 
be drawn. As has been laid down in the 
case of Lokenath Singh v. Dhwakeshwar 
Prosad Narayan Singh, (5) the ouster of 
the co-tenants in order tp render the posses- 
sion adverse need not be violent or intimi- 
dating expulsion or repulsion nor need 
notice of adverse holding be actually brought 
home to the other co-tenants by personal 
or formal communication; but itis suffi- 
cient, if contrary is not proved, that the cir- 
cumstances show that such knowledge may 
reasonably be presumed.. The facts are 
that since 1279the defendants Nos. 1 to 5 
are in possession that they treated the pro- 
perty as their own ignoring the rights of 
the other co-sharers, that they all along paid 


(1) 60 Ind. Cas. 298; 24 O. W. N. 1057; 33 C. L.J. 
io 68 Ind. Cas. 200; 26 O. W. N. 890; A.I R. 1922 
Ca 67 Ind. Cas. 31; 26 0. W..N. 65; 34 0. L. J. 
“D 65 Ind. Cas. 8; 26 ©. W. N. 206; 33 O. È. J. 592; 


ÀA. I. R. 1922 Cal. 8. |, 
(5) 27 Ind. Cas. 465; 20 C. W. N, 51; 210. L.J. 
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rent of the entire mokarrari and lastly therè ` 


is the fact that there was refusal on the 
part of the landlords to, accept the rent from 
defendants Nos. 6 to 10 although the date 


of such refusal is ngot tb be found in the ? 


‘judgment. The cumulative effect of alle 
these facts is irresistible and it goes to show 
that there was adverse possession by the 
defendants Nos.,1 to 5 with an assertion of 
a hostile title. In these circumstances it is 
not possible for this Court sitting in second 
appeal to say that the finding of thé learned 
District Judge was wrong. There is one 
other matter to which reference may also 
be made, It appearsfrom the written state- 
ment of defendants Nos. 6 to 10 as also from 
the judgments of the Courts below that the 
case which was set up on behalf of those 
defendants was thatthey were in separate 
possession of the shares which belonged to 
them, that they had leased out those shares 
and had been in possession of those sharés 
by collection of rent and at other times by 
recovery of burga produce. i 
given by them in support of that case and 


Evidence was ~ 


that case according to the judgments of the ` 


Courts below had failed. It is true that 
even if that ‘case failed ithas to be found 
that defendants Nos 6 to 10 have acquired 


title by adverse possession. But the fact ` 


that a case of separate possession of a speci- 
fied share was set up and that has not been 


‘established is important bec&use that shows | 


that in pointoffact the appellants before 
us never made in the Court of first instance 
a case to the effect that the possession af 
defendants Nos. 1 to 5 wasto be treated ag 


their own possession. .In this view of the ` 


matter I am of opinion that*the decree 
passed by the lower Appellate Court is 


correct and that these appeals should bg, 


dismissed with costs. 
Suhrawardy, J.—I agree. gt 
M. B. 3 Appeals dismissed, 
R, L. . 


eeaeee 


LAHORE HIGH COURT.) 
MiScSLLANEOUS First CIVIL APPEAL 
No. 2021° or 1925. 
. February 1, 1926. : 
ePresent :—Mr.*Pustice D&lip Singh. ` 
MAKHAN SHAH AND ANOTAER— DEFENDANTS 
—APPELLANTS : 
6 versus 
Musammat HALIMA AND” OTABRS— 
PLAINTIFFS—RESPONDENTS. ° 
Civil Procedure Code (Act V of 1908), O. XIu,r, I~ 
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Plaintiff's possession recently disturbed-—Suit for 
declaration—Receiver, appointment of. ` 

Appointment of a Receiver under O. XL, r. 1, C. P. 
C., is competent even if the suit is one for declaration. 

Amarnath v. Tehal Kaur, 67 Ind. Cas. 383; 4 U. P. 
J. R. (L) 73; A. I. R. 1922 Lah 444, Kadir Bakhsh v. 
Ghulam Mohammad, 55 Ind. Cas.950; 2 U.P. L. R. (L) 
56; 30 P. W. R. 1920 and Ishri v. Skib Ram, 71 Ind. 
Cas. 743; A.I. R. 1923 Lah. 239, referred to. 

Where plaintiff's possession has been only very 
recently disturbed, the Appellate Oqurt will not inter- 
fere with the discretion exercised by the Court below 
in the appointment of a Receiver. 

Miscellaweous first appeal from an order of 
the Senior “Subordinate Judge, Ludhiana, 
dated the 18th May 1925. $ 

Sheikh Niaz Muhammad, for the Appel- 
Jants. 

Mr. Shamair Chand, for the Respondents. 

JUDGMENT.—The sole question in 
, this appeal is whether the Receiver appoint- 
ed by the Court has been rightly or wrong- 
ly appointed in the exercise of the Court's 
diseretion under O. XL, r. 1. Counsel for 
the appellants has relied on the follow- 
ing facts:—- 

1. That the plaintiffs are not in posses- 
sion, but the learned District Judge has 
found that the disturbance of possession is 
very recent and Ido not think that in the 
circumstances of this case it is necessary to 
interfere with the order on that ground. 

2. Counsel contends that the income of 
the property is too small to justify the 
appointment of a,Receiver. This is a matter 
which can be dealt with when the Receiver, 
if any, is actually appointed and his emolu- 
ments are fixed. 

©. Counsel éontends that O. XL, r. 1 (2) 
applies to the circumstances of this case and 
as the suit is declaratory no Receiver can be 
appointed. Amarnath v. Tehal Kaur (1) is 
against this proposition and I see no reason, 
therefore, to interfere, with the discretion 
exercised by the lower Court-: see Kadir 
Bakhst v. Ghulam Mohammad (2) which was 
upheld in Letters Patent Appeal and Ishri 
v. Shib Ram (3). I accordingly dismiss the 
appeal with costs. . 

R. L. Appeal dismissed. 


(1) 67 Ind. Cas. 383; 4 U. P.L. If (L.) 73; A. I. R. 1992 
Lah. 444. $ . 
(2) 55 Ind. Cas. 50; 2U. P. L. R. (L.) 56; 30P. W, 
R. 1920. . 
(3) 71 Ind. Cas, 748;°A. I. R. 1983 Lah. 239 o 
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NAGPUR‘JUDICIAL COMMIS-. 
SICNER’S COURT. 
Seconn CWIL APPEAL No. 368 or 1924, 
January, 27, 1926. 

*  Presént:--Mr. Prideaux, A. J. C. 
SADASHEO AND orners—PLaInTIFFs— 
APPELLANTS 

versus - 
S. N. FADNAVIS—DErenpant—- 

. RESPONDENT, 

Co-operative Societies Act (II of 1912), s. 42 (6), 
r. 42—Dissolution of registered society—Jurisdiction of 
Civil Couris—Liquidator's order, appeal from. 

A Civil Court has no jurisdiction to question the 
legality of the acts ofa liquidator ina matter con- 
nected } ith the dissolution of a registered socicty. [p. 
42,COl. L. N 

Ganput Ramrao v. Krishnadas Padmanabh, 57 Tnd. 
Cas. 423; 22 Bom. L. R. 732; 44 B. 582, Mathura 
Prasad v. Sheobalak Ram, 42 Ind. Cas. 968; 40 A. 89; 
15 A. L. J. 863 and Beni Madho Singh v. Tahsildar of 
Unao, Liquidator of Dewara Bank, 44 Ind. Cas. 353; 
40. L. J. 583 followed. | ie d 

Under r. 42 of the rules uuder the Co-operative 
Societies Act II of 1912 made applicable to the Central 
Provinces by Notification No, 355 ofthe 26th Septem- 
ber 1916 no appeal lies from any order of a liquidator. 
[p. 41, col. 2.] 

Appeal against a decree of the District 
Judge, Nagpur, dated the 9th July 1924, in 
Civil Appeal No. 74 of 1924. 

Mr. M. R. Bobde, for the Appellants. i 

Mr. K. K. Gandhe, for the Respondent, 

JUDGMENT.—The plaintiffs are 

‘members of the Borkhedi Co-operative 
Oredit Society. That Society has been order- 
ed to be liquidated by the Registrar, and 
the defendant has been appointed liquidator 
by that officer. The plaintifis complein 
that the defendanteis trying to recover 
money from them byissue of warrants of 
attachment, and they ask for an injunction 
against the defendant prohibiting him from 
recovering any amount on account of one 
Nathugir.. An objection was raised that 
under s. 42, cl. (6) of the Co-operative 
Societies Act, 1912, no Civil Court can 
entertain the suit. That section and clause 
is as follows:— 

“Save in so far as is hereinbefore ex- 
pressly provided, no Civil Court shall have 
any jurisdiction in respect of any matter 
connected with the dissolution of a register- 
ed society under this Act.” | j 

The objection prevailed in the frst 
Court, and the suit has been dismissed. An 
appeal to the District Judge shared the 

same fate. ' 

The case was decided in the first Court, 
without going into the merits on the pre- 
liminary objection; but thé lower Appellate 
Court gives the facts of the case and states 
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. that they were not disputed ih h that Court. 
These facts the Judge sa in the 
following words; — 

“The Borkhedi Co-operative Credit 
Society which had bean registeréd as 4 
Sasiaty with unlimited liabilities undeg Act 
If of 1912 and which had 17 members on, 
“its roll had borrowed some money from 
the Central Bank, Nagpur. As it.failed 
‘to .re-pay the loan on the due date, the 
Central Bank obtained an award against it 
from the Registrar, Co-operative. Credit 
Societies and in execution of this award, 
the property of one of the members of the 
Sooiety, viz., Nathugir was attaghed. 
Nathugir wholike the rest of the members 
of, the “Society was jointly and severally 
responsible for the amount decreed hy the 
award deposited the entire decretal amount 
in the Central Bank in order to avert the 


sale of his attached property. Thereafter. 


the Registrar being satisfied that the 
affairs of the Society were not being carried 
‘on satisfactorily cancelled the registra- 
tion of the Society unders. 39 of Act I 
of 1912 and ordered its liquidation and 
appointed Mr. S. N. Fadnavis, Pleader, 
Nagpur, as liquidator of the Society. The 
liquidator after going through the accounts 
of the Society found that the members of 
the Society had borrowed money from 
time to time from the Society and had 
_Te-paid certain sums and that some money 
was outstanding against each of the mem- 
bers ‘of the “Society except Nathugir. 
He, therefore, called upgn each member 
under s. 42, cl (2) sub-cls. (b) and (e) 
to contribute towards thé assets’ of the 
Society theamount due by them each to 
the Society as per statement filed by him 
before me. He did so with the approval 
` of the Registrar who gave a _ cartilicate as 
required by the proviso to's. 225 of the 
C. P. Land Revenue Act of 1917 that the 
money should be recovered from the 
members of the Society as if it was an 
arrear of land revenue. Accordingly the 
liquidator applied to the Deputy Commis- 
sioner to have the money due by each mem- 
ber of the Society recovered from him as ‘if 
it:was an arrear of land revenue. It is this 
action of the liquidator which is sought 
to be impeached by the plaintiffs in the 
present case.” 

-Tt is contended here that the action of 
the liquidator was ultra vires, and that the 
Courts below are wong in holding that 
the Civil Court-had no ” jurisdiction to try 


SADASHEO V, FaDNAVIS. , 
And it is further contend” - 


41 


the present suit. 
ed that Mahadleogir the Guru of Nathugir- 
paid olf the debt due tothe Central Bank 
and that, therefore, the debts due by the, 
„Society to the Central” Bank having been 
“fully satisfied by ‘Nathugir the, liquidato 

eoull not call upon the members of the 
Society to contribute towards the payment 
ofthat debt, anq further that the action 
taken by him is really in the interests of. 
Nathugir. Dealing with this point the 
lower Appellate Court writes :— > 

“But from this it. does not follow that 
the members of the Society to whom the 
Society advanced’ loans out of the money 
borrowed from the Central Bank have 
ceased ta, be the debtors of the Society. 
They are still liable to the Society for the 
money borrowed by them and the liquidator 
was fully justified in calling upon them 
to pay off those debts. It is true that the 
money that would be recovered from the 
members of the Society would be applied 
to pay off the sum paid by Nathugir to 
the Central Bank minus his own liability, 
but I fail to see how this fact affects the 
liability of the members to. pay off the 
debts due by them to the Society. Nathugir 
by paying off the debt .dué by the Society 
has stepped into the shoes of the Bank 
and occupies the position of the creditor of: 
the Society and the fact that, he is one of 
the members of the Sogiety cannot affect: 
his position. Plaintiffs allege that Nathugir- 
is nota member of the Borkhedi Society. 
If that is so, itis not open to them to says, 
that the Society has satisfied the debt due." 
to the Central Bank and the liquidator was 
perfectly justified in calling ‘upon the 
members to pay off the debt due by each 
ofthem to the Society.” 

It is here contended’ that part of the 
plaintiffs’ case is that it is not mentioned 
in the plaint that they subscribed the 
money which Mahadeogit paid for the 
Society. After considesable consideration 
I have come to the conclusion that the 
decision of the Courts ‘below is correct. The 
section of the Co-opérative Societies Act on 
which the Courts below have disposed of 
the casg is very clear and in the rules 
under, the Co-operative Societfes Act II of 
1912 made applicable to the Central Pro- 
vinces by Notification No, 355 of the 26th 
of September 1916, and to Berar by Notifi- 
eation No.356 of thesame date, rule No. 42 
states that no appeal shall lie from any 
order of the liquidator,” Itseems to me tkat 

: e. 
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` there can be no doubt that the liquidator 
was acting in a matter connected with the 
dissolution of a registered society and even 
if wrong, as the order was one within s. 42 
of the Act, it cannot bé.questioned in a 
Civil Court.. The orders dre clearly matters 
connected with the dissolution of a regis- 
tered Society, and a Civil Court has no 
jurisdiction: see Ganpat Ramrao v. Krishna- 
das Padmanabh (1) and Mathura Prasad v. 
Sheobalak#Ram (2) and also. Beni Madho 
Singh v. Tahsildar of Unao, Liquidator of 
Dewara Bank (3). > 
There seems no force in this appeal, and 
el dismiss it with costs. The appellants 
will pay respondent's costs. I fix Pleader's 
. fees at Rs. 20. e 
R. L. h Appeal dismissed. 
(1) 57 Ind. Cas, 423; 22 Bom. L. R. 732; 44 B 582. 
(2) 42 Ind. Cas. 968; 40 A. 89; 15 A. L. J, 863. 
(2) 44 Ind, Cas. 353; 4 O. L. J, 583, 
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MADRAS HIGH COURT. 

Seconp OCivit Appuat No. 449 oF 1923. 

: October 30, 1925. 
Present:-—Mr. Justice Spencer. 

APPU BHATTA—PLAINTIFF—APPELLANT 

versus ; 

UNNA SUNDARIAMMA AND ANOTHER— 

DErENDANTS— RESPONDENTS. 

Madras Hindu Transfers and Bequests Act (I of 
WIN)—Beguest in favour of unborn child, validity of 
e—No intervening life-interest, effect of. 

° The vesting of an estate cannot be kept in abeyance 
‘pending the happening of an uncertain event nor even 
by the appoinfment of trustees. [p. 43, col. 1.] 

A person unborn at the death ofa testator cannot 
avail himself of the provisions of the Madras Hindu 

**Transfers and Bequests Act in a case where no life- 
estate is interposed between the death of the testator 

a time provided for his taking the property. 

Wid. 

l LANA diseussed,] 

Second appeal against a decree of the 
District Court, Sduth Kanara, in A. S. 
No. 408 of 1921, prefersed against that of the 
Principal District Mungif, Mangalore, in O. 
S. No. 97 of 1920. |, 

Mr. B. Sitarama Rao, for the Appellant. 

Mr. K. Sugdara Rap, for the Respond- 
ents, : 
JUDGMENT.—The plaintiff in this 

suit claimed the property of his deceased 
great grandfather on the strength of a 
Will executed by her in 1883. The testa- 
trix died in 1886. The plaintiff was born 
in 1899 and he must have come of age in 
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1917, The suit was broughtin 1920. The 
Will in Ex. TI provided that the testatrix's 
grandson Subraya, who is the 2nd defend- 
ant in this suit and his wife Yamuna Bai 
-should manage the estate as agents for the | 
testatwix; collect the amount due to her 


“under a mortgage and out of it pay off 


mortgages due by her and meet the ex- 
penses ef her funeral ceremonies and main- 
tain their children and lastly, without 
alienating the property in any manner, they 
should deliver all the properties moveable 
and immoveable to ethe great-grandchild- 
ren of the testatrix upon their attaining 
their majority. At the time when the Will 
was made and also when Lakshmi died, no 
great-grandchildren had been born. The 
Will on the face of itis in favour of a per- 
son unborn at the deceased of the testatrix. 
Madras Act I of 1914 has since validated 


. bequests and transfers in favour of unborn 


persons in the Presidency of Madras. In 
Kudapa Venkayamma v. Kankarla Nara- 
samma (1) and Muthusami Iyer v, Kalyani 
Ammal (2) has been held that this Act has 
the effect of validating dispositions made 
under Wills executed before the date when 
the Act came into force, provided that some 
life-estate was interposed. Abdur Rahim, J., 
observed thatif there was no intervening life- 
estate, the argument of the appellant’s Vakil 
that only persons born on the date of the 


‘death of the testator could take, would no 


doubt have force. In Shanmuga Devar v. 
Shanmuga Devar (3) it was held for similar 
reasons that if a life-estate was created and 
an ulterior estate was bequeathed to a per- 
son on his attaining age, the disposition 
would be valid provided that the final 
vesting took place after the passing of 
the Act. lt has,” therefore, been argued 
in-the first place by Mr. Seetharama Rao 
that Ex. II creates life-estate. But I cannot 
accept this contention, because the Will 
provides that the 2nd defendant, Subraya 
and his wife were to hand over all the 
properties moveable and immoveable 
upon their great-grandchildren attaining 
their majority, The Will does not give 
them authority to retain those properties 
for the length of their lives. The testatrix 
speaks of her grandson and his wife as her 
“agents.” -Itis obvious that after her death 


they could no longer fulfil the capacity of 
(1) 36 Ind. Cas. 150; 40 M. 540; 31 M. L. J. 33; 20 
M. L. T. 221; 4 L. W. 189. 
(2) 38 Ind. Cas. 223; 40 M. 818; 21 M. L. T. 93; 5 L, 
334 


W. 334. 
(3) 53 Ind. Cas. 203, 
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agents, Assuming that her intention was 
that they should be trustees or executors to 
carry out the provisions of her Will, the 
question then arises whether a person un- 
born at the date of thé Will can avail him- 
self of the provisions of the Act of 1914 in 
a case where no life-estate is interposed 
between the death of the testatrix and the 
time provided for his taking the property. 
The cases referred to in the lower Appellate 
Court's judgment Varadaraja Mudaliar v. 
Narayanaswami Mudaliar (4) is not of much 
help as it was a decision of Mr. Justice 
Kumaraswami Sastri in a case arising with- 
in the limits of the city of Madras to which 
Madras Act I of 1914 did not apply, although 
“similar provisions have been applied sub- 
sequently by the Imperial Act VIII of 1921. 
If there was no person in whom the estate 
could vest at the date of the testatrix’s 
death it follows that there was an intestacy. 
The vesting’ of an estate cannot be kept in 
abeyance or be, as the District Munsif 
observes, indefinitely postponed upon the 


bare contingency of the 2nd defendant’ 


having male issue. It is hardly neces- 
sary to quote authorities. But Maynes 
Hindu Law, page 512, West and Bhuller 
Hindu Law, pages 179 and 112 and Nilcomul 
Lahuri v. Jotendro Mohan Lahuri (5) 
make it clear that the vesting of an 
estate cannot be kept in abeyance pending 
the happening of an uncertain event, nor 
by the intervention of trustees, as was the 
case in Gordhandas Soondardas v. Bat 
Ramcoover (6). A 

Mr. Seetlarama Rao's,second argument, 
therefore, was that the’ testatrix’s grand- 
children took a life-estate which was deter- 
. minable by the birth of children. The 

. Will; however, contains no valid gift of the 
remainder at the date when it was executed. 
There is no direction in it as to the disposal 
ofthe surplus income. To treat the grand- 
children as having a life-estate defeasible 
upon the birth of children to them makes the 
gift in favour of unborn persons no more 
valid, as there is no provision in the Will 
that if there should be no great-grand- 
children born at the date of the testatrix’s 
death, the grandchildren should take the 
estate absolutely. In NafarChandrav. Rotan 
Mala Debi (7) both the sons and his wife 


(4) 27 Ind. Cas. 298; 27 M. L. J. 681. ¢ ` 

(5) 7 O. 178; 8 C. L. R. 401; 3 Ind. Dec. (N. 3.) 664. 
(6) 26 B. 449; 3 Bom. L. R. 857. 

(7) T Ind. Cas. 921; 15 U. W. N. 63; 13 O. L. J. 85. 
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whom he was to marry were made benefici- 
aries under the Will and were alive at the 
time of the testatrix’s death and the pro- 
perty was vested in the executors, Jamna- 
bai v. Dharsey (8) wasa case in which all 


“ the estate vested tn trustees for the benefig 
„Of the son who was to-be adopted by the 


testator’s widow. Itdoes not appear that 
the son to be adopted was unbornat the 
date of the testator’s death. It- was 
held in the end that the widow took 
an absolute estate. The facts ih Amrito 
Lall Dutt v. Surnomoyee Dassee (9) which 
came up in Amrito Lall Dutt v. Surnomoni 
Dasi (10) and Watkins v. Administrator- 
General of Bengal (11) can be distinguished 
from the present case. The Will in that case 
created d power. The question was whe- 
ther a direction to accumulate the income 
of the estate was valid during the continu- 
ance of thelife-estate. lt was held thatthe 
accumulation could go on for so long a time 
as the absolute vesting of the entire interest 
could be withheld. No case has been 
quoted in which a disposition has been 
made in favour of a person unbornin which 
the vesting of the estate was postponed 
without the interposition of any life-estate. 
Iam, therefore, of opinion that the lower 
Courts were right in finding that the dis- 
positions in this case in favour-of a person 
unborn were invalid and had not been 
validated by the passing* subsequently 
of Madras -Act I of 1924, seeing that if 
the validity of the transaction had been 
questioned at any time in Prokate or other 


proceedings undertaken after the testatrix’s* ` 


death but prior to the passingof that Act 
it must have been held that the Will was 
invalid and thatin consequence an intestacy 
had been created, and a disposition invalid 
at the date of the testatrix’s death could not * 
be rendered valid by the subsequent hirth 
of a great grandson, nor could an intestacy 
be converted into a testacy in consequence 
of an event happening afterthe death of the 


testatrix. » 

The second appeal is dismissed with 
costs. . 

vV. N. V. 


Appeal dismissed, 


e 
(8) 4Bom. L. R. 893.° ° 8 
(9) 240. 589; 1 O. W.N. 345; 12 Ind. Dec. (N. s.) 


1061. 
a (10) 250. 662; 20. W. N. 389; 13 Ind. Deo (N. s.) 
485. 8 

(11) 56 Ind, Cas. 376n; 470.88, ° 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 248 oF 1924. 
December 15, 1925. 
* Present :—Mr. Justice Cuming and 
Mr. Justicé B..B, Ghose. 
WADU NATH SINGHA+—Decversz-Hoipar 
—APPELLANT 


4 versus 
KRISHNA RANGINI DASSYA— 
J uDGMENT-DEBTOR—RESPONDENT, 
Limitation Act (IX of 1908), Sch. I, Art.182 (5)—Step- 
in-aid of execution-—Issue of notice under O. XXI, r. 66 
C. P. C—Affidavit, swearing in of — Limitation, fresh 
start of. 
Issue of notice under O. XXI, r. 63, ©. P. C., to the 
judgment-debtor in order. that he might be present 


e to assist the Court in drawing up the sale proclama- 


tion, not on the motion of the decree-holder but of its 
own accord is not a step-in-aid of execution Nor does 
the swearing in of an affidavit by the decree-holder’s 
identifier to the effect that the notice had been served 
unaccompanied by any application oral or written 
give a fresh start to limitation. [p. 45, col. 1.] R 

Pran Krishna Das v. Protap Chandra Dalal, 38 
Ind. Cas, 536; 21 O. W. N. 423, distinguished. 

Annopurna Thakurani v. Dhirendra Nath Chakra- 
varty, 54 Ind. Cas. 1; 24C. W.N. 55; 30 C. L.J. 518, 
followed, 
i Appeal against an order of the Officiat- 
ing Subordinate Judge, Faridpur, dated 
the 4th April 1924, reversing that of the 
Munsif, Second Court, Goalnundo, dated the 
25th September 1923. 

Dr. Itadha Benode Pal, for the Appel- 


lant. 
JUDGMENT. 

Cuming, J:—This appeal arises out of 
an application for oxecution. The judg- 
ment-debtor objected that the application 
‘for execution was time-barred. The objec- 

ion was overruled by the first Court and 
it was allowed by the lower Appellate Court 
and the application for execution was dis- 
missed. The facts appear to be these: The 
“application for execution in the present 
casa was made on the 27th July 1922. It 
was contended by the decree-holder that 
the limitation was saved, because on the 
29th July 1919 an, affidavit was put in 
proving that certain notice under O. XXI, 
r. 66, C. P. C. had teen served on the 
judgment-debtor. It weuld appear that in 
this former wxecution case notice had been 
duly served under O. XXI, r. 22 and service 
of these notiaegg was poved on the 12th 
July 1919. The Court then-ordered “that 
notice under r. 66, O. XXI should be given 
to the judgment-debtor in order that hee 
might be present to assist the Court in 
drawing up the sale proclamation. It may 
be pointed out that this issye hy the Court 
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of the notice’ under O. XXI, r. 66 could not 
of itself bê described as an application 
made in.accordance with law to the proper 
Court for’ execution or to take some step- 


. th-aid of execution because this notice was 


issueg not on the application of the decree- | 


- holder but by the Court itself on its own 


motion and, therefore, the issue of the 
notice gould not come in under cl. (9) Art, 
182 of the Limitation Act as an applica- 
tion to Court to take some step-in-aid - of 
execution. f 
Be that as it may, the decree-holder doe 
not depend on the issue of the notice to 
save limitation. He contends that on the 
30th July an affidavit was sworn by the 
identifier that the notice had been served 
and he contends that this swearing on the 
affidavit on the 30th July was a step-in-aid 
of the execution. 1 donot think that there 
is any substance in this contention, The 
swearing of an affidavit by the identifier 
cannot by any stretch of imagination be 
described as applying in accordance with 
law to the proper Court for execution or to 
take some step-in-aid of execution which 
clearly means some application made by 
the decree-holder. It dots not, however, 
appear that he made any application on the 
30th July. All that was done was that an 
affidavit proving service of notice was put 
in. This is merely aproof of the fact that 
a certain act had been done. It does not 
seam to me that it was an application to 
the Court to take any further step, because, 
in the first place, the decree-holder had 
nothing whateverto do with the issue of 
this notice under r. 66, O. XXI, ©. P.O. 
That was a matter for which the Court was 
responsible and which the Court took -on 
its motion and not on any application of the 
decree-holder. The decree-holder was not 
in any way responsible whether these 
notices under r. 66 were or were not served, 
Dr. Pal who has appeared for the appel- 
lant has referred us to the case of Pran 
Krishna Das v. Protap Chandra Dalal (1) in 
support of his contention that the filing of 
an affidavit in proof of service of notice was 
a step-in-aid of execution, Thee facts of 
that case, however, are different from those 
of the present case. In that case the ques- 
tion was as to the service of notice under 
QO. XXI, r. 22 which had to be served on 
the judgment-debtor before any further step 
in execution could be taken. Mr. Justice 
Woodroffe in disposing of the case remarked 
(1) 38 Ind. Cas. 535; 21 O. W. N, 423.- 
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“I am not myself disposed in “the present 
case to take a narrow view of the faets, and 
from these facts we haye it that notice was 

- served in pursuance of a previous ‘order of 
the Court, that the service was proved, 
-and that may be taken to be an invita- 
tion to the Court to proceed to the next 
order which should have been made in 
these proceedings, namely, that the decree 
be executed." The reason being possibly 
‘that until notice had been served on 

the judgment-debtor under O. XXI,r. 22 
no -further step-in-execution could be taken. 
This case has been distinguished ine the 
-case of Annopurna Thakurani v. Dhirendra 

- Nath Chakravarty (2) a decision to which I 
was myself a party and, where it was direct- 
ly held that the swearing of an affidavit 
merely filed by the decree- holder's identifier 
unaccompanied by any application oral or 

written does not give afresh start to limi- 
tation. In the present case it does not 
appear that there was any application either 
written or oral made on behalf of the 
decree-holder at the time when the affidavit 
was filed. So it cannot be said that an ap- 
- plication was made by the decree-holder to 
the Court to take any step-in-aid of execu- 
tion, 

The result must be that the appeal fails 
and is dismissed. „The respondent not 
having appeared there will be no order as 
to costs. 

“ Ghose, J.—I agree that this appeal 

should be dismissed. i 

R. D, Appeal dismissed. 

(2) 54 Ind. Cas. 1; 24 C. W. N. 55; 300. L. J. 518. 


i ee 


‘MADRAS HIGH COURT. 
Lerrers Patent APPEAL No. 54 oF 1925. 
November 12, 1925. 


_ Present:—-Mr. Justice Devadoss and 7 


Mr. Jystice Waller. 
PARVATHI AMMAL-—PETITIONER— 
APPELLANT 


versus 
K.G, VENKATESWARA ATYAR AND 
OTHERS— RESPONDENTS. 
, Letters Patent (Mad.), cl. 15—Order refusing leare 
to file memorandum of objections i in forma pauperis— 
Discretion—Interference in appeal. 

When the order complained of in an appeal under 
cl. 15 of the Letters Patent is merely the result of the 
exercise of distretion on the part of the Judge ina 
matter which was a proper subject for the exercise of 
‘that discretion, the Appéllate Court would rightly 
decline to interfere. 

De Souza v. Coles, SM, H, C. R. 384, followed. 


PARVATHI AMMAL V, VENKATESHWARA AIYAR. 
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` Quere. --Whether an order refusing- leave to file a 
memorandum of objections, in forma puuperis is a 
judgment under cl. 15, LettersePatent. 

Appeal against an order of Mr. Justices 


‘Krishnan, dated the llth November 19244 


on ©. M, P. No. 37175” of 1924, praying 
for leave to file a memorandum of objections 


in forma pauperis to Appeal No. 116 of 


1924, preferred fo the High Court against 
a decree of the Court of the Subordinate 
Judge, South Malabar; at Palghatfin O. 8. 
No. 21 of 1921. 
Mr. C. S. Swaminadan, for the Appellant: 
Mr, P. S. Narayanasami Tyer, for the Re- 


spondents. 
JUDGMENT. : 
Waller, J.—This is an appeal against 
an order of Krishnan, J., rejecting an ap- 
plication for leave to file a memorandum of 
objections in forma pauperis. It is argued 
that no appeal lies against such an order: 
There are, no doubt, some decisions to 
that effect, e.g., Appusami Pillai v. Somu- 
sundara Mudaliar (1) and Banno Bibi v. 
Mehdi Hussain (2). But the former has since 
been expressly dissented from in Tuljaram 
Row y. Alagappa Chettiar (8) and the latter 
proceeded on a ratio decidendi which is no 
longer maintainable. The pronouncement’ 
of SirJohn Edge in Sevak Jeranchod Bhogi- 
lal v. Dakore Temple Committee (4) is also’ 
relied on. Speaking for myself,eI should wel- 
come any clear cut definftion which would 


‘render unnecessary the discussion which is 


at present, almost inevitable, whether a par- , 
ticular order does or does not pass the 
test laid down in Tuljaram Row v. Ala- 
‘gappa Chettiar 49). That test is never par- 
ticularly easy of application and would be 
extremely difficult to apply in a case like 
this. I, however, see no reason to consider 
the very large question raised by that 
pronouncement. Assuming that there isa 
right of appeal against an order like this, 
I think that we should not interfere. The 
question is one of the %xercise of discre- 
tion. That is, of course, not the test of 
non- -appealability, but “when the determi- 
nation complained of ig merely the result 
of the exercise of diseretion on the part of 


N. (1889) 70; 6 Ind. Dec. (x. 5) 


es 
(1) 26M. 437. 
wee LA. 375; A. W. 


: a 8 Ind. Cas. 310; 35 M 1; (1910) M. W. N. 697; 8 
M. L. T. 453; 1M. L. J. 1. 

(4) 87 Ind. Cas. 313; 49 M. L. J. 25; 23 Asli. 4. 050, 
A.I. R. 1925 P. Q. 153; L. R. 6 A. (P. 3 117; on 
M. W. N. 474; 2 O. W. N. 535; 41 C.L , 628; 

W, 246; 27 Bom, L, R, 872 (P. GC). . 
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the Judge in a matter which was a proper 
gubject for the exefcise of that discretion, 
the Appellate Court would rightly decline 

to interfere,” De Souge v. Coles (5). Here; 
the Judge had discretion to admit the 
application, but he thought fit not to exer- 
cise if in the appellant’s favour. I think, 
that we should decline to ihterfere with his 
order. The appealis dismissed without 
en One month for paying the necessary 
ees. 

Devadoss, J.—I agree. 

Y. N. V, 

Appeal dismissed. 

(5) 3 M. H. C. R. 334. oe 4 ka 


CALCUTTA HIGH COURT. 
Civit RULES Nos. 624 AND 625 oF 1925. 
November 17, 1925. 
Present:—Mr, Justice Mukerji. 

RAM SAKHI DEBYA CHOWDHURANI 
AND OTHERS—DEcREE-HoLDERS— 
PETITIONERS 

. Versus 
RADHA NATH DE AND OTHERS— 
J UDGMENT-DEBTORS—OprosiTe PARTIES. 

Execution sale—Bid, inadequate—Court, if has dis- 
cretion to refuse bid. 

By virtue of the thigd condition on the back of the 
sale certificate, it isin the discretion of the Court or 
the officer holding the sale to decline acceptance of the 
highest bid whem the price offered appears so clearly 
inadequate as tomake it advisable to do so. [p. 47, 


* col. 1.] 


Rajendra Prasad Jha v. Upendra Nath Jha, 27 Ind. 
Cas. 805; 2? O. L. J. 174; 19 O. W. N. 633 and Fazil 
Meah v. Prosanna Kumar Roy, 68 Ind. Cas. 305; A. 
I. R. 1923 Oal. 316, relied on. ` : 

When the Court thinks fit not to accept a sale and 
orders a re-sale, the order should state reasons for 
the same. 


Rule against an order of the Court of the 
Additional Munsif at Jamalpur (Mymen- 
singh), dated the 25th February 1925, in 
Case Nos. 1227/1653 and 1293/1718 of 1924. 

Babu Prafulla Chandra Nag, for the Peti- 
tioners. . 

Babu Bimal Chandra Das Gupta, for the 
Qpposite Parties. 

SUDGMENT.—+Bhese two Rules are 
directed against an order passed by the 
learned Munsif of Jamalpore on the 25th 
February 1925 by which he directed a 
re-sale of certain properties whith had been 
previously sold in execution of two dec- 
rees for rent. The decree-holder himself 
pufchased “the properties for Rs. 71 
and Rs, 89 atthe sale. The bids were ac- 
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cepted by the Nazir the decrée-holder hav- 
ing filed a petition to set off his decretal 
.dues against a part of the purchase money. - 
The Nazir submitted the usual report to 
the. Court and the Court thereupon on the 
25th February 1925 on receipt of the Nazir’s 
report ordered the cases‘to be put up on 
the 23rd March 1925 for confirmation of 
the sales. On the 25th February 1925 
petitions were filed by one Radha Nath 
Dey in the said two cases in which he 
stated that he had filed vakalatnamas in 
those cases and had given instructions for 
bidtling at the sales but that the officers 
of the decree-holder acting collusively with 
some other persons had caused the proper- 
ties to be sold secretly and had purchased 
the same for themselves. The petitioner 
Radha Nath Dey also stated that he was 
willing to purchase. the two items of pro- 
perty covered by the two sales at Rs. 400 each. 
The learned Munsif on receipt of the said 
petitions and on hearing the Pleaders of all 
the parties ordered the properties to be 
re-sold on the 26th March 1925, On that date ` 
petitions were filed by the decree-holder 
in which it was stated that the decree- 
holder was absent, that an appeal against 
the said orders of the 25th February was 
contemplated and that the sales should not 
take place until thatgappeal was disposed 
of. That application was rejected and the 
decree-holder refused to bid at the sales 
and the properties were knocked down to 
Radha Nath for» Rs. 400 for each plot, that 
is tosay, for RA. 800in all. The Nazir 
submitted a report as to the sales which 
had taken place and the bids of Radha 
Nath were accepted by the Court, The 
orders of the 25th February 1925 which 
have been challenged on behalf of the peti- 
tioners in these two Rules unfortunately 
do not give any reason and on a perusal 
*of those orders it would seem as if there 
was no valid ground fos ordering re-sales. 
The learned Munsif should have in the 
aforesaid orders given some reasons as to 
why he thought it necessary not to accept 
the bids of the decree-holder and why he 
thought that re sales were necessary in the 
present cases. It isthe omission on the 
part of the Munsif to record his reasons in 
this respect which probably led ‘to the 
issting of these Rules. The facts of the 
case, however, have now been placed before 
me inthe counter-affidavit which has been 
tiled on behalf of the opposite party and 
it appears to methat, asa matter of fact 
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the opposite party might very. well con- 
tend that the properties had originally 
been sold at inadequate prices and also 
that he had no opportunity of bidding’at, 
the sales. The question in these circum- 
stances is whether the Court had a discre- 
tion to make the order which it did and 
whether that discretion has been properly 
exercised in view of the circumstances of 
these particular cases. It has been laid 
down by this Court in several cases amongst 
which reference need only be made to the 


decision of Coxe, J., in the case of Rajendra - 


Prasad Jha v, Upendra Nath Jha (1)and to 
the unreported* decision of Newbould, J., 
in the case of Fazil Meah v. Prosanna 
Kumar Roy (2) that by reason of the third 
condition on the back of the sale procla- 
mation 4 discretion is reserved to the Court 
tu accept or not to accept a bid in view 
of the particular circumstances disclosed 
in the case and that condition expressly 
states that it shall bein the discretion of 
the Court or the officer holding the sale 
to decline acceptance of the highest bid 
when the price offered appears so clearly 
inadequate as to. make it advisable to do 
so. Upon the facts to which I have refer- 
red if can reasonably be held that the 
Court, ifit hada discretion, was right in 
exercising that discretion upon the parti- 
cular facts of these cases, The orders 
passed for re-sale, therefore, in my opinion 
appear to be correct and I decline to 
interfere in these cases., The-Rules must, 
therefore, be discharged with costs one 
gold mokur in each case. 
R. L. Rules discharged. 

ga 27 Ind. Cas. 805; 210. L. J. 174;19 0, W. N. 


(2) 68 Ind. Cas. 305; A. I. R. 1923 Cal. 316. 
*Since reported as 68 Ind, Cas. 305—[Ed.] 





BOMBAY HIGH COURT. a 
CIVIL APPLICATION No. 397 oF 1925, 
: August 25, 1925, 
Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
SHANKARLAL PURSHOTTAM GOR— 
API LIOANT 
VErsUus j 
Tur DAKOR TEMPLE COMMITTEE 
— OdPONFENT, 
‘Civil Prosedure Code (Act V of 1908), O., r. 6, 
scope of—Hindu temple—Scheme of management— 
Prastice departure from—Right of worship—Lery of 
ees —Rules under scheme—Court’s power to alter, 
Order I, r. 8, ©. P, O., is merely an enabling pro- 
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vision of law and does not prevent a representative 
suit being brought in any other manner that the law 
permits. [p. 50, col. 2] A 

Though due consideratign is to be given to an estap- 
lished practice in am institution when framing Ja 
scheme, it is not necessary that scheme and rules thére- 
under must conform to it. The interests of the institu- - 
tion and the facilitating of the work of management 
are the primary matters for consideration both in 
preparing the sckeme and making any modifications 
in it. There should be provided means of ‘progress 
even if it involves some departure from the establigh- 
ed practice. [p. 49, col. 2; p. 50, col. 1.7 

Chotalal Lakhmiram v. Manohar Ganesh Tambekar, 
24 B. 50 at p. 54; 2 Bom. L. R.516;4 C. W.N. 23; 26 
I. A. 199; 7 Sar. P. C. J. 559; 12 Ind. Dee. (N. s.) 570 
(P. O.), Ramanathan Chetti v. Murugappa Chetti, 29 
M. 283 at p. 288; 10 C. W. N. 825; 8 Bom. L. R. 4866 
16M. L. J. 265;.4 C. L. J. 189; 3 A. L. J. 707; 1 M. Li 
T. 327; 4 I. A..139 (P. C) and Mahomed Ismail Ariff 
v. Ahmed Moolla Dawood, 35 Ind. Cas. 30:43 C. 1085 at 
pp. 1102, 1103; 14 A. L. J. 741; (1916) 1 M. W. N. 460; e 
20 C. W. N. 1118; 20 M. L. T. 110; 18 Bom. L. R. 
611; 31 M. L. J. 290; 24 C.L. J. 198;4 L. W. 269; 9 
Bur. L. T. 141; 43L A. 127; 8L. B. R. 517 (P.G), 
referred to, 

A right of worship at a temple is not an absolutely 
unrestricted right. It is subject to reasonable 
regulations for preventing overcrowding, ete. Couris 
should be slow to recognise without proper evidence 
claims of right which would materially interfere with 
the rights of trustees to regulate the worship and 
ceremonials of temples in the interests of the whole 
community. [p. 51, col. 2.] . 

Ankapati Subba Reddi v. Tippana Narayana Reddi, 
12 Ind. Cas. 537; 21 M. L. J. 1027 at p. 1030; 10 M. L. 
T. 428, referred to. 

Taylor v. Timson, (1888) 20 Q. B. D. 671, 57 L. J. Q, 
B. 216; 52 J. P. 135, distinguished. e 

A distinction must be drawn between a temple 
and its inner sanctuary. Every Hindu has a right to 
enter a Hindu temple and obfain sight of the idol and- 
perform his act of worship froma distance withoyt 
payment of fees. But the right of &ccess to Holy oå 

olies is not equally free and may be regulated bs 
special rules. [p. 55, col. 2.] 

Rules framed under a scheme beconfe a part of it 
and are liable to be superseded or altered by the 
Court having power to modify or alter the scheme. 
[p. 52, col. 2; p. 53, col. 2.] .. 

Mr. G. S. Rao, for the Applicants (Gors), 

Sir Chimanlal Setalvad, (with him Messrs, 
M. K. Mehta and M. K. Thakore), for the 
Sevaks. 

Mr. Ratanlal Ranehhoddas, for the Dakor’ 
Temple Committee. 

Mr. Kanga, Advocate-General, (with him 
Mr. & S Patkar, Government Pleader), for 
the Advocate- General.” ' 

Mr, H.V. Divatia, for Tambekar, . 

R JUDGMENT? 

Fawcett, J.—The facts out of which 
this application arises have been fully stat- 
ed in this Court's judgment of April 1], 
1919,in Appeal No. 223 of 1915, and need 
not be restated. That judgment, and the 
consequential one of September 22, . 1919, 


have been set aside under the judgment of 
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their Lordships in Privy Council Appeal No, 
95 of 1923. In thatjudgment itis said :— 
“The Tigh Court at Bombay had power 


conferred upon it by al, 20 of the scheme 


confirmed by His Majesty's Orderin Council 
upon an application made io it with that 
object to alter, modify or add to the rules 
sanctioned by the District Judge, but 
it had no other power, and that power 
it did net exercise; it may, however, still be 
exercised upon application properly made 
to it”’ Accordingly the present application 
has been made by twelve Gors “ for ihein- 
selves and on behalf of the other Tarwadi 
Mewada Gors, residing at Dakore.” Their 
main contention is that the rulgs framed 
by the Temple Committee and sanctioned 
by the District Judge are illegal and ultra 
vires, so far as they impose fixed fees in 
payment for passes, whether on the Gors 
er the general public entitled to worship in 
the temple at Dakore. They also urge that 
some of the rules are objectionable, so far 
as they impose on the Gors the necessity 
of obtaining afree pass for entering the 
nij mandir and ascending the sinhasan for 
the purpose of performing worship and 
other religious rites. Detailed modifications 
of certain rules are proposed. : 

We have heard all the parties concerned 
in the matter, The Advocate-General sup- 
ports the contentiqn that no fees should be 
charged, but is in favour of free passes be- 
ing required for entry to the nij mandir 

sand ascending the sinhasan. This view is 
also taken by opponent No, 3, the repre- 
sentative of the Tambekar family who have 
a special position with reference to this 
temple. On the other hand, the Temple 
. Committee and the representatives of the 
Sevaks oppose the modification of the rules, 

Before considéring the questions that arise 
upon their merits, it is necessary to dispose 
ofa preliminary objection that was raised by 
Sir Chimanlal Setadvad for the Sevaks. He 
contends that under cl. 20 of the scheme it 
is not competent to this Court to interfere 
with the ryles framed By the Temple ` Com- 
mittes and sanctionéd by the District Judge 
and that the powers of this Courl, under 
that clause ate confine4& toan alteration of 
the provisions of the scheme itself. 

Clause 20 says :— 

“ The provisions of this schenye may Ive 
altered, mouified or added toby an applica- 
tion to His Majesty’s High Court of Judica- 
ture at Bombay,” 

Claus? 12 says :— 
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“ The Committee shall have power, 

(1) Tọ take the temple property -into 
their custody aud to provide for efficient 
checks Yor its preservation, maintenance and 
growth. 

(2) Fo make rules for the guidance of 
their business. MIEN 

(3) To make rules for securing the punc- 
tual performance of the Seva by the Sevaks 
in due conformity with the established prac- 
tice of the institution. 

(4) To make rules for the issue of passes 
as to the admission into the ni) mandir and 
on the sinkasan patia in order to prevent 
overcrowding and preserve order at those 
places, provided that such rules shall not 
affect any member of the Tambekar family 
or interfere with thé decided rights of the 
Sevaks and the Gors. 

(5) To make rules for keeping accounts 
in a proper manner. ` 

(6) To provide -for punishment for the 
breach of the rules. 

(7) ‘To have all the rules framed by them 
sanctioned by the District Court of Abmed- 
abad to the intent that the rules, which 
sanctioned, shall have the same force as if 
they were part of this scheme. 

(8) To modify, alter and rescindany of the 
rules made by them with similar sanction.” 

In view of the express provision in el. 
12 (7) that “the rules, when sanctioned, 
shall have force as if they were part of this 
scheme,” we feel no doubt that the objec- 
tion fails. Sir Chimanlal contends that this 
doesnot make thé rules part of the scheme, 
out only means that the rules are to be 
executed and obeyed, asifthey were part 
of thescheme. This distinction is not, in 
our opinion, justified. The case is analogous 
to one where an Act confers power to make 
rules under the Act and enacts that rules so 
made ‘shall be of the same effect as if they 
were containedin” the Act. In such a case 
there is the high authority of Lord Herschell 
for saying that such words can be given 
no “ other meaning than this, that you shall 
for all purposes of construction or obligation 
or otherwise-treat them exactly, as if they 
were in the Act.” Bee Institute of Patent 
Agenis v. Lockwood (1). Similarly Lord 
Watson says at page 3t5*:—“Such rules are 
to be as effectual as if they were part of the 
Statute itself." -A similar view was taken 
by a Full Bench of this Court ix Seeretary 
of Slate fur India v. Bhaskar Krishnaji 

(1) (1894) A_C. 347 at p. 360. 

*Page of (1801) A, C.—Lled, | 
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Samant(2), in regard to rules made under the 
Indian Forest Act, 1878, whicl under s. 77 
of that -Act “ have the force of law.” The 
Bench held that in view of this provision 
such arale ‘ must be considered as taking 
its place within the Act.” i 

Accordingly we hold that the effect gË the 
words I have referred to in cl. 12 (7) of the 
scheme is to make the rales now under con- 
sideration part of the scheme for the pur- 
poseofcl. 2U. This isin accordance with 
the opinion already expressed both by this 
Court (see the paper of the appeal to the 
Privy Council, page 227, lines 39-41) and 
the Privy Council in the extract from their 
judgment already given. The latter opinion 
is necessarily entitled-to-thegreatest weight, 
even if it is nob binding on us. 

The main question to be decided is the 
legality of (a) requiring passes and (b) im- 
posing fees for passes (1) in the case of 
Tarwadi Mewada Gors residing at Dakor 
and (2) in the case of worshippera at the 
temple, As to (1) itis, in my opinion, clear 
that to impose fees on Gors would “inter- 
fera with the decided rights of the............ 
Gors” within the meaning of cl, 12 (4) of 
the, scheme, and that any rules purporting 
to impose such fees would be ultra vires. 
The legality of rules levying such fees was 
the main issue in Suit No. 18 of 1887 be- 
tween the Gors and the Sevaks, and was 
decided in favour of the Gors by Mr. Daya- 
ram Gidumal (P. C. paper book, pages 320 
and 323). This decision was upheld by this 
Court in First Appeal No. 36 of 1838 (ib 
pages 330 and 332) The learned Judges 
went further and held tat the levy of fees 
from worshippers also was illegal—that is 
8 question which can best be considered 
later. But, so far as the Gors are concerned, 
I agree with Diwan Bahadur Rao that rules 
imposing fees for passeson them would be 
ultra vires, 


Sic Chimanlal Setalvad contended the 


contrary. His first point was that there Was 
nothing in the “decrees passed in Suit No. 
18 of 1887 or First Appeal No. 36 of 1838 to 
make the present rules inconsistent. So far 
as they provide for free passes to Gors, this 
must be conceded, unless we go further and 
hold that to require any passesat allis an 
interference with the decided rights of the 
Gors. The latter was the view which 
Diwan Bahadur Rao asked us to adopt ; but, 
in my opinion, thisis going too far. The 
2) 89 Ind. Cas. 198;-27 Bom, L. R. . 997; 
1. 2 1925 Bom, 485; 49 B, 759, aaa Bak 
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declared rights of the Gors were made “sub= 
ject tothe right of the Sevaks to enforce 
orderliness and decency of worship,” and 
the pass-system is one which, if properly 
designed and worked, gan help considerably 
towards the maintenance of such orderlines 
and decency. The rules requiring fre 
passes from Gorsare based on this ground 
of. r. 56), and I think’ the District Judge 
rightly distinguished between Gurs hav- 
ing to take a pass and having to pay 
a fee for it (P. ©. paper-boek; page 
116). With due deference I do not agree 
with the view taken in the Appeals 
of 1915 (ib. page 229) that rr. 56 and 57 
should be amended, so far as they require 
free passes, as being restrictions upon the ° 
establisleed rights of the Gors to enter with 
their yaymans into the nij mandir. They 
are in a sense “restrictions | but they are 
very small ones and fall within the ex- 
cepted rights of the Sevaks mentioned in 
the decree that I have already referred to. 
Those rights have also to be regarded 
under cl. 12 (4) of the scheme, and the 
Temple Committee in working the rules 
can, I think, be trusted to see that the re- 
quirement of a free pass does not unduly 
interfere with a Gor's right of free access 
to the nij mandir and of ascending the 
sinhasan patia with the permission of the 
attendant Sevaks; and the requirement ia 
one calculated to promote the general in- 
teresta of the institutioa and one of which 
the Gors cannot reasonably.complain. The 
gravamen of their complaint in the suit of 
1887 was the loss of emoluménts caused by 
the levy of fees (cf. P. C. paper-book, 
pages 286 and 323), and not the requirement 
to take out passes apart from such levy, 
Sir Chimanlal contended that the decrees 
in the litigation between the Gors and the. 
Sevaks could not bind the Temple Coma 
mittee, who were not parties to that litiga- 
tion. With this may be taken Diwan Baha. 
dur Rao’s contention that the rules must 
be in accordance with dhe established prac- 
tice of the institution. Both contentions, 
in my opinion, go too far, The Privy, 
Councilno doubt approved the direction 
of this Court that in framing the scheme 
due consideration,was to be given to: tha 
established practice of tie institution: 
Chotalal Lakhmiram v. Manohar Ganesh 
.Tambekar (3). But that does not mean 


8) 24 B. 50 at p. 54; 2 Bom. L. R.°516; 4 0. W.N, 
ii ri I. A. 199; 7 Sar, P, Os J. 559; 12 Ind, Dec, (N, s.) 
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that thestheme and any rules thereunder 
“must always conform tọ such established 
practice. A scheme in fact supersgdes es- 
tablished practice: Ramanathan Chetti v. 
Murugappa Chetti (£) and the interests of 
the institution andthe facilitating of the 

\prork of management "are the 

atters for consideration both in prepar- 
ing the scheme and making any modifica- 
tions in it: Mahomed Ismail Arif v. Ahmed 


Moola Dawood (5). There Should be means. 


of progress, even if this involves some 
‘departure from established practice; and 
the provisions of el. 12, especially sub-cls. 
(1), (4), (9) and (11), show that the framers 
of the scheme had thisin mind. On the 
e other hand, the scheme directs that the 
‘established practice of the institution -is 
to be regarded in framing rules under 
sub-cls. (3) and (18) of cl. 12, and r. 17 
speaks of a “reasonable regard to the past 
“practice.” Inasmuch as sub-c]. (4) of cl. 
‘12 especially provides for rules for the 
issue of passes, and does not say that in 
framing such rules “regard must be had 
to the established practice of the institu- 
tion,” whereas it does say such rules shall 
not “interfere with the decided right of 
‘the Sevaks:and Gors” it seems perfectly 
‘elear that the Committee are not tied down 
‘to past practice. In fact this would pre- 
‘vent them making any rules for passes at 
‘all, if the practice prior to 1883 is to be 
‘observed, as Diwan Bahadur Rao contends 
‘it should. This cen clearly never have 
“been intended. Equally it is quite clear 
‘that, as sub-cl. (4) expressly says the rules 
Shall not interfere with the decided rights 
~of the Sevaks and the Gors, the decrees in 
the litigation between them cannot be put 
entirely on one side, as Sir Chimanlal 
‘Setalved asks us to do. ae 
** Nor dol think his contention that those 
decrees can only be given effect to in favour 
of the individual plaintiffs in the suit of 
1837, and.notin favour of the Gors as a 
class, is on any sounder footing. It is quite 
clear that the plaintiffs sued not merely 
on their own behalf but on behalf also of 
< their brother Gors as a glass and permission 
to sue on behalf of all having the same 


__ (4) 29 M. 283 at p. 288; 10 Œ. W. N. 825: 8 Bom. L. 
'R. 498; 16 M. Le, 265; 4 Geb. J. 189; 3 À. É. J. 707; 
1M. L. T. 397; 33 Í. A. 139 (P. O.). 

(5) 35 Ind. Cas. 30; 43 C. 1085 at pp. 1102, 1103: 14 
A. L. J. 741; (1916) 1 M. W. N., 460; 20 CO, W. N. 1118; 
20 M. L.T. 110; 18 Eom, L. R, 611; 31 YL. J. 250; 
24 C.L. J, 19% 4 L. W. 209; 9 Bur. L, T. 1; 48 L A, 
127; 8 La B, R. 517 (P.O). 


primary* 


SHANKAR LAL PURSHQTTAM GOR V, DAKORE THMPLE commiriaé, [94 E, 0. 1926) 


interest was in fact asked for under s. 30 of 


the C.' P. Q, 1882, corresponding to O. I, 
T. 8 of tha present Code. The prayer 


“was apparently not allowed, and instead 


the various other Gors affected were joined 
as plaintiffs (see per Parsons, Jt, at page 
231 ofthe P. B.) But the suit was treated 
as 4 representative suit and a decree 
granted in regard to the general rights 


‘and privileges of the Gors against the 


Sevaké (ib. pages 292 and 393). Parson, J., 
thought this irregular, but that interference 
was not called for (ib. pages 331-332), In the 
circumstances, the decrees must obvious- 
ly be treated as establishing the rights of 
Gors generally, at any rate of those Gors 
who ùre Tarwadi Mewada Gors residing at 
Dakore, the class to which all the plaintiffs 
belonged. OrderI,r. 8, ©. P. C., is merely 
an enabling rule arid does not prevent a 
representative suit being brought in any 
other manner that the law permits. Thus 
one or two persons can sue in respect of 
maladministration of property ` belong- 
ing to the community: Thackersey Dew- 
raj v. Hurbhum Nursey “(6) and an in- 
junction obtained by them .will -enure 
for the benefit of all others similarly affect- 
ed: Purandas. Mohandas v. Girdharlal 
Mathuradas (7). See also Halsbury’s Laws 
of England, Volume IV, Art.1134 and foot- 
notes (q) and (r) at pages 518, 519. The case 
is one which, in my opinion, -clearly falls 
under Explanation VI tos. 11 of the C. P. 
C. Moreover, the scheme impliedly recog- 
nises that the suit in question was a repre- 
sentative one by providing in cl. 12 (4) for 
“the decided rights of the Sevaks and the 
Gors.” The suit 
filed in 1884) was the only litigation in regard 
to rules for- passes; and it is absurd to - 
suppose that the framers of the scheme 
meant that only the rights of the individual 
plaintiffs and defendants to that suit should 
be respected. I agree, therefore, with the 
view taken by the District Judge that the 
cbneession as to a free pass should apply to 
all the Tarwadi Mewada’ Gors who hold 
Vrittis at present (P. B. page 116), a view 
upheld by this.Court in Appeals of 1915 
(ib. page 229), ` 

Theremaining contentions of Sir Chiman- 
lal Setalvad on this point may be taken 
together. He argued that the rights of the 
Gors, as so decreed, were not allowed to 
prevail against the Receiver or subsequent- 

(8) S B. 432 at p. 450; 4 Ind, Dec, (N, 8) 664, 

(7) (1697) Un, P. J. 165. , 


1887 (it was originally `, 


[94 1. 0. 1936) 
y against the Temple Committee, and that 
was equivalent to a ‘judicial * decision that 
the decrees in the litigation réferred to did 
not bind the Temple Committee. He also 
contended that, asr. 13 of the scheme as 
sanctioned by the Privy Council allows the. 
pass rules with feesto continue, until the 
rules mentionedin cl. 12 are framed and 
sanctioned, there was no longér any objec- 
tion to those rules being allowed under cl., 
12 (4). Both these arguments unduly ignore 
the provisional nature of the orders and 
directions referred to. They merelyamount 
.to allowing the old rules to continue, with- 
out prejudice to the contentions of the res- 
pective parties, to be dealt with whenerules 
were made and sanctioned under cl. (12). 
Mr. McCorkell’s judgment (P. B., page 341) 
refers to the necessity.of having some rules 
psadingthe framingof ascheme so as to 
avoid the necessity of referring every cur- 
rent question of management for orders to 
the District Judge: and he naturally pre- 
ferred to continue rules which had been 
working since 1883 and not been interfered 
with by the Receiver to the task of drawing 
up interim rules, which were sure to be 
objected to by one side or the other. In 
my opinion, it is absurd to treat this order, 
or r. 13 of the scheme, as anything but pro- 
visionaland ‘without prejudice.’ Sir Chiman- 
lal referred to In re Suttan Coldfield 
Grammar School (8). in support of his con- 
. tention that 1. 13 should be given some 
degree of finality, though it was expressed 
to be ofa provisional nature. But that was 
an entirely different case. A scheme was 
framed, which in form was final and not 
provisional. It was argued that it was not 
-‘ final,’ because it contained a clause saying 
` thatit might in whole or in part be varied 
bya future scheme. It was held that this 
merely reserved the statutory right to make 
future schemes, which the present scheme 
could not either then or thereafter prejudice. 
The contention that the continuance of the 
rules for passes with fees was not a purely 
“temporary arrangement” has already been 
twice rejected by this Court (P. B. pages 
` -227 and, 258) ; and, I think, there is clearly 
no substénce in it, < 
There remains the question of the legal- 
ity of levying fees for passes from ordinary 
worshippers. No doubt this was st'gmatis- 
ed as improper, illegal and ultra |vires in 
the previqus litigation (P. B., pages 320, 330 
(6) (887A. ©. 91; 51154, P, C. 8,45 L, T. 681; 
30 W. R. 841, ‘ : 
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and 332). Butthese remarks seem to me. 


obiter dicta so fat as the rights of worship- ` 


ers, and not the rights of Gors, which © 


were the subject-matter of the suit, are 
concerned; They musf, of course, be trea’ a 
with great respect, and we propose io 
this in dealing with the present applicà- 
tion. But, on the other hand, it is, 1 think, 
clear that a right of worship ata temple is 


not an absclately unrestricted right. It - 


obviously must be subject to reasonable 
regulations for preventing ovexcrow:ling, 
etc. Thus in Ankapatt Subba R:ddi vy. 
Tippana Narayana Reddi (9) it was held 
that the mere fact that a person had offered 
worship at a particular place for a` number , 
of years would not necessarily give him a 
right to doso;.and that the Courts should be 
slow to recognise, without propər evidence, 
claims of right which would materially 
interfere with the rights of trustees to regu- 
late the worship and ceremonial-of temples 
in the interests of the whole community. 
Similarly in England a parishioner’s ri zht 
to attend Church is subject to his obeying 
the reasonable directions of the Cnurch- 
wardens as to which seat he shall occupy; 
and fees or rents can be charged for pews or 
enclosed seats in a Church, ef., Halsbury'a 
Laws of England, Volume XI, Arts, 1458, 
1457, at pages 737 to 741. The argument that 
because there is a statutory duty upon mem- 
bers of the Church of England togo to. 
Church, there is a correlative general right 
to go to Church on those who are obliged 
to go [Taylor v. Timson (10)} does not apply 
to Hindus and others in India, There ig 
also, as pointed out in my learned brother's 
judgment which I have had an opportunity 
of perusing, a distinction between the 
temple and the inner sanctuary, which 
should be borne in mind. The levy of feeg* 
for admission to the latter is not cn the 
same footing asa similar levy for ad nis: 
sion tothe main hall of the temple, 
cordingly, I can see no sufficient ground 
for treating the rules prescribing the pass- 
system as illegal and ultra viresin so far as 
they have imposed, fixed fees in payment 
for the passes, “ whether upon the Gors op 
the general public entitled to worship in the 
temple at Dakore,” as was done in this 
Courts judgment ‘of April 11, 1919 (ib, 
page 227), which has been set aside. So far 


. (9) 12 Ind. Cas. 537; 21 M. L. J. 1027 at p. 1030; 16 
M. L. T, 428. 5 

Go) (1888) 20 Q. B. D, 671; 66 L.J, Q. B. 216; 52 3 
P. 135, H ` ‘ 


va 
. 


Ac- 


89 i 
‘asthe judicial decisions of 1887 and 1890 


treat of-rights other than those of the Gors_ 


and the Sevaks, they,are not recognised in 


cl, 12 (4) of the scheme as prevailing over- 


the general power ‘tof the Committee “ to 
NG rules for the issue $f passes,” ete; and’ 
for reasons, -I have already given, I do not 
‘think it is legitimate to bring in “ the 
established practice of the, institution “in 
considering this question. The words: “ to 
make rules for the issueof passes” are wide 
enough fo cover what is as is pointed out 
by Lord Herschell in Institute of Patent 
Agents v. Lockwood (1) an ordinary acces- 
sory right to fix such fees as mayhe thought 
reasonable and necessary for carrying into 
“effect the object of the rules. Also the rules 
allowed to continue under cl. 13 of the 
scheme provided for the levy of fees. There- 
‘fore, so far as yajmans are concerned, I 
do not think it was beyond the legal com- 
petence of the Temple Committee to frame, 
and of the District Judge to sanction, such 
rules as are now before us, and I accept the 
‘view put before us by the learned Advocate- 
General on this point. 


But, of course, in dealing with the ap- 
‘plication, we are not confined to the ques- 
tion of legality alone. As a controlling 
authority, by virtue of the power reserved 
tous incl. 20 of the scheme, it is our dutyto 
_consider also the objections that have been 
urged to allowing fees to be charged for 
passes. It is an important question on 

“which - we can, in my opinion, properly 
interfere, hating due regard to the well- 
known principles on which alone a control- 
ling authogity should interfere with the bona 
fide exercise of the power to make and 


_- sanction rules which has been entrusted to 
**specific bodies or persons. 


Iam prepared 
to accede tothe statement that the levy of 
such fees is not unprecedented or confined 
to this temple alone: thus I see it is stated 
by Seshagiri Ayyar, J., in Kalyana Venkata- 
ramana Aiyangare v. Kasturi Ranga 
Aiyangar ar that “in all the important 
temples in Southern jndia, devotees are 
called upon to pay a fixed sum for the 
archana that bas to be performed.” Onthe 
other hand, guch paymgnt is opposed to 
Hindu sentimeht on the subject, as stated 
by Mr. Dayaram Gidumal (page 320) and 
Mr. Kennedy (page 116), though the supposi- 


38 Ind,” Cas. 73; 40 M..212 at p. 220; 31M. L, 
JO M: L. T. 490; 5 L, W. 625; (1917) M, W, N, 
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tion that no other temple in India does 
anything ofthe sort seems incorrect, In the’ 
present case I agree with my learned brother 
that the onus lies on the Temple Committee 
to establish a case justifying the levy of - 
fees, from the public visiting the temple 
and that they have not done this. The 
financial position of the institution cer- 
tainly,does not indicateany such necessity. 
lo my opinion, therefore, the iules (as 
printed at pages 119 to 132 of the P. B.) 
only tequire modification tothe extent de- 
tailed in my learned brother’s judgment, 
and we order accordingly, : 

Ag to costs after hearing the parties, we 
order that, as the Gors and the Sevaks have 
each partially failed and partially succeed- 
ed and the appearange of the representative 
of the Tambekar. family was not really 
necessary, each party should bear his own 
costa, except the Advocate-General, whose 
costs should be paid out of the funds of the 
institution by the Temple Committee: 

Mr. Ratanlal has kindly agreed to trans- 
latethe modifications of the rules which we 
have directed : and the translation, if agreed 
to, should be appended to the decree, other- 
wise the translation will be settled on speak- 
ing to the minutes of the decree, f 

Madgavkar, J.—Thisis an applica- 

tion by certain Gors of Dakore, asking this 
Court to alter certain rules framed by the 
Dakore Temple Committee and sanctioned 
by the District Judge, Ahmedabad, under 
the scheme framed by this Court as modifi- 
ed by the Privy Council. The appli- 
cant had applieġ to the District Judge, 
Ahmedabad, in a Miscellaneous Appli- 
cation No. 21 of 1912 and to this Court: 
in Appeal No. 223 of 1915. The 
opponents Sevaks Jairanchod and others 
after obtaining leave in this Court, appeal- 
ed tothe Privy Council in Appeal No. 95 
of 1923. That appeal was allowed by their 
KAN a of the Privy Council, who held 
that the judgment of thig Court, in appeal 
dated September- 22, 1919, was- not com- 
petent and must be set aside on the ground 
of jurisdiction. Their Lordships of the 
Privy Council added an expression of 
opinion that this Court had power confer- 
red-upon it by cl. 20 of the scheme to alter 
or modify or add to the rules sanctioned by 
the District Judge and that this power would 
be exercised upon application, properly: 
made to it, ; 

Accordingly, the Gors who had succeed- 
ed in appeal to this Court but who failed 
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in the appeal before the Prity Council 
make the present application asking this 
Court under cl. 20 above, to modify certain 
rules made" by the Dakore Templé Com-* 
mittee, A 

The opponents are, firstly, the Temple 
Committee by its Manager, secondly the 
Advocate-General as representing the public 
and, thirdly, added on his own application, 
Gopalrao Manohar Tambekar, the Manager 
of the inam villages. The five Sevaks, the 
appellants to the Privy Council, were, on 
their own application, added as opponents 
by this Court. All the interested parjies 
are, therefore, represented. 

Details apart, the main grievance of the 
Gors applicants relateg, firstly, to passes; 
and, secondly, to fees imposed by the Com- 
mittee. Again, speaking broadly, the 
application is supported by Tambekar and, 
in regard to fees, by the Advocate-General, 
and is opposed by the Sevaks and the 
Temple Committee. 

A preliminary objection as to jurisdic- 
tion was taken on behalf of the Sevaks. 
The scheme itself, as framed by this Court 
and amended by the Privy Council is to 
be found at pages 282-284 part III, Exhibits, 
the rules as sanctioned by the District 
Judge at pages 119 to 131 of the Printed 
Book, and the judgment of this Court in 
Appeal No. 293 of 1915 on pages 224 to 232 
of the Privy Council Record. 

_ The objection of jurisdiction is that the 
la3t clause of the scheme ynder which alone 
this application would lie does not apply to 
rules framed by the Committee but only 
to the provisions of tha scheme itself. That 
clause is as follows: “The provisions of 
this scheme may: be altered, modified or 
added to by any application to His 
Majesty’s High Court of Judicature at 
Bombay.” The words on ‘necessity arising’ 
after the words ‘may’ which had originally 
been inserted by this Court, were omitte 
by direction of the Privy Council. 

It is argued for the Sevaks that this 
power applies only to the provisions of the 
scheme itself and not torules framed by 
the Committee under cl, 12 of the scheme. 
Sub-clauses 7 and 8 of cl. 12 are as followa:— 

“The Oommittee shall have power, 

“(7) to have all the rules framed by 
them sanctioned by the District Court 
Ahmedabad to the intent that the rules 
when sanctioned shall have the same force 
as if they were part of the scheme ; 

‘(8) to modify, alter andreseind any of 
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the rules made by them with similar sanc- 
tion.” 


It is contended that even though the . 


/ 


rules framed by theOofmmittee and sanc- 
tioned bythe District Court have the same 
force as if they were part of the scheme, 
this does not make them provisions of the 
scheme within the meaning of the last cl. 20 
above. To this position the -Committee 
assents, but the other parties opposg on the 
ground that the rules sanctioned by the . Dis- 


trict Court are part of the scheme and, there-. . 


fore, within the purview of cl. 20, 

Iam of opinion that the objection for the 
Sevaks and the Committee is not tenable. 
The scheme read as a whole is clear. It had 
tobe framed because of the previous mis- 
management of the temple by the Sevaks 
and Tambekar and the quarrels and litiga- 
tion between these two parties and the Gors 
to theprejudice of the temple, the deity 
and the worshippers, To safeguard these 
last supreme interests, a Committee was 
appointed witha resident member on the 
spot and with powers as defined incl. 12, 
The power ofmaking as well -as of alter- 
ing rules was, however, subject to sanction 
by the District Court of Ahmedabad, and 
the power to alter the scheme itself was 
kept in reserve by this Court. This power 
applied to all the provisions of the scheme 
at any time. Under cl. 12, sub-cl. 7, the 
rules framed by the Committee and sanc- 
tioned by the District Court become 
part of the scheme and is. is only. 


because they become part of the scheme ,° 


that they have force in law. The argu- 
ment for the Sevaks pressed to its 
logical conclusion would mean either that 


the rules framed by the Committee and ,, 


once sanctioned are irrevocable except on 
the initiative of the Committee and sanction 
by the District Court under cl. 12 sub-cl, 8, 
or that this Court would have in the first in- 
stance to add an express qlause to thescheme, 
empowering itself to alter the rules and 
then allow an applfation such as the 
present. I do not* think that the first 
alternative is consistent with the reserva- 
tion of powers in this Court under cl. 20. 
The second alternative is merely a round- 
about way, which serves no purpose and 
leads to the same result as the present appli- 
cation. Eyen apart from the continuous 
litigation in regard to the temple, neither 
upon the scheme as a-‘whole nor the 
pertinent clause is it reasonable to hold 
thatthe procedure contended for an Behalé 
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6f the Sevaks was the one contemplated. 
Jam ofopinion thatcl. 7 has exactly the 
-Same construction .as though if read that 
the rules shall be part’. of the scheme and 
shall have the same forte. In other words 
they areas liable to alteration or modifica- 
tion by this Court as any other provisions 
of the scheme itself. The preliminary 
objection against the application, in my 
opinion,efails, f ; 

“On- the merits if is contended for the 

' Gors that the system of passes and of fees 
is opposed, firstly, to the established 
practice, secondly, to the decided rights 
of the applicants Gors, which are expressly 
safeguarded by cl. 12 of the schtme, and, 
thirdly, to the conclusion of the Courts in 
the judgment of the Assistant Judge of 
Ahmedabad in Suit No. 18 of 1887 which is 
to be found on pages 285 and 323, Part IIT, 
.and to the judgment of this Court in First 
Appeal No. 36 of 1888 from this decree 
pages 328 to 332. It is also argued that 
the necessity for passes or tickets or fees 
is not shown. 

For the Sevaks and the Committee it is 
contended that, in the interests of the 
Temple both the passes and the fees are 
indispensable and that they are not con- 
trary to the decided rights of the Gors, These 
rights are the rights not of a class but only 
of the particular plagntiffsin the suit of 1888, 
and passes and fees have worked well in 
practice from 1883 to 1919. There are also 
Affidavits to Show that fees are levied in 
numerous other temples of both Vaishnavas 
and Shaivgits such as Dwarka, Rameshwar 
and others, and it is argued that this Court 
ought not to interfere with the rules 
framed by a practical body such as the 
Committee. which contains leading and dis- 
interested Vaishnava gentlemen of weight 
and experience. 

' With this last contention I entirely agree 
both on general prtnciples as well as on 
the scheme as framed. As I have said 
above, the management,is intended to be 
left in the hands of the Committee and 
the framing of the rules is within the 
power of the sgid Compute, subject only 
to the sanction of the District Court. Once 
that sanction is obtained it would ordinarily 
require very good grounds before this Court 
would allow or lightly entertain #ny appli- 
cation fo alter such rules. The managing 
member who is always on the spot, the 
Committee which can often meet there, 
thre Bistah Fudge whele Within spay did. 
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tance andknows the local conditions ara 
authorities far better placed to judge 
«ordinarily .all matters within the scope of 
the rules than we are. As was observed 
in Attorney-General v, Bishop of Worcester 

12): 
l his Court is in the constant habit of 
altering schemes which have been settled- 
under its decrees, as the alterations of times 
and circumstances have required; and it 
has frequently done so upon petition in 
the causes in which the decrees have been 
made; andIdo not think that the power 
of tfe Court to make such alterations can 
depend upon the character in which the 
decree has been made by the Lord Chan- 
cellor...... 4 

“It is obvious I think that the Court 
must proceed upon such applications with 
the utmost possible caution; that what has 
been done by the Court must not be 
disturbed, except upon the most substantial 
grounds, and upon the clearest evidence, 
not only that the scheme does not operate 
beneficially, but that it can by alteration 
be made to do so consistently with. the 
object of the foundation.” 

Similar observations were made by Lord 
Alverstone, O. J., in London County Council 
v. Bermondsey (13). i | 

It isin this spirit that the present appli- 
cation should, in my opinion, be disposed 
of; and itappears preferable to dispose of 
the question of passes or tickets separate- 
ly from that of‘fees. In spite of the 
elaborate: argumerts for the applicants, the 
passes do not, in my opinion, affect their 
right as decided by the Courts. The pre- 
sent 1. 56 expressly makes reference to 
their decided rights in Appeal No. 36 of 
1838 and the concluding words ‘and they 
will be given a free pass for the. same’ 
show thatno obstruction in the way of their 
exercise of these rights is implied or 
achieved. On the other hand the opinions 
of the Courts from the time the passes 
have been issued are practically unanimous 
that the confined space ofthe nij mandir 
and much more of the sinhasan and the 
large number of pilgrims who desire to 
enter it, particularly on punam day and 
festival days, as well as the necessity for the 
safe custody of the valuable ornaments on 


12) (1852) 9 Hare 328 at pp. 356, 361; 21 L. J. Ch. 
a5. oa 3; 68 E. R. 530; 1811. T. (0. 5) 86; 89 R. R. 


471. l 
13) (1191) 1 K. B. 445; 80 L. J. K. B. 141; 103 14 
1,780) 15 dy P. Gd g Ty Gh R 79; a7 T h, B lih 
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the person of the idol—all these çircum- 
stances render some regulation of entrance 
into the ni) mandir absolutely netessary;° 
and other than passes or tickets no other 
means of regulation are suggested. The 
mere fact that passes were not issued 
for centuries is no argument. Railways 
did not then. exist, the population was 
not so numerous, nor travel so safe; and 
even in the old days, as is pointed out on 
behalf of the applicants Gors in other ap- 
plications; the management of the temple 
both on the part of Tambekar and of, the 
Sevaks left a great deal to be desired. On 
all these grounds it appears tome that no 
case is made out for ouy interference in the 
matier of the passes, even as regards Gors. 
The only point in favour of the application 
as regards the passes is perhaps r. 60 under 
which Vaishnavas of Dakore Gam cam ap- 
parently enter the inner temple without 
passes. There is nothing on the record to 
show the number. of families of Vaishnavas 
or the number out of these, who habitually 
`. resort to the innér temple; and in any case 
the concluding sentence of r. 60 gives the 
Manager the power to exclude the Vaish- 
navas at times of crowd orfor any other 
proper reason. For these reasons, as regards 
the free passes in general and r. 56 in par- 
ticular the application, in my opinion, fails, 
As regards the fees, it appears that they 
were first imposed by Sevaks and continued 
by the Receiver appointed by the Court 
and then by the Temple Committee. The 
scale of fees is moderate; and ata late stage 

. of the case a clerk in the office of the temple 
has put in.an affidavit with annextures 
showing the number of passes ‘and the 
amounts realised, Here again the argu- 
ment for the applicants rests on two bases. 
Firstly, of legal rights, and, secondly, of 
custom. No fees are charged to the applj- 
cants themselveg. They are levied on the 
pilgrims desirous of entering the nij mandir 
and of performing certain special ceremo- 
nies, which involve the touching of the 
deity, ascending the sinkhasan and remain- 
ing for some time near the idol, In the 
judgment in the original suit of 1888, the 
idea of taking fees in Hindu temples was 
characterised as repugnant to Hindus and 
was the subject of very strong comment. 
It appears that while there are other famous 
temples such as Pandharpur, where no fees 
are levied, there are equally others not less 
famous such as Dwarka, which is second, 
if.at all, only to Dakote, and Rameshwar, 
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where fees are levied. On the firat point it 
appears to menecessary to distinguish be- 
tween the levy of fees insthe main body o 
the temple, such as the Sabha Manday, 
and the levy of fee in, so to speak, the 
Holy of Holies and for ‘special rites, as dis- 
tinguished from the general worship or 
Darshan and sight of the idol. As far as 
I know, it is undoubted that every Hindu: 
has ordinarily a right to enter a Hindu 
temple and obtain sight of the idol and 
perform his act of worship from a dis- 
tance in the main body of the temple,. such 
as the Sabha Mandap here, without any 
payment of fees; and payment for mere 
entrance Would, I think, undoubtedly be 
repugnant to Hindu ideas. On the other 
hand, not only in a Hindu temple but also 
in other places of worship, there is often a 

Holy of Holies to which access is hot equal- 
ly free and is regulated by special rules 
for the special right to enter and perform 
worship therein; and there does not ap- 
pear to me to be the same sentiment against 
the regulation of entrance into this Holy 
of Holies by whatever rules may be neces-" 
sary from the point of viewafthat particular 
religion and that particular form of wor- 
ship in that particular temple. Thus, in 
the ordinary Hindu temple, the Sewak is 


not always present, the doorsof the inner - 


temple where the idolis kept are not always 
open’ but are locked up, while he is away, 
so that without his presence and permission 


contact with the idol isimpossible. At the’s 


same time it is, I think, undoubted that” 
until the Sevals started and the Receiver 
continued the system of fees for'entrance in 
the nij mandir and for special forms of 


worship, such compulsory fees were not" 


known in the Dakore temple. Therefore, 
to a certain extent, the onus is, in “my 
opinion, on the. Committee, which wishes 
to perpetuate these fees, to show that they 
are necessary or at leas? advisable. And as 
it happens, these passes and fees have been 
enforced for a period of exactly thirty years 
from 1887 to 1918 till the decision of this 
Court in 1919 in Appeal No. 223 of 1915, 
which decided agaiyst the fees. Pending 
the @ppeal by the Sevaks to the Privy 
Council, the Sevaks applied to this Court 
in Civil Application No. 828 of 1919 that the 
levy of fes for passes should be continued, 
pending the decision of the Privy Council. 
That application was dismissed on the 
September 22, 1920, and fees -have not-since 
then been levied. Weare, theretore, new 


j 


“ from Rs. 7,000 to Rs. 8,000 a year. 
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in a position to see the consequences of the 
imposition of these fees for a period of 
thirty years, and their cessation for a period 
of five years, as shown in the annexures, 
A, B; by the clerk to the temple. 

From these annextures it would appear 
that the cessation of fees has caused 
the number of passes both for Darshan 
and for Charansparsha and Kesarsnana 
to rise enormously from 11208 and 13641 
in 1921 to 21600, and 66400 respectively. 
Column 4 of annexture A shows that 
during the later years the total sale-pro- 
ceeds ‘from these passes and tickets varied 
Under 
the judicious management of the Com- 
mittee the income is nearly Rs. 2,00,000 and 
the expenditure about Rs. 1,65,000. After 
the total expenditure there is usually a 
surplus ofat least Rs. 15,000 in ordinary 
years. There is a total reserve of nearly 
Rs. 1$ lacs. 


The net balance is divided in equal ° 


-shares between the temple funds and the 
Sevaks. From these figures I conclude that 
from a pecuniary point of view the imposi- 
tion of these fees is not necessary for the 
temple itself and serves the interests of the 
Sevaks more than that of the temple. If 
so, and particularly in view of the objec- 
tion of the Advocate-General representing 
the general public,, I am of opinion that 
the cessation of the fees has gone on for 
five years not only without prejudice of the 
temple but -also to the substantial con- 
*‘yenience of the worshippers in the inner 
temple, as is apparent from the large in- 
crease in their members, The cessation of 
fees should, therefore, continue, at least 
until aclear case of necessity for their im- 
” position is made out by the Temple Com- 
mittee to the satisfaction of the District 
Court of Ahmedabad, in which case under 
cl. 12, sub-cl. 8 of the scheme, it would be 
open to the Committee to re-impose them. 
Whether such a necessity will arise, as 
was argued before us,‘from famine years or 
other fall in the reveitue of the temple 
necessary for the up-keep for the services of 
the idol and the maintenance of the cattle 
or otherwise,e must bata matter for, the 
future on which it is not advisable for us 
to expressany opinion at present. 
In the result, therefore, theappligation, in 
my opinion, -fails as regards free passes or 


` tickets*and succeeds as regards fees. As 


regards fees the payment whether to the 
tempi te ‘the Bevakas or to the Gors 
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should be, ds far as possible, entirely a matter. 
of option with the worshippers and not a 
matter of compulsion. : 

Eria Application dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 
Civit Reviston No. 322 or 1925. 
; February 9, 1926. 
Present:—Mr. Findlay, Offg. J. O. 
R. B. M. B., KINKBEDE—-Drorsr-HOLDER 
—APPLICANT 


Versus 
MOHAN YA—J opement- Desror—Non- 
APPLIOANT. 

Limitation Act (1X of 1908), Sch. I, Art. 164—Appli- 
cation to set aside ex parte decree—Nature of fraud 
permissible to prove-—Remedies open to applicant. 

It isnot correct that for the purposes of Art. 164 
of the Limitation Act the only fraud that is relevant 
to be considered in the application for setting aside 
anex parte decree is a fraud with reference to the 
service of the notice and that s. 18 of the Limitation 
Act does not otherwise apply to such an application, 
It is open to the applicant in such acase to prove a 
fraud practised on him by the decree-holder which 
prevented him from appearing in Court on the date 
of hearing. [ibid.] 3 7 

The applicant in such a case has a dual remedy, 
one by an application to set aside the ex parte decrees 
and another by a civil suit to set aside the decree as 
having been obtained by fraud. [ibid.] A 

Radha Raman Shaha v. Pran Nath Roy, 280. 475; 
5 C. W. N: 757 (P. C.) and Khagendra Nath Mahata v. 
Pran Nath Roy, 29 ©. 395; 29 I. A. 99; 60. W. N. 
473; 4 Bom. L. R. 363; 8Sar.P. O. J. 266 (P. 0), 
referred to 


"Application for revision against an order 
of the Additional District Judge, Nagpur, 
dated the 25th August 1925, in Miscellane- 
ous Appeal No.3 of 1925. 

Mr. W. R. Puranik, for the Applicant. 

Mr, W. H. Dhabe, for the N on-Applicant. | 


ORDER.—Thé decree-holder-applicant, 
Rao Bahadur M. B. ‘Kinkhede, obtained a 
preliminary decrees for féreclosure against 
the non applicant Mohanya on 30th Novem- 
ber 1921. The usual 6 months were al- 
lowed for payment. Oh 6th September 
1924 the plaintiff applied for decree final. 
At the hearing on the 14th Octeber 1924 
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the present non-applicant alleged that he 
had. made a payment of Rs. 200 and the 
case wase adjourned to the 4th of*November 
1924, in order to enable the plaintiff's agent 
to make a reply. At this hearing the non- 
applicant and the other defendants re- 
mained absent and the decree was made 
final. a 

On 6th January 1925 the present non- 
applicant filed an application to have the 
final decree set aside, making allegations 
of fraud against the decree-holder’s agent 
and stating that it was in consequence of 
an assurance given by this man that he 
had not appeared in Court on 4th Novem- 
ber 1924. The Judge of the first Court 
held that the appli¢ation was barred by 


time and that he could not consider the © 


allegations of fraud offered by Mohanya. 
The Subordinate Judge was apparently of 
opinion that, having regard to Art. 164 of 
the Limitation Act, fraud could only be 
enquired into if it related to the service 
of summons ornotice. In the present case, 
admittedly the mnon-applicant had been 
served with notice of the application for 
decree absolute. The Subordinate Judge 
read Art. 164 of the Limitation Act as im- 
plying that where there has been proper 
service, the application must be made 
within 30 days of the date of the decree, 
and was of opinion that it was not compe- 
tent for him to go into the allegations of 
fraud as the question of the applicant 
Mohanya’s knowledge of the decree only 
became material theretnder. when he had 
not been duly served. ` 

The present non-applicant appealed to 
the Court of the Additional District Judge, 
Nagpur. This Judge was of opinion that 
O. IX, r- 18, O. P. C., laid down that an 
ex parte decree could be set aside when 
the defendant was prevented by any suffi- 
cient cause from appearing. Obviousfy, 
he held that ffaud might be such a suffi- 
cient cause. As regards Art. 164 of the 
Limilation Act, he was of opinion that s. 
18 thereof applied in the peculiar cir- 
cumstances of this case, and that, if 
Mohanya's allegations regarding the fraud 
practised on him were made out, he was 
entitled to an extension of time upto the 
date on which he had knowledge of the 
final dearee having been passed. The ap- 
plication for setting aside the decree abso- 
lute was accordingly remanded for re-trial 
to the first Court, and the decree-holder 
has now come up herein revision against 


e 
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the said order. of the Additional District 
Judgė. ° 

I am not impregsed by the prelimina 
objection which was offered on behalf 5f 
the non-applicant that no application for 
revision liesin the present case, even if it 
be assumed that the finding on the'point 
of limitation was an erroneous one. Obvi- 
ously, in my opinion, if the Judge of the 
lower Appellate Court was wrong in hold- 
ing that it was permissible for the first 
Court to enquire into the allegations of 
fraud made in an application, and not by 
separate suit, a question of the Court exer-* 
cising a jurisdiction, which did not vest in 
it, did atise. Prima facie, therefore, I am 
a opinion that. the present application 
ies, 

I am not prepared, however, to accept the 
contention offered on behalf of the appli- 
cant that, for the purposes of Art. 164 of the 
Limitation Act,.the only fraud, which can 
be relevant to be considered in the appli- 
cation in question was a fraud with re- 
ference to the service of notice and that 
s. 18 of the Limitation Act could not be 
applied, even if we assume that Mohanya’s 
explanation as to why he did not appear on 
the 4th November 1924 be correct in point 
of fact. 
Jainurat Koer (1) has been quoted, how- 
ever, in support of thé applicant. Ido not 
see that. this decision has any peculiar 
relevancy in the present case, concerned 4s 


it was with the consideration of r.2 of @ 


XXI, C. P. C. A similar remark applies to the 
decision in Pasumarti Payidanna v. Ganti 
Lakshminarasamma (2). In my opinion, 
the applicant had both remedies, viz., that 
by application and the one by suit open to” 
him: cf Radha Raman Shaha v. Pran 
Nath Roy (8) and Khagendra Nath Mahata 
v. Pram Nath Roy (4). 

The only question which indeed remains 
is whether the non-applicant was entitled 
to the benefit of s. P8 of the Indian Limita- 
tion Act. For my own part, I cannot see 
the slightest reason why this provision does 
not apply proprio vigore to the facts of the 
present case. Tha non-applicant alleged 
tha? he did not appear in the decree, final, 
proceedings on the date we are concerned 


(1) 13 Int. Cas. 63; 16 O, W. N, 923; 16 O.L. J. 
174 ` 


- (2) 29 Ind. Oas. 314; 38 M. 1076; 28 M. L, J? 525. , 
(3) 28 C. 475; 50. W. N. 757 (P. 0.). 
(4) 29 C. 395; 29 I. A. 99; 6 C. WON. 483; 4'Bom, Lu 
R 363; 8 Sar, P, Q. J. 266 (P, ©). 


The decision-in Biroo Gorain v. 
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‘with asa result ofan. express representa- 
tioh from the decree-holder’s agent that he 
should not, and nee noh, so appear. If 
titis is established, he is clearly entitled to 
an extension of time upto the date on which 
he came to have knowledge ofthe decree 

“ absolute, in-other words, thedate on which 
jt came to his knowledge that the alleged 
fraud hadebeen practised on him. 

I am, therefore, of opinion that the Addi- 
tional District Judge was correct in remand- 
ing the case, as he did, for enquiry into 
the alleged fraud. The present applica- 

“tion is dismissed. The applicant must 
bear the non-applicant’s costs. I, assess 
Rs. 25 as Pleader’s fees. 

” QR D 


N. H. Application dismissed. 
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LAHORE HIGH COURT. 
Miscsitangous First CIVIL APPEAL No. 1537 
oF 1925. 
January 21, 1926. 
Present:—Mr. Justice Dalip Singh. 
DHANPAT RAIL,-Decrez-HoLpzer— 
Bs APPELLANT 
veTSUs : 
. „NATHE KEAN AND OTHERS —J UDGMENT- 
To. DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
rr. 4, 5—Mortyage suit—Preliminary decree—Decree 
made final without separate sheet—Irregularity. 

Where ina mortgage suit, a preliminary decree is 


anade final by an endorsement on the preliminary. 


decree-sheet and no formal decree is drawn up, the 
absence of a separate decree-sheet should be consider- 
ed only an irregularity and the Court should be 
considered to have made the decree final. z 
Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Amritsar, 
dated the 9th May 1925, i 
Lala Shaukat Rai, for the Appellant. 
Mirza Asghar Beg, for the Respondents. 
JUDGMENT.—The sole question in 
this‘appeal is whether under the terms 
of the decree “passed du the 16th day of 
March 1921 by the learned Senior Subordi- 
nate Judge, which was made final on the 
15th of October 1921, the decree-holder is en- 
titled to exectite separately for costs against 
the judgment-debtors mentioned in the 
decree-sheet. . 
The preliminary decree declared that the 
amount due te thé plaintiff eh ‘Acdeunt of 
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principal „interest and costs calculated up 
to the 16th day of April 1921 was Rs, 27,921 
and that the amount of Rs. 24,923-4-6 
should carry interest at the rate of 9 per 
cent. per annum until realization.: It was 


. further declared that.if such payment was 


not made on or before the 16th of April 
1921 the mortgaged property should be 
sold and the proceéds applied in payment 
of what was declared due to the plaintiff 
together with subsequent interest and sub- 
sequent costs. The decree further went on 
to say that Nathe Khan, Sain Das, Shahab 
Din and Jalal Din should pay the plaintiff 
costs of the suit amounting to Rs. 1,526-10, 
No separate final decree was drawn up but 
on the decree-sheet the learned Senior 
Subordinate Judge endorsed the words: 
“This deerse is made final” and signed 
and dated the same. It seems that the 
decres-holder took out execution for the 
total sum found due under the decree, 
namely, Rs. 27,921 which included the 
Rs. 1,526-10, found due as costs. The 
mortgaged property was sold and Rs. 15,695 
was recovered by the decree-holder, The 
decree-holder has now taken out execution 
against the judgment-debtors named in the 
decree for the costs alone. 

The learned Senior Subordinate Judge 
has dismissed this application on two 
grounds :— 

(1) That as the decree-holder.has already 
taken outexecution for costs and recovered 
more than the total sum due for costs, 
there was nothing left to execute so far © 
as costs were concerned, I cannot see how 
it can be said that the decree-holder's 
realization of Rs. 15,695 out of Rs. 27,921 
due can be said to be in complete satisfac- 
tion of the Rs. 1,526-10-0 costs which were 
included in, Rs. 27,921. 

42) The learned Senior Subordinate Judge 
has held thatthe decree-holder cannot pro- 
ceed against the present judgment-debtors 
without a separate personal decree under 
O. XXXIV, r. 60. P. ©. So far as this 
point.is concerned, it seems to me that 
rightly or wrongly the decree already gave 
a personal decree against the aforenamed 
judgment-debtors for the amount of the 
costs and that, therefore, it was not neces- 
sary for the decree-holder to get a further 
decree under O. XXXIV,r. 6,C. P. C., for 
the amount of the costs. * 

The learned Counsel for the respondents 
has further contended that as no final 
décreé was drawn up, therefore there id 
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uo execution open to the decres-holder at 
all, In the first place I am nog satisfied 
that whére a preliminary decree is given. 
for costs alone, that decree cannot be exe- 
cuted after it has been made final. Further 
I do not think that the absence of a formal 
-decree-sheet can in the circumstances of 
this case be taken to mean that no final 
decree was passed. By the endorsement on 
the decree-sheet the learned Senior Sub- 
ordinate Judge intended to make the pre- 
liminary decree the final decree and the 
absence of a separate decree-sheet should 
in my opinion, only be taken to be an ir- 
regularity. I, therefore, accept the appeal 
and remand the case for disposal. The 
appellant will have his costs of this appeal. 
R. L. i Appeal accepted. 
Case remanded. 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION Suit 
No. 5010 or 1922. 
September 23, 1925. 
Present:—Mr. Justice Crump. 
RACHEL BENJAMIN—Putainrirr 


versus a 

BENJAMIN SOLOMON BENJAMIN— 

DEFENDANT. 

Jews—Marriage law applicable—Monogamy— 
Divorce, claim of, by Jewish wife—Grounds—Dis- 
solution of Jewish marriage, how effectzd-—Decree nisi 
—Alimony —L,etiers Patent, Bombay, el. 12 —] urisdic 
‘tion to entertain matrimonial suits between Jews. 

Olause 12 of the Letters Patent of the Bombay High 
Oourt gives that Court jurisdiction to entertain a suit 
arising out of matrimonial disputes between Jews and 
the law applicable would be Jewish Lav “with sugh 
adaptations to the circumstances of the case as justice 
may require.” [p.64, cols. 1&2.) . 

Jewsin Bombay, generally speaking, are monoga- 
mous, and a husband cannot marry a second wife 
during the lifetime of her first husband except in 
certain specified exceptional cases. [p. 67, col. 2.] 

A jewish? wife can claim divorce on account of 
repented ill-treatment received from her husband or 
turning her out of doors or prohibiting her from 
visiting her parental home. [abid.} 

A Jewish marriage can be dissolved by Courts of 
State and it is not necessary to obtain a ritual ‘get’ or 
‘bill of divoreement’ executed by the husband. [abid] 

The Onurb may in a case where the parties are Jews 
grant Hi decree nisi for dissolution of marriage. [p. 68, 
col. 1. 

It cannot be doubted that the Court has also power 
among the Jews to grant a permanent alimony. [ibid.] 


Mr, M. L, Manehksha; for the Plaintif, 
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Mr. Mulla (with him Messrs. Bahadurji 
and Amin), for the Defendant. 

JUDGMENT:—This is a suit betweeh 
a husband and a° wife of the Jewish per- 
suasion. The wife, who is the plaintiff, 
seeks for relief against the defendant, the 
husband, on *he ground of cruelty and 
adultery. The facts which are admitted 
are as follows:— . 

The families of the parties live in Bom- 
bay. On August 12, 1918, there was an 
agreement in writing between the fathers 
of the two parties whereby each agreed to, 
contribute Rs. 10,000, the whole sum of 
Rs. 20,060 to be invested in the joint names | 
of the two parties. This sum of Rs. 20,000 
was apparently intended to be the wife's 
dowry (Ex. 7). That agreement is the start- 
ing point of the history of this-case and it 
is clear that the intention expressed in 
this writing was never departed from but 
that full effect was not given to it. Some- 
time in March 1919 War Bonds of the face 
value of Rs, 20,000 were purchased. T'o this 
sum plaintiff's father contributed Rs. 10,000 
and the defendant Rs. 10,000. Bonds of 
the face value of Rs. 10,000 were bought in 
the name of plaintiff, and bonds of a similar 
value inthenameof defendant. Plaintiff 
or her father kept the bonds in her name, 
and defendant kept the bonds in his name, 
In May 1919, it was decided to sell the 
bonds as it was thought that the value 
would fall. The sale was through Messrss 
Forbes & Croft, and two cheques wer8& 
issued by them, each cheque . representing 
the sale-proceeds of one of the two lots. 
The sale-proceeds Rs. 20,000 were invested 
in piece-goods and the transactions resulted’* 
inaloss. From August to the end of Octo- 
ber 1919 there was correspondence over this 
matter, and some settlement was effected. 
On November 4, 1919, the parties” were 
married. At the time of the marriage a 
Kethuba was executed. Shortly after the 
marriage plaintiff’, father, who was engag- 
ed in business in piece-goods, went to Basra. 
There he suffered a heavy loss. He return- 
ed about February 7, 1920. On February 
18, 1920, plaintiff left defendant’s house 
and complained to the Police that defendant 
had assaulted her, On February 17, 1920, 
she applied to the Chief Presidency Magis- 
trate for an order for maintenance under 
s. 488 of the Cr. P.C. On February 19, - 
1920, the parties appeared before the Magis- 
trate and the matter was compromised. - 
Thereafter plaintiff returned to the defends | 


& 
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ant’s house. On February 22, 1920, defend- 
ant produced the plaintiff's jewellery. and 
plaintiff signed a recejpt for it- On March 
19, 1920, plaintiff again left the defendant's 
house. She returned in April 1920 and re- 
mained until July 5, 1920. On that date 
she again left the defendant and on August 
17, 1920, she wrote a letter to Mr. A. J. 
Raymond, at that time the elected Head of 
the Jewisk Community in Bombay, asking 
for his intervention. On August 22, 1920, 
a son was, born to plaintiff, and by the 
intervention of friends a reconciliation 
. was effected. On Augnst 28, 1920 plaint- 
iff returned to the defendant's house 
and remained there till June 5, 1921. On 
that day she again left the defendant. On 
June 6, 1921, plaintiff's father complained 
to the Police that defendant had assaulted 
plaintiff, On June 7, 1921, plaintiff filed a 
complaint to the Second Presidency Magis- 
trate under s. 323 ofthe Indian Penal Code. 
On June 23, 1921, the Magistrate dismissed 
the complaint for want of independent evi- 
dence. Correspondence followed but plaintiff 
declined to return to her husband. On May 
16, 1922,defendant went through the form of 
marriage with another woman. On May 22, 
1922, plaintiff complained to the Jewish 
Benevolent Society. A meeting was held 
on May 31, 1922, at which both parties were 
present. The consideration of the matter 
was referred to five ‘Rabbis.’ This meeting 
was adjourned to June 7. On that day the 
ffve'Rabbis’ ptonounced their decision which 
was in favour of plaintiff. Defendant refus- 
ed to abide py it, and was ex-communicated. 
There are various matters of fact in dis- 
pute. These Ishall deal with later. The 
plaintiff's case, put shortly, is that her 
husband cruelly ill-treated her, drove her 
out of the house, and contracted a second 
marriage which is invalid under the law by 
which’ the parties are governed. She con- 
tends (1) that the decision of the ‘Rabbis’ 
has dissolved the marrjage, (2) that if that 
is not so then defendant should be compel- 
led to give her a bill of divorcement, or 
alternatively that thé Court should decree 
dissolution of the marriage. She claims 
various reliefs on the" dissolution of the 
marriage of which the principal one is that 
defendant should be ordered to pay to her 
the sum of Rs. 25,555 specified in the 
Kethuba executed at the time of the 
marriage. The main defences area denial 
of the. allegation of ill-treatment and an 
assertion fhat the second marriage is valid; 
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the plaintiff iš not, therefore, entitled to a 


divorce im pais; the Oourt has no jurisdic- 
tion to entertain a suit of this nature be- 
tween parties professing the Jewish faith. 

It will be convenient to set out the issues 
which have been raised:— ` 

1. Whether plaintiff is entitled to the 
payment of Rs. 23,555 as claimed in the 
plaint. 

2, Whether plaintiffs father gave 
Rs. 10,000 to the defendant as part of plaint- 
iff's dowry. 

3. Whether plaintiff brought with her 
clothes, ornaments and wearing apparel of 
the value of Rs. 5,000 as alleged by her. 

4. Whether plaintiff left behind her 
jewellery, ornaments, wedding presents and 
furniture as mentioned in Ex. O to the 
plaint. < 

5. Whether defendant ill-treated and 
molested the plaintiff as alleged in the 
plaint. | 

6. Whether plaintiff is entitled to any 
maintenance, and, if so, what. 

7. Whether plaintiff is entitled to a 
declaration that her marriage with defend- 
ant is dissolved. 

8. Whether plaintiff is entitled fo a 
decree directing the defendant to givea 
divorce to the plaintiff. 

9. Whether this Honourable Court has 
jurisdiction to grant a decldration and pass 
a decree as stated in the two preceding 
issues. 

10." Whether plaintiff is entitled to a 
decree for dissolution of marriage. 

ll. Whether defendant was entitled 
according to Jewish Law and custom to 
marry a second wife during the lifetime of 
plaintiff, 

The case gives rise to a number of ques- 
tions which are by no means easy to resolve 
in the absence of any authority. 

d propose to deal first with the question 
of jurisdiction and the question of the law 
to be applied tothe parties in this suit, if 
the Court can entertain it, 

In order to understand the question of 
jurisdiction it is necessary to approach it 
historically. Before the creation of the 
High Oourt there were two Courts: 
the Supreme Court exercising jurisdic- 
tion in the Town and Island of Bom- 
bay, and the Sadar Diwani Adalat exer- 
cising jurisdiction over the rest of the 
Bombay Presidency. s 

The Supreme Court had jurisdiction 
under the Gharter of 1823. An examination 





Island of Bombay with certain exceptions 
which need not here “be specified. 
The Sadar Diwani Adalat was established 
in 1799 and sat.in Bombay until 1820. In 
that year it was transferred to Surat, In 1827 


it was re-transferred to Bombay. This 
Courf was a Court of Appellate Jurisdiction 
to which appeals lay from the Local Courts 
established by the Company in the interior 
of the Presidency. i 

In 1856, the case of Ardaseer Cursetjee 
v. Perozeboye (1) came before the Privy 
Council on appeal from the - Supreme 
Court. The plaintiff was a Parsi lady 
and she sued her husband, a Parsi, 
for restitution of conjugal rights: The 
suit was heard on the Ecclesiastical side 
of the Supreme Court. The defendant 
objected that the Court had no jurisdiction 
but the objection was overruled, On 
appeal the Privy Council upheld the objec- 
tion. The importance of the case lies in 
this that it is well-known that this case 
was one of the matters taken into con- 
sideration in framing cl. 12 of the Letters 
Patent of the Bombay ‘High Court. The 
case is further important as showing what 
the jurisdiction of the Supreme Court, and 
that of the Sadar Diwani Adalat, was ih 
cases of this nature. The Privy Council 
heldthat the suit was not maintainable, 
and, put shortly, the ground of the decision 
was that it was impossible to apply the 
Law of tHe Diocese of London, a Christian 
Law, to persons professing the Zoroastrian 
religion. Their Lordships approached the 
case as being strictly an Ecclesiastical pro- 
ceeding, and having concluded that for 
this reason the suit could not be main- 


1) 6 M. I A. 348; 10 Moo. P. O, 375,4 W. R. P.O. 
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‘expected more extensive remedies, if 


. 61 
s follows (page 390*):— 
much regret if there 





ut Tkt 1 
wedd Gotri awd no law whereby a remedy 


sbheudininistered to the evils which 
must be incidental to married life among 
them (the Parsees.) We donot pretend to 
know what may be the duties and obliga- 
tions attending upon the matrimonial union 
between Parseés, nor what remedies may 
exist for the violation of them, but we 
conceive that there must be sonfe laws, or 
some customs having the effect .of laws, 
which apply to the married state of persons 
of this description. It maybe that such 


‘Jaws and customs do not afford what we, 


should deem, as between Christians, an 
adequate relief, but it must be recollected 
that the parties themselves could have 
contracted for the discharge of no other 
duties and obligations than such as, for 
time out of mind, were incident to their 
own caste; nor could they reasonably have 
ag- 
grieved, than were customarily afforded by 
their own usages. Such remedies we con- ` 
ceive that the Supreme Court on the civil 
side might administer, or at least remedies 
as nearly approaching to them as . circum- 
stances would allow. In suits commenced 
on the civil side, the peculiar difficulties 
which belong to the exercise of Ecclesias- 
tical jurisdiction in some matrimonial cases 
would not arise. Proceetlings might be con- 
ducted cn the civil side with such adapta- 
tion to the circumstances of, the case ag 
justice might require, though on thes 
Ecclesiastical side such modification would 
wholly irreconcilable with Ecclesiastical 
aw. f 
“We have been led to make these observa- 
tions, not merely by general considerations*” 
but more particularly by the case of 
Mihirwanjee Nuoshirwanjee v. Awan Ball 
(2), That case shows that the , Sudder 
Adawlut at Bombay will take cognizance 
of matrimonial suits bétween Parsees, and 
will afford them’ such relief as a dué 
regard. to their own laws and customs will 
allow; it also proves, .as indeed must be 
expected, that those laws and customs are 
wholly at variance with the principles which 
govefn the matrimonial law of the Diocese 
of London, and incompatible with the 
Ecclesiastical Law, as insuchcases is adminis 
stered. Oxfe instance will suffice. It appears 
that, under many circumstances, the hus- 


(2) 2 Borr, Bom. Sud. Dew. Rep. 209. < 
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band is permitted to take a second wife, the 
first being alive.” 

An examination ofthe case cited from 
Borrodaile shows that the Court. had no 
doubt as to the jurisdiction. to entertain a 

\guit by a Parsi lady fôn a divorce from her. 
husband. The parties fesided outside the 
jurisdiction of the Supreme Court. | 

Their Lordships of the Privy Council, 
therefore, decided that the*Supreme Court, 
in the exercise of its Ecclesiastical jurisdic- 
tion, could not entertain a suit between 


Parsis . for restitution of’ conjugal rights. 


“They suggested, but did not decide, that 
the Supreme Court on its civil side could 
deal with matrimonial disputes between 
parties other than Christians, applying to 
“those cases the law of the pasties with 
any necessary modifications. They tacitly 
at least approved of the practice of 
the Courts subordinate to the Sadar 
Diwani Adalat in dealing with such 
tatters. It would be difficult to hold on 
this decision that the Supreme Court could 
not upon its ciyil side have entertained 
- such a suit as that now before me, and it 
must follow that the law to be applied 

` would have been the Jewish Law. 

Until 1861 there wasno-changein the 
constitution of the Oourts. In that year 

-the Act for establishing High Courts. of 
-Judicature was passed (24 & 25 Vic. c. 104). 
“The Supreme Court and the Sadar Diwani 
- Adalat. were abolished (s. 8). The jurisdic- 
-tion of: the High Oourt which took their 
„place is defined by s. 9. That jurisdiction 

* is two-fold :— . 
* 1. Such as is prescribed by the Letters 
Patent to be issued under the Act. 

9, All the jurisdiction vested in either 

-of the Courts abolished by the Act ‘save 

**- ag by such Letters Patent may be otherwise 

"directed and subject and without prejudice 

‘to the Legislative powers of the Governor- 

“General of India in Council.’ 

“Ib ig necessary for the present purpose 

‘to.considet the ortginal Letters Patent of 
1862.: It will be seen that the following 

‘furiedictions are defingd.— , 

(I) Givil Jurisdiction, cls. 11 to 20. 

(IÏ) Admiralty and Vice. , 

~. Admipalty Jurjggliction cls. 31 and 32. 

‘ (IIT). Testamentary and Intestate. e 

1: Jurisdiction, els. 33 and 34. 

- © (LY). Matrimonial Jurisdiction, cl. 35. 

r: Tn Nugserwanjee Pestonji. Wadia v~, 

--Eleonora-W adia (3) the Appellate Court had 


_ (9) .20 Ind, Ciis,-492; 38 B, 125; 15-Bom,L, , 593. 
“>. 5 i 
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recourse to the Despatch of the Secretary 
of State of May 14, 1862, forwarding the 
Letters Patent as an aid tothe construc- 
tion of-this document. I am, therefore, 
entitled to refer to paras. 17 and 33 -of that 
‘Despatch. The first of these paragraphs 
explains the scope of cl. 12. “17. The 
terms of cl. 12...are intended to include 
every description of case over which the 
Moffussil Courts have jurisdiction.” Then 
there follows a reference to the decision of 
the Privy Council in Ardaseer Cursetjee v. 
Perozeboye (1) in the following words :— 
“Farther, a devision of the Judicial Com- 
mittee of the Privy Council, pronounced in 
Aprél 1856, ruled against the exercise of the 
Ecclesiastical jurisdiction of the Supreme 
Court in matters matrimonial between 
others than Christians, and even expressed 
some hesitation as to whether that Court 
could administer a remedy in such cases on 
the civil side. Et is one object of the 
present Charter to do away with all such 
restrictions and limitations, as far ds this 
can be done without trenching on the 
proper province of legislation. It has, there- 
fore, been sought to invest the High Court, 


‘in the exercise of its original civil juris- 


diction, with as ample powers in re- 
ceiving and determining cases of every 
description, and in applying a remedy. 
to every wrong, as are exercised by 
the Oourts not established by Royal 
Charter, and thus to place the Court of 
first instance in the Presidency Towns, and 
in the interior of the country in this re- 
spect, as nearly asmay be, on the same foot= 
ing.” a. ; 
Phe scope of cl. 12, so far as concerns 
the matter before me, is thus clear. Apart 
from this commentary the words ‘suits of 
every description’ could hardly be more 
comprehensive, 

As I shall show presently the cases where 
Christian parties are concerned are special- 
ty provided forin the Letters Patent, and 
in the legislation undertaken in consequ- 
ence thereof. Also the Parsis have now 
their own Matrimonial Tribunal constituted 
by a Special Act ofthe Legislature. In other 
communities inthis country divotce is pos- 
sible by act of the parties themselves, or is 
practically unknown owing to the existence 
of’ polygamy. But nonetheless there are 
cases in the reports in which the High 
Court in its original civil jurisdiction has 
exercised jurisdiction in matrimonial digs 


: putes and has applied the law of the parties 


+ en 
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for the purpose of giving relief. In 
Dadadji Bhikaji v. Rukmabaj (4) a de- 
cree for restitution of conjugal rights was 
made as between Hindus. In that case 
Sargent, C. J., said (page 310%): “If 
was not "attempted to be denied that, 
since the expréssion of opinion bye the 
Privy Council in” Ardaseer Cursetjee v. 
Perozeboye” (1) ‘the Civil Courts of this 
country ‘should afford remedies fer the 
evils-incidental to married life,” suits for 
the restitution of conjugal -rights had 
frequently been entertained by the Civil 
Courts in the case of natives, whether 
Hindus or Muhammadans.” In alater case, 
A. v. B. (5), a suit for divorce by a Mukam- 
madan lady against her husband was en- 
tertained without objection. It may be ob- 
served that the fact that the Legislature has 
made provision from a very early time for 
the administration of Hindu Law between 
Hindus and Muhammadan Law between 
Muhammadans does not affect the question 
of jurisdiction. What law is applicable is 
a different quéstion, 

It would appear from the desision of the 
Privy Council that in dealing with matri- 
monial disputes the law to be applied was 

‘the law of the parties. That being so in the 

case of the Supreme Court, the same rule 
applied to the High Court by virtue of 
cl. 18 of the Letters Patent of 1862 and 
cl. 19 of the Amended Letters Patent of 
1865. Whether that would besoin other 
matters it is unnecessary to consider. The 
case of Muhammadans and Hindus was pro- 
vided for in the Charter of 1823, but as 
regards inhabitants of Bombay it has been 
held that the English Common Law is 
applicable : see Naoroji Beramji v. Rogers 
(6) (Parsis) : Lopes v. Lopes (7) (Portuguese). 
‘In the case last cited, Westropp, O. J. re- 
‘cognised that question of matrimonial law 
formed an exception to the general rule 
(page 1907). Section 112 of the Government 
of India Act, 1915 was cited in argument? 
but it is open to doubt whether the words 
used cover a suit such as this. If the 
Court has jurisdiction it must; in the 
absence of any Statute, apply either the 
English Law or the law of the parties. In 
my opinion the Law of the parties, here the 
Jewish Law, is applicable. That appears 

w 10 B. 301; 10 Ind. Jur. 461; 5 Ind. Dec. (N. `B.) 


(5) 21 B. 77; 11 Ind. Dec. (x. 8.) 54. 
i (e) 4B.H. Q.R. O. 0. J.1. 
DAB H O. R.O. CJ. 172. 
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to be the result of the cases. The history _ 
of the legislation upon this question is 
dealt with in Chap. IV of Ilbert’s Govern- 
ment of India (8rd Edition), and at page 
359* the learned Author sums up the case as. 


-to “the law applicable to persons neither 


Hindus nor Muhammadans ” and arrives at 
the same conclusion. 

Reliance has been placed on cl. 35 of the 
Letters Patent as limiting the jurisdiction 
in matrimonial disputes to cases’ where 
the parties are Christians. Thére are, 
however, no expressions 
jurisdiction which the 
possessed ‘on its civil side.’ The scope 
of this clause is confined to proceedings 
between Christians. It was intended: to 
re-place in a wider and more modern form 
the Ecclesiastical jurisdiction of the Sup- 
reme Court. Thescope of the clause and 
of the proviso is explained in para. 33 of 
the Despatch. The intention ‘was that 
legislation should be undertaken to deal 
more completely with matrimonial disputes 
between Christians, and it is well-known 
that after a prolonged delay due to the 
difficulty of determining whether residence 
or domicil should be the test, the Legisla- 
ture selected the former alternative, and 

enacted the Indian Divorce Act of 186y. 
I find nothing here which touches the case 
of persons other than Christians, or in any 
way trenches upon the jurisdiction confer- 
red by cl. 12. 


But the main argument for the defence— l 


and it is this which has made ig necessary e, 
for me to examine the matter at some, 
length—rests upon the decision of thu Ap- 
peal Court in Nusserwanjee “Pestonjee 
Wadia v. Eleonora Wadia (3). It is neces- 


sary to examine that case carefully in ., 


order to understand what was the question 
before the Court. The plaintiff, a Christian 
lady, was married to the defendant, a 
Parsi, at the marriage Register Office in 


the District of Kensington in the county of . 


London. Shecame to Bombay and sued 
the defendant under tite matrimonial juris- 
diction of the High Gourt, which is strictly 
speaking the jurisdiction conferred by 
cl. 35 ofthe Letters Patent. There is no 
other matrimonial jwnisdiction¢to nomine, 
and it *is limited to cases arising between 
Christians: In.the Trial Court an issue 
was raised and the argument turned on the 
interpretation of s. 2 of the Indian Divorce 
Act, 1869, viz., whether the ‘residencg’ of 


the ‘petitioner justified the requirements of 
*Page of 6 M, 1, A—[za} . 


limiting the ` 
Supreme Court . 


. 


. 


64 
that section. The Court held upon that 


narrow point that there was jurisdiction. 
The case went on appeal. An examination 


_ofthe judgment will show that the Court 


‘frst considered the protisions of the Indian. 


Divorce Act, and then pdinted out that the 
High Court had such matrimonial jurisdic- 
tion as was conferred by the Letters 
Patent, or as was exercised*by the Supreme 
Court.‘ The Ecclesiastical jurisdiction of 
the Supfeme Court could not be exercised 
between Parsis [Ardaseer Cursetjee v. Peroze- 
boye (1)]: el. 35 of the Letters Patent only 
gave matrimonial jurisdiction between 
Christians. The Indian Divorce Act, 1869, 
was enacted to supplement cl. 35 of the 
Letters Patent, and s. 4 limitedethe juris- 
diction to decree restitution of conjugal 
rights to cases between, Christians. There- 
fore, it was held that the Court had no 
jurisdiction where the defendant was a 
Parsi. The true effect of that decision is 
that in the exercise of the matrimonial 
jurisdiction conferred by cl. 35 of the Let- 
ters Patent, or the Indian Divorce Act, 
1869, the High Court had no jurisdiction 
to give a decree for restitution of conjugal 
rights in a case where the plaintiff is a 
Ohristian and the defendant a` Parsi. No 
case is an authority except upon its own 
facts. Here the parties are Jews and the 
question is whether cl. 12 of the Letters 
Patent gives thts Court jurisdiction to 
entertain a suit arising out of matrimonial 
disputes between Jews. The decision of 
the Appeal Court does not touch the true 
construction ofcl. 12, The arguments of 
Counsel in the Appeal Court are somewhat 
more fully set out in the report of the case 
Nusserwanjee Pestonjt Wadia v. Eleonora 
Wadia (3). The only reference made to 
cl, 12 of the Letters Patent was for the 
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purpose of illustrating the meaning of the ` 


word “resides.” The case proceeded solely 
on the basis that the suit was one in the 
exercise of the ‘matrimonial jurisdiction ” 
conferred by cl. 3ãof the Letters Patent 
or by the Indian Divorce Act, 1869. It 
follows that nothing was there decided 
which isin any way relevant to the ques- 
tion now hefore me,,I reach this conclu- 
gion the more readily as it avoids the posi- 
tion which the Privy Council deprecated so 
strongly in Ardaseer” Cursetjee v. Peroze- 
boye (1), when their Lordships said 
(page 390*): “But we should much regret 
if there were no Courtand no law whereby 
*Page of 6 M, L Ake, 
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a remedy cbuld be administered to the 
evils which “must be incidental to married 
life amongst them.” Those words are as 
applicable to Jews as to litigants of any 
dither persuasion, and, as I have endeavour- 
ed tg show, cl. 12 of the Letters Patent was 
deliberately intended to remove the diffi- 
culty. J hold, therefore, that I have juris- 
diction to entertain this suit, and that in 
deciding it the Jewish Law must be applied 
“with such adaptations to the circumstances - 
of the case as justice may require.” 

It may further be pointed out that the 
Courts outside Bombay exercise jurisdic- 
tion, in matrimonial disputes between per- 
sons who are not Christians, and that the 
jurisdiction, so far as I know, has never 
been questioned [cf, Abdul v. Hussenbi (8) 
and Bai Hansa v. Abdalla (9)], and it would 
be highly anomalous were it necessary to 
hold that the High Court had no 
jurisdiction in such matters as between 
members of those communities living in 
the City of Bombay. | 

[Here his Lordship discussed the evidence 
in the case and then proceeded:—] If the 
whole history of the case is considered and 
the evidence of the principal parties, the 
truth, in my opinion, lies on the side of the 
plaintiff, Defendant, as he says in his affida- 
vit already alluded to, regarded himself as 
entitled to receive Rs. 10,000 from plaintiff's 
and his disappointment in this 
matter appears to have prejudiced him. 
against the plaintiff. Possibly it is true 
that she was inclined to support her father 
in this matter. But, whatever the provo- 
cation, he was not justified in beating her 
and turning her out of the house and in 
retaining her property as he appears to 
have done. I would add here, with refer- 
ence to a somewhat obscure charge made by 
plaintiff, that defendant was anxious to 
explain this matter, but it appeared to me 
unnecessary to go into unsavoury details in 
the absence of any more definite statement, 
especially as no corroboration was possible, 

After.June 5, the parties lived apart. 
Neither took any definite action either by 
process of law, or by any applieation to the 
leaders of the community. In May 1922, 
defendant determined to marry another 
woman, On May 8, 1922, he wrote to Mr. 
Raymond setting out his version of the 
matter and asking for permission to marry 
a second wife “according to’ our Jewish 


Laws.” In para. 11 of the written statement 
. (8) 6 Bom. L. R. 728, 
(9) 7 Bom, L, R, 684; 30 B, 122, 
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the defendant states that e“ he married 
another wite with the permission =f the 
President of the Jewish Benevolent Society.” 
In his evidence he says: “ Mr.* Raymond 
sent me oral permission to marry a second 
wife. His statement about that is tntrue. 
. I applied. for permission in writing. It was 
not necessary to get a reply in writing. I 
only applied in order to get the loan of the 
canopy and other articles (articles belong- 
“ing tothe synagogue used at marriages). 
It wasonly a formality.” Upon this point 
. defendant called one witness Benjamin 
` Salem, the caretaker of the synagogue. He 
says he took the letter to Mr. Raymond, 
. and that defendant told him to tell Mr. Ray- 
mond that if he did not get permission he 
would marry outside the synagogue. Mr. 
Raymond said: “We cannot prevent him 
doing that.” Mr. Raymond says: “It is 
false that defendant appliéd to me for per- 
mission to marry again and that I gave that 
_ permission. Itis impossible. It would be 
against the wishes of the community and 
against our religion.” This witness is 
_ independent and reliable. His memory as 
to the particulars of the case is not very 
_ clear, but his statement set out above de- 
. pends not on memory alone, but on the 
stronger ground that he could not have 
done what is alleged. Defendant’s own 
witness corroborates him, for what Mr. Ray- 
‘mond said to this witness amounts to a plain 
refusal of the permission applied for. I 
have set this matter out at some length as it 


` illustrates the value to'be attached to defend- 


* ant’s evidence. First, “he sets out this 
permission asa defence; then when Mr. 
Raymond appears and contradicts him, he 
endeavours to change his ground, and to 
represent that it was after all only a formal- 
ity and the words used by Mr, Raymond 
amounted toa permission. Iam not now 
dealing with the legality of this second 
marriage, though on that point too the 
admission in th® written statement is some- 
what awkward, and defendant may, there- 
fore, have been all the more ready to explain 
it away, f 
On May 16, 1922, defendant went through 
a form of marriage with another woman. 
On May 22, plaintiff wrote to the Jewish 
Benevolent Society (Ex. Q.) setting out 
‘her case and asking for an investigation. 
There ig no doubt that the second marriage 
made the breach jrreparable, and was the 


cause of this action on the part of the plaint- ` 


iff, 
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A word of explanation is now nećes- 
sary as to the posjtion and functions of 
the Jewish Benevolent Society. ‘his 
Society has béen in existence for many 
years and is Yegarded as the govesn- 
ing body in the community. It appears 
that the head of the community 18 - 
elected, and is President of the Committee 
of the Society. There are some eight. or 
nine members of the Committes who are 
also elected by the community. This Com- 
mittee has no legal constitution and no legal 
powers save such as it may possess by the 
custom of the community. In this case it 
is clear from what has already been said? 
that both parties recognised the Society as 
competent to consider matrimonial disputes, 
but it would be impossible on the evidence 
in the case to hold that the Society, or its 
Committee, has power to divorce husband 
and wife. The practice is to give notice 
to the parties and to hear them and to refer 
the dispute to persons skilled in Jewish 
Law. That was the course followed in this 
case. A meeting wassummoned for May 
31, of which. defendant had notice. The 
parties were heard, and the case was refer- 
red to five learned men, who were then pre- 
sent. On that point Mr. Raymond's memory 
appears to be defective. The evidence of 
the Secretary of the Society, Mr, Reuben, 
of Ibrahim Moses Samuel who signed 
the decision or resolution, and of plaint- 
iff, leaves no room for doubt that the 
five learned men who pronounced the de- 
cision were present at the meeting of May. 
31. lam unable in the face of the evidence 
to believe defendant's statentent that he 
did not receive fair treatment. On June 
7, 1922, the decision was pronounced (Ey, 
T.) There appears to have been some at- 
tempt to settle matters after that. date, 
Finally, as defendant would not accept the 
decision he was formally ex-communicated, 

It is now necessary, to considerthe facts 
so stated in the light of the Jewish Law, 
At the outset a diffitulty arises owing to the 
uncertain state of that law whichis due 
in a measure to historical causes. The 
subjugation of Judaea in the reign of the 
Emperor Vespasian brough*about the poli- ~ 
tical annihilation of the Jewish nation. 
From that date no Jewish State has existed 
and there has been no Government based 
ou Jewish Law which could secure uni- 
formity of practice, and bring about the 
removal of that which has become obsolete, 
The Jews are now widely’ dispersed, and 


. is room for doubt. 
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66 
while the prineiples of’ modern Judaism 
have modified many provisions of the Rab- 
binical Code in order to make them con- 
form. to the requirements of the laws of 

„the countries in which the Jews live, the 
more conservative Jews regard all the 
norms of the Rabbinical Code as ever 
binding and unchangeable. The Jews in 
Bombay come mainly fron? Baghdad, and it 
is improbable that they regard the Jewish 
Law in precisely the same light as the Jews 
living in England or in America. It is 
plain that the custom of the community 
must be considered on points where there 

In the present case I 

have been referred to a work entitled. “The 


Jewish Law of Marriage and Bivorce by 


the Revd. Dr. Mielziner.” It contains, so 
far as can be judged, aclear and accurate 
account of the law based upon the original 
sources which are cited throughout. That 
law is founded on the Mosaic and Talmudic 
Law, and itis agreed in this case that‘in 
the sixteenth century that law was codified 
in a work styled “ Shulchan Aruch” of 
which the third part “Eben Ha-Ezer” con- 
tains the Matrimonial Law. Translations 
of portion of this book have been put in 
by either party and the substance of much 
of it is reproduced by Mielziner. In addi- 
tion to these authorities there is the evi- 
dence of witnesses as to the customs of the 
Jews in Bombay. e 

At the outset the question arises whether 
the proceedings which I have discussed 


e” could bring’ about a dissolution of the mar- 


*riage. The decision of the Privy Council 
in dasson v, Sasson (10) shows that there 
may be aJewish body competent to give 
a divorce. In that case the divorce was 
pronounced by the Grand Rabbinat at 
Alexandria. Butin this case 1am unable 
to holu that there has been a divorce. The 
decision or award (Ex. F) does not pur- 
port to have that effect, and the one wit- 
ness from among” those who signed it is 
emphatic that there has been uo divorce. 
In terms it directs the husband to give a 
pill of divorcement, to his wife, which under 
the Rabbinical Law was essential to the 
dissolution pf a mariage. How iar that 
is so now l shall consiaer later. Iteis fur- 
ther clear that the leaders of the commu- 
nity treated the parties as being still hus- 
band and, wife. I need not discuss the 
point further, for Mr. Maneksha wisely con- 
ceded that it was difficult to argue that 


(10) (194) AC. 1007; 94 L.J P, O, 13 
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the marriage had been dissolved. I will 
only point fo Mr. Raymond’s statement that 
there are no “Rabbis” in the strict sense 
of the word in Bombay. What is precisely 
‘necessary to constitute a Rabbi is a ques- 
tion.which cannot be answered on. the mate- 
rials before me, 

It is, therefore, necessary to consider 
whether plaintiff has made out causes which 
under. the Jewish Law entitle her to claim 
a divorce. The causes alleged are two:- 
(1) that she was beaten and turned out of 
the house; and (2) that her husband is 
living in adultery. The second of these. 
raises the question òf the legality of the 
second marriage, and it is here that the 
Rabbinical Law is undoubtedly obscure 
to the more enlightened 
practice of modern Judaism. The matter 
is discussed in Chap. IV of Mielziner's 
work. Upon that statement of the law it 
would be difficult to hold that the second 
marriage was in all times: and ` circum- 
stances invalid. But it is clear from the 
translations of the “Eben Ha-Iizer,” which 
have been putin (Ex. Z), that this rule 
is recognised that in every city the custom 
of which prohibits marrying a second wife 
a man cannot marry a second wife. This 
appears to be an expression of the Talmu- 
dic Law. “The law ofthe country is the 
binding law” (see Mielziner, page 23). Some 
discussion has arisen as to the correct scope . 
of this rule. It was argued for the defend- 
ant that “thelaw of the country” means the 
laws enacted or enforced by the Government 
of the countiy in which the Jew is for the 
time being living, while for plaintiff it 
was suggested that it means the law which 
tthe Jews follow by virtue of any lucal 
custom. . I have no doubt that the former 
interpretation is correct. Thatis the light 
in which Mielziner interprets it. But, it is 
further argued that the Law of British 
elndia makes polygamy lawful, and, there- 
fore, it is lawful to Jewsx That argument 
‘is based on a fallacy. There is no such 
thing as “the law of the country ” upon 
this matterin India. ‘In this country there 
aie in force side by side systems of law 
which are polygamous, monogamous, and 
even polyandious. As I have already said 
there are two systems of law which can 
conceivably be applied here, the English 
Law and the law ofthis particular gommunily, 
The English Law undoubtedly requires 
monogany butit isin mosense the law of the 
country. In my opinion it is the law of the 


x 
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community which must-prevail and that is 
“the law of the country”, being the law 
which the Courts will apply. The question, 
therefore; is whether these Jews “follow the 


Rabbinical Law upon this point or whether ` 


they are by custom monogamous. .° Upon 
that point the evidence is necessarily oral. 
The witnesses upon the point show no 
signs of bias, nor have they any visible 
motive for favouring the plaintiff. Mr. 
Raymond says second marriages are not 
. recognised in their community. I mean, of 
course, the taking of a second wife by a 
husband during the lifetime of hig first 
wife. Mr. Reuben, the Secretary of the 
Jewish Benevolent Society, gives evidence 
to the same effect. Saleh Moses Gubbay 
says that the custom both in Baghdad and 
in Bombay forbids such marriages: He 
states that he himself was betrothed in 
Baghdad and was unable to marry in 
Bombay while that betrothal was undis- 
solved. {See Mielziner; page 76 as tothe 
binding effect ofa betrothal in Jewish Law.) 
The evidence of Ibrahim Moses Samuel is 
` equally emphatic. Mr. Reuben, Examiner 
_in Hebrew in the Bombay University, 
states that in three cases a second wife is 
_ allowed: (1) where there has been no issue 
for 10 years; (2) where the first wife is in 
such a state of health as to prevent access; 
and (8) adultery. Though this witness 
“ belongs to the Beni Israel community, he 
is no doubt entitled to be considered an 
expert, on Jewish Law. The exceptions 
which he admits are recognised in very 
‘similar terms by the other witnesses. Three 
cases in which Jews in Bombay have taken 
a second wife are mentioned in the evi- 
dence, but it is not possible to say that they 
do not fall within one or other of the 
exceptions. Indeed there is positive evi- 
dence that in one at least of these cases the 
first wife had become insane. In my 
opinion the evidence of Ibrahim Moses 
Samuel is correct when he says “we follow 
the rule laid down by Rabbi Ghersom ” 
The explanation of this statement will be 
found at, page 30 of Mielziner’s work. “The 


whole of the Chapter entitled “Monogamy ` 


and Polygamy” is instructive upon this 
matter. Reference may also be made to 
page 483 of “The Jewish Religion (M. 
Friedlander)” The autbor speaks of 
“The abolition of polygamy by Rabbenu 
Gershom (eleventh.century) “ The evidence 
here is in accordance with the opinion 
espreseed by there authors, and I feel little 
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doubt that the community, with which I 
am concerned, is generally speaking mono- 
gamous, It is unnecessary to consider the 
exceptions to the rule for this case is’ 
plainly notone df them. . 

The other ground is made out by tha 
evidence in the case. Among “the wife's 
causes for divarce” Mielziner gives.at page 
123 as-No. 3 “on account of repeated il- 
treatment received from her husband, as for 
beating her, or turning her out of doors, 
or’ prohibiting her from visiting her parent- 
al home.” The Eben-Ha-Ezer is cited as 
an authority for this proposition. 

It. would thus appear that under the 
Jewish Law the plaintiff is entitled to a 
divorce, and it may be noted that the 
result would be the same under English 
Law as it now stands, The question of 
procedure remains. Under the strict 
Rabbinical Code a ritual “ get” or “bill of 
divorcement,” executed by the husband, 
would have been necessary, but in modern 
times this is not insisted.upon.and a mar- 
riage can be dissolved by the Courts of the 
State. This is clearly ‘recognised by 
(Friedlander, page 488) and Ch. XVI of 
Mielziner’s work leads to the same conclu- 
sion. It will be observed that the award 
or decision made at the. instance of the 
Jewish Benevolent Society in this case 
takes the form of a diregtion to the husband 
to divorce his wife. The only possible 
sanction is ex-communication. In this case 
that has failed and the remedies of the, 
Rabbinical Code are ineffectual. The 
Court, must in the words of the Privy 
Council, “administer remedies” as nearly 
approaching to them as the circumstances 
will-allow.” The plaintiff prays the Courts, 
to dissolve the marriage, and there is, in 
my opinion, no valid reason why the Gourt 
should refuse to doso. I donot know that 
the practice of the English Courts is of 
much assistance in determining the powers 
of this Court. The jurisdiction rests on a 
different basis, but as a guide to the 
appropriate order to be-made in such a 
case, that practice is*most valuable. It 
appears that in matrimonial causes -be- 
tweep Jews the Colits in Efigland apply 
the Jewish Laws [Lindo v. Belisario (11)], 
in order to determine such questions as 
whether a sufficient cause for divorce 
exists [see also Sasson v. Sasson (10)], but in 
granting relief the form of decree cistom- 
ary in cases between Christians is made 


(11) (1708) 1 Hagg. 216; 161 E, R. 530, 
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[Joseph v. Joseph (12). There must, there- 


‘fore, I think be a decree nisi for dissolution 
of marrisge, not to be, made absolute for 


ù period of three month's from this date. 
, Ib “cannot be doubted that the Court has 


“power to order permanent alimony. The 


defendant is bound to. make provision for 
his wife after divorce and for his child. 
Nor can it be doubted that the wife is 
entitled to the custody of the child. But the 
nature and amount of this provision cannot 


“be determined unless and until the decree 


is made absolute. Butthere is one matter 
which has been fully argued which may be 
determined here and now, and that is the 
wife’s claim to be paid the sun? specified 
in the Kethuba: This document is invariab- 


ly executed at a Jewish marriage. A bound ` 


volume. is kept at the synagogue containing 
printed forms in Hebrew and English with 


, blank spaces for the amounts and the names 


_ (page 89): 


of the parties. The sum in this case is 
Rs. 25,555. plus “200 silver Zuz.” The 
language of the document is archaic and 
formal. The history of the Kethubais given 
by .Mielziner at page 85 of his book. The 
conclusion oft the matter is stated thus 
“As the wife, in our days, is 
sufficiently protected by the civil laws of 
-ths country, and in many cases also by 


special marriage settlements made in a’ 


` more legal form, the Kethuba is generally 


. "a 


regarded as an unnecessary, useless formal- 
ity, and isealmost entirely dispensed with.” 
The same view of the Kethuba was taken 
by the Calcutta High Court in Mozeile 


_ Joshua V. Sophie Arakie (13), but the ques- 


tion of the wife's rights on divorce are. 


left undecided in the judgment of the 
learned Chief Justice. The Kethuba is, 
however, said to be ‘fa survival which is 


:, now a mere formality and nothing more.” 
_ IL have already shown that in this case the 


` transaction, and Ido not believe that the’ 
parties intended tat it should be acted: ` 


Kethuba does not represent any real 


upon. Therefore the: claim based upon it 
must fail. . 


. In concluding this judgment I must 


express my obligation to Counsel for the 


_. assistance I have received in dealirfg with 


a, matter which is necessarily difficult in 


_. the absence of any cases bearing directly 


A 


„upon the-questions in issue.. I cannot but 
K 


12) (1909) 100 L. T. 864; (1909) P. 217; 78 L. J. P. 51; 
53 S. J. 400; 25 T. L. R. 439. 
(13) 12 Ind. Cas, 485; 38 O, 708 on appeal 18 Ind, 


Cas, 132; 40 O. 286; 17 O, W, N, 472, 
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. . 
feel that in spite, of that assistance there 
is much‘which 1 could have. wished to deal 
with move fully than bas been possible in 
the absence of authority’ I would finally’ 
suggest for thé consideration of the Jewish 
community whether they would not be well- 
advised to place upon a more satisfactory 
basis the adjustment of their matrimonia 
disputes. This could be done either by the 
establishment ofa ‘bethdin’ such as is found 
in Jeruselem and Baghdad, and, I believe, 
in London, or by special legislation similar 
to the Parsi Marriage Act. The communi- 
ty $ enlightened and progressive, and 
should appreciate the benefit of certainty 
as to. the law and procedure upon these 
matters which mustyitally affect domestic 
life among them. 

One further question remains and that is 
as to the value of the plaintiffs property 
in the hands of the defendant. I have 
given my reasons for holding that defend- 
ant has. retained this property and there 
is thus a presumption against him. The 
evidence of his one witness—a reliable wit- 
ness no doubt—that plaintiff on one occa- 
sion was wearing a valuble ring—is plainly 
of no value. The plaintiff swears that her 
jewellery was worth Rs, 3,500. This is by 
no means improbable in view of the posi- 
tion of the parties. There is no evidence 
to the contrary. The details of the pro- 
perty not returned are shown by her in 
Ex. K. The total value is Rs. 4,557-12-0. 
I accept this figure. No order can, however, 
be made until the decree.is made absolute... 

The determination of issue No. 6 must 
await the confirmation of the ‘decree, 

There must be a decree nisi for divorce 
not to be made absolute until the expiry of 
three months from this date, 


R. L. Decree nisi. 


— 


MADRAS HIGH COURT. 
Seconp Crvit APPBaL No. 350 oF 1924, 
October 8, 1925. * a 
Present:—Justice Sir Charles Gordon 
Spencer,-Kr. 
NATESA PATHAR—Derenpant No, 1— 
APPELLANT ' 
versus : 
GANAPATHI SUBBU PATHAR AND 
OTHERS— PLAINTIFFS AND DEFENDANT No. 4— 
RESPONDENTS, 
Hindu Law—Sale in execution of decree against 


e so - 
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father—>Quantum of interest 
whether of fact or law. R a 
The question whether a purchaser ôn execution-of 
a decree against a Hindu father got the entjre-family 
property or only the father's share therein is #mixed 
quastion of law and fact. [p. 69, cols. 1 & 29+ - ~e 
` Gnanammal v, Muthusami, 13 M. 47; 4 Ind, Dee. 
(N. 5) 743, Abdul Aziz Khan v. Appayasami Naicker, 
‘27 M. 131 at p. 142;8 C. W. N. 186; 6 Bom. L. R. 7; 
311 A. 1; 8 Sar. P. C. J. 568 (P. C.), and Samasudra 
Allappa Naicker v. Murugappa Chettiyar, 18 Ind. Cas. 
49; 36 M. 325 at p. 339; (1913) M. W. N. 86; 18 M.-L. 
T. 571; 23 M L. J. 658, followed. ý 
Mahabir Pershad v. Maheshwar Nath Sahai, 17 
C. 584; 17 I. A711; 5 Sar, P. C. J. 489; 8 Ind. Dec. 
(N. s.) 929 (P. C.) and Abdul Aziz Khan Sahib v. 
Appayasami Naicker, 22 M. 110 at p. 112; 8 Ind. Dec. 
(x. 8.) 77, not followed. g 


‘purchased —Question, 


The mere fact that the father might have tregisfer- 


red his son’s interest’ affords no presumption that he 
had done so. fp. 69, col. 2.] - 

The fact that the sons have not been made parties 
to tho proceedings in execution of a decree ` against 
father is a material element in considering whether 
the creditor aimed at the larger or was willing to 
limit himself to the minor remedy. [ibid.] 5 fenta 


Mr. 
lant, 


Mr. K. S. Jayarama Iyer, for the Re- 
spondents. a 


C., A, Seshagiri Sastri, for the Appel- 


JUDGMENT.—The plaintiffs brought 
this suit for partition of their 4/5th shares in 
the plaint properties which form the ances- 
tral properties of themselves and their 
father, the 4th defendant. The 1st defend- 
ant brought a money suit against the 
4th defendant in S OG. 6, 
on the fileof the Kumbakonam Sub-Court 
and attached the defendants’ properties 
and purchased them in Court-auétion sub~ 
ject to a usufructuary mortgage in favour 
of Swaminadha Pathar upon which Rs. 1,000 
were due. The énly question for decision 
in this case is whether the lst defendant 
in the suit, purchased the interest of the 
4th defendant only or that of all his sons 
also. Both the lower Courts have decided 
in favour of the former alternative and 
have 8iven the plaintiffs a decree for 
partition of their 4/5th share. Whether what 
the purchaser got at the Court sale was 
the entire -family property or only‘the 4th 
defendant's share therein ió a ‘mixed qués- 
tion of law and fact. It hag been sò held 


No. 1165 of 1908 . 
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by this Court in Gnanammal v. Muthusami, 
(1) and by the Privy Councilin Abdul Aziz 
Khan v. Appayasamt, Naicker (2) and in 
Somasiindara ‘Avalappa Nicker v. Mura: 


igappa Chetiyar (3). The statementin Mahabir 


Pefshad v. Mohesjar Nath Sahai (4) and 
in Abdul Aziz Khan v. Appayasami 


„Naicker (5) that it is-only a question of 


s 


fact in each case.may be disregarded in 
the light of later pronouncements. As a 
Oourt `of Second Appeal Ihave only to see 
that the Courts below have rightly applied 
the law to the facts found by them. A 
numbér _of.cases have been citedin which 
a similar. question had to be decided as 


to the nature of the interest which passed ° 


in a sale or family property. I will not 
refer to. them as Mayne in his Hindu Law, 
9th Edition, page 433, has summed up the 


_ effect of all these decisions. He says: “The 


mere fact- that the father might have trans- ` 
ferred his’son's interest affords no presump- 
tion that-he has done so, and those who 
assert -haf he has done so must make out 
not only- that the words in the conveyance 
are capable of passing the larger interest, 
but that--they are such words as a pur- 
chasér_might be reasonably expected to 


. require,” -Then ‘in r. 4 hesays;: “The fact 


that fhe sons have not been made parties 
to the proceedingsin execution is a material 
element in considering whether the creditor 
aimed at the larger or was willing to limit 
himself to the minor remedy.” 


Both -the District Munsif and the Sub- 
ordinate Judge appear from their judge 
ments to have been quite alive to the effect 
of the rutings on the subject of the sons’ 
liability. to discharge debts of their father 
which are not tainted hy illegality or im- 
morality. from their shares of the family ° 
property. — They have considered the frame 
of the suit, the terms of the decree, and the 
sale certificate as well as the conduct of 
the parties and the character of the debt, 
The debt was a personal debt of the father 
due upon a promissory-note as it appears 
from the judgment (Ex. A) in 8. O. 8. 
No. 1165 of 1908. In,other proceedings 


. EP eo 6 
1) 18 M. 47; 4 Ind. Dec. (N. s) 743, 3 
0 27-M. 131 at p. 142; 8 O. W. N. 188; 6 Bom. L, 
R. 7; 3L L A, 1; 8 Sar. P. O. J. 568 (P. O.) 
31 18 Ind. Cas. 49; 36 M. 325 at p. 339; (1913) M, 
W. N. 88: 12M. L. T. 571; 23 M. L.J. 658. 
(4) 17 0. 584; 17 1. A 5 Sar. P.C. J, 489; 8 
nd. Dec. (x. 8.) 929 (P. O). 
(5) 22 £ tio at p. 112; 8 Ind. Dee. (x. s.) 77, 
$ ] i SA 
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between the parties, it was found that the 
debt was not incurred for immoral purposes 
jsee Ex, VIII (a). The District Munsif 
came to the conclusion in thissuit, “There 
“can beno doubt about the creditor's right 
te proceed against the family property to 
recover the debt.” But in the present case 
there are the following significant facts :— 
At the trial of the suit the defendants 
were exonerated as no guardian.was ap- 
pointed to represent them. The: decree 
directed payment of Rs. 110 by. the Ist 
defendant alone. In the petition for trans- 
mitting the decree for execution, it was 
noted that the defendants Nos. 2 to 5 had 
* been exonerated and that no relief was 
asked against them. In the execution petition 
- this fact was repeated and the prayer was 
+ for attachment of the immoveable property 
-belonging to and enjoyed by the Ist de- 
‘fendant. In the sale’proclamation the inter- 
est of the judgment-debtor was described 
as certain survey numbers inherited and 
enjoyed by the lst defendant. The sale 
certificate also contained a note that the 
defendants Nos. 2to 5 had been exoner- 
ated and the Subordinate Judge also relied 
- on the fact that the property was bought 
for Rs. 79 which is much below its value 
even after allowing for the encumbrance. 
The ptice at which the auction-purchaser 
managed to secure the property is not, in 
my opinion,so important as the low upset 
price, viz. Rs. 50 ab which the sale com- 
menced. If there is no competition, a 
successful bidder naturally will not give 
more than is sufficient to secure the sale 
being knocked down in his favour. As 
against this there is nothing but the mere 
fact that the sale certificate mentions the 
survey numbers to be sold without stating 
“that only the interest of the 4th defendant 
was made the subject of the sale. Under 
these circumstances, I am of opinion that 
the lower Courts were entitled to come 
to the conclusion that only the father’s 
sharein the suit properties was sold and I 
cannot say that their findings are wrong. I, 
therefore, dismiss the second appeal with 
costs of respondents Nos. 1 to 3. 

After the sale had been concluded, one 
of the sons, Doraiswam>, died. The Sub- 
ordinate Judge found that his share must 
go to the plaintifis and the 4th defendant. 
Although the 4th defendant was not origi- 
nally a party to the suit and did Bot claim 
1/20th eshare on account of the death of his 
son. 1 think that the Appellate Court hal 
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power, under ©. XLI, r. 33, to make this 

award in hisefavour. Appellant. will pay 

the 4th respondent's Vakil’s fee and vaka- - 

lat upon this item. 
V.N. V. ” 


R. L, Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
; SIONER’S COURT. 
Civit Revision No, 37-B or 1925. 
; September 30, 1925. 
Present:—Mr. Prideaux, A. J. 0. 
SAMSHERKHAN AND oTHERS— 
* IDEFENDANTS— APPLICANTS 
versus 
ABDUL SATTAR KHAN—PGAINTIFF— 
_ NON-APPLICANT. 

Specific Relief Act (I of 1877), s. 9—Mortgagee in 
possession—Possession through tenants—Dispossession 
of tenants—Suit by mortgagee, whether maintainable 
—Civil Procedure, Code (Act V of 1908), s. 115—- 
Wrong décision—Material irregularity or illegality— 
Another remedy open—Interference in revision. 

A mortgagee in possession through tenants is 
entitled to invoke the aid ofs. 9 of the Specific Relief 
Act on his tenants being ejected from possession by 
others. [p. 71, col. 2; p. 72, col. 1.) 

: pankarshe v. Anantsha, 16 O. P. L. R. 154, distingu- 
ished. - ; 

Sonaton Shome v. Sheikh Helim, 6 C. W. N. 616, 
not followed. 

Bindubashini Chaudhurani v. Srimati Jahnari 
Chaudhurani, 1 Ind. Cas. 150; 13 O. W. N. 303, Nobin 
Das v. Kailash Chandra Dey, 7 Ind. Cas. 924; 15 C. 
W. N. 294; 120. L. J. 483, Akhil Chandra Dey v. 
Akhil Chandra Biswas, 10 Ind Cas. 455; 15 ©. W. 
N. 715, Rathnasabapathi Pillai v. Ramasami Aiyar, 5 
Ind. Cas. 630; 33 M. 452; (1910) M. W. N. 112; 7 M. L. 
T. 311; 20 M. L. J. 301, Jagannaiha Charry y. Rama 
Rayer, 28 M. 238 and Nikal Singh v. Raghuraz Bahadir 
Singh, 32 Ind. Cas. 2u2; 18 O. O. 353; 3 O. L. J. 588, 
followed. ; f 

A Court that has decided a suit over which it had 
jurisdiction cannot only on the ground that it has 
arrived at a-wrong decision be said to have exercised 
its jurisdiction illegally or with material irregularity. 
[p. 72, col. 1.) 

Amir Hassan Khan v. Sheo Baksh Singh, 11 C. 6; 
11 1. A. 237; 4 Sar. P. C. J. 559; Rafique and Jackson's 
P.C. No. 83; 5 Ind. Dec. (N. 8.) 760 (P. O.), followed. 

it is not the practice of the Judicial Commissioner's 
Court to interfere in revision whefe another remedy is 
open to the aggrieved party and where no great in- 
justice or inconvenience would follow from their 
refusal to act. [ibid.} 

7 Ram Krishen Das v. Jai Kishen Das, ll Ind. Cas., 
814; 33 A. 647; 8 A. L. J. 791, Chidambaram Chetty v. 
Nagappa Chetty, 16 Ind. Cas, +20; 38 M. 15; 24 M. L. 
J. 73, Kashinath v. Nana, 21 R. 731; 11 Ind. Dec. (x. s.) 
492 and Balaram Misar v. Bairagi Mali, 12 O. P. L. 
R. 52, followed. sii 

Application for revision of the decree of 
the Subordinate Judge, Second Class, 
Basim, dated the 14th. January 1y25, in 
Civil Suit No, 272 of 1924, 
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Mr. D, T. Mangalmurti, for, the Appli- 
cants. i ; 

Mr. M. B. Niyogi, for the Non-Applicant. 

ORDER.—This is an application to, 


revise a decree passed by the Sub-Judge, . 


Basim, under s. 9 of the Specific Relief 
Act, directing the defendants to put the 
plaintiff in possession of a house in the 
town of Basim, and ordering that the 
plaintiffs costs should be paid by the de- 
fendants. The facts of the case may be 
stated thus. The plaintiff has been in 
possession of the house as a mortgagee 
| under a possessory mortgrge dated 26th 
August 1911, executed by one MahatapRhan 
and hissons. Defendants are said to have 
dispossessed the plaintiff in the month of 
ce 1924. The suit was filed on 6th August 
1924, 

The defence was that the defendants 
had been in possession of the house for 
the last 15 years with the permission of 
one Nasirbee, the daughter of Aslamkhan 
to whom the house belonged. The defend- 
ants were allowed to live free of rent, they 
keeping the house in good repair. Sub- 
pana the defendants purchased the 

ouse from Nasirbee on 6th March 1924 by 
a registered deed of sale. Defendants con- 
tended that the suitis not maintainable 
as the plaintiff was not’in possession of the 
house within 6 months from the date of 
the suit. 

The case was tried on the following 
issues :— > 

“i. Was the plaintiff in possession of 
the house in suit within 6 months from the 
date of this suit as a mortgagee in posses- 
sion under the mortgage bond, dated 26th 
August 1911 as alleged by him ? 

2. To what relief is the plaintiff en- 
titled ?" . 

The Court found that the plaintiff was 
in possession as a mortgagee through the 
mortgagor to whom he had leased thé 
house under a *bhadechitthi, dated 28th 
June 1911; that the plaintiff's evidence 
shows that he wasin possession till the 
month of May last year, and that the defend- 
ants had failed to establish their prior 
possession. 

_ Thecontentions raised on behalf of the 
applicants defendants in this Court are two- 
fold. The first is that under the circum- 
stances it was incumbent on the plaintiff's 
tenants to bring the suit, and that the 
plaintiff could not bring it himself. Second- 
ly, that the evidence in the case does not 
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show that the tenants were ejected from 
possession within 6 months of the filing of 
the suit. ` . 

As regards the first point reliance is 
placed on Dinkarshå v. Anantsha (1) wheres 
the Judicial Commissioner of these Pro- 
vinces laid down thatwherea tenant has 
been ejected by,athird party, the landlord 
is not competent to bring a suit for posses- 
sion under s.9 of the Specific Relief Act. 
A perusal: of the judgmentshows that the 
question of law involved therein was doubt- 
ful, and- that the learned Judge on the 
facts ofthat particular case held that the 
suit was not maintainable by the landlord. 
In Sonaton Shome v. Sheikh Helim (2) it was 
laid dow that where the plaintiff was 
in constructive possession of a plot of land 
through. his tenant and the latter was 
dispossessed, the plaintiff had no‘ right to 
bring a suit under s. 9 of the Specific 
Relief Act. 

On the other hand there is authority to 
the contrary. In Bindubashini Chaudharani 
v. Srimati Jahnavi Chaudhurani (3) it was 
held that in the case the ouster of a tenant 
in actual occupation of the land amounted ` 
to the ouster of the immediate: landlord 
to whom rent was to be paid, and that s. 9 
of the Specific Relief Act is not confined ` 
in its application to cases in which the 
plaintiff has been deprived of actual 
possession. A similar view was held in 
Nabin: Das v. Kailash Chandra Dey (4) a 
case of a usufructuary mortgage ine 
favour of the plaintiff. And in Akhil ` 
Chandra Dey v. Akhil Chandra Biswas 
(5) it was decided that the ouster’ of a 
tenant is an ouster of the landlord for 
which the landlord can sue under s. 9 of 
the Specific Relief Act. The same view 
was maintained in Rathnasabapathi Pillai 
v. Ramasami Aiyar (6) in which the case 
of Jagannatha Charry v. Rama Rayer (7) 
was followed. The Ough Judicial Com- 
missioner held the same view in ‘Nihal 
Singh v. Raghuraj Bahadur Singh (8). In 
my opinion a mortgagee in possession 
through tenants is entitled to invoke the 


1) 16 0. P. L. R. 154. è e à 
2) 6 ©. W. N. 616. : 

(3) 1 Ind. Cas. 150; 13 ©. W. N. 303. 

(4) 7Ind. Cas. 924; 15 0. W.N. 294; 120. L. J. 


483. - 
(5) 10 Ind. Gas. 455; 15 O. W. N, 715. | 
(6) 5 Ind. Cas. 630; 33 M. 452; (1910) M. W. N. 112; 
7M. L. T. 311; 20 M. L. J. 301. 
(T) 28 M. 238. E 
(8) 32 Ind. Cas. 202; 18 O. O. 353; 30. L. & 588, 
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aid of s.9 of the Specific Relief Acton his 
tenants being ejected from poégsession’ by 
others.’ P 
As to the second point in the case, it is 
contended for the applicant that the evi- 
denice does not show thal the plaintiff's 
tenants were ousted within 6 months of 
the filing of the suit. The date of eject- 
meht as given in the plaing is May 1894. 
The plaintiff examined asa witness states 
that he dogs not remember the exact month 
in which the ouster took place. P. W. 
No. 3 speaking on the 6th June last tates 
that the tenants were ejected at the end 
of the rainy ‘season, two months before 
Diwali, i. e., in August. P. W. No. 5 states 
that the tenants were ejected in July 1924. 
I doubt if this Court should interfere in 
‘revision on a question of this nature even 
if wrong. The Subordinate Judge had 
jurisdiction to try the case, and if he has 
made a mistake there is a remedy open 
to the applicants by a regular suit. Tt was 
held in Amir Hassan Khan v. Sheo Baksh 
Singh (9) by their Lordships of the Privy 
Council that a Court that has decided a 
suit ‘6ver which it had jurisdiction cannot, 
only on the ground thatit has arrived at 
a wrong decision, be said to have exercised 
its jurisdiction illegally or with material 
irregularity. It cannot be said that there 
is no evidence to warrant the decision the 
lower Court has come,to asto the time of 
dispossession. 


There is, moreover, another. principle on 
wtich I consitler that this Court should 
decline to interfere. It is not the practice 
of this Court, and the practice of the Court 
is the law of the Court, to interfere in 
revision where another remedy is open to 
.the aggrieved party and where no great 
injustice or inconvenience would follow 
from their refusal to act : see Ram Kishen 
Das v. Jai Kishen Das (10), Chidambaram 
Chetty v. Nagappa Chetty (11), Kashinath 
v. Nana (12). Sir Stanley Ismay applied 
this principle in Balarag Misar v. Bairagi 
Mali (:3), a case in which a suit under 
s. 9 of the Specific Relief Act had been 
wréngly-dismissed. I° must, therefore, de: 
cline'to find in the applicants’ favour on 

e 


(9) 11 C. 6; 11 I. A..237; 4 Sar. P. O. J. 559; Rafi 
akan P.O. No. 83; 5 Ind. Dec. (x. 3J 760 


0). 
(10) 11 Ind. Cas. 814; 33 A. 647- 8 A. L. J. 791. 
‘ (11) 16 Ind. Cas. 820; 38 M. 15; 24 M. L. J. 73, 
412) 21 B. 731; 11 Ind. Dee. (x, s.) 492, 
(18) 12 0. P. L. R, 52, 
- ¢@ 
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the second contention urged in this appli- 


‘cation. ` e 


The result is that this Rule is discharged 
with costs. The applicants will pay the 
no#-applicant’s costs. I fix Pleader’s fees 
at Rs. 15, | | 

GR. dD,” i 
l Rule discharged, 


. 
— 


- BOMBAY HIGH COURT. 
First Civin APPEAL No, 213 or 1924, 
. August 25, 1925. 
Present: —Sir Norman Macleod, Krt., 
` Chief Justice, and Mr, Justice Coyajee. 
RUPCHAND GANESH SHET—APPELLANT 


versus 
. BHOGILAL RATANCHAND— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 97—Find- 
ing as to status of agriculturist under Dekkhan 
pa TTEN, Relief Act—Preliminary decree—-Ap-" 
peal. R . i 
A finding on the question whether a party to the . 
suit is or is not an-agriculturist within the meaning of 
the Dekkhan Agriculturists’ Relief Act is not appeal- 
able as a preliminary decree. [p. 73, col. 1.] 

Dattatraya v. Radhabai, 60 Ind. Oas. 885; 23 Bom. 
L. R. 92; 45 B. 627, relied on. 

Vamanacharya v. Govind, 76 Ind. Cas. 1014; 25 Bom. 
L. R. 826; A. I. R. 1924 Bom..33, explained. 


First appeal from the decision of the 
First Class Subordinate Judge, Dhulia, 
in Suit No, 542 of 1921. 

Mr. A.G. Desai, forthe Appellant.. > - 

Mr. P. B, Shingne, for the Respondent. _ 

. , JUDGMENT. 

Macleod, C. J.—In this case an issue 
was framed: “Are defendants or any of 
them agriculturists?” After considering 
the evidence which was led before him on 
that question at great length, the Judge 
held that defendants were not agricul- 
turists. He then said: “I must now -pro- 
ceed and frame the remaining issnes, and 
as the case is a complicated one and the 
Pleaders are not ready I put the case down 
for framing issues on March 1, 1924.” 

It appears, however, that the finding on 
the issue, ‘‘Whether the defendants or any 
of them were agriculturists,” was recorded 
in the form of a decree. Against that an 
appeal was admitted by this Court. On 
the face of it the case was covered by the. 
decision of this Court in Dattatraya v. - 
Radhabai (1). The learned Judges, who 


(1) 60 Ind, Cas, 885; 23 Bom. L. R. 92; 45 B. 627, 
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admitted the appeal, appear to have con- 
sidered it arguable that the decision in 
Vamanacharyav. Govind (2) was opposed to 
the decision in Dattatraya v. Radhabat (1). 
“We must, therefore, proceed to consider 
what was decided in each of those cases. In 
the - first case an. issue was raised whether 
the defendant was an agriculturist. The 
Judge found that the defendant was an 
agriculturist, and on the plaintiff's applica- 
tion the Court drew up a preliminary decree 
in ‘terms of the finding on that issue, and 
against what he called a preliminary decree 
he‘ appealed to the District Court. The 
District, Judge came to the conclusion that 
an ‘appeal properly lay from the decree. The 
appeal came before Mr. Justice Fawcett 
and myself, when we held that no appeal 


lay from a finding of ‘the Judgein the- 


Trial Court that the defendant was an 
agriculturist, and the case would have to 
go ‘back to the Trial Court to continue the 
hearing from the point at which it was left 
off; In the course of my judgment I said: 
(page 98*): 

“The Judge should never accede to an 
application to draw up in the form of-a 
decree a finding on the question whether 
a party isan agriculturist or not. Undoubt- 
edly that is an issue which is the first 
issue to be tried in the case, and a decision 
may be given on it; but it by no means 
follows. that because that is the first issue 
to be tried, therefore, it is a preliminary 
issue on which a decree can be drawn up. 
The whole case must be decided first before 
the -judgment can be pronounced. There 
will be then a judgment deciding the rights 
of the parties with regard to all or any .of 


thé matters in controversy in suit, and- 


then it will rightly be the subject of a 
decree.” 

In Vamanacharya-v. Govind (2) the Court 
found the plaintiff to be an agriculturist 
and ordered accounts to be taken of the 
suit mortgage. No preliminary decree 
was drawn up, and it was held that there 
was no obligation on the unsuccessful 
party to appeal at that stage. The ques- 
tion before the Appellate Court was an en- 
tirely different one from the question now 
before us, Itis true that the Court said 
that the drawing up of a decree or the 
omission to doso was conclusive on the 
question whether the Court had in fact 


(2) 76 Ind, Cas. 1014; 25 Bom. L. R. 826; A. IL R. 


1924 Bom. 33. 
*Page of 23 Bom, L. R.—(Ed,] 
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rently the Judges who admitted this-appeal . 
thought that it might be argued from those 
words that provided a ‘decree was drawn 


_up, rightly or wrongly, there was a decree* 


from which an appeal would lie. But in 
that case-the question for decision was whe- 
ther therehad been a preliminary decree 
when a decree had not been actually drawn 
up. Mr. Justice Pratt said (page 836*):— ` 

“The finding on the issues as to status 
and the order ofreference to the Cemmis- 
sioner are not ajudgment which could be 
the basis of a decree. A decree involves a 
conclusive determination of the rights of 
parties, but it is preliminary when in spite 
of that conclusive determination the suit is 
not completely disposed of," 

Clearly inthe mind of Mr. Justice Pratt 
that was the test, whether there was a decree 
or not. . 

We think then that there could be no 
appeal against the finding that defendants 
were not agriculturists, and the case must 
go back for the trial to continue from the 
point at which it was left off. It will be 
open, when there is a proper judgment fol- 
lowed by a decree, for a party dissatisfied 
with any of the findings of the lower Court 
to appeal against them. g - 

The appeal will be dismissed. with costs. 

Coyajee, J.—I agree. : 

R. L. Appeal dismissed. 

*Page of 25 Bom. Le Re~ [EdP 





MADRAS HIGH COURT, 
APPEAL AGAINST OxDER No. 200 or 1923, , 
November 18, 1925. 3 
Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
THOPPAI VENKATARAMIER— ° 
DerenDaNnt No. 1 AND RESPONDENT No, 1— 
APPELLANT 
` versus ° 
A. GOVINDARAYALIER—PLAINTIFE— 
PETITIONER —RESPONDENT. f 
Probate and Administration Act (V of 1881), s. 77— 


Executor doubting genuineness “of Will-—Renunciation 
—Executorship, when may be accepted or renounced- . 


Court's powers to refuse Prebate on growed of executor's 


incapacity. ; ‘ 
Until the validity of a Will is established, an execu- 
tor appointed thereunder isnot bound to accept or’ 
renounce the executorship. ` 
Where in proceedings for grant of Probate, a person 
appvinted as executor.filed a statement doubting tha, 
genuineness of the Will but expressed his willing 


. 


. 
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ness to act as executor if the-Court considered the 
Will genuine and granted Probate, it cannot be said 
that he renounced the office of executor. 


In the goods of Manick Lall Seal, 35 C.156 and 
Sarojini Dasi v. Rajlakshmi Rasi, 60 Ind. Cas, 974; 47 
4. 838, relied on. a 

A Court cannot refuse an executor Probate because 
it considers him unfit to be executor unless the 
unfitness is of the nature of legal incapacity, that is, 
minority or unsoundness of mind. ə 

Hara Coomar Sircar v. Doorgamoni Dasi, 21 O. 195; 
10 Ind. Dec. (x. s.) 762 and Pran Nath Ghose v. Jado 
Nath Bhati®icharji, 20 A. 189; A. W. N, (1898) 14; 9 
Ind. Dee. (x s.) 483, relied on, 


Appeal against an order of the District 
Judge, Madura, in O. S. No. 1 of 1922, (O, P. 


» No. 56 of 1921) dated the 12th December 


1922. 
Mr. K. Rajah Iyer, for the Appeblant. 
Mr. K.S. Jayarama Iyer, for the Respond- 


ent. 
JUDGMENT. 

Wallace, J.—This is an appeal against 
the order of the District Judge of Madura 
refusing to grant to the appellant Pro- 
bate ofa Will. The testator named two 
executors’ of whom the appellant is one. 
The other, the respondent, applied for Pro- 
bate and the ordinary notice went to the 
appellant who appeared and challenged 
the genuineness of the. Will. The District 
Judge found the Will genuine, granted 
Probate to the respondent, but refused it to 
the appellant, on the ground that by his 


action in denying the genuineness of the 


Will, he had to all intents and purposes, 
renounced his position as executor. 

-” Now, although prior to the Probate pro- 
éeedings, the appellant had. indulged in 
wild statements that the Will was a for- 
gery, that he was never appointed executor, 
that the testator had never signed it, that 
ehis own attestation which appears on the 
Will was obtained by fraud, the statement 
he put into the Probate Court when the 
proceedings came on was of a milder tenour, 
and it is that statement alone that the 
Probate Court was, im our view, entitled to 
consider. It is open,, for example, to an 
executor to openly assert outside the Court 
that he is renouncing his executorship; but 
it is by his statement in the Court that 
he will stand gr fall. Sep In the goods of 
Manick Lal Seal (1). Now, in his statement 
to the Court the appellant merely said 
that he did not admit the execution and 
validity of the Will, that it was spurious 
document brought about by the exercise 


(1) 350.156, - 
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of undue influence, that, so far ashe (ap- 
pellant) knew, the testator never put his 
signature to the Will, and that his own 
attestation was due to his having been 
deceived by the respondent as to the nature 
of the document. And he ended up by 
saying that, if the Court considers the 
Will genuine and is prepared to grant Pro- 
bate, he is willing to act as executor. We 
do not find that this statement is an 
assertion that the Will isa pure concoc- 
tion. Whether such a statement would 
amount toa renunciation we need not here 
consider. We do not think that the state- 
mente amounts to more than this: “I have 
the gravest reasons for doubting if the Will 


“was a voluntary act of the testator while 


ina sound disposing state of mind; and, 
before I accept or renounce, I will wait 
until the Court decides on its genuineness.” 
It is quite open to an executor to take up 
such a position, There is direct authority 
for it in a case of application for letters 
of administration. See Srojini Dasi v. Raj- 
lakshmi Dasi (2). We are not prepared, 
therefore, to hold that in this case there was 
a renunciation. 

It: is, of course, well settled law that a 
Court cannot refuse an executor Probate 
because it considers him ‘unfit to be execu- 
tor [See Hara Coomar Sircar v. Doorgamani 
Dasi (3) and Pran Nath Ghose v. Jado Nath 
Bhattacharji (4)] unles the unfitness is of the 
nature of legal incapacity, that is, minority 
or unsoundness of mind. 

The District Judge is, therefore, wrong. 
The testator's wishes must be carried out, 
The District Judge’s order is, therefore, re- 
versed and Probate will be given to the ap- 
pellant jointly with the respondent. Costs 
may come out of the estate. 

Madhavan Nair, J.—I agree. 

V. N. V. 

R. L. Appeal allowed, 

d2) 60 Ind. Cas. 974; 47 O. 838. 


(3) 21 C. 195; 10 Ind. Dec. (N. s.) 762. 
Ay 20 A. 189; A. W. N. (1898) 14; 9 Ind. Dec. (wn, s.) 
483. 
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LAHORE HIGH COURT. 
Seconp CIVIL APPEAL No. 16lleor 1924. 
February 23, 1926. |, 
- Present: —Mr. Justice Campbell. 
JHANDA SINGH AND ANOTHER—PLAINTIFFS “ 
— APPELLANTS 


versus 
HARNAMSINGH AND 0OTHERS— DEFENDANTS 

i — RESPONDENTS. Š 

Evidence Act (I of 1872), s. 115—Estoppel—A ttach- 
ment and sale of property in execution—Vendee from 
judgment-debtor standing by—Denial of judgment- 
debtor's title—Estoppel—-Acquiescence, principle of, in 
admission of evidence— Registration, whether notice. 

Where a purchaser from a judgment-debtor sees 

the property, the subject-matter of his purchase, being. 
attached and sold in execution of a decree against his 
vendor and keeps silent, he is estopped from denying 
the title of the judgment-debtor at the time of execu- 
tion sale as against the auction-purchaser. |p. 76, 
col. 2. ? 

It is a well-known rule of practice that when a fact 
relevant in itself has been wrongly allowed to be 
proved in a manner not permitted by law unless the 
Opposite party objects tothe evidence at the time 

. when it ig offered, he cannot object afterwards. .But 
this principle of acquiescence can only be applied 
when the secondary evidence has been of the contents 
ofa document.which if produced itself could have 
been admitted under the provisions of the law. |p. 75, 
col. 2; p. 76, col. 1.] . 

The mere registration of a deed under Registration 
Act is not per se constructive notice of the transac- 

-tion. [p. 76, col. 1.] : 

Tilakdhari Lal v. Khedan Lal, 57 Ind. Cas. 465; 48 

C. 1; 39 M. L. J. 243; (1920) M. W. N. 591; 2 U.P. L. 

R. (P. C.) 139; 22 Bom. L. R. 1319; 18 A. L. J. 1074; 

25 ©. W, N. 49; 28 M. L. T. 224; 47 I. A. 239; 320. 

v Ale: 13 L. W. 161; 2P. L. T. 101 (P.O), fol- 

owed, 


Second appeal from a decree of the 
Additional Judge, Amritsar, dated the 15th 
March 1924, affirming that of the Munsif, 
First Class, Amritsar, dated the 12th Decem- 
ber 1922. 

j Lala Badri Das, R. B., for the Appel- 
ant, 

Mr. Gulzarilal Sahgal and Lala Fakir- 
chand, for the Respondents. 

JUDGMENT, —This is a second ap-. 
peal against the dismissal óf a suit fore 
possession of a cestain house. 

The facts found by the lower Appellate 
Court are as follows :—On 30th January 
1912 a sale-deed was drawn up and regis- 
tered by which Wasawasingb, father of 
the first four defendants, purported to sell 
to Narainsingh, the fatherof the plaintiff, 
the house in suit. On the llth May 1912 
Narainsingh executed a document, the con- 
tente of which were wrongly held by the 
‘lower Appellate Court to ‘be provable, as 
will be explained presently. In 1917 the 
house was openly sold in execution of a 


HARNAMSINGH. 
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decree against Wasawasingh and was pur- 
chased by Ram Gopal, defendant No. 5. 
Narainsingh did not raise any objection to 
the attachment of the house and took no 
action to assert hiseown title. The lower 
Appellate Court holds that he had full” 
knowledge of the execution and sale. The 
decision of the lower Appellate Court was 
that although the sale-deed was executed, 
there was no intention that the title should 
pass to Narainsingh, that consequently 
there was no sale, and that, in any case, 
since Wásawasingh was allowed by Narain- 
singh to continue as ostensible owner, the 
execution sale was binding upon Narain- 
singh on the principles contained in s. 41 of 
the Transfer of Property Act. | 

The finding that there wasno intention 
to transfer the house is based upon several 
grounds, but the principal one is the con- 
tents of the document of the 11th May 1912 
already referred to. This document was not 
produced but secondary evidence of its 
contents was offered without objection in 
the shape of acopy of the entry in the 
deed writers register and the statement of 
an alleged marginal witness QGurditsingh. 
I -may observe that what is alleged to be 
the copy ia not endorsed as admitted in 
evide A ‘ne Court below. The copy 
furthêrmore ` has been misread by the 
learned Additional Judge because it con- 
tained a great deal moresthan a mere state- 
ment by Narainsingh that he had no right 
in the house which had been sold to him 
by the deed. It stated in fact fhat Narain- °» 
singh, with effect from the date of the ° 
document, relinquished or handed back 
the house to Wasawasingh. This, however, 
is of no real significance since the secondary 


evidence could not legally have been ad- °. 


mitted at all. It is true that no objection 
was raised in the Trial Court and that 
according to a well-known rule of practice 
when a fact relevant in itself has been 
wrongly allowed to be proved ina manner 
not permitted by law,unless the opposite 
party objects to the evidence at the time 
when it is offered, he cannot object after- 
wards. One of the objections, however, 
raised in appeal to the admigsion of the 
secondery evidence was that the document 
was not shown to have been properly 
stamped and that under s. 35 of the Stamp 
Act it was wholly inadmissible. The learned 
Additional Judge has disposed of thjs ob- 
jection by saying „that the. document had 
already been admitted in evidence without 
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objection and, therefore, the objection could 
not be raised in appeal under s. 36 ofthe 
Indian Stamp Act. But the document was 
not admitted in evidente in the Trial Court, 
it was never produced and has never been 
produced. Therefore, the reception of 
secondary evidence was in direct contraven- 
tion of an imperative prohibition of the 
law and the fact that there was no objec- 
tion cannot convert irrelevant evidence into 
relevant evidence, The principle of acquies- 
cence can “only be applied when the second- 
ary evidence has been given of the contents 
of a document which, if produced itself, 
could have been admitted under the pro- 
e Visions of the law. 


It is unnecessary to remit the case to the. 


lower Appellate Court for a freshedecision 
after excluding all consideration of the 
document dated llth May 1912 since the 
dismissal of the suit must be upheld on 
the alternative ground, namely, that the 
plaintiff's father Narainsingh stood by and 
permitted Ramgopal to purchase the house 
in execution sale. The only argument put 
forward for the appellants against the con- 
tention of estoppel is that the registration 
of the sale-deed of 1912 was constructive 
noti¢e to Ram Gopal and hence neither the 
principles of s.41 of the Transjpt Pro- 
perty Act nor the provisions of of 
the Indian Evidence Act were of any assist- 
ance tohim. Their Lordships of the Privy 
Council, however, thave laid it down in 
Tilakdhari Lal v. Khedan Lal (1) that the 
mere registration of a deed under the 
Registration Act is not per se constructive 
nfotice of the transaction and that construc- 
tive notice is a question of fact, to be deter- 
mined as each case arises, whetherin that 
individual case the omission to search the 
#“tegister taken together with the other facts 
amounts to such gross negligence as to 
attraét the consequences which result from 
notice. In the present case we have the 
facts that Ram Gopal wasa purchaser in 
an execution sale, 4nd that the law pro- 
vides means by which.the public’ shall be 
aware of attachment and intention to sell, 
and also foran inqpiry before sale into 
the absolute title of the judgment-debtor 
and*for publig advertiggment of the sale. 
Facilities are also given for third peons 


(1) 57 Ind. Cas. 465; 48 C. 1; 39 M. L. J. 243; (1920) 
M.W. N. 591; 2 U. P. L. R. (P. C.) 139; 22 Bom. L. R. 
1319; 18 A. L. J. 1074; 25 ©. W, N. 49; 28 M. L. T. 224; 
471. A. 289; 32 ©, L, J. 479; 13 L, W. 161; 2 P. L. T, 
101 (P, O.). 
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to come forward and lodge objections, not 
only before sale, but also after sale and 
before confirmation. Thereis the further 
fact found by the lower Appellate Court 
that Narainsingh knew all about attach- - 
ment and sale and abstained from making 
any objection. In these circumstances 16 
has been rightly held by the lower Appel- 
late Court that his heirsshall not be per- 
mitted to deny against Ram Gopal that 
Wasawasingh was the owner of the house 
at the time of the execution sale. 

I dismiss the appeal with costs. 

R. L. : Appeal dismissed. 


BOMBAY HiGH COURT. 
First OIVvIL APPEAL No. 265 or 1924. 
August 18, 1925. 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 
NARAYAN GOVIND DESHPANDE— 
DerenDANT—APPBLLANT 


versus . 
DHONDO KRISHNA TATHE— 
PLAINTIFF—RESPONDENT. 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
s. 15B—Ex parte decree—Execution— Instalments. 

Where a decree is passed ex parte, the defendant 
can, at any stage in the execution proceedings, show 
that he was an agriculturist at the date of the decrea 


d claim instalments 
nuded v. Chanbasappa, 80 Ind. Cas. 162; 26 
Bom. L. R. 153; A. I. R. 1924 Bom. 305, relied on. 


First appeal from the decision of the 
First Class Subordinate Judge at Poona, in 
Darkhast No. 398 of 1924. 

Mr. S. Y. Abhyankar, for the Appellant. 

Mr. L. B. Petkar, (with him Mr, T.N, 
Walavalkar), for the Respondent. 

. JUDGMENT.—In this Darkhast the 
defendant pleaded that he was entitled to 
the status of an agriculturist. The Sub- 
ordinate Judge said: “The contention comes 
tap late and it cannot be recognized in 
execution now.” It has been held by this 
Court in Rudrappa v. Chanbasappa (1) that 
where a decree is passed ex parte, the de- 
fendant can, in execution proceedings, show 
that he was an agriculturist at the date 
of the decree and claim instalments under 
s. 15Bof the Dekkhan Agriculturists’ Re- 
lief Act, The defendant is, therefore, en- 
titled to prove that he was an agriculturist 
atthe date of the decree. Seeing that he 


(1) 80 Ind. Cas, 162; 26 Bom. L R. 153; A. 1. R, 
1924 Bom. 305. 2 


_ [94L ©. 1926) 
is ‘able to rely on that authority the only 
question we. have to decide at, present 
“is whether the defendant should Qe allowed 
to prove that he was an agriculturist 4&t 
-the date of the decree. It is argued that 
- there isa bar to his doing that owing to 
the fact that there were previous Darkhasts 
-in which the defendant had not claimed 
.that he was an agriculturist. But as far 
-as we know there is no rule of limitation 
which prevents an agriculturist from claim- 
ing to be allowed to prove his status at 
any stage of the proceedings so that if 
successful he may ask the Court to apply 
the provisions of the Act in his favour. 
The appeal, therefore, must be allowed 
-and thecase must ga back to the Execut- 
ing Court to decide whether the defend- 
ant was an agriculturist at the date of the 
decree, . . : 
The defendant is entitled to his costs. 
R. È. Appeal allowed. 


merana Kn 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 444 or 1923, 
November 6, 1925. 

Present: —Mr. Justice Wallace and 
. Mr. Justice Madhavan Nair. 
MIKKILI ANKAYA—Dergrnpant No. 1— 
APPELLANT 

versus 2 
ALLAPARTI RATHAMMA—PtaintTirF— 
~- RESPONDENT, 
_. Provincial Small Cause Courts Act (IX of 1887), e. 

28, Sch. II, Art. 81—Suit for damages for use and 
occupation, nature of—Transfer of suit under s. 28 
to original side—Civil Procedure Code (Act V of 1908), 
ss. 96, 102—-Appeal— Second appeal. 

A suit for damages for use and occupation based on 
an allegation of permissive occupation is a suit of 
small cause nature and does not come under Art. 31, 
Sch. IJ, of the Provincial Small Cause Courts Act. e 

A small cause suig when transferred to the original 
side under s. 28 does not remain a small cause suit 
though it remains of a small cause nature. An appeal, 
therefore, lies against the decree in such a case, 
but where the subject-matter of the suit does not 
exceed Rs? 500, a second appeal is incompetent. 

Koollipara Seetapaty v. Kankipaty Subbaya, 1 Indi 
Cas. 543; 33 M. 323; 20 M. L. J. 718;6M. L. T. 121 and 
Abdul Majid v. Bedyadhar Saran Das, +37 Ind. Cas. 
92:89 A. 101 atp. 102; 14A. L., J. 984, distingu- 

ished. : oe Bats 
- Appeal against an order of the District 
Court, Guntur, dated the Ist August 1928, 
in A. S. No. 13 081923, preferred against a 
decree of the Court of the District Munsif, 
Repalli at Tenali, in O, 5. No, 97 of 1921], 


MIKKILI ANKAYA V. ALLAPARTI RATHAMMA, , 


4 
Mr. P. Satyanarayana Rao, for the Appel- 

lant. nd ot . 

Mr. Ch. Raghava Rao, for the Respond- 


ent. . 

JUDGMENT.—The first point for dégi- 
sion is whether on the plaiut as laid, this 
appeal against order lies, We think the 
claim is founded on an allegation of per- 
missive occupation and is a claim for 
damages for use and occupation. We do 
not think the suit comes under Ait. 31 of 
the Second Schedule of the Provincial Small 
Cause Courts Act, and, therefore, it is a suit 
of a small cause nature, ; 

The next point taken by appellant is that ° 


the transfer of the suit to the original 


side under s. 23 of the Act, constituted it 
an original suit and that, therefore, a second 
appeal lies as ifthe suit was an ordinary 
originalsuit. The answer to that is that 
the transfer under s. 23 does not and 
cannot change the nature .of the suit and 
it is the nature of the suit which is the 
test under s. 102, O. P. ©, and O. XLII, 
r. (1) and (v). The last point urged is that, 
if the suit though transferred remains a 
small cause suit, no first appeallies. The 
answer to that is that tlte suit does not 
remain a small cause suit though it remains 
of a small cause nature. 

A first appeal is, therefore, valid but 
under s. 102, a second appeal is barred. 
In Kollipara Seetapaty v. Kankipaty Sub- 
baya- (1) and Abdul Majid v. Bedyadhar 
Saran Das (2), tbe suit had not been trans- 
ferred under s. 23. It was from the begig- 
ning a small cause suit, tried on the ori- 
ginal side. The decision of the District 
Munsif was, therefore, the.decision of a 
Court of Small Causes and final under s. 27, 
and no appeal lay. 

We hold that no second appeal -lies and 
dismiss the appeal with costs, 

V.N. V. Appeal dismissed. 


. 
(1) 17nd. Cas. 543; 33 M. 323; 20M. L. J. 718; 6 M, 
L.T, 121. wos: 
(2) 37 Ind. Cas, 92; 39 A, 101 at p. 102; 14 A. D. J, 
984. 
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| ALLAHABAD HIGH COURT. 
‘First AppgaL From ORDER No, 97 or 1925. 
. March 4, 1926. 
` ` Present :—Mr. Justice Walsh and 
Mr. Justi&e Dalal. 
SHAUKAT ALI—DEFENDANT— 
d APPELLANT 
a re AAN, versus | : 
` Musammat SHAKILA BANO— PLAINTIFF 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908, 0. XLVII, 
rr: 4, 7—Appeal—Error . apparent in face of record, 
Court incorrectly thinking, whether good ground—Con- 
travention of r, 4, ground of appeal—Court, what to 
consider. ` A 

An-appeal against an order granting a review does 
not lie on the ground that the lower Court was in- 
correct in thinking that there was a migtake or error 
apparent on the face of record. Again, an appeal 
against an order passed in review on the ground that 
the provisions of r.4, O. XLVII, O. P. C., had been 
contravened by the lower Court must be confined to 
a disregard of those provisions only and not to any 
other matter on which the granting of review is 
based. h 
. First appeal from an order of the Sub- 
ordinate. Judge, Budaun, dated the 3rd 
March 1925. | 

Mr. M. A. Aziz, for the Appellant. 

_ Mr. S. A. Haider, for the Respondent. 

JUDGMENT.—We are of opinion that 

_ no appeal lies in this case. On the 3rd of 

‘March 1925 the learned Subordinate Judge 
of Budaun reviewed an order of his passed 
a month earlier. An application was made 

by a lady tosue ¢sa pauper, and by the 


HIRA LAL V. DARBARI LAL. 
. 


_the review is based. 


first order the lower Court dismissed the ` 


. application, Subsequently there was an 
application for review in which it was 
* pointed out that there had been a mistake 
apparent.on the face of the record. The 
lower Appellate Court accepted this view 
of the matter, revised its previous order, 
granted the application for review, and 
allowed the applicant to sue as a pauper. 
Under O. XLVIL an appeal is strictly limit- 
ed under 1. 7. An order granting an ap- 


plication. for review may be objected to ° 


only on the ground that it was in contra- 
vention of the provisions of r. 2, or in con- 
travention of the provisions of r. 4. There 
is a third ground of appeal regarding limi- 
tation, with which we are not concerned 
here. The provisiong pf r. 2 relate to the 
Court to whom applications for “review 
must be made when the grounds cf review 
show the existence of an error apparent on 
the face of a decree. Underr.*4 an appli- 
cation for review shall not: be granted 
without previous notice to the opposite 
party, and when the applicant. alleges the 


[94 I. O. 1926): 


discovery .of new matter or evidence, the 
Court must see that there is strict proof of 
such allegation. In the present case the 
ground of attack is that the dower Court 
was incorrect in thinking that there was a 
mistake or error apparent on the face of the 
record. In such a case no appeal is provid- 
ed for under O. XLVII. The learned 
Courfsel for the applicant argues that the 
lower Court had acted in contravention of 


-the provisions of r. 4 by granting the 


review. In r 4, cl. (2) there are certain 
provisions with which the Court has to 
comply on granting a review. In our 
opinion, the appeal will be confined to a 
disregard of these provisions only and not 
to any matteron which the granting of 
In the present case 
there has been no breach of the provisions 
of r. 2or r. 4. 

We dismiss this appeal with costs in- 
uns in this Court fees on the higher 
scale. 


F.Q. Appeal dismissed. 


Tay 


LAHORE HIGH CÖURT. 

Crvin Revision PETITION No, 382 or 1925. . 

February 1, 1926. 
Present :—Mr. Justice LeRossignol, 
HIRA. LAL—DBFENDANT—PETITIONER 
| VETSUS 

DARBARI LAL—PLAINTIFF— RESPONDENT. - 

Civil Procedure Code (Act V of 1908), s. 85-A— 
False defence—Compensation. 

No compensation for a false defence can be awarded . 
unless objection has been taken-by the party against 
whom the defence was set up. hi 


Petition for revision of a decree of the 
Small Cause Court, Delhi, dated the 14th 
Mareh 1925. 

Mr. Brij Lal, for the Petitioner. 

Mr. Bishen Narain for Lala Sardha Ram, 
R. 5., for the Respondents. 

JUDGMENT.—The learned Judge of 
the Court below has awarded costs of Rs, 50 
by way of compensation for a false defence, 
but his order is illegal as no objection was 
taken by the other side. He should study 
Act 1X of 1922 carefully. ` 

I accept the petition and modify ibe 


‘lower Court’s decree, by striking out the 


award of Rs. 50 compensation and the direc- 

tion that petitioner shall be prosecuted. 

No costs for this hearing: 
R. L. Petition accepted. 


[94 I. O. 1986] 


MADRAS HIGH COURT. 
- APPEAL AGAINST ORDER No. 209 or 1925. 
. November 5, 1925. . 
Present:—Mr. Justice Wallace and 
Mi. Justice Madhavan Nair. ‘ 
RAMANUJULU REDDY—~Peririoyer 
: —APPELLANT 
ie VETSUS 
RANGIAH REDDIA R—Responpent. 

Guardians and Wards Act (VIII of 1890), ss. 84 (d), 
45—Moneys invested in unapproved security—Realisa- 
tion from guardian on pain of punishment. 

Section 34 (d), Guardians and Wards Act, does not 
apply to moneys invested .whether in approved or 
unapproved securities but is limited to such a balance 
of cash as the accounts show to be in the hands of 


the guardian and itis only such cash that he tan be 


compelled to produce on painof punishment under 
.8. 49 of the Act. [p. 79, col. 2.] 

Where the guardian in defiance of the order of Court 
invests moneys belonging to the minor in an unap- 
proved instead of an approved security, it is such cash 

‘only that he would have had if he had followed the 
directions of the Court that he can be compelled to 
produce. [ibid.] 

Jagannath Panja v, Mahesh Chandra, 36 Ind. Cas. 
286; 25 ©. L. J. 149; 21 O. W. N: 688 and In re 
Nikhrannessa Bibi, 33 Ind. Cas. 918; 20 0. W. N. 663, 
referred to. |, 

Sita Ram v. Gobindi, 80 Ind. Cas, 592; 46 A. 458; 
en = L. J. 585; A.I. R. 1924 All. 593, distingu- 
ished. 


Appeal against an order of the District 
Court, Chingleput, dated the 2nd May 1925, 
and made in M. P. No. 157 of 1925, in O. P. 
No. 64 of 192z. | 


Mr. K. Rajah Iyer, for the Appellant. 
Mr, T.K. Ramaswami Iyenger, for the 
Respondent. . 


JUDGMENT.—There can be no doubt 
that appellant has wilfully disobeyed the 
orders of the District Court On. 10th 
October 1922 he was girected to invest the 
minors money in appioved secusities. In- 
stead of doing so, he lent it out on pro-notes 
and did not inform the Court that he has 
done so until he was called to account over 
a year later. ‘he excuse that on Ilth 
October 1922 he was not a proper guaidian, 
as he had not given security, caries no 
weight. The Cuuit then pointed out to 
him his duty, whether as guardian de facto 
or as guardian de juve and he bas not dene 
his auty. Since iken, he has at various 
times been ordered by the District Court 
to realise and deposit thuse moneys in that 
Court. ‘The earliest of these orders was on 
29th October 1924. . Admittedly he has 
taken bo steps toiealise the money on the 
pro-notes and is now no nearer doing «£0 
{pay he was then, He pleads that owing to 
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tightness in the money market his promi- 
sors cannot pay at present. He has taken 
no steps to compel them to pay. ` 

Nor is the appropriate remedy for such 
conduct action under s. 45 (1) which the 
lower Court has taken. Is it a case 10 
which that section is applicable? The 
lower Court has brought the case under 
s. 45 (1) (b) as failure to exhibit accounts 
in compliance with a requisition under s. 34 
(e) and to pay into Court the balance due 
on those accounts in compliance with a 
requisition under s. 34 (d) (3). The appel- 
lant’s contention is that s. 34 (d) is limited 
to such balance as his accounts show. to be 
in his hands and not moneys invested and 
in the hands of others, The respondent 
does not go so far as to contend thats. 34 
(d) authorises a Court to compel a guar- 
dian peremptorily to realise all inveést- 
ments ofthe minor's money and produce 
the cash but he does contend that it au- 
thorises the Court to compel such immedi- 
ate realisation and production of. cash or 
production of the whole cash anyhow by 
the guardian, whether or no he canat once 
realise the investments in cases where ihe 
investments have been made in defiance 
of the orders of the Court. 

It is clear to our minds that when, 
say, a guardian’s accounts are in the shape 
of so much invested inapproved securities 
and so much in cash, the balance due from 
him on those accounts would naturally be 
the amount of cash in his hands. We are 
unable to see that the interpretation of that, 
phrase should mean anything different wLer 
the investments are in securities but not in 
approved securities even when the invest- 
ment wasin defiance of the orders of the 
Court. No more cash thanis in the hands». 
of the guardian would have been in his 
hands if he had oheyed the orders ofthe 
Court, and itis only that cach that ought 
to bein his hands that the Court can at most 
under s. 34 compel him,eon pain of punish- 
ment under s. 45 to, produce. In other 
words the Court cannot in this case say to 
him “if you had obeyed my orders you 
would have had more’ cash to produce,” 
because that wouldnot be true. The test, 
to oux minds, is what’ cash shotld the guar- 
dian have had, if he had followed the Court's ` 
directions and it is such cash and such only 
thatthe Caurtcan under s. 34 compel him 
to produce, i 

Authority on this point is scanty.” Our 
attention has been called to. two, rulings 


ko 
of the Caleutta High Court Jagannath 


Panju v. Mahesh Chandra (1) and In re, 
--Nikhrannessa Bibi (2). In both cases the 


AKSHOY RUMARW. NALINI KUMAR, 


[94 I. 0, 1996) 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 295 or 1924. 
f November 10, 1925. i 


Court proceeded on the accounts filed by» Present:—Justice Sir Ewart Greaves, KT., 


the guardians, and ‘called on them to 
produce only such cash as those accounts 
showed to be in their hands. 

A Bench of the Allahabad High Court 
has dissented from the Calcutta view in 
- Sita kgm v. Gobindi (3) and laid down that 
the Court is not bound to accept the 
balance shown on the guardian’s accounts, 
but may reviseit by striking out payments 
which appear toit improper. The finding 
of fact in that case was that a sum of 
Rs, 900 alleged by the guardian to have 
been spent had not been spen? on behalf 
‘of the minors, and the High Court, in 
arriving at the balance of cash which the 
guardian ought to have had, added that 
item. The case is not on all fours with the 
present. Here the investments attacked 
are for the minor and enure from him. It 
was the guardian's duty in obedience to 
the order of the Court dated 11th October 
1922 to invest the money now tied up in 
the pro-notes in approved securities. For 
this purpose ‘it was unnecessary for the 
Court to order him on 2/th October 1924 
torealise the investments and deposit the 
actual cash, and that order, we have already 
held, was not gn order under s. 34 (e) 
and (d). 

We are given to understand that the 
_promisors.of the pro-notes are willing to 
convert their obligations into first mort- 
gages on immoveable property. If this 
is true,*the intention of the District Court 
in its order of llth October 1922 is ful- 
filled. 

We are of opinion that the order under 
appeal is ultra vires. We, therefore, 
set it aside. Twomonths’ time from to-day 
will be given to appellant to have the 
pro-note replaced by first mortgages. 
-this is not done the District Court will 
take steps to rembve the appellant from 
his guardianship and to have the security 
bond enforeed against him and the sureties. 
.We make no order as to costs. 

The fines if paid, shtuld be refunded. 

VIN v. 


R. L, Appeal allowed. 


@ 36 Ind. Cas. 286; 25 O. L. J. 189; 21 0. W. N. 
9) 33 Ind. Cas. 918; 20 0. W. N. 663. 


„~ (2) 80 Ind. Oas. 592; 46 A. 458; 22A, L, J, 585; A L 
R. 1994eAll, 593. 
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and Mr. Justice Panton. . 
“AKSHOY KUMAR DE PATWARI— 
J uDGMENT-DgeBTOR—-APPELLANT 


; Versus i 
NALINI KUMAR MAJUMDAR AND 
ANOTHER —DECREE-HOLDERS— RESPONDENTS. 
Ezecution—Original application pending—Further 

application, if necessary. 

Where there has been no dismissal of the original 
application for execution, no special application is 
negessary to revive the first application which: re- 
mains pending before the Court. [p. 81, col. 2.] 

Appeal against an order of the District 
Judge, Noakhali, dated the 9th of April 
1924, affirming thit of the Munsif, Second 
Court, Lakhimpur, dated the Ist of Sep- 
tember 1923. 

Mr. Brojendra Nath Chatterjee and Babu 
Mohendra Kumar Ghose, for the Appellant. 

Dr. Radhabenode Paland Babu Bhupendra 
Kishore Bose, for the Respondents. 

JUDGMENT.—tThis is an appeal by 
the judgment-debtor against a decision 
of the District Judge of Noakhali, dated 
the 9th April 1921, dismissing an appeal 
preferred by the judgment-debtor to him 
and confirming a decision of the Munsif. 

The facts areas follows. A rent decree 
was obtained against the judgment-debtor 
on the 24th of May 1916.” The decree- 
holder in execution of the decree brought 
the Senancy to sale on the 7th September 
1918. The sale wasset aside at the instance 
of the judgment-debtor on the lst October 
1920 the ground for setting aside the sale 
being that the sale proclamation had been’ 
suppressed. Although the sale had been 
set aside the decree-holder did not refund 
the purchase-money paid by the auction- 


. purchaser. No order to this effect was 


made at this date. Then the decree-holder 
made a second application on the 2Uth 
April 1921 for execution of the rent-decree, 
It was urged by the judgment-debtor that 
the application was barred by limitation, 
But this contention was overruled. On 
appeal it was held that limitation was no 
bar but that the application for execution 
was not maintainable inasmuch as the 
money had not been refunded by the decree- 

older and inthe result the application 
of the 20th April 1921 was dismissed. The 
learned Judge states, “The execution case 
is dismissed.” But this must clearly apply . 
to the application of the 20th April 1921, 


[941. 0. 1986] 


alone forin an earlier part of his judg- 
ment the learned Judge exptessly states 
that the applicant, that is, the decree- 
holder, may apply for execution, in con- 
tinuation ° of his previous application, 
that is to say, the application of 1918 
which, it seems to me by virtue of 
_this order of the District Judgeis clearly 
treated a3 then pending and undisposed 
of. On the 5th September 1921 the auction- 
purchaser applied for refund of the pur- 
chase-money paid by him and an order for 
such arefund was made on the 26th No- 
vember 1921. Butin fact the money was 
not refunded until the 23rd February 4923. 
Subsequent to the refund, namely, on 
the 27th February 1923, the decree- 
holler again applied for sale of the 
- property in continuation of the previous 
execution case. It is stated that before 
the 10th of August 1921 the property was 
brought to sale by the same decree-holder 
in execution of another decree and that he 
purchased it himself. But the facts on 
this point are not clear and we do not 
think that we can attach any importance 
to this sale in the present application. 

Then to return to the application of the 
27th February 1923 the first Court held 
thatit was not barred by limitation, holding 
that time ran from the date of the refund, 
that it to say, 23rd February 1923. The 
lower Appellate Court confirmed this de- 
cision and held thatthe application of the 
27th February 1923 was merely in continu- 
ation of the first application for execution 
and that accordingly, it was not time- 
barred. 

Now the case is governed by the special 
rule of limitation applicable by virtue of 
Art. 6 of Sch. (III) of the Bengal Tenancy 
Acs which provides that the period of limi- 
tation for execution of a decree made bet- 
ween a landlord and a tenant isa period 
of three years uuless the judgment-debtos 
has prevented thg execution by fraud or 
force. It is accordingly contended before 
us that the present application is time- 
barred by virtue of the provisions of Art. 6, 
more than-three years having elapsed since 
the date of decree now sought to be put 
into execution. It seems to me, however, 
that the only question that really arises 
is whether the present application, that is 
to say, that of February 1923 can be treat- 
ed as a continuation of the first application 
for execution madetin 1918. Ifit can be 
so treated, then clearly, no question of 


6 


In re DEONATE, 


A, 
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limitation arises." We have been referred 
to several cases in support of the conten- 
tion urged by the learned Vakil for the 
appellant and noteably to the case of 
Midnapore Zemindary Company, Limited v; 
Dina Nath Saha (1). But it seems to me 
that the ground ofthat decision was that 
there had been actual dismissal of the 
execution case and in the judgment of the 
Court this is expressly insisted cn and it is 
stated that but for this the application 
which was held to be barred might have 
been treated as a contiuation of the origi- 
nal application for execution. Now inthe 
case before us, -a3-I have already indicated, 
there was apparently no dismissal of the 
original application for execution. Satis- 
faction, ib is true, was entered after the 
sale had taken place but the matter was 
subsequently re-opened and satisfaction 
was set aside by reason of the application 
of the judgment-debtor of the-lst October 
1920 and accordingly, it seems to me that 
no special application was necessary to. 
revive the first application which was still 
pending before the Court until it was final- 
ly disposed of and as I have already point- 
ed out the District Judge in passing the 
order of the 10th August 1921 expressly 
states that this application is still pending 
and that an application in continuation. 
thereof could still be made if the money, 
which had been paid was refunded by the 
decree-holder. For these reasons, therefore, 
we think that the case is not barred by 


the provisions of Art. 6 of*the Bengal’. 


Tenancy Act and that the lower Appellate’ 
Court has rightly held that the application 
was in continuation of the original appli- 
cation for execution. 


The result, therefore, is that the appeal °- 


fails and is dismissed with costs,. hearing 

fee two gold mohurs, ; á 
kR. L. Appeal dismissed. 
(1) 45 Ind. Cas. 712; 22 O. W. N. 766. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. . 
Re Secoxp UivıL APPEAL No. 282 or 1995. 
k Februaty 5, 1926.° 
Present : —Mr, Findlay, Offg. J. O. 
In re DEONATH— APPLICANT. 
Practice—Rgference to Bench—Appeal head and 
closed Jor judgment—Legality. 
Though it is open to the Judicia! Comm’asioner 
under the Bench Rules of the Nagpur Judicial Com- 
missioners Court to order that a partioulgr cage bs 


os a -* 
82 
heard by a Bench, such orders will be passed in 
exceptional circumstances only unless the Additional 
Judicial Commissioner concerned is cf opinion that 


reference to a Bench is necessary or desirable in 
the case. 

An application for referenge to a Bench which is 
filed after an appeal is heard and closed for judgment, 
should not be granted as the granting thereof would 
amount to an expression of opinion of a Judge of 
co-extensive jurisdiction that the view the Additional 
Judicial Commissioner might take in the appeal in 
question is likely to be doubtful or erroneous one, and, 
therefore, he should desist from passing a judgment. 


Application for referring to Bench ques- 
tion of law in Second Appeal No. 282 of 
1925 (Bhairo Prasad v. Deonath). 

Mr. M. B. Kinkhede, R. B. and Mr.G. R. 
, Deo, for the Applicant, : 

”  ORDER.—This is an application by the 
respondent Deonath in Second Appeal 
No. 282 of 1925 before Hallifax, A. J. O. 
(Bhairao Prasad appellant v. Deonath res- 
pondent). The appeal was apparently 

` heard by the learned Additional Judicial 

Commissioner on the 26th of January last 

and on the same date the present appli- 

cation was lodged. 

In this application it is’ alleged that a 
certain question of law arises in the said 
appeal, which makes. it advisable that the 
matter involved should be referred to a 
Bench. Iam also asked to make measures 
which would lead to the deferring of the 
delivery of judgment by the Additional 
Judicial Commissioner in question. 

Imay at once say that, even if, on the 
merits, there had been involved in the 
appeal in question any matter which prima 
„facie would’ render the constitution of a 
*Bench advisable for its consideration, the 
present application obviously comes tco 
late. I have been referred by the learned 
Counsel for the applicant to the decision in 

«* Hukum Chand Boid v. Kamalanand Singh 
(1) where the inherent power of the Court 
to stay the drawing up of its own order was 
recognised. Again,in Nand Kishore Singh 
v. kam Golam Sahu (2) -Mookerjee and 
Holmwood, JJ., were of opinion that they 
were competent to mgke an order for stay 
of proceedings in execution in view of an 
application by the judgment- debtor to the 
Judicial Committee for special leave to 
appeal to His Majesty in Council. In 
Padmabati “Dasi v. Rasik Lal Dhar (3) 
Jenkins, C. J., and Woodroffe, J., held that 
thə Gourt has inherent jurisdiction to 


(1) 33 ©. 927 at.p. 932; 3 0. L. J. 67° 
FA 18 Jnd. Cas. 207; 40 C. 955 at p. 960; 16 OL. 


J. 808. : 
(8) € Tug, Cas, 066; 37 Ç. 259, 
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re-heara matter before the order passed by 
the Court at° a previous hearing has been 
perfected. 

„I am unable to see that any of these deci- 
sions have any real bearing on fhe matter 
in issue. Once the individual case or appeal 
is allotted to the file of any one of the 
Judges of this Court, such Judge has ab- 
solutely equal and co-extensive power with 
the Judicial Commissioner for the disposal 
of the case before him. It is, no doubt, 
true that under the Bench Rules of this 
Court, it is open tothe Judicial Commis- 
sicner, in any particular case to order that 
it should be tried by a Bench. But I may 
say in this connection that I should, only in 
a very exceptional case, pass such an order 
unless the individual Additional Judicial 
Commissioner concerned was of opinion 
that reference to a Bench was necessary or 
desirable, 

In the present case, however, the general 
principles on which I should exercise the 
power of ordering a Bench, need not be 
considered, for the present application ob- 
viously comes tco late. Had this applica- 
tion been made before the appeal had been 
heard, a different set of considerations 
would have arisen in connection with. its 
disposal. As the case stands, the appeal in 
question has already been heard and, for 
all I know, the learned Additional Judicial 


-Commissioner may have delivered judg- 


ment before this -order is pronounced. 
Whether he has done so or not, is, 
however, immaterial. My own view is 
that I have no power whatever to:make 
the order I am asked to pass in the present 


case. Were it conceivable that I should 
pass any such order, the latter would 


amount to an expression of opinion by my- 
self, sitting as a Single Judge, that the 
view the Additional Judicial Commissioner. 
might take in the second appeal in ques- 
gion, was likely to be a doubtful or errone- 
ous one and that, therefore, he should desist 
frcm passing judgment in the case in order 
that it might be referred to a Bench. 

It seems to me perfectly obvious that 
I have no such power and that- any such 
order, if passed, would constitute a gross 
excess of the jurisdiction or powers vest- 
ed in me. The application is accordingly 
dismissed without notice to non-applicant, 

G. R. D. Application dismissed, ` 
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MADRAS HIGH COURT. 
FULL BENCH. P 
Civin APPEAL No. 70 of 1921, 
March 31, 1925. 

Present:—Sir Victor Murray Coutts , 
Trotter, Kt., Chief Justice, Mr. Justice 
Phillips and Justice Sir Kumaraswami 

Sastri, Kr. x 
_ KATREDDI RAMIAH AND ANOTHER 
_—DereNDaNTS Nos. 2 AND 15— APPELLANTS 
` Versus i 
. KADIYALA VENKATA SUBBAMMA 
AND OTHERS— PLAINTIFF AND DEFENDANTS 
Nos. 1, 3 to 14 AND 16—RESPONDENIS. 6 

Probate and Administration Act (V of 1881), appli- 
cability of, to unprobated mufassal Will. 

An executor appointed by a Will in the mufassal of 
the Madras Presidency to whieh the Hindu Wills Act 
does not apply, has vested in him the estate of the 
testator and has all the powers of an executor as set’ 
out in the Probate and Administration Act even though 
such executor does not obtain Probate of the Will. 
-[p. 99, col. 1; p. 95, col. 2.] 

[Case-law reviewed.] 


Appeal against a decree of the Court 
of tho Additional Subordinate Judge, 
Hllore, in Original Suit No. 35 of 1920 (0. 8. 
No. 100 of 1919 on the file of the Sub- 
Court, Ellore), 

This appeal and the memorandum of 
cross-objections filed by the 3rd respondent 
came on for hearing on the 30th and 3ist 
October 1924, upon perusing the. grounds 

‘of appeal, the judgment and decree of the 
lower Court and the material papers in 
the case and upon hearing the arguments 
of Mr. A, Krishnaswami Ayyar, for the 
Appellants and of the Advocate-General 
for the 16th Respondent, and of Mr. G. 
Lakshmanna and Mr.. V. Suryanarayana, 
for the Respondents Nos. land 2, and of 
Messrs, A. Satyanarayana and P. Bapiraju, 
for the 3rd Respondent, and of Mr. Ch. 
Raghava Rao, for the 7th Respondent, and 
the appellants having given up Respond- 


ents Nos. 4, 8, 9, 13 and 14 and elected to ° 


proceed without them (vide order of Court, 
dated the 25th August 1921) and, the other 
Respondents Nos. 5, 6, 10, 11, 12 and. 15 
not appearing in person or by Pleader, 
and thecase having stood over for con- 
sideration till 13th November 1924, the Court 
(Spencer and Srinivasa Ayyangar, Jd.) 
made the following 


ORDER OF REFERENCE TO 
A FULL BENCH. 
Spencer, J.—M» Subbanna executed 
& Will on September 22, 1914, and died 
more than two years afterwarde on January 
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sums owed to him by others to 


; a 
8a. 
5, 1917, leaving no sons but a daughter” 
a daughter's sonand a. widow. 


. He appointed his. wife executrix of his 
Will authorizing her to pay his debts out 


of the proceeds of 1,000 bags of paddy * 


that he had in store in 1914, to recover 
sell a 
certain house and site, to carry out certain 
charitable and religious dispositions to 
adopt a sonand to manage the adopted 
son’s one-third share of immovable pro- 
perty till he attained majority, ete, and 
then follows a generel clause :—“I authorize 
my wife to conduct all the remaining 
affairs in my stead.” Respondent's Vakil 
attempted, to argue that Ist defendant 
was only an executrix for a limited 
purpose (compare s. 35 of Probate and 
Administration Act) and that the 
tention of the testator was to empower 
her to transact only those affairs which 
he specifically mentioned in the Will. The 
use of the Telugu words (yavttu) and 
(tatimma) in this passage is to my mind 
consistent only with one meaning and that 
is that the testator:intended his wife to 
be his general executrix. -He providedin 
his Will that his entire immovable pro- 
perty (excluding certain purchases of land 
which he had dedicated to temple worship) 
should be divided into three sharesand une 
share given to his daughtews son (2nd plaint- 


iff), one to his adopted son (16th defendaut) - 


and one to his widow (1st defendant) for life, 


aud thatafter her death her slfare should ° 


be divided between bis daughter’s sun sud 
the son adopted by his widyw. The 
genuineness of the Will ıs not disputed. 
Owing tothe lapse of time between the 
making of the Will and the testator’s death, 
and the expense of law suits which he 
engaged in during his life, the paddy men- 
tioned in the Will as- a fund for dischaig- 
ing debts was not available to.the executix 
and she consequently hed to sell 23 acres 


68 cents. of wet land poder Ex. 1 to the ` 


2od defendant forthe purpose of paying 
certain promissory notes and decree debts 
left owing by her husband when he died 
in 1917 and she fugther entered into å 
mortgage in favour ofthe :5th defendant 
for a similar purpose during the pendency 
of the present suit which was instituted by 


decear ed'sdaughter and daughter's son toob- 


tain possession of the properties allotted to 
them under a family settlement alleged to 
have been arranged 13 days after the testa-' 
tors death, orin the alternative to recoveg 


in- ` 


. 


. 
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their legacies under the Will, unencumbered 
by the sale, leases and mortgages to 2ud, 
3id, 6th and J5th deieucants, respectively, 
and mesne prohts for iwo years. 
Subordinate Judge found for the plaintifis 
“and accordingly granted them a prelini- 
pary decree subject to the condition of their 
paying to Ist defendant Rs. 1,946 as their 
share .of the debts amounting to Rs, 5,000 
for which the testator was liable at the 
date ofehis death. The purchaser 
the mortgagee (defendants Nos.2 and 15) 
from the widow appeal. The argument 
put forward on their behalf was that, as 
the estate vested in the executrix from the 
date of the testator's death by virtue of the 
Will she could sell or mortgage his property 
to pay offhis debts and could give the pur- 
chaser or mortgagee a good title. 

As tLe Will, with which we are concern- 
ed, was not executed by a Hindu within 
the City of Madras and does not relate to 
immovable property situate within this 
Court's Original Side juwisdiction, the 
Hindu Wills Act has no application to it, 
and consequently it was not made impera- 
tive by 8. 187 of the Succession Act 
that the executrix should take cut 
Probate, in older to establish her right 
to deal with the deceased's estate. Sec- 
tion 179 which speaks of vesting does 
not apply to the Will of a Hindu but s. 4, 
which is the corregpcnding provision of the 
Piobate and Administration Act, applies. 
Section 12 of that Act states that Probate 

of a Willewhen granted establisles the 
*. Will fiom the death of the testator and 
yendeis valid all intermediate acis of the 
executor ‘as such, thusimplying that they 
are nut valid until Prolate is granted, I 
take this to mean that the executor of a 
Hindu Will muy do all acts which the 
Will enjoins or permits him to do without 
any Jisk of Laving his authority to act 
qua executor queslioned, but that if he 
exceeds Lis authusily and does acts which 
the Will dces not expressly authorize him 
to co, such as tbe bitypotal of immoveable 
property requiling the permission of Court 
‘which can only L® given unaer s. $0 (2), 
such acts ale voidaLle atthe instance of 
“any Jen" interested? unless and uptil the 
executor ‘obtains Piobate or Letters of 
Administration and getsan order of Court 
to valiaate what he has done in the 
interval between the testator’s death ard 
tLe jeene oi ProLate or Letters of Aaminis- 
tration, Whatacts ap executor can under 
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English Law do before obtaining probate 
aie set out In Williams on Executors, Vol. 
I, at pages 213 to 215. They include the 
payment of debts owing by the deceased 
‘and the disposal of the testator’s gocds 
and, chattels and real estate. An executor 
could always sell personalty in order to 
pay debts, and since 1897 be can sell, lease, 
or moatgage reality for that purpore (ide 
pages t#3 to 704). His power of disposal 
isabsolute, Lut as he canot maintain an 
action before Probate thcugh he can ke 
sued if he has intermeddled with the 
estate, it becomes necessary for Probate or 
Letters of Administration (if he dies first) to 
be obtained in order to justify his actions 
as executor. 

There appears to.be some divergence’ of 
opinion between the Calcutta and Boml ay 
High Courts inthe view taken by them as 
‘to the posi ion of the executorcfa Hindu 
or Muhammadan Wi!) who does not lake out - 
Probate, Mr, Justice Pugh in Calcutta re- 
garding him as a meie manager for the 
purpose of paying the.debts and distri- 
buting the estate [Sakina Bibee v. Maho- 
med Ishak (1)], and Mr Justice Russell and - 
Mr. Justice Marten in Bombay treating 
him as an execulor in whom the estate 
vests by virtue of s. 4 of the Probate and 
Administration Act[Narrondas Ramji v, 
Narrondas Ramji(2) and Mahomed Yusuf v. 
Hargovandas Jawan (3).] 

So Jar back as 1678 Markby, J; in Pro- 
sunno Chunder bhutiacharjee v. Aristo 
Chytunno Fal (4) and k herodemoney Dossée 
v. Diorgamoney Dossee (5) held that the eze- 
cutor of a Hindu Will did not represent 
the deceased by virtue of the Will uutil he 
had obtained prcbate and the property did 
not vest in him by his mere appointment és 
executor in the Will, and Maclean, C.d,in 
Sarat Chandra Banerjee v. Lhupendra Nath 
Bosu (6), expieseed an opinion that tle 
diuclusion of the vesting section under ihe 
Chapter relating to the grant of Probate and 
Letters of Administraticn was an indication 
that the vesting followed from the grant-of 
Piobate sndtLat till then the executor held 


T 8 Ind. Css. 655; 37 ©. 839 at p. 842; 15 0. W. N, 


a 31 B. 418 at p 428; 9 Bom. L. R. 2 

(3) 70 Jud. Cas. 2t8; 47 B. 231 at zy "0, 241; 24 
Bom. L. R 753; A. 1. R. 1922 Bom. 392. 

i4) 4 0. 342: 3 C. L. R. 154; ¥ Ind. Dec. (N. 8.) 
217 


17. 
5) 4 a 455 at p. nae 3C. L. R. 315; 2 Shome L. R 
153; 2 Ind. Dee. (x. ) 29. 4 
(8) 950, 103; 15 NAN Dee. (x. p.) 70. 
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the proparty only as manager. There is also 
an observation of the Judicial Committee in 
Administrator General of Bengil v, Premlal 
Mullick (7), that prior to the Hindu Wills 
Act (the case before them being one ofa Will 
made in 1889 by a Hindu residentof Calcutta 
City) the powers and functions of the exe- 
cutor of a Hindu estate were those of a. 
manager rather than those of an executor 
ofaa English Will, that he did not reqnire 
probate and that probateifobtained would 
mot have vested him with any title to the 
estate, either real or personal, which he 
:administered, The decision of the same Tri- 
Yunal in Kurrutulain Bihadur v. Nuzbat- 
ud dowla Abbas Hossein Khan (8), which by 
referring to ss. 4,59 and 90 of the Probate 
and Administration Act draws a distinction 
between executors under the Act and other 
executors who fail to take ont probate throws 
light on this debated question. The Courts 
of Madras, Bombay and Calentta seem to be 
all agreed that the executor of a Hindu Will 
made in the mofussil derives his title from 
the Wil! and that he ean perform any of the 
duties cast on him ny the Will without taking 
ont probate [vide Ganapathi Aiyar v. Sivam- 
-alai (9), Balakrishnudu v. Narayanasawmy 
Chetty (10) and Zemindar of Bhadrachalam 
and Palavancha v. Venkatadri Appa Rao 
(LL]. Even the learned Judges who decided 
Mahomed Yusuf v. Hargovandas Jivan (3), 
were agreed in thinking that an executor 
wo did not take out probate would be sub- 
ject to any restriction in the Will as to the 
disposal of immoveable property. Such a 
disposal as would inter‘ere with the literal 
performance of the trusts imposed by the 
Will on the executor in respect of the specific 
bequests of immoveable property would not 
be valid unless the executor obtained pro- 
bate and obtained the directions of the 
Court under s. 90 (2). The executor of a 
Hindu Will has not, in my opinion, the genes 


ral powers ofan executor of an English Will,- 


as there is no section in the Prohate and 
Administration Act giving an executor the 
wide powers conferred by s, 269 of the 


(7) 22 O. 738; 22 I. A, 107; 6 Sar. ©. J. 663; 11 Ind. 
Dee. (N. 8.) 522 (P. O). 

(8) 33 O. 118; 9 ©. W. N. 938: 1 C. L.J. 594:2 A, 
L. 1. 758: 15 M. L. J. 336: 7 Bom. L. R. 876; 32I A. 
214: R Sar. P. ©. J. 839 P. C.). 

19) 17 Ind Cas. 4: 36 M 575; 12 M. L. T, 207; 23 M, 
L. J. 308; (1912) M. W N 1112. 

(19) 24 Ind Cas 852: 37 M. 175. 

(11) 70 Ind Cas 689: 46M 190 at p. 224; (1922) M. 
W N. 532: 16 L. W. 369; 13 M. L. J, 486; A. I. R. 1922 
Mad. 457; 31 M. L, T, 221 (F. B.), 
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Succession Act. In Ganapathi Aiyar v. 
Sivamalai (9), Sundara Ayyar and Sadasiva 
Ayyar, JJ., observed, “We can see noth- 
ing in the Act as,it stands to prevent the 
executor from acting as executor and ex- 
ercising the powers given to him under the 
Act without obtaining probate:” My learn- 
ed brother, whose judgment I have had the 
advantage of reading, apparently thinks 
that this observation goes too far*and that 
an executor of a Hindu Will in the mofussil 
has none of the powers of an executor under 
the Probate and Administraiton Act, unless 
he first takes out probate. This isin effect , 
the Calcutta view. I would not go so far as 
to say that an executor appointed by Will 
who does not take out probate is not an 
executor within the Act, as I think that 
s. 90, cl. (2), recognizes the existence of two 
classes of executors (1) those exetutors who 
get probate and obtain orders of Court for 
disposing nf immoveable property and (2) 
those executurs who do not do so and are 
restricted tothe terms of the Will. The 
section speaks of even the former class as 
having the property vested in them, al- 
though probate has not been granted to 
them. 

As the 1st defendant by disposing of 23 
acres 68 cents of wet land under Ex. I in: 
favour of the 2nd defendant for a price of 
Rs 4,500 disabled hersesf from carrying out 
the testator’s wishes in theirentirety as tothe 
division of his immoveable property among 
his heirsin the mannerset oufin the Will). 
and as she did not either before or after the’ 
sale validate heract by taking out probateand 
obtaining permission of the Court to dispose 
of the testator's immoveable property for 
discharging his debts, the learned Subordi- “< 
nate Judge was right, in my opinion, in de- 
claring the sale-deedin favour of the 2nd 
defendant to be not valid and binding on 
the heirs under the Will. Similarly the . 
mortgage must also have been invalid so 
far as it interfered with their obtaining a 
distribution of their shares, but being exe- 
cuted pendente lite the plaintiffs were enti- 
tled to ignore it, 

I am inclined to ,treat the lgt defendant 
as an executrix who has exceeded the limit- 
ed authority giver. to her under the Will as 
regards the disposal of immoveable property 
and has failed to invest herself with the 
power that she mig»t have got by taking 
out probate and applying to the Court to 


permit her todispose of that property ina 


manner not authorized by the Will. 
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Whether when the assets set apart under 
the Will were notavailable for discharging 
the testator’s debt, the-Ist defendant, either 
as executrix without probate or as the 
manager or person in actual possession of 


- the estate, would have power to sell any 


portion of it for the necessary purpose of 
discharging the deceased's debts and could 
give a good title to the purchaser is a ques- 
tion that has not been argued before us. -As 
the determination of this.question will 
largely depend on the answer to be given 


` tothe question of law formulated by my 


learned brother, I.agree to the reference to 
akali Bench in the terms proposed in his 
judgment. i ns 
.. Srinivasa Ayyangar, J.—The main 
question that arises in this appeal is one 
of considerable difficulty and at the same 


_ time of great general importance. The 


difficulty of the question, has been im- 
mensely increased by the..wide divergence 
in the views, with regard to the question, of 
the various High Courts ia this country. 

. The daughter and the daughter's son of 
one Venkatasubbanna, the testator, institut- 
ed the suit from which this appeal has 
arisen. -The Ist defendant is the widow of 
the testator and the 16th defendant is the 
son adopted by the Ist defendant to her 
‘deceased husband, the testator, under a 
power given to her by his Will. Defendants 
Nos. 2to 15 may all be regarded as alienees 


` claiming through the Ist defendant. 


The plaintiff's claim was for having these 


- Alienations sét aside and delivery over to the- 
~ plaintiffs of certain lands alleged to have 


been argeed to be given to them under a 
family arrangement entered into by the 
let defendant, subsequent to the death of 


- the testator, or,in the alternative, for a par- 


tition and delivery over to them of their 
shares in the estate of the deceased accord- 
ing to the terms of the Will. 
the contesting defendants, namely, defend- 
ants Nos 1 to 15,<€t was inter alia pleaded 


that the ist defendant was the executrix- 


appointed by the testator and that as such 
she was entitled to sell and dispose of the 
property of the decéased testator and that,. 
therefore, the alienations could not be set 
asil The ‘learned Subordinate Judge in 
the Court below found on a construction of 
the Will that there was no appointment’ of 
the lst defendantin the-Will as general exe- 
cuitx either expressly or by necessary 
implication. On this finding the lower 
Court seb. aside the alienations and holding’ 
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(94 I. ©. 19265, 
that the family arrangement set up by the , 


plaintiffs was not proved, gavea-decree in‘ 
their favour for their shares of the proper- 
ties bequeathed to them under, the Will, 
subject, however, to a direction that the. 
plaintiffs should pay to the Ist -defendant ` 
a fifth share of the total amount of the debts 

of the testator discharged by the Ist defend:. 


- ant. ° 


- The first question, therefore, that arises’ 
is whether there is in the Will an appoint- ` 
ment of the lst defendant as executrix by’ 
necessary implication. The learned Vakil 
for the appellants has addressed to us a 
lengthy argument to show that the lower, 
Court was wrong in holding that there was 
no such appointment. It seems tome that 
ona perusal of the entire Will and all its va- 
rious clauses there can be no doubt whatever 
of the appointment of the Ist defendant. 
as executrix by the necessary implica- > 
tion. There isno other person to whom 
the execution of the Will is confided. 
Wherever the testator thought there was 
anything to be done by way of carrying 
out his intentions, he has directed that’ 
the same should be done or carried out 
by the Ist defendant. Thus the debts due 
to him are directed to be recovered by her, 
It is she that is authorized to obtain proper 
documents in respect of lands purchased 
by him, but the sale-deeds for which had., 
not been obtained by him during his life-: 
time, and she it is also that is directed to. 
execute deeds of gifts and other documents. 
in respect of certain grants made by him. 
She is also directed to sell certain properties 
and utilize the sale-proceeds for the purpose. 
of certain charities. She is also the person 
that is directed to get the Will registered 
within three months of his death. Over: 
and above all these, there is about the end- 
of the Will the following sentence: “I 
authorize my wife to conduct all other 
affairs in my stead.” The other affairs 
referred to there should necessarily signify 
and include affairs other than those in res- 
pect of which he has given particular’ 
directions. It is impossible to regard this 
Sentence as not amounting to a constitution 
of the lst defendant as his legal representa- 
tive and the authority to conduct all other. 
affairs undoubtedly amounts to confiding 
the execution of the Will to her within the 
meaning of the definition of “executor.” It: 
almost seems to me that even apart from 
this sentence, the intention may be clearly - 
gathered that she was the person to whom . 
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it was the intention of the testator that the 
exesution of the Will should ba gonfided. 
Bat this sentence amounts almost,to an ex- 
press appointment. The lower Court was, 
therefore, clearly wrong in coming tg the 
conclusion that the Ist defendant was not 
the general executrix appointed by the Will. 
There was no reason whatever to syppose, 
as the Subordinate Court seems to have 
done, that the.Ist defendant was appointed 
an executrix only for certain limited pur- 
poses.. 

The lower Court having arrived at the 
conclusion that the Ist defendant’ was not 
‘the executrix at all, it became unnecessary 
for that Court todiscuss the question whe- 
ther if she were executrix what. her powers 
were as such executrix to make the aliena- 
tions sought to be set aside. This leads 
ms tothe consideration of themain ques- 
tion in this appeal, namely, whether an 
executor appointed by a Will made in the 
mufassil of the Presidency has vested in 
him the estate of a testator and has all the 
powers of an executor as set out in the 
Probate and Administration Act even 
though such executor does not obtain Pro- 
bate of the Will or whether his powers, 
unless he obtains probate, areonly those of 
a mere manager as held in respect of exe- 
cutors previous to the Probate and Ad- 
ministration Act. It was unnecessary for 
.the learned Subordinate Judge in the Court 
below to consider this question because on 
his finding that the lst defendant was not 
appointed as executrix at all, no such ques- 
tion arises for decision by him. As we 
have however found that there is an ap- 
pointment of the lst defendant as executrix 
if only by necessary implication, it has be- 
come necessary to determine the nature and 
extent of her powers over the estate of the 
deceased. Ifit should befound that even 
though -no probate may .be obtained by the 
executor the estate becomes vested in him 
from the moment of the death of the testator 
as indicated in s. 4 of the Probate ahd Ad- 
ministration Act and that he has all the 
powers of an executor as set out in that 
Act, then the tests to be applied for the 
purpose of determining whether or not the 
alienations made by him would be valid 
and binding would be entiraly different 
to the tests applicable if the correct view 
should be ‘that unless and until an exe- 
cutor obtains probate his powers are only 
those of a mere manager. The present 
appeal, it seems to me cannot be properly 
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‘vould follow on such grant being made or 
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dsterminzd without coming to a decision. 
with regard to this main question, If 
ultimately the view should prevail that’ 
the Probate and, Administration Act, is. 
merely anenabling Act laying down th8 
procedure for applications for Probate and 
Latters of Administration and their grant 
that 


obtained and that, therefore, an executor of 
a Will made in the mufassil, of the Presi- 
dency has, till he obtains the probate, the 
powers only ofa mere manager as though 
the Probate and Administration Act had not 
been passed, then in the view we have taken 
that the lst defendant is the properly appoin- 
ted executrix of the Willthe case willhave ta 
be remanded to the lower Court for the pur- 
pose of determining the question what the 
powers areofsuch a mere manager with 
regard to the disposal of the property of 
the testator and whether having régard to 
the nature and-extent of such power the 
particular alienations in this case were with- 
in or beyond such powers. If, however, the 
true viewshould beheld to be thatin the case 
of Wills made in the mufassil the executors 
have, whether they obtain probate or not, 
all the powers of the executors as set out 
in the Act, then the question of the validity 
of, the alienations might require to be 
determined with reference to the various 
sections of that Act and the provisions of 
the Will in question. I may at once state 
thatthecase ofGanapathi Aiyarv. Sivamalart 
(9) is a direct authority for the positions 
contended for by the appellants with regard 
to the main question of the powers of an 
executor under the Probate and Adminis- 
tration Act. The learned Judges, Sundara * 
Ayyar and Sadasiva Ayyar, JJ., say at page 
578* as follows: “But we can see nothing in 
the Act as it stands to prevent the executor . 
from acting as executor and exercising the 
powers given to him under the Act without 
obtaining probate.” | The reasoning on.. 
which the learned Judges proceeded to- 
arrive at that conclusion may be summed 
up as follows:—(L) Ther is no provision in 
the Probate and Administration Act which 
compals. a person appointed às executor 
under a Will to take out Probate or Latters | 
of Administration; whereas there is such 
a provision,in the Indian Suceession Act 
as incorporated in the Hindu Wills Act. 
(2) Under s. 40fthe Act, all the property 
of the deceased vests-in the executor ag 
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such. (3) Neither the preamble nor the 
heading of Ch. II in the Act nor s. 12 
requires that a different constructionshould 
be placed ons. 4. (4) Probate is not neces- 
sary to make a person ar executor as his 
title as executor is derived under the Will. 
(5) Probate is merely the authentic evidence 
of the Will and not the source of the title 
of-the executor. 
coming to that conclusion followed the de- 
cisions ofthe Bombay High Court in the 
case of Shaik Moosa v. Shaik Essa (12) 
and the case of Mathuradas Lowji v. Gocul- 
das Madhowji (13). The case of Sarat 
Chandra Banerjee v. Bhupendra Nath Bosu 
(6) was also cited to their Lordships but 
has been attempted to be distingufshed on 
a ground which I shall advert to later. It 
may be convenient here to observe that the 
view of the Bombay High Court in the said 
two Bombay cases has been maintained in 
several recent decisions of that Court. In 
Narrondas Ramji v. Narrondas Ramji (2). 
Mr Justice Russell merely follows the 
earlier Bombay view citing the earlier de- 
cisions. In the case of Mahomed Yusuf v. 
Hargovandas Jivan (8), two Judges. of the 
Bombay High < Court after considering 
a. great deal of the case law on the point 
reiterate the Bombay view and follow 
it. In the case of Narrondas Hamji ‘v. 
Narrondas Ramji (2) Mr. Justice Rifs- 
sell referred to cert&in observations of Mr. 
Justice Markby, inthe case of Komollochun 
Dutt v. Nilruttun Mundle (l4). Those 
observations areas follows: “The property 
vests in the executor by virtue of the Will, 
not of the probate, The Will gives the pro- 
perty to the executor; the grant of probate 
is the method which the law specially pro- 
vidés for establishing the Will.” That same 
learned Judge, Mr. Justice Markby, in the 
case of Prosunno Chunder Bhutiacharjee 
v. Kristo Chytunno Pal (4) states as follows 
at page 345*: “The executor does not ře- 
present the deceased by virtue of the Will 
until he has obtained probate.” In the 
case of Administrator-General of Bengal v. 
Premlal Mullick (7), their Lordships of the 
Judicial Committee state as follows: “It 
is not disputed that the émmediate effect of 
the Act of 1870 was to place a Hindi? exe- 
cutor who wasina position, and chose to 


(12) 8 B, 241; 8 Ind. Jur 571; 4 Ind. De®. (x. s.) 534. 
(1. 10 B. 468; 5 Ind. Dec. N. s., 700. 

(14) 4°O. 360 at p. 362: 40. L. R. 175; 2 Shome L. R. 
120; 2 Ind. Dec. (N. 5.) 228, 
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The learned Judges in- 
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take advantage ofits provisions, on precise- 
ly the same footing as the executor of an 
Anglo Indian testator, in so far as concerns 
the taking out of probate and the vesting 
in him of the estate of the deceased, The 
Will df the late Nundo Jal Mullick was exe- 
cuted in August 1889, and his executors, 
therefore, on their obtaining probate, be- 
came immediately vested, by force of 
Statute, with the whole estates which be- 
longed to him at the time of his decease.” 
Though in that case their Lordships were 
not referring to the Probate and Administra- 
tion Act, they were considering the terms. 
of s. 179 of the Succession Act, which is 
identical with s. 4 of the Probate and Ad- 
ministration Act. In the case of Sarat 
Chandra Banerjee v. ‘Bhupendra Nath Bosu 
(6), Chief Justice Maclean and Justice Baner- 
jee, while holding that an executor under 
a Hindu Will, before the Hindu Wills Act 
came into force, is not in the same posi- 
tion as an English executor under an 

Eaglish Will, decide that the property does 

not vest in him, and that he holds it only 
as manager. The learned Judges referring 

to the preamble of the Act aud the head- 

ing of Ch, Ll of the Act state as follows: 

“Where the estate is unadministered, if any 

one desire to come in and prove the Will 

and get the benefit of the Act in that sense, 

he may have the opportunity of doing tO, 

and the effect would be that the estate 

from that time would vest in such 

executor under s. 4.” Again in the case 

of Sakina Bibee v. Mahomed Ishak (1) 

Mr. Justice Pugh concludes his discus- 

sion of the subject as follows: “It ap- 

pears to me that in case of a non- probated 

Will, if I may use the expression, the 

position must be as it was before the legis- 

lation, that is, the Willis a gift from the 

testator to ihe legatees, and the executor 

is merely a manager Lo carry out the irten- 

tions of his testator ; In my 

judgment, therefore, the" position of an 

executor who does not take probate is the 

same as thatofa Hinduor Muhammadan 

executor before the Succession Act.” 

In this conflict of view between the 
various Courts, Lam personally inclined to 
consider that the view taken by the learned 
Judges in the Calcutta High Court is the 
correct view. That view is, to my wind, 
really in accordance with the view v: their 
Lordships of the Judiciql Committee iu the 
case of Administrator-General of Bengut v. 
Premlal Mullic' (7). Considering the ques- 
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tion, however, not on the authgrities but 
with reference to the Probate and Adminis- 
tration Act, it has to be noticed that the 
Act is called “Au Actto provide or the 
grant of Probates of Wills and Letters of 
Administration: to the estates of certain 
deceased: persons.” And the preamble runs 
as follows: “ Whereas it is expedient to 
provide for the grant of Probate of Wills 
and Letters of Administration to the estates 
of deceased persons in cases to which the 
Indian Succession Act of 1865 does not 
apply, etc.” It is significant that the ob- 
ject of the Act is not- stated to be to legis- 
late about Wills or to.codify or modify the 
law relating to Wills. Section 4 of the 
Actis as follows: “The executor or ad- 
ministrator, as the case may be, of a deceas- 
ed person is his legal representative for 
all purposes, and all the property of the 
‘deceased person vests in him as snch,” 
It is true that, reading the section by itself 
it would rather seem to indicate that on 
the death of the testator the executor 
becomes his legal representative for all 
purposes and that the property of the 
deceased person vests in him as such. But 
is must be remembered that this section 
refers also to an administrator, and it can- 
not possibly be pretended that there can be 
any administrator till Letters of Adminis- 
tration are obtained though the Letters 
when obtained relate back to the date of 
the death of the intestate deceased. There 
is, therefore, no reason to suppose why, in 
the case of an executor, a similar result 
should not have been intended. It is, 
however, significant that s. 4 appears in 
Ch. IL entitled “Of Grant of Probate and 
Letters of Administration.” This heading 
of the Chapter, therefore, further strength- 
ens the view that both the representative 
character and the vesting accrue only on 
probate being taken. Then, we haves 12 
which is as follows: “Probate of a Wills 
when granted establishes the Will from 
the death of the testator, and renders valid 
all intermediate acts of the executor as 
such.” This makes thé meaning of the 
Legislature, it seems to me, quite clear. It 
is only the Probate of Will when granted 
that is said to establish the Will from the 
death of the testator and renders valid all 
intermediate acts. The clear implication 
is that if-the probate .is not granted or 
obtained, the Will is not established from 
the death of the testator and all inter- 
mediate tacts of the testator will not be 
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rendered valid. In s. 59, it is provided 


that Probate or Letters of Administration ` 


shall have effect over all the property, 


_ moveable or immoveable, of the deceased 


throughout the Provtnce in which the same 
is (or are) granted, and shall be conclusive 
as to the representative title against all 
debtors of the deceased, and all persons 


holding property” which belongs to him.. 


The Legislature after providing in Ch. V 
regarding the practice in grantifg and 
revoking Probates and Letters of Adminis- 
tration proceeds in Ch. VI to enumerate 
the powers of an executor or administrator. 
Section 90 of the Act runs as follows: (1) 
An executor or administrator has subject 
to the provisions of this section, power to 
dispose, as he thinks fit, of all or any ‘of 
the property for the time being vested in 
him unrers. 4. 2) The power of an execu- 
tor to dispose of immoveable property so 
vested in him is subject to any restriction 
which may be imposed in this behalf by 


the Will appointing him, unless probate. , 


has been granted to him and the Ouurt 
whieh granted the probate permits him by 
an order in writing notwithstanding the 
restriction, to dispose of any immoveuable 
property specified 1u the order in a manner 
permitted by theorder.” There is no doubt 
that the clause in sub-s. (2) “unless pro- 
bate has been granted to him and the 
Court which granted the probate permits 
him by an order in writing notwithst.naing 
the restriction, to dispose of any immoveable 


property specified in the order in a manner’ 


permitted by the order” would seem to 
suggest that even in the absence of probate, 
the property vests in the executor and that 
he has power to dispose of immoveable pro- 
perty subject only to any restrictions which 
may be imposed in that behalf by the Will. 
There is real difficulty in construing this 


clause consistently with the other parts of . 


the-Act, and for my part, Jam inclined to 
think that it was a case of mere confused ex- 
pression and that what the Legislature meant 
to lay down was that if a person appointed 
executor by a Will should wish to dispcse 
of property contrary tu ‘the directions con- 


tained in the Will, he should, first obtain | 


probate: and then apply to the Court and 
obtain an order from it authoriziug him to 
do so 

I am, therefore, of the opinion that the 
P,obate and Administration Act isa meie 
enabling Act and that persons desirous 


of obtaining the rights created by that - 


e 
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Act should first proceed under the Act 
and clothe themselves with the right by 
obtaining either Probate or Letters of Ad- 
ministration. 
I am confirmed in this view all the more 
“because I cannot possibly imagine that the 
Legislature virtually altered the law of 
Wills in the mufassil without expressly 
saying so or that the Legislature meant to 
place an executor in the “mufassil without 
probatespractically for all purposes in the 


same position ås an executor with probate in 


Presidency towns. 

None of the learned Judges either of 
this Court or of the Bombay Court who 
have decided to the contrary have really 
given any satisfactory explanabion either 
with regard to the preamble of the Act or 
the heading of Ch. IL or the very clear 
terms of s, 12. 

In view, therefore, of the decision in the 
case of Ganapathi Aiyar v.`Sivamalai (9), 
and the conflict of judicial opinion between 
the Bombay and the Calcutta High Courts 
in the same matter, I deem it necessary to 
refer to a Full Bench the question already 
propounded, namely, the main question in 
this appeal, “ whether an executor appoint- 
ed by a Will made in the mufassal of the 
Presidency has vested in him the estate of 
a testator and has all the powers of an 
executor as set out in the Probate and 
Administration Ac even though such exe- 
cutor does not obtain Probate of the Will, 
or whether his powers, unless he obtains 
. probate, are nly those of a mere manager 
as held in respect of executors previous to 
the Probate and Administration Act.” 

Mr. A. Krishnaswami Ayyar, for the Ap- 
pellants. 

» Mr. V. Viyyanna, for Respondent No. 16, 
Mr. G. Lakshmanna, for the Respondents 
Nos: 1 and 2, Messrs. A, Satyanarayana and 
Mr. P. Bapiraju, for Respondent No. 3 

- and Mr. Ch. Raghava Rao, for Respondent 
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OPINION OF THE FULL BENCH, 
' Kumaraswami Sastri, J.—The 
question raised in this reference is “ Whe- 
ther an executor appointed by'a Hindu 
Will made in the mufassal of the Presi- 
dency has vésted in him the estate eof-a 
testator and has all the powers of an execu- 
tor as set out in the Probate and Adminis- 
tration Act even though such e executor 
does not obtain Probate of the Will or 
whethér his powers, unless he obtains pro- 
bate, are only those of a mere manager as 
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held. in ragpsct of executors previous to the 
Probate and Administration Act.” 

Before the passing of the Hindu Wills 
„Act of 2870, the estate of a deceased Hindu 
“did not vest in the executor even though 
he obtained probate, and in cases not gov- 
erned by the Act, the right of the executor 
or legatee could be established either by 
production of probate or by other proof of 
the Will, probate being only treated as 
one of the modes by which a Will can be 
proved in Court, and District Courts had 
no power to grant Probate or Letters of 
Administration to Hindu Wills which were 
not” governed by the Hindu Wills Act. 
Supreme Courts, however, reserved to them- 
selves the power to grant probate but it 
was recognized that the grant of probate 
did not of itself confer any additional 
powers on executors not governed by the 
Hindu Wills Act. The position of such an 
executor was merely that of a manager 
in so, faras the powers which were not 
expressly conferred on him. In Administra- 
tor General of Bengal v. Premlal Mullick 
(7), their Lordships of the Privy Council 
in dealing with rights of Hindu executors - 
prior to the passing of the Administrator- 
General's Act of 1867 observe. “His powers 
and functions were not those ofan Eng- 
lish executor, but rather those of a mana- 
ger; but he did not require probate, and 
probate, if obtained, would not have vested 
him with any title to the estate, either 
real or personal, which he administered”. 
In view of these observations it is unneces- 
sary to refer in detail to the decisions of 
the High Courts on the subject. I need 
only refer to Kherodemoney Dossee v. Door- 
gamoney. Dossee (5), Sarat Chandra Banerjee 
v..Bhupendra Nath Bosu (6),Amulya Charan 
Seal v. Kali Das Sen (15), and Maniklal 
areas am v. Manchersht Dinsha Coachman 


“As regards grants of probate and the, 
proof required of a Will thot governed by 
the Hindu Wills Act it was. held in 
Luchmun Bharti v, Dulkharam Bharti 
(17), that before the passing of the 
Probate and Administration Act, it was 
not competent to District Courts to grant 
Probate or Letters of Administration but as 
pointed out in Krishna Kinkur Roy v. Rai 
Mohun Roy (18), me pase of the Probate 
ie) 32 C. 861;1C.L 

16) 1 B. 269: 1 ine Dee. E s) 179. 

(17) 60.L.R.1 

on” 14 C. 37; i Tad. Jur. 141; 7 Ind. Dec. (x. 8.) 
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and Administration Act has altered this. 
It has however been held that there is no 
obligation cast on a Hindu or Muhammadan 
executor of Wills not coming under the 


Hindu Wills Act to take out probate and” 


that he can prove the Will during the course 


of the suit just as if he was proving any - 


other document requiring proof. Probate 
was regarded only as one mode of preving 
a Will. I need only refer to Krishna Kinkur 
Roy v. Rai Mohon Roy (18), Krishna Kinkur 
Roy v. Panchuram Mundul (19), Bhagvan- 
sang Bharaji v. Bechardas Harjivandas (20), 
Shaik Moosa v. Shaik Essa (12), Sakina Bibee 
v. Mahomed Ishak (1). The Probate and 
Administration Bill as originally drafted 
and introduced in the Council proposed to 


make the production of -Probate or Letters | 


of Administration necessary in all cases 
where the property exceeded Rs. 1,000; but 
when the Bill was in the Select Committee 
this provision was deleted. The result is 
that the Probate and Administration Actis 
as it stands a measure purely permissive so 
far as the necessity for taking out probate 
is concerned. 

_ The question is whether the Probate and 
. Administration Act is only confined to 
cases where such permission is availed of 
and a person applies for Probate or Letters 
of Administration or whether it applies to 
all cases. So far as the decided cases are 
concerned, there is a difference of opinion 
between the view taken by the Madras and 
Bombay High Courts on one side and the 
. Calcutta High Court on the other. In 
Fatma v. Shaik Essa (21), West, J., held 
that the executor of a Will of a deceased 
Muhammadan executed after the Probate 
and Administration Act had come into force 
could not claim to represent the estate of 
his testator until he had taken out probate. 
His view was that all classes of executors 
with regard to the necessity of taking out 
probate were on the some footing, that s. 13 
of the Act showed clearly that the idea at 
“the bottom of the scheme of the Act was 
that a Will was not to be considered estab- 
lished until probate had been taken out 
and that till probate there was no Will 
“established,” that is there was no “Will” 
at all, exacting recognition of the disposi- 
tions made and the authority conferred by 


(19) 17 O. 272; 8 Ind. Dec. (N. s.) 720. ; 
(20) 6 B. 73; 6 Ind. Jur. 259; 3 Ind. Dee. (N. s.) 


D. 
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it. Heheld that the Act read as a whole 
established that probate was necessary in 
all cases. This view of West, J.; was how- 
ever overruled by Sir Charles Sargent, C J., 
and Bayley, J.in Sklik Moosa v. Shaik Essa, 
(12), and it was held that by reason of the 
omission from the Probate and Administra- 
tion Act which applies to Hindus and 
Muhammadans ofany section corresponding . 
tos. 187 of the Succession Act which re- 
quires the production of Propate or Letters 
of Administration, a right of suit may be 
established by a Hindu or Muhammadan 
without taking out probate. Sir Charles 
Sargent, ©. J., was of opinion that s. 12 of 
the Probate and Administration Act. was 
merely intended to be a condensed state- 
ment of the English: Law which regards 
probate as the authenticated evidence of the 
Will itself from which the executor derives 
his title and by virtue of which the property 
of the testator vests in him from the death of 
the testator and not as a condition prece- 
dent toestablishing hisclaim. In Mathura- 
das Lowji v. Goculdas Madhowji (13), it was 
held following the decision in Shaik Moosa : 
v. Shaik Essa (12), that an executor who has 
not taken out probate has the powers of 
alienation which the English “Law confers 
on executors, In Narrondas Ramji v.: 
Narrondas Ramji (2), it was held that the 
estate of a deceased vested in the executor 


appointed under the Witl even though he 


did not obtain probate. Russell, J., obsery- 
ed as follows:—“The plaintiffs were his exe- - 
cutors and bys. 4 of the Probate and Ad-’. 
ministration Act all his estate vested in the" 
plaintiffs as such." This Court, has held 
s. 4 applicable before probate, [See Shaik 
Moosa v. Shaik Essa (12) approved in 
Muthuradas Lowji v. Gaculdas Madhowjt “< 
(13) and in Bai Harkor v. Maneklal Rasik- : 
das (22).] Jt seems to have been assufned 
that the effect of s. 4 would have been 
to vest the property in the executor of a 
Will madebeforethe passing of the Act, and ` 
nőt governed by the Hindu Law, although. 
probate had not been granted. In Mahomed 
Yusuf v. Hargovandas Jivan (3), Marten and - 
Fawcett, JJ., after reviewing the case law 
on the subject held, that the egtate vests in - 
the executor under s. 4 of the Probate and 
Administration Act and that he can convey 
the property by virtue of the power con- 
ferred upon him by s. 90 of the Act even - 
though he has not obtained probate. All 


(22) 12 B, 621; 6 Ind. Dee. (N: 8.) 898. 
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` uphold this contention. 
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the authorities are reviewed by the learned 
Judges in their judgment. 

So faras Madras is concerned the view 
of the Bombay High Court has been accepted 
s correct. In Ganapat? Aiyarv Sivamalai 
9), Sundara Ayyar and Sadasiva Ayyar, JJ., 
held that an executor under the Will of a 
Hindu who has not obtained probate is 
governed by the provisions*of the Probate 
and Administration Act and can clothe a 
vendee with full title. Dealing with the 
argument that the property of the testator 
would vest in the executor only if he took 
Probate or Letters of Administration the 
learned Judges observe “We are unable to 
‘There is no pro- 
vision in the. Probate and Administration 
Act which requires a p2rson appointed as 
executor under a Will to take out Probate or 
Letters of Administration. Section 147 of 
the Indian Succession Act which provides 
that no right as legatee-or exécutor under a 
Will can be enforced unless Probate or 
Letters of Administration have been taken 
out has not been enacted in the Probate 
and Administration Act. It was imported 
into the Hindu Wills Act, but it was ap- 
parently for very good reasons considered 
undesirable to embody it in the Prubate 
and Administration Act. Under s. 4 of the 
Act all the property of the deceased vests 
in the executor as such. Probate is not 
necessary to make ea person an executor. 
His title is derived under the Will. If 
s. 187 of the Succession Act had been im- 
ported into the Probate and Administra- 
tion Act, then neither the executor nor 
any persons claiming as alienees under him 
would be entitled to enforce any right as 
executor or alienee. But we can see noth- 
ång inthe Actas it stands to prevent the 
executor from acting as executor and ex- 
ercistng the powers given to him under 
the Act without obtaining probate. This 
was the view taken in Shaik Moosa v. Shaik 
Essa (12) and Mathuradas Lowji v. Goculdas 
Madhowji (13)." The learned Judges dis- 
tinguish Sarat Chandra Banerjee v. Bhup- 
endra Nath Bosu (6), onthe ground that it 
related to the validity of a sale made by 
an executor under aHindu Will in the year 
1854 long before the Probate and Asmi- 
nistration Act was passed and they observed 
that they could not assume that the learned 
Judges would have taken the same view in 
respect to Wills made by a person who died 
after 1981. In Bala Krishnudu v. Narayana- 
swamy Chetty (10) Wallis, O. J,, held that 
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the estate gf a deceased vests in the exe- 
cutor even though probate has not been 
taken out, and observed as follows:—‘The 
Will is not governed by the Hindu Wills 
Act and s. 187 of the Indian Succession Act 
is, therefore, not applicable. Under s. 4 of 
the Probate and Admiuistration Act the 

estate of the deceased vested in the plaint- 

iff as er executor on her death in January 

19.4 and there is nothing in that Act to 

prevent him suing the defendant at once, 

No doubt if he had omitted to take out 

probate he could not have obtained a decree 

without producing a succession certificate, 

but there is nothing in that Act to prevent 

his instituting the suit and afterwards 

obtaining the certificate before decree.” In 

Zemindar of Baadrachalam & Palavancha v, 

Venkatadri Appa Rao (11), it was assumed 

both by Salasiva Ayyar, and Pnillips, JJ., 

who originally heard the appeal and by the 

Full Bench that the Probate and Adminis- 

tration Act applied to uuprobated Wills 

in the mufassil to which the Hindu Wills - 
Act did not apply. 

A different view has been taken by the 
Caleutta High Court. In Sarat Chandra 
Banerjee v. Bhupendru Nath Bosu (6) it was 
held that an executor under a Hindu Will 
executed before the Hindu Wills Act came 
into force is not in the same position, as an 
English executor under an Bnglish Will and 
that the property does not vest in him 
but that he holds it only as manager. As 
pointed out by Sundara Ayyar aod Sada- 
siva Ayyar, JJ, in Guinapathi Aiyar v. 
Sivamalai (9) the Will in question was 
execute i befora the passing ofthe Hindu 
Wills Act and the Probate and Adminis- 
tration Act; but I have little doubt that 
there are observations in the judgment 
which support the viewtaken that the Pro- 
bate and Administration Act does vot apply 
to cases where probate has not been granted 
to the executor. dir William Maclean, C. J., 
refers to the preamble of tae Act and the 
fact that s. 4 comes in under Ch. 11 of 
the Act headed “Of Grant of Probate and 
Letters of Administration” and observes that 
this indicates that the vesting was only to 
follow upon the grant of Probate of the Will 
in the one case, or grant of Letters of Admi- 
nistration in the other and that the section 
applies not only to executors but toadii- 
nistrators who obtain Letters of Administra- 
tion under the Act Banerjee, J., thinks that 
the provisions of the Act must be taken to 
be controlled by the preamble of the Act 
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and states that where probate Has not been 
obtained the provisions of the Aet would not 
apply. In Prosunno Chunder Bhuttachar- 
jee v. Kristo Chytunno Pal (4), A decree 
was obtained against a person who was not 
the proper legal representative. Subse- 
quent to the decree under the Willof the 
deceased he took out probate and he filed 
a claim to the property attached in exe- 
cution of the deciee against the defend- 
ant in that sujt who was only the concu- 
bine of the deceased. Markby, J., held that 
a person who took possession of the estate 
of a deceased Hindu who had left a Will 
which was not probated must be treated for 
some purpose as his. legal representative 
until some other claimant tomes forward. 
In the course of his judgment the learned 
Judge observes that thé executor does not 
represent the deceased by virtue of the Will 
until he has obtained probate, that some- 
body must have represented the deceased 
and, must represent the deceased and that 
the person who was in possession of the 
estate and managed it till probate was ob- 
tained might betreated as the person who 
was representing the estate The same 
learned Judge, however, in Komollochun 
Duit 
“when the probate is granted it operates 
upon the whole estate, and (by s. 188) it 
establishes the Will from the death of the 
testator and renders valid all intermediate 
acts of the execulor as such. The property 
vesis in the executor by virtue of the Will, 
notof the probate. ‘The Will gives the pro- 
perty to the executor; the giant of probate 
is the method which the law specially pro- 
vides for establishiug the Will. So long as 
the probate exists 1t is effectual for that 
purpose.” The questionfor determination 
there however, was whether when once pio- 
bate was granted it can be set aside by a 
separate suit and it was held that the only 
way to set it aside was to apply to the 
Court which granted the probate to revoke 
the grant. In Sakina bibee v. Mahomed 
Ishak (1) it was held by Pugh, J., following 
Sarat Chandra Banerjeeyv. bhupendra Nath 
Bosu (6) that the powers conferred by the 
Probate and Administration Act do not 
apply to an executor who has not taken out 
probate and that the powers of the executor 
un jer euch a Will must be the same as it 
wes Lefcre ihe passing cf the Act. The 
observations of the learned Judge weie, 
however, obiter as the question did not arise 
for ceteymination. 


v. Nilruttun Mundle (14; observed ' 
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I may refer to two Caleutta cases decided 
by their Lordships of the Privy Council 
which were referred to in the course of the 
argument. The first is Administrator- 
Generalof Bengal y. Premlal Mutlick (7). 
The question in that case was whether æ 
Hinduexecutor who had obtained probate 
ofa Will can transfer the administration to 
the Administrater General by virtue of the 
provisions of the Administrator-General's 
Act 11 of 1874. The Will was exeguted in 
1¢89 after the passing of the Probate and 
Administration Act. Their Lordships of the 
Privy Council were of opinion that the right 
conferred by s, 311 of the Administrator- 
General's Act was not confined tu any parti- 
cular class of executors and that the execu- 
tor under a Hindu Will can take advantage 
of the provisions of the Act In the course 
of their judgment their Lordships of the 
Privy Council, after pointing outthat s. 31 
of the Administrator. General's Act of 1874 
is a re-enactment,without verbal alterations 
of s. 3u of the Administrator General's Act 
1867 (Act XXIV of 1867), make the fol- 
lowing observation at page 796*: —"Lt is not 
disputed that the immediate effect of the Act 
of 1870 was to place a Hindu executor who 
was in a position, and chose-to take advant- 
age of its provisions, on precisely the same 
footing as the executor ofan Anglo-Indian 
testator, in so far as concerns the taking out 
of probate and the vesting in him of the 
estate of the deceased. Tne Will of the late 
Nundo Lal Mullick was executed in August 
1839, and his executors, therefqie, on their 
obtaining probate, became immediately vest-,* 
ed, by force of Statute, with the whole estates 
which belonged to him at the time of his de- 
cease.” The words “the executors, therefore, 
on their ovtaining probate became imme- , 
diately vested by force of Statute” are relied 
upon as supporting the view that the powers 
of an executor only ariseon probate being 
taken. Ido not think that wecan hold that 
these observations which were obiter can be 
taken as an authoritative interpretation of 
s. 4 of the Probate and Administration Act. 
The only question for decision was whether 
a Hindu who obtains Probateofa Will exe- 
cuted after the passing of the Probate and 
Administration Actewas a persen who came 
within the class of persons empowered to 
tiansfer the estate to the Administrator- 
General under s, 31 of the Administrator- 
General's Act. Thereis great force in the 
following observations of Sir E. J. Trevelvan 

“Page o we 
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Wills”:—“Although it was unnecessary to 
decide this question, these observations 
would show that an estate does not vest in 
an executor until probate. Itis submitted 
that their Lordships have omitted to consi- 
der the words ‘unless probate has been 
- granted to him,’ in s. 90(2) the omission {from 
s.4 of any reference to probate and the 
expression of the effects of probate in ss. 12 
and 59, which, it is submitted suggest that 
the powers of an executor are not dependent 
upon probate.” I may also point out that 
Sir Rowland Wilson in his work on Muham- 
“madan Law is also of opinion that the 
powers of an executor of a Muhammadan 
under a Will which is not probated are sub- 
ject to the provisions of the Act and that 
without probate he is an executor within 
the meaning of the probate and Adminis- 
tration Act except where the contrary 
appears from the context [see page 232, ont 
Edition. ] 

Reference has also been made to Kurru- 
tul-ain Bahadur v. Nuzbat-ud-dowia Abbas 
Hossein Khan, (8). That wasa case where 
a Muhammadan left a Will which under the 
Muhammadan Law would be invalid to the 
extent of two-thirds of the estate. The 
Will was executed in 1893 after the pass- 
ing of the Probate and Administration Act 
and the question was what the effect of 
the probate was as regards two-thirds of 
the estate which the testator under Muham- 
‘madan Law had no power to dispose 
of. It washeld thatthe grant of probate 
*did not estop the plaintiff from pleading 
that the Will did not operate on two-thirds 
of the estate. Their Lordships of the Privy 
Council at page 130* state that, although 
the Supreme Courts granted probates “of 
“ Hinduand Muhammadan Wills, those Courts 
never applied the English rule as to the 
necessity for probate to such Wills nor did 
they attribute to such probates, when grant- 
ed, the English dogtrines as to the opera- 
tion of probate, and observe as follows: 
“Under that system a Hindu or Muhamma- 
dan executor took no title to property 
merely as such by virtue of the probate.” I 
do not think this decision thr Daut light 

on the questién before U$: - 

So far as the legislation’ in? Madras i is con- 
cerned “there are two Regulations which 
deal with this matter. One is Regulation 
JIL of 1802 and :s:-6' gave power to exe- 
cutors of ees enio bets to take 
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charge of assets and to execute the trusts ` 
mentioned în the Will and forbade Courts 
from interfering except on complaints. This 
section, however, was repealed, so far as 
Hindus were concerned by Regulation V, 
of 1429 and the preamble states that the 
provisions of s. 16 of Regulation Ill of 
1802 were contrary to the provisions of 
Hindu Law and the authorities prevalent— 
Section 4 of Regulation V of 1829 says that 
Wills left by Hindus shall have no legal 
force whatever except so far as their con- 
tents may be in conformity with the pro- 
visions of the Hindu Law, according to the 
autborities- prevalent in the respective Pro- . 
vinces under this Presidency. 

Iam of opinion that the view taken by 
the Bombay High Court and by ourown | 
Court in Ga napathi diyar v. Sivamalai (9) 
is correct. As regards the vesting of the 
estate on the executor before probate is 
obtained I think the observations of their 
Lordships of the Privy Council in Soona 
Mayna Kena Roona Meyappa Chetty v. 
Soona Navena Suppramanian Chetty’ (23) 
are clear. They observe “it is quite clear 
that an executor derives his title and 
authority from the Will of his testator and 
not from any grant of probate. The per- 
sonal property of the testator, including 
all rights of action, vests in him upon the 
testator’s death.” I think there are many 
practical difficulties in coming to the oppc- 
site conclusion. Section 12 of the Probate 
and Administration Act says that Probate ' 
of a Will when granted establishes the Will 
from the death of the testator, and renders 
valid all intermediate acts of the executor 
as such; so that it will be open to the exe- ` 
cutor to defer taking out prokate and after 
administering the estate with the limited 
powers ofa manager to apply for picbate 
and clothe himself with rights which are 
far more extensive and which would have 
wetrespective effect For example, if he sells 
property before obtaining probate, the sale 
would not be binding unless there was an 
express provision in the Will or unless it were 
necessary and beneficial tothe estate within 
the meaning of Hunoomanpersaud Panday v. 
Babooee Munray Koonweree (24) but it he. 
takes out piokate tle alienation would be 

(23) 35 Ind. Ces. $23; 43 1. A. 113; £0 C. w N. £33; 
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P. C. 179; (1916) 1 A.G. €€3; 114 L. T. 1008 


& C.). 
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valid from the date of death of the testator 
because under s. 90 unless therè is an ex- 
press prohibition, there is no question of 
necessity. It is net in every cage thata 
purchaser can apply for Letters of Adminis- 
tration with Will annexed. As the view 
taken by the Madras High Court has always 
been that the provisions of the Probate 
and Administration Act apply to, cases 
where probate has not been obtained and as 
it would unsettle many titles if a contrary 
view were held we should not do so unless 
we are satisfied that the view taken till now 
is clearly erroneous, 

Turning to the Probate and Adminigtra- 
tion Act, [do not think there is anything 
inthe Act which clearly indicates that it is 
only applicable to execytors who take out 
probate. Executor is defined generally in 
s. 3 as a person to whom the execution of 
the last Will of a deceased person is, by the 
testator’s appointment, confided. Secticn 4 
enacts that the executor or administrator, as 
the case may be, of a deceased person, is 
the legal representative for all purposes 
and all the property of the: deceased person 
vests in him as such. No doubt this sec- 


tion comes under Ch. II which is headed “Of 


grant of Probate and Letters of Adminis- 
tration,” butI do not think that this fact 
has much bearing on thé general words of 
the section nor do I think that the fact 
that an administrator gets title only frcm 
the date of the grant of Letters of Adminis- 
tration throws much light on the question. 
I think the meaning of the section is that 
property will vest in both of them but that 
in the case of an executor it vests from the 
. date of the death of the testator, but by 
virtue ofss. 14 and 15 an administrator being 
merely a person to whom the Court confides 
the management of the estate the property 
vests in him from the date of the grant of 
Letters of Administraticn and not before. 1 
do not think there is much point in the 
contention that ,because executors and 
administrators are both referred to in s,4 
and because an: administrator’s rights ccm- 
mence from the date of the grant a similar 
restriction should be placed upon the 
executor who derives title from the Will of 
the testator. Section 90, I think, makes the 
point clear. It distinctly applies to both 
executors who have taken out probate and 
those who have not. Clause (1) gives the 
executor or administratcr power to dispose 
of all or any of the property for the time 
being yested in him under s, 4 and cl, (2) 
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says that if the Will contains a restriction 


and the executor wants to sell property ha 


should obtain probate and get the leave 
of the Court. Itis difficult to read s, 90 as 
not applying to unprobated Wills. It clear- 


ly contemplates the vesting of property* 


executor who has not obtained 
It isno doubt true that in the 


in the 
probate. 


-preamble it is stated that it is expedient 


to provide for the grant of Probat Wills 


and Letters of Administration tothe estates - 


of deceased persons in cases to which 
the Indian Succession Act does not apply 
but I. do not think that this fact along 
should be taken as conclusive on the ques- 
tion. It seems tc me that if the Legislature 
intended that only Wills which are probated 
should be governed by this Act, it. would 
have said so in unequivocal terms and in the 
absence of any such statement I do not 
think I will be justified in holding that the 
Act is not applicable to cases where probate 
has not been obtained. There are several 
sections in the Act which have nothing 
todo with probate and which are general 
in their character and thereis no reason 
why such provisions should not be applied 
to Hindu Wills of which probate has not 
been obtained. I think there is great force 
in the observations of Sir Charles Sargent, 
C.J.,in Shaik Moosa v. Shaik Essa, (12) 
where the learned Judge observes that 
the object of the Legislature in enact- 
ing the Probate and Administration 
Actseems to have been to frame an act 
which would be applicable to all natives 


of this country whilst leaving the existing.” 


law as to those Hindus, to whom the Hindu 
Wills Act apply untouched. f 

I would answer the reference by stating 
that in cases of Hindu Wills to which the 
Hindu Wills Act does not apply the estate 
vests in the executor (who accepts office) 
from the date of the testator’s death and 
that the provisions of the Probate and Ad- 
ministration Act are applicable even though 
probate has not been obtained. 

Coutts Trotter, C. J.—I agree. 

Phillips, J.—I agree. : 

VN. Ye, Reference answered, 

R. L. 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
No. 21 or 1925. 

December 16, 1925. 
Present:—Sir Normau Macleod, Kr., 

« Chief Justice, aud Mr’ Justice Coyajee. 

VASANTRAO GOVINDRAO 

PRABHAKAR—PLatnrirF—APPELLANT 

VETSUS e 
NANABHAI SADANAND—DzsrenpDant 
a _ No. 1— RESPONDEN T. 

Mortgage—Foreclosure—Decree nisi before Transfer 
of Property Act—Mortgagee allowed possession—Mort- 
gagors rightto demand account and further day for 
payment- Long silence, effect of. : 
_ Before the passing of the Transfer of Property Act, 
it was not the practice of the Bombay High Court to 
require-a mortgagee, who had obtained a decree nisi 
for foreclosure, upon non-payment of the money due 
at the time prescribed, to obtain an order for fore- 
closure absolute as against the person or persons in 
default; the mortgagee was permitted to foreclose 
by proceedings in execution -of the decree instead of 
obtaining an order absolute. [p. 101, col. 2.] 

As a general rule after an order for foreclosure nisi, 
the mortgagor can apply for, and in suitable circum- 
stances and on certain conditions obtain an order 
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_ enlarging the time for redemption; but enlargement 


of the time isnot amatter of course. The power to 
extend the time is in the discretion of the Court, 
and in order to entitle himself to such indulgence the 
mortgagor must apply to the Court with reasonable 
promptitude. [p. 193, col. 1.] 

“A mortgagee obtained a decree nisi for foreclosure in 
1875. The period allowed to mortgagor for payment 
and redemption was six months. Soon after the mort- 
gagee got possession of the property under sume 
arrangement with the mortgagor. The mortgagor 
never took any steps te ask for further accounts, nor 
did he or those claiming under him ever apply to the 
Court for enlargement of the time. The mortgagee 
treated the property as his own and erected costly 
buildings over it to the knowledge of the mortgagor. 

» After the lapse of 45 years the representatives-in- 
interest of the mortgagor brought a suit claiming the 
property: - 

Held, (1) that the mortgagor acquiesced in the posi- 
tion that the mortgagee was entitled to hold the pro- 


è perty as his own and it was no longer necessary for 


the mortgagee to execute the decree and he became 
full owner of the property ; [p. 104, col. 2.] 

(2) that assuming that this was not so, and that 

. the plaint in the suit could be treated as an appli- 

cation for extension of time for payment made in the 
foreclosure suit of 1875, the delay of. 45 years on the 
part of the mortgagor was fatal to his case. [ibid.] 

Appeal against the judgment of Mr, 
Justice Kemp 

Messrs. M. C, Setalvad and H. J. Kania, 
for the Appellants. 

Messrs. Celtman and Lalji, 


for the Re- 
spondenf? ° 


- SUDGMENT. 

Maclecd, C. J.—The plaintifs filed 
this suit for the redemption of two pro- 
perties, hereinafter called the Girgaon pro- 
perty and the Mahim property respectively, 


NANABHAT SADANAND. (94 I. 0.1926] - 
after taking an account of the two mort- 
gages mentioned-in the plaint, The follow- 
ing pedigree is necessary for the purposes 


of this judgment. i 


MADHOBA HARISCHANDRA 
. Atmaram h 
( | eo 
mpatrao Anandrao Shamrao. 
Maneka : 





| 


Ramrao 
==Bablibai 
| 


| 
Wamanrao. Vinayakrao. Madhavrao. 


Sushilabai. 


The original plaintiffs Nos. 1 to 3 were 
Wamanrao, Vinayakrao and Madhbavrao, 
while plaintiffs Nog. 4 and 5 were the exe-*- 
cutors of Maneckbai widow of Gunpatrao. 

In 1869 Madhoba negotiated with one 
Shrikrishna Naranj for aloan of Rs. 82,000 
to be secured on the Girgaon property. An 
agreement was arrived at whereby Shri- 
krishna Naranji was toadvance Rs. 82.000 on 
a deposit ofthe title deeds of the Girgaon 
property and Madhoba was to purchase 
the Mahim property from Shrikrishna for 
Rs. 50,000. Accordingly the title deeds of the 
Girgaon property were deposited with Shri- 
krishna who advanced Rs, 82,000 to Madhoba, 
Madhoba died on September 19, 1869, 
leaving a Will dated April 16, 1862, and 
a codicil thereto dated September 18, 1869. 

Probate of the Will and codicil was grant- 
ed to Atmaram Madhoba as the executor 
named in Will on January 20, 1870. On 
March 25, 1870, Atmaram obtained a con- 
veyance of the Mahim property from 
Shrikrishna, and on the same day Atmaram 
executed two mortgages one of the Girgaon 
property and the other of the Girgaon and 
Mahim properties to secure the sums of 
Rs, 82,000 and Rs. 50,000 respectively. 

On March 4, 1975, Shrikrishna assigned 
dhe said two mortgages and all his rights 
thereunder to his son Saganand. 

Sadanand filed a suit No. 259 of 1875, 
against Atmaram for the realization of the 
amounts due on these mortgages, and 
obtaineda decree nist on July 15, 1875. by 
which it was directed that the defendant 
as. executor should pay to the plaintiff 
Rs. 2,39,538-5-8 for debt and interest on 
the two mortgages with costs and further 
simple interest on the principal sum of 
Rs. 2,32,672 at 18 per cent, per annum from 
the date of the decreeill payment, and it 
was ordered that on the defendant paying 
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the said principal, interest and costs, with- 
in six months after the date eof the decree, 
the plaintiff should re-convey the premises 
comprised in the mortgage-deetls to the 
defendant free of all incumbrances, but on 
the defendant failing to pay what should 
be due for principal, interest and costs by 
-the said time the defendant should from 
thenceforth stand absolutely debarred and 
foreclosed of and from the equity of re- 
demption of the said mortgaged premises. 
- In or about the month of November 1875, 
before the six months prescribed in the 
decree expired, Atmaram put Sadanand in 
possession of the Girgaon property. The 
_ arrangement under which possession was 
given is said to have been recorded in a 
letter of November 29, 1875, written by 
Atmaram to Sadandnd, which is Ex. Ë to 
the plaint, though it does not appear to 
have been proved and put in as an exhibit 
in the suit. It is alleged in the plaint 
para. 9 that the Municipality of Bombay 
- was pressing Atmaram to execute some re- 
pairs to certain chawls on the Girgaon pro- 
erty and was threatening in default to 
pull them down. As Atmaram could not 
comply with the requisition of the Muni- 
cipality he agreed that Sadanand should 
enter into possession, and re-build such of 
the chawls as were required to be re-built, 
debiting Atmaram with the costs thereof 
and crediting him with the rents received. 
The first defendant Nanabhai Sadanand, 
.son of the mortgagee, in para. 4 of his 
written statement, denied any knowledge 
- of this arrangement, but he admitted that 
Sadanand was put into possession of the 
Girgaon property in December 1875 and 
. that letters were addressed to the tenants to 
pay rent to Sadanand. -He further set up 
an oral arrangement that Sadanand was to 
repair and re-build while Atmaram should 
have a further six months within which to 
redeem. The plaintiff further alleges that 
in or about the month of July 1877 At- 
. maram put Satlanand in possession of the 
- Mahim property as mortgagee in possession 
but in spite ofsuch possession being given 
Sadanand filed a Suit No. 869 of 1877 for. 
‘possession which was dismissed with costs. 
Atmaram died on July 6, 1893, and Sada- 
. nand in or about the year 1910, leaving his 
son the first defendant as executor of his 
Will. i 
The plaintiffs contended that Sadanand 
not having obtained a decree absolute for 
. foreclosure or forsale in Suit No. 259 of 
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1875 and having entered into possession of 
the said property under the arrangement 
referred to, the relation of mortgagor and 
mortgagee between Atmaram and S :danand 


. continued to subsist and still subsisted 


between the plaintiffs as executors of the 
Will of Manekbaiand as administrators de 


_bonis non of the estate of Madhoba and the 


defendant as executor of Sadanand. Fur- 
ther that execution of the decree nisi had 
long been time-barred. The plaintiff alleged 
that Manekbai had an interest in the suit 
properties but they did not set out in the 
plaint how that interest was acquired. 

However it appears that on June 6, 1878, 
Anandrao and Ganpatrao, sons of Atmaram, 
were adjudicated insolvent. When At- 
maram died in 1893 the Official Assignee 
put up for sale the interests of Anandrao 
and Ganpatrao in the Girgaon property 
and other properties and sold them toone. 
Major Kirtikar. He died on May 9, 1917, 
leaving a Willand a codicil. By the co- 
dicil he devised the Girgaon property to 
Manekbai, the widow of Ganpatrao. Her 
executors, therefore, had no claim upon the 
Mahim property. 

By an order of August 1, 1924, plaintiffs 
Nos. 1 to3 were struck out and added as 
defendants Nos, 2, 3 and 4. For some 
reason or other this order was cancelled on 
August 2, but the amendment was re-instat- 
ed by an orderof September 24. All these 
orders were made after the suit was first 
called on for hearing. and it is curious to 
note that the plaint was re-declared on 
August 5, 1924, and October’ 17, 1924, by 
one Motiram Kirtikar, constituted attornéy 
for defendants Nos. 2, 3 and 4. 

Para. 21 of the plaint ‘at page 5 of the 
printed book should not have been in black 
ink, as it refers to the order made on Sep* 
tember 24. 

Then theconcise statement which appears 
at page 9 could not possibly have been the 
original concise statement, as itin no way 
corresponds withthe flaint as drawn. In 
para 13 of the plaint the plaintiff said they 
were applying for letters of administration 
with the Will and cgdicil of Madhoba an- 
nexed to the estate of Madhoba. These 
letters were not granted untjl October 31, 
1924, limited to the two properties mention- 
ed in the suit. Now the concise statement 
recites that the plaintifis and defendants 
Nos, 2, >and 4 pray that it may be declared 
that the plaintif and defendants Nos. 2, 3 
and 4 as administratrix and administrators 
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of the estate of Madhoba Harichandra were 
entitled to redeem the properties mentioned 
in the plaint, while the decree which was 
eventually passed dismjssing the suit re- 
eites that the plaintiffs pray that it may be 
declared that they, as executors of the Will 
of Manekbai and as administrators de bonis 
non jointly with defendants Nos. 2, 3 and 4 
of the estate of Madhoba, should be entitled 
to redeem the suit properties. Then from 
“the record at page 54 it would appear 
that the hearing commenced on November 


10, 1924, although the decree re-cites that it ` 


was called on for hearing on several days in 
July, August and October, 

It is necessary to point out all these de- 
fects in the record, since in a case of this 
description where the parties appear to 
have more than once changed their posi- 
. tions and their characters, unless the record 

is properly kept confusion is likely to arise. 

The first defendant filed a written state- 
ment on January 7, 1922, which does not 
appear to have been amended since. He 
contended that the decreein the suit of 1875 
was not a decree nisi but a final decree, and 
that in the events which occurred Sada- 
nand became entitled to possession of the 
Girgaon property at the latest on July 15, 
1876, andof the Mahim property on January 
15, 1876. 

He denied that Sadanand went into pos- 
session of the Mahirh property as mortgagee, 
on the contrary the Judge in Suit No. 689 
of 1877 held „that Sadanand had obtained 
*possession of the Mahim property before 
suit and on that ground dismissed the suit. 
He claimed that even if the decree in Suit 
No. 259 of 1875 was not a final decree, any 
claim to redeem the properties was res 

** judicata by virtue of the decree. 

Further, the Mahim property. had been 
handed over to Sadanand in execution of 
the decree, and had been conveyed by 
Sadanand in 1882 to one Purshottam Sri- 
krishna. Large sunis had been spent on the 
Girgaon property and in any event the 
plaintiff could not redeem ‘without an 


account being taken of such sums. The. 


rule of damdupat had no application. 

Defendants Nos. 2, 3eand 4 were allowed 
to put in a written statement on Novémber 
10, 1924, supporting the plaintiffs. 

The Judge found on the issues which 
were raised on the pleadings. (1) That the 
plaintiffs, as executors of Manekhai were 
only interested in the Girgaon property. 

They could not sue to redeem only one of 
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the two (thee Judge appears to have for- 
gotten there were two mortgages) properties 
under tHe mortgage. They had no interest 
in the other. (2) That Dattaram Vaidya- 
ram, heir of Purshottam Srikrishna, was a 
necegsary party. (3) That the decree in Suit 
No. 259 of 1875 barred the defendant there- 
in from all equity of redemption in default 
of payments as therein directed. (4) That 
Atmaram had nọ interest in the Girgaon 
property as from January 15, or July 15, 
1876. (5) That the plaintiffs’ claim was 
barred by adverse possession, and dismissed 
the suit. $ 

` The plaintiffs, executors of the Will of © 
Manekbai, have appealed. 

The difficulties in the case have mainly 
arisen from the fact that Suit No. 259 of 
1875 was filed on two separate mortgages, 
that the decree was passed as if there was 
one mortgage, and that thereafter the pro- - 
perties in each mortgage were dealt with in 
different ways. It is admitted that in Decem- 
ber 1875, before the redemption period 
had expired, Sadanand obtained posses- 
sion of the Girgaon property by arrange- 
ment with the mortgagor. Whatever that 
arrangement may_have been, Sadanand 
continued in possession thereafter as owner. 
As to the Mahim property Sadanand, in 
1877, took out a summons for executing the 
decree in Suit No. 259 of 1875, and on July 
23, 1877, a Judge's order was made on the 
sumniors that the decree should be execut- 
ed against Atmaram by ordering delivery 
to be given to Sadanand. But when the 
Judge was asked to sign a further order for 
the purpose of carrying out the previous 
order, that a warrant should issue to the 
Sheriff, he declined to sign it and told 
Sadanand to file a suit for possession. 
Sadanand then filed the suit already refer- 
red ‘to, but as Atmaram in his written state- 
ment stated that he was served with a rule 
or order to show cause why the decree in 


‘Suit No. 259 of 1875 should not be executed 


and did not appear to show cause against 
the rule but thereupon gave up possession 
to the plaintiff, the suit was dismissed. 
Sadanand transferred the property by deed 
of gift in 1882 to Purshottam. The position 
then is somewhat unorthodox. No objec- 
tion appears to have been taken to the form 
of the Suit No. 259 of 1875 which apparent- 
ly treated the two mortgages as one and 
sought for one account of what was due on 
both the mortgages. With regard to one 
property the decree was executed aa if if 
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was a final decree, with regard to the other 
the mortgagee entered into possession by 
arrangement with the mortgagor before the 
time prescribed for paying off the mortgage 
had expired. Even assuming that the mort- 
gage on the Mahim property had been 
foreclosed absolutely, the mortgage on the 

Girgaon property continued to be in-exist- 

ence. It would have been otherwise if 

Sadanand had entered into possession 

after the six months fixed in the decree 

had passed. The Judge was of opin- 

ion that the decree was a final one, but I 

think the most that can be said on that 

question is, that at the time the decree was 
passed, it was probably the practice to 
foreclose by ‘proceedings in execution, 
instead of obtaining an order absolute. 

Undoubtedly, the decree was in the form of 

a decree nisi according to the precedent 

appearing in‘Seton which is reproduced in 

form 3 in Appendix P to the First-Schedule 
of the C. P. ©. of 1908. I should prefer 
form No. 27 annexed to the High Court 

Rules appearing at page 235 in which it is 

directed that in default of the defendants 
paying principal, interest and costs by the 
.time prescribed, the plaintiff will be entitled 

to a decree absolute for sale. . 

The English practice with regard to 
foreclosure absolute is set out in Lord 
Halsbury’s Laws of.England, Vol, XXI, 
para. 520 at page 293, as follows :— 

“Upon non-payment of the amount certifi- 
ed to be due at the time and place preserib- 
ed, the mortgagee is entitled to an order 
for foreclosure absolute as against the 
person or persons in default. The order is 
obtained upon motion or summons, and 
there must be an affidavit made by the 
mortgagee...ofattendance at the prescribed 
time and place and non-payment of the 
money; and also an affidavit by the mort- 
ce non-payment since the appointed 
ime. 4 

And note (b) on the same page says :— 

“lf the order is made on motion, the 
matter is not mentioned to the Court unless 
there has been some irregularity preventing 
the motion from being treated as of course; 
Counsel hands his brief duly indorsed to the 
Registrar. But usually it is made on sum- 
mons in Chambers...whether the proceedings 
are by writ or summons.” 

- It might be advisable to consider whether 
this practice should‘not be prescribed for 
this Court hy rule. . ” 

Bat though it would appear that the 
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form used by this Court in those days for 
decrees in mortgage suits was the same 
as was used according to the English 
practice for decrees nisi, there was no 
regular practice prescribed for the course to * 
be followed by the mortgagee when default 
occurred in payment of principal, interest 
and costs, withinethe time allowed. It really 
did not make any difference whether the 
mortgagee executed his decree, and obtain- 
ed possession of the mortgaged property, or 
applied for a final decree, except that an 
application for execution might be sabject 
to the law of limitation. The question re- 
mains, what is the legal position of the 
parties ifthe decree is not executed and no 
order absolute is asked for? 

Now ordinarily speaking, if after a decree 
nisi for foreclosure has been passed and the 
mortgagee enters before the period for pay- 
ment of the principal, interest, and costs, 
has expired, the mortgagee could not fore- 
close without a further account being taken 
ashe would be liable to account for the rents. 
received. Admittedly, rents were received 
from the Girgaon property, but the question 
would arise by what procedure were these 
accounts to be taken’ if ‘the mortgagor 
demanded them. 

Presumably, this Court, before the Trans- 
fer of Property Act came into force, would 
be guided by the Engligh practice. Lord 
Halsbury, in para 532 of Vol. XXI says:— 

“The time for redemption will be enlarg- 
ed if the mortgagee is in possession and 
receives rents between the date of the," 
master's certificate and the day appointed 
for payment. Such receipt opens the 
account, and a fresh certificate must be 
made and afurther day appointed; but , 
after default on the day appointed for pay- ° 
ment, the mortgagee receives the rents 
on his own account and the time is not 
thereby enlarged.” 

The fact then that Sadgnand entered into 
possession before the time appointed for 
payment rendered necessary the issue ofa 
fresh certificate and the appointment of a 
further day for payment. The next question 
is, whether the mortgagor's right to bring’ 
a redemption suit ig*barred by the mort- 
gagee obtaining an order nisifor foreclosure, 
In Hill y. Rowlands (1) an order for foreclo- 
sure was made in the common form and 
a certificate had also been made in the com- 
mon form appointing the last day of six 

(1) (1897) 2 Oh, 36l; 66 L.J. Oh. .689; 77 L. T, 94) 
46 W.R. 26 $ i 
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calender months from the date of the certi- 
ficate as the time for redemption, on pay- 


ment of the principal money with interest 
up to that day and costs. The mortgagor 


ə claimed to be allowéd to redeem at an 


earlier date than the date so fixed on pay- 
ment of the amount found due with interest 
up to the date of payment only. The 
application was refused by Romer, J., and 
on appeal Lindley, L. J., said: “The rights 
of the Parties are settled by the judgment, 
and the mortgagor cannot redeem before the 
time fixed by the certificate on payment of 
a less sum than is named in it.” 

It would thus appear that the mort- 
gagors’ rights are confined to applying in 
the foreclosure action for an enlargement of 


. the time for payment. 


The general principles by which the 
Court will be guided in entertaining such an 
application are set out in para 528 of Lord 
‘Halsbury’s Laws of England, Vol. XXI: 

“Enlargement of time is nota matter of 
course. There must be some reason for it, 
‘such as that the security is ample, and 
that the mortgagor has a reasonable pro- 
bability of obtaining the money to pay 
the mortgage debt;... The matters to be taken 
‘into consideration include the nature of 
the estate, whether in reversion or in posses- 
sion, whether the mortgaged property shows 
a sufficient margin to protect the mortgagee 
against loss; and*whether the mortgagor's 
reasonable expectations (of raising the 
-money to pay off the mortgage) have been 
disappointed.” j 

An application to enlarge the time 
and takə further accounts 45 years after 
‘the mortgagee had been put in possession 
after an order for foreclosure nisi had been 


- “made, even though possession was givén 


before the day appointed for payment had 
arrived, could hardly have been within the 
contemplation of the learned author. If 
after a preliminary decree for foreclosure 
has been passed® under the C. P. O. of 
-1908 the mortgagee enters into possession 


before the day appointed for payment has- 


arrived, the mortgagor would certainly 
have a right to demand a fresh account 


and the appointment of a further day for: 


payment, but if he allowed many years to 
‘pass before making his application the 
Court would probably consider how far by 
his conduct he cotild be said ¢o have fore- 
closed himself, 

But in this ease there is a decree which 


: gt the. time it was passed, whatever its 
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form might be, was considered by the 
Court capable of execution. When the 
mortgagor put Sadanand into possession 
of the Girgaon property in December 1875, 
he had not the means to comply with. the 


‘Municipality's requisitions for re-building 


or repairing some of the chawls thereon 
and he would not have had the slightest 
expeetation of redeeming the mortgaged 
properties either on the day appointed for 
payment or six months later. The rents 
received by the mortgagee between the date 
of taking possession and. the date fixed for 
re-payment could not have amounted to any 
gréat sum. I think it must be considered 
that Atmaram by taking no farther steps 
to ask for a further account, and for exten- 
sion of the time for payment, acquiesced 
in the mortgagee holding the property as 
his own and induced him to believe that it 
was no longer necessary either to execute 
the decree he had obtained or to obtain an 
order absolute for foreclosure. 

Even if it were held that the suit could 
be re-constituted as an application in the 
mortgage suit to enlarge the time for re- 
demption, and an order was made to take 
accounts from December 1875, it is obvious 
that the amount due to the mortgagees 
according to the terms of the mortgage 
would be many lakhs, as the rule of damdu- 
pat does not apply to mortgagees in posses- 


.sion, and any possibility of the plaintiffs 


being able to pay what would be found 
due may be discarded. 
The appeal must be 
costs. a 
Coyajee, J.—The plaintiffs claimed 
that they and the 2nd, 3rd and 4th de- 
fendants are entitled to redeem the two 
immoveable properties mentioned in the 
plaint, and which it will be convenient to 
describe as the Girgaon property and thé 
Mahim property. Madhoba Harischandraji 
was the original owner of the Girgaon 
property. Inorabout the year 1869-Shri- 
krishna Naranji agreed to advance the sum 
of Rs, 82,000 on thesecurity of that pro- 
perty, Madhoba agreeing to buy for the 
sum of Rs. 50,000 the Mahim property 
which was then owned by Shrikrishna. 
Accordingly, Shrikrishna advanced the sum 
of Rs. 82,000 and Madhoba deposited with 
him the title-deeds of the Girgaon pro- 
perty. In 106y Madhoba died having by 
his last Willand codicil appointed his son 
Atmaram his executér. In January 1870, 
Probate of the Will and codicil was granted 


dismissed with 
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to Atmaram. On March 26, 1870, Atmaram, 
as executor of Madhoba, obtained a con- 
veyance of the Mahim property from ,Shri- 
krishna, On the same day he executed 
two mortgages, Exs, A and B, in favonr of 
Shrikrishna, Exhibit A was fer is. 82,000 
and comprised the Girgaon property, Ex B 
was for Rs, 50,000 and comprised both the 
Mahim property and the Girgaon property. 
On March 4, 1875, Shrikrishna assigned 
both the mortgages and his rights there- 
under to his son Sadanand. 

Sadanand filed Suit No. 259 of 1875 in 
the High Court against Atmaram for 
realization of the money due on both the 
mortgages. On July 15, 1875, a decree was 
passed in these terms:— 

“The said defendant..do pay to the 
plaintiff the sum of Rs. 2,39,538-5-8 for 
debt and interest (due on the said two 
Indentures of mortgage...) and the costs of 
this suit...and further simple interest on 
the principal sum of Rs. 1,832,672 at the 
rate of 13 per cent. per annum from the 
date hereof until payment and this Court 
doth further order that upon the said 
defendant paying to the plaintiff the said 
principal, interest and costs within six 
calender months after the date of this 
decree the plaintiff do re-convey the pre- 
mises comprised in the said mortgage-deeds 
but on the defendant failing to pay to 
the plaintiff what shall be due for principal, 
interest and costs as aforesaid by the time 
aforesaid the defendant doth from thence- 
forth stand fabsolutely debarred and 
foreclosed of and from equity of redemp- 
tion of in and to the said mortgaged pre- 
mises.” 

The parties agree that in or about 
December 1875 Atmaram gave possession 
of the Girgaon property to Sadanand ; but 
they differ as to the circumstances under 
which the transfer of possession took place. 
The plaintiff's allegations are set out in 
para. 9 of the plaint;, but it may be noted that 
the letter referred to therein is not proved. 
As regards the Mahim property, the plaint 
(para 11) alleges that in the month of July 
1877 Atmaram put Sadanand in possession 
ofitas mortgagee. The plaintiffs contend 
that Sadanand not having obtained a decree 
absolute for foreclosure in Suit No. 259 
` of 1875, and having entered into possession 
of the mortgaged properties under the 
arrangements above referred to, the relation 
of mortgagor and mortgagee still subsists 
between them and the 2nd, 3rd and 4th 
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defendants on the one hand and the Ist : 


defendant on the other. 

Tne lst defendant resisted the claim on 
the grounds, (1) that the decree in Suit 
No. 209 of i875 wasea final decree; (2) 
that the chiim ta redeem the properties 
was res judicuta by reason of that decree; 


(3) that Atmaram had delivered over the, 


Mahim property toeSadanand in execution 
of the said. decree, and it was in the posses- 
sion of Dattaram Vidyaram as the heir 
of Purshottam to whom Sadanand had 
conveyed it by an indenture dated June 26, 


1882; (4) that Sadanand and after him the 


defendant claim to be in possession of the 
Girgaon property as owner thereof, and 
their possession had been adverse and the 
suit as to that property was barred by the 
law of limitation; and (5) that Sadanand 


had expended large sums in erecting sub-. 


stantial buildings onthe Girgaon property 
and those entitled to the equity of re- 
demption, had there been. any, were aware 


that such buildings were being erected and . 


stood by and took no steps to assert any 
claim to the said property and allowed the 
said buildings to be erected well knowing 
that Sadanand claimed to be its owner. 
The learned Trial Judge dismissed the 
suit, holding: (1) that the decree psssed in 
1875 wasa final decree, it was not super- 
seded by the agreement set up in the 
plaint, and the mortgagor, had no interest 
left in the suit proper‘’ies; (2) that the 
alienee of the Mahim property was a neces- 
sary party to the suit; (3) that the claim to 
redemption was barred by res judicata ; and 
(4) that the plaintifis had lost their in- 
terests, if’ any, in the said properties by 
the adverse possession of the Ist defend- 


t. 
“The Ist defendant has brought this 
appeal. $ . 

The decree was passed in the year 1875, 
Transfer of Property’ Act 
was enacted. The Tria] Judge rightly 
points out that before the year 1880 it was 
not the practice of this Court to require the 
mortgagee, upon non-payment of the money 
due at the time prescribed, to obtain an 
order for foreclosure absolute as against 
the peyson or perséfs in default; the 
mortgagee was permitted to foreclose by 
proceedings in execution of the ‘decree 
instead of oktaining an order absolute. . 

In this case, on July 12, 1877, Sadanand 
took out asummons that the decree made 
in Suit No, 259 of 1875 be executed ayainst 


` 
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Atmaram by ordering the delivery of -the 
Mahim property to Sadanand, and an order 
to that effect was passed on July 23, (Ex. 1). 
The Chamber Judge, however, refused to 
sign a warrant for possession, apparently 
on the ground that the*décree contained no 


order for possession. Sadanand then brought 


Suit No. 699 of 1877 against Atmaram 
claiming that he had become absolutely 
entitled to the properties, and asking for 
possession of the same (Ex. E.) In his 
written’ statement, Atmaram contended that 
he had given possession of the Girgaon 
property to Sadanand in pursuance of 
certain arrangements between the parties, 
and as regards the Mahim property he 
stated as follows :— 

“8. The defendant continued in posses- 
sion of the said Mahim property and no 


' steps were taken and no notice given by 


the plaintiff to the defendant of his 
intention to get possession thereof until 
July 12, 1877, when a rule or order signed 
by a Judge of this Hon'ble Court was 
served by the plaintiff on the defendant 
calling upon the defendant to show cause 
onor before July 23, then instant, why the 
decree in Suit No. 259 of 1875 aforesaid 
should not be executed against him by 
ordering the delivery to the plaintiff or his 
agent of the said Mahim property...The 
defendant did not appear to show cause 
against the said rule or order but there- 
upon gave up posession to the plaintiff of 
the Mahim property, who thereupon took 
possession thereof and has been and stillis 
in possession thereof and of the rents and 
profits accruing thereat.” i 

- It is clear, then, that as regards the 


Mahim property, the decree passed in 1875. 


was executed by the mortgagee applying 
for possession in accordance with the 


-practice then obtaining in this Court. On 
August 6, 1882, Sadanand conveyed that. 


property to Purshottam Shrikrishnaji (Ex. 


4), And it is now in the possession of * 


Purshottam’s graħdson Dattaram who was 
examined as å witness in the case but is 
not joined as a party to these proceedings. 

As regards the Girgaon property, 
Sadanand obtained possession of it by a 
private arrangement, with Atmaram. It is 
difficult to ascertain the true natures of that 
arrangement. The rival contentions are 
set out, respectively, in para. 9 of the plaint 


- and para. 9 of the Ist defendant's written 


statement. The evidence bearing on the 
question is meagre and inconclusive, But 
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on such evidence as there is in the case, it 
would seam that Sadanand entered into 
possession for the purpose of re-building 
and repairing some of the chawls; probably 
also, the time for payment prescribed in 
the decree was extended by six months. 
But it is clear that thereafter Atma- 
ram took no steps to ask for further accounts 
neither he nor those claiming under or 
through him ever applied tothe Court for 
enlargement of the time; and as the evi- 
dence of Nanabhai Sadanand shows, Sada- 
nand held the property as hisown and erect- 
ed costly buildings on it to the knowledge 
of Atmaram. Inthe year 1884 Crustnarao 
Sadaram and another, who were the grand-. 
sons of Madhoba Harichandraji, brought Suit 
No. 428 against Atmaram Madhoba in the 
High Court for adwninistration of the estate 
of the said Madhobu: the properties specifi- 
ed in their plaint included the Girgaon 
property (Ex.2). In his written statement, 
Atmaram stated, inter alia, as follows :— 

“This defendant says that the debts due 
by the testator [i. e. Madhoba Harischandra] 
were considerably. in excess’ of the pro- 
perty left by the testator and that almost 
all the immoveahle properties were encum- 
bered by the testator and cotld not be and 
were not redeemed but on the-contrary they 
were sold or taken possession’ of by the 
mortgagees in liquidation of their respective 
claims under decrees of this Hon'ble Court ` 
excepting only two lands at Worlee and 
Batty Fields and garden at Salsette” 
(Ex. 2). 

On the Sth of March 1885, Atmaram 
made an affidavit in which he stated ag 
follows :— . ` 

“In the month of June 1869 the testator 
mortgaged the oart with ranges or chawls 
in Girgaum for Rs. 82,000...with Shrikrishna 
Narayanjee and the said Shrikrishna Nara- 
yanjee took possession of the said oart with 
ranges or chawls in orabout the month of 
December 1875, undèr a decree of this 
Hon'ble Court in Suit No. 259 of 1875 for 
foreclosure” (Ex. 9). 

The effect of the evidence adduced in this 
case is this : the decree of 1875 was capable 
of enforcement in accordance with the prac- 
tice then obtaining in this Court; it was 
enforced as regards possession of the Mahim 
property; as regards the Girgaon property, 
Atmaram acquiesced in the position that 
Sadanand was entitled to hold the property 
as his own and it wagno longer necessary 
for him to execute the decree. In my 
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opinion, the mortgagee has Been holding- 
both the properties as absolute owner for 
the last 45 years, and this suit must, 
therefore, fail. = 

Even if the decree passed in Suit No. 259 
of 1875 were regarded asa decree nisi, still 
the result would be the same. The géneral 
rule, no doubt, is that after an order for 
foreclosure nisi, the mortgagor can, apply 
for, and in suitable circumstances and on 
certain conditions obtain an order enlarging 
the time for redemption; but enlargement 
of the time is not a matter of course 
(Halsbury, Vol. XXI, s. 528).. The power 
to extend the timeis in the discretjon of 
the Court, and in order to entitle himself 
to such indulgence the mortgagor must 
apply to the Court with reasonable promp- 
titude. Assuming thatit is permissible to 
treat the plaint in this suit as an application 
made in the foreclosure suit of 1875, the 
delay of 45 years: on the part of the 
mortgagor is fatal to his case. 
` The decree dismissing this suit is, in my 
opinion, correct, and I agree to the order 
proposed by the learned Chief Justice. 

N. H, Appeal dismissed. 


ee SAHAY V. 


LAHORE HIGH COURT. 
Sxoonp Otvin, ArrsaL No. 2172 or 1925. 
February 9, 3926. 

Present :—Mr; Justice Zafar Ali. 
SHER AFZAL—Dsrenpant—APPELLANT 


versus 
MOHAN LAL-—PLAINTIFF—RESPONDENT, 
Evidence Act (I of 1872), s. 11,—Letter posted under 


registered cover—Note of refusal by postman—Pre- 
sumption, 

Where a letter under a registered cover is proved 
to have been posted and bears a note by the postman 
that the addressee refused to take it, the presumptien 
is that he did refuse fo take it. 


.Jogendro Chunder Ghose v. Dwarka Nath Karmokar, 
15 O. 681; 7 Ind. Dec. (x. s.) 1038, Durga Nath Pra- 
manik v. Rajendra Nath Saha, 20 Ind. Oas. 363; 17 
0. W. N, 1073 and Girish Chandra Ghose v. Kishore 
Mohan Das, 54 Ind. Cas. 5; 23 O. W. N. 319, followed. 

Becond appeal from the decree of the 

“District Judge, Rawalpindi, dated the 25th 
May 1925, reversing that of the Subordinate 
Judge, Fourth Class, Rawalpindi, dated the 
23rd February 1925. 

Mr. Aziz Ahmad, for the Appellant. 
Lala Gobind Ram Khanna, for the Re- 
spondent, 
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JUDGMENT.—This suit by a landlord 
against his tenant for ejectment and to 
recover rent was dismissed by the Trial 
Court but has been decreed by the lower 
Appellate Court. ; 

The only question on which this second 
appeal by the defendant was admitted was 
whether he was liable to pay rent for ten 
months at the ephanced rate charged by the” 
plaintif. His plea was that he was not, 
because no previous notice for enhance- 
ment of rent had been given tò him as 
required by the terms of the lease under 
which he had rented the house. The plaint- 
iff produced a notice sent by him to the 
defendent by post in a registered cover, 
but returned by the postman with the note 
that the addressee refused to receive it. 
The posting of the notice having been 
proved by the evidence of the plaintiff, the 
presumption unders. 114 of the Evidence 
a\ct, as held in Jogendro Chunder Ghose v. 
Dwarka Nath Karmokar (1), Durga Nath 
Pramanik v. Rajendra Nath Saha (2) and 
Girish Chandra Ghose v. Kishore Mohan 
Das (3) was that the defendant did refuse 
to receive it. The plaintiff, therefore, did 
send notice to the defendant and the appeal 
must fail. I accordingly.dismiss it with’ 
costs. 

R. L. Appeal dismissed. 

(1) 15 O. 681; 7 Ind. Dec. (N. s.) 1038. 


(2) 20 Ind. Cas. 363; 17.0. W. N. 1073, 
3 54 Ind. Cas. 5; 23 0. WN. 319, 


PATNA HIGH COURT. 
Civin Revision No, 331 or 1925. ° 
February 18, 1926. 
Present:—Mr. Justice Adami. 
JANKI SAHAY AND orHers—DEFENDANTS 
— PETITIONERS 


VETSUS 
LALBEHARI LAL AND OTHERS—PLAINTIFFS 
—-OPPOSITE PARTY. 

Civil Procedure Code (Aci"V of 1908), s. 115—Court 
Fees Act (VII of 1870), s. 7 (iv) (c)—-Valuation of in- 
junction accepted by elvistrict Judge—Interference 
in revision. r i i a f 

The High Court will not interfere in revision with a 
valuation given by the plaintiff to a suit ‘for injunc- 
tion which the District Judge found to be a reason- 
able one. , sai 

Application for-revision of an order of 


the District Judge, Gaya, dated the 6th June 


. 
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1925, affirming that of the Munsif, Aurang- 
abad, dated the 11th February 1925. 


Messrs. L, N. Singh and Sarjoo Prasad, - 


for the Petitioners. ` 
Messrs. S. Dayal and Adit Narain Lal, 
for the Opposite Party. 


_SUDGMENT.—It appears that parti- 
tion proceedings between the parties were 
taken before a Revenue Court, and, on the 
5th December 1923, the Revenue Officer 
determined the share of the parties and 
TA ca Batwara to proceed. The value 
of the entire property, it seems, is abo 
Rs, 12,000. ager me 

The opposite party was dissatisfied with 
the decision of the Revenue Court as to the 
shares to which he was entitled in the 
shamilat lands in the various tauzis, and he 
instituted a suit in the Court of the Munsif 
of Aurangabad, praying for a declaration 
that the shares in the shamilatin the various 
tauzis were equal between the various 
parties, and that the order of the Partition 
Deputy Collector was erroneous. He prayed 
that an injunction might issue restraining 
the defendants to that suit from proceed- 
ing with the partition. He valued the suit 
for purposes of Court-fee at Rs. 150. Before 
the Munsif exception was taken by the 
present petitioners tothe valuation stated 
in the plaint. The learned Munsif, after 
looking into the valae òf the tauzis involv- 

ed in the suit, came to the conclusion that 
their value was more than Rs, 3,000 and 
therefore, he*held that he had no juris- 
diction to try the suit and returned 
the plaint=to be presented to the Sub- 
_ ordinate Judge. The opposite party 
then appealed to the District Judge who 
held that under 8.7, sub-s. (iv), cl. (c) of 
_the Court Fees Act, the suit was within the 
jurisdiction of the Munsif, for it was open 
to the plaintiff to value the injunction at 
such value as he pleased. He held that the 
engi of Rs. 150 was a reasonable valua- 
ion. 

_ Before me it is contended that, consider- 
ing the value of the properties, the valua- 
tion of Rs, 150 was too small and was an 
altogether arbitrary valugtion, and that on 
this ground it is open to this Court te in- 
terfere. 

The question that arises is whether this 
Court can interfere in the present ease. The 
District Judge had jurisdiction to decide 

‘the matter and he has found that the 
valuation placed on the suit by the plaintiff 


: ee ie. . : on ooh 
DHAIRYASINGH GORDHANDAS V, KISSANDAS natiprovawpas. [94 1, 0. 1926) - 


was a reasonable valuation. If I found that’ 
the valuation was altogether arbitrary and 
unreasonable, I might interfere, but on the ` 
finding of the learned District Judge that’ 
the valuation was not unreasonable, he hav- 
ing considered the matter, 1 cannot see that 
I can interfere in the case atall. 

The application must be rejected. Hear- 
ing-fee two gold mohurs. 


R. L. Application rejected. 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL No, 50 
or 1925. — 
December 25, 1925. ; 
Present: —Justice Sir Amberson Marten, KT, 
and Mr. Justice Madgavkar. 
DHAIRYASINGH GORDHANDAS— 
AND OTHERS—PLAINTIFF8—A PPELLANTS 


versus š 
KISSANDAS TRIBHOVANDAS 
MANGALDAS AND OTAERS—DEFENDANTI 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXXII r. 
7—Compromise of suit on behalf of minor—Benefit 
of minor—Matters to be considered by Court in 
sanctioning compromise. 

How far a Judge should go into the facts and tha 
law of each case before he makes up his mind to 
sanction a compromise on behalf of minors must 
depend on the circumstances of each case and where 
the Judge exercises his discretion in a judicial manner 
itis not one which can be afterwards called in ques- 
tion in subsequent proceedings. [p. 107, col, 2.] 

Itis not practicable to lay down a definite or hard 
and fast rule as to what particular materials a Judge 
may call for before he is satisfied that the compromise 
is one for the benefit of the minors. It must be left to` 
his discretion and that discretion may vary in different 
cases. he. 103, cols. 1 & 2.) oon : 

A Jvige is entitled to rely upon the opinion of the 
Counsel at least in part, that the compromise 18 for: 
the benefit of minors. [p. 107, col. 8; p. 108, col. 1] 

There ig no authority for the proposition that a 
Judge is bound to gauge the chances of success of the 
minors and weigh against them the chances of the ` 
opposite party and sanction only if the chances of the - 
minors appear to him slender. |p. 112, col. 1.) 

[Case-law reviewed.] 

Appeal against 
Justice Shah. , 

Mr. Coltman (with him Mr. Mulla), for- 
the Appellants, h 

Mr. Campbell (with him Mr. B. J. Desai), 
for Respondents Nos. 1, 495 and 6, 

Mr, Engineer, for Respondent No. 3, - 


the judgment of Mr. 
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JUDGMENT. . 

Marten, J.—This is an appeal from 
the judgment of Mr. Justice Shah dismiss- 
ing the suit of the minor plaintiffs, who 
sought to set aside a compromise decree 
passed in four suits by Mr. Justice Fawcett 
on December 13, 1922. The plaintiffs are 
the minor’ sons of Gordhandas, defendant 
No. 2, and were concerned in disputds be- 
tween Gordhandasand his sons on the one 
hand and his brother Kissondas on the other 
hand as to various assets in which his father 
Tribhovandas and his grandfather Sir 
Mangaldas had been interested. One main 
point of controversy was whether these 
assets were ancestral or self-acquired. Sir 
Mangaldas died on March 9, 1890, and Tri- 
bhovandas on April 5, 1920. It is material 
to observe that Kissondas was born in Sir 
Managaldas's lifetime, but that Gordhandas 
was not born until after the death of Sir 
Mangaldas, and further that the eldest son ` 
of Gordhandas was born in 1914, Kissondas 
has no son. 

Sir Mangaldas had two other sons, Pur- 
shottamdas and Jagmohandas, but for the 
purposes of the present case itis sufficient 
to say that theirinterests have been other- 
wise provided for, and that we are solely con- 
cerned with Tribhovandas and his branch. 
Similarly two deceased sonsof Tribhovandas, 
namely, Jamnadas, who died in 1907, and 
Amindas, whodied in infancy, may be men- 
tioned and passed by. 

The parties are all Hindus, and the papers 
before us show a melancholy record of 
family disputes and litigation extending 
over some 40 years, namely, from the 
agreement of June 2.), 1881, Ex A, which 
Sir Mangaldas entered into with his sons 
Tribhovandas and Purshottamdas down to 
December 13, 1922, when the above come 
promise was approved by Mr. Justice 
Fawcett, on behalfof the infant sons of 
Gordhandas in the.four suits to which I° 
have alluded. . 

In the earlier part of Tribhovandas’s life- 
time the parties had been at least four 
times up to the Court of Appeal, and the 
various decisions of that Court will be 
found in Jugmohandas Mangaldas v. Sir 
Mangaldas Nathuboy (1), Yorke Smith v. 
Tribhovandas Mangaldas (2) and Tribhovan- 
das Mangaldas v. Yorke Smith (3) and Ex. L. 
In the latter part of Tribhovandas's lifetime 

(1) 10 B. 528; 5 Ind. Dec (N. s.) 742. 

(2) 19 B. 401; 10 Ind. Dee. (x. s.) 270. 

(8) 21 B. 349; 11 Ind. Des. (N. s.) 236. 
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there appears to have been 4 comparative 


lull, but on his death in 1920 disputes “ 


broke out again, and by 1922 four suits 
were filed, namely, two by Gordhandas and 
two by Kissondas: Those four suits aree 
(1) Suit No. 3386 of 1920 relating to what 
is known as the Charni Road Property, (2) 
1921 relating to what is 
known as the Worli Property, (3) Suit 
No. 2017 of 1921 for the administyation of 
the estate of Tribhovandas, and (4) Suit 
No. 1854 of 1922 relating to the Girgaum 
Property Nos. 1 and 2 were brought by Gor- 
dhandas and Nos. 3 and 4 by Kissondas, 

On December 12, 1922, the first three of 
these suits were on the Board for hearing. 
The first of them, viz.; Suit No. 3389 of 1920 
relating tothe Charni Road property was 
opened by Mr. Coltman, Counsel for the 
plaintiff Gordhandas and was continued the 
next day, December 13. The parties then 
proceeded to negotiate, and the Judge was 
asked to retire. The negotiations resulted 
in provisional terms being arrived at, and 
accordingly the Judge returned to Court. 
These terms relatednot only to the three 
suits then on Board, but also to the fourth 
Suit No. 1354 of 1y22 relating to the Girgaum 
property. It was accordingly arranged that 
the fourth suit should be forthwith placed 


on Board, and also that the three infant . 


sons of Gordhandas should be added as 

parties and should appe&r by their father 

Gordhandas as their guardian ad litem. 
That was done, and thereupon Sir Thomas 


Strangman, who led Mr. Coltman and Mr. , 


Setalved of Gordhandas and hissons, explain- 
ed the proposed compromise tothe Court. I 
may mention here that Kissondas was repre- 
sented by the Advocate-General (Mr. Kanga), 
who led Mr. B. J. Desai and Mr. Tarapore- 
wala. Mr. Kanga has acted and Mr. Tara- 
porewala is acting as a Judge ofthis High 
Court. Sir Thomas Strangman had been. 
Advocate-Generel for over 12 years 
and while he wasin Bémbay had been 
practically in every case of importance on 
the Original. Side of this High Court for 
many years past. Accordingly, in my 
opinion, Mr. Justice Fawcett had every 
right to depend on the ability, fairness, 
and experience of, the Counsel before him. 

The ferms of the compromise will be 
found in Ex. 9,and the Judge’s notes of 
what took ‘place are Ex. 11. Itis common 
ground that the Girgaum property was the 
most valuable of the properties, and with 
reference tothatthe Judge's notes of what 


106 


Sir Thomas Strangman stated are in part 
as follows :— 

“Question is whether it is joint property 
or not. Point also of limitation arises. 
‘Girgaum property is the most valuble... 
Gordhandas is satisfied with consent terms 
and I as Counselam also. Litigation . would 
probably last 10 years, and Gordhandas 
runs risk of getting nothing out of Girgaum 
property, if limitation point good, and would 
ab most‘get one-third of Worli property 
which I think is exceedingly small as 
against one-fourth he gets of Girgaum 
property. So Ihave no hesitation in say- 
ing the terms are for benefit of the 
minors.” 


Then, after the Judge had questioned 
Gordhandas and Kissondas, the former of 
whom stated that he considered the terms 
beneficial to the minors, the Judge’s .note 
concludes as follows :— 

“In view ofthe above I think it is for 
the benefit of the minor sons that the 
litigation, which is bound to be very cestly 
shouldbe settled, and the terms seem to 
me to be reasonable and good for the in- 
terests of Gordhandas and his sons. Any 
affidavit as to decree being for their benefit 
is dispensed with.” 

“T, therefore, sanction the compromise, 

- Consent decree in terms signed by Counsel 
and handed in.” , 

“By consent the four suits are con- 

solidated and one decree to issne accord- 


, ingly.” . 


“ Now before us Mr. Coltman, the Counsel 
forthe infants, does not contend that this 
compromise was not for their benefit. He 
told ushe did not propose to argue that 
point. The real question was whether the 
essential conditions for obtaining the 
Cotirt’s sanction to a compromise were in 
fact satisfied. or ashe put it to usin re- 
ply, “ Was the settled lawon this point 
given effect to? *That is the whole point 
in thé case. Must you put before the 
Court all material facts? Does O. XXXII, 
r. 7,mean thatthe Court isto apply its 
own mind or may it delegate its authority 
to Counsel” It was, accordingly argued 
that material documents were not.ebefore 
Mr. Justice Fawcett: that hewas not ina 
position to exercise his own discretion : and 
that apart from thatthe compromise was 
left vague and unenforceable by reason of 
the appointment of an arbitrator. without a 
time limit gor making his award, and also 
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in the non-joinder of thé mortgagees of 
Kissondas, ° ; 

Counsel concentrated his attack on the 
fourth suit, which dealt with the valuable 
Girgaum property. So far as the other 
three suits were concerned he advanced no 
special arguments to us against the valid- 
ity of the compromise apart, of course, from 
his general arguments affecting all four 
suits. But in his reply he did refer to a 
difficulty about aright of passage in con- 
nection with the Charni Road Property, 
which appears to have arisen when pro- 
ceedings were taken before the arbitrator 
in pursuance of the terms of the consent 
decree. I can understand Counsel taking 
this course, because it is clear that as re- 
gards the first three suits, they were all 
‘before the Court. Coynsel had got their 
briefs, and as far as the Charni Road Pro- 
perty, was concerned,: the case had been 
‘opened anda witness examined and many 
details placed ‘before the Court as appears 
from Judge’s notes. It could not, there- 
fore, be contended that Counsel, at any 
rate, was not in full possession of the 
material facts of the case. Andas regards 
the Charni Road Property the Judge had 
by the second day of the trial obtained 
sufficient acquaintance with the case to ~ 
have, at any rate,a clear idea as to what 
the important points in the controversy 
were. I accordingly do not propose to go 
into any detail as regards thoss particular 
properties. Itis sufficient to say that as 
regards the Charni Road Property Gordhan- 
das had advanced certain moneys to his 
father Tribhovandas under an alleged 
agreement, but had not obtained the par- 
ticular lease, whichhe elaimed to be entitled 
to under the arrangement with his father, 
and that in particular a proposed document 
had not in fact been executed before Tri- 
bhovandas’s death. 

e As regards the Worli Properties Kisson- 
das claimed those as survivor under an 
agreement that had been entered into bet- 
ween him and Tribhovandas, On theother 
hand Gordhandas claimed to be entitled to 
one-half of the two-thirds share, which 
passed under that agreement to Tribhovan- 
das. 

The third suit was for the administration 
of the estate of Tribhovandas, A compro- 
mise would only tend to prevent the neces- 
sity of costly enquiries extending probably 
over many years. . 

I may here mention a most imporian 
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clause in the consent terms Ex. 9, viz., cl. 
9, which rung ‘Any property coming to 
Gordhandas under this decree of whatever. 
nature shall as between himsélf and his 
sohs be’ joint property.” So there was no 
question of there being any contest be- 
tween Gordhandas and his sons with refer- 
ence to any |property he was acquiring 
under the compromise. The general effect 
of the terms was that -as regards the 
first three suits Gordhandas and his sons 
took the Charni Road Property and Kis- 
sondas took fie Worli Property subject 
to an arrangement about certain mort- 
gages, and tHe Receiver in the third suit 
was discharged. 
. Returning to the Girgaum property, the 
subject of tha fourth suit, the compromise 
provided thatlib was to be divided between 
Kissondas and Gordhandas in the propor- 
tion of 3 tol. |It was-argued that before the 
Judge could properly sanction the compro- 
mise as being for the benefit of the infants, it 
was his duty |to go into the whole history 
of the family dispute for the past 40 
years including all the documents in the 
case, and that in particular he was not 
entitled to rely on the statement of Coun- 
sel for Gordhandas and the infants that 
there was a point of limitation in their 
way of which|the Counsel took a serious 
view. 
_ In the first. place I entirely decline to 
hold that Mr! Justice Fawcett’s noté of 
what was said] represents everything that 
Sir Thomas Strangman said to him on the 
point of limitation. To my mind that 
would be making a most unfair use of 
the learned Judge's notes, and nonethe- 
less so because the evidence shows that 
Counsel took| about three-fourths: of an 
hour to explain the matter to the Judge 
and to obtain his sanction. Indeed I do 
not think it is seriously contended that 
that is all Sir Thomas Strangman said ọn 
the point, but| i£ it is, then I reject the 
contention. Nextas to the point that it 
was obligatory on the Judge to investigate 
the past history and all the documents, I 
may observe that the appeal paper book 
before us runs| to 419 printed pages. In 
my judgment |that argument is equally 
unfounded, I think the true rule is that how 
far the Judge|should go into the facts and 
the law of each [case before he makes up his 
mind to sanction a compromise on behalf 
of minors must depend on the circumstances 
each case, and that provided he exercises 
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his discretion in a judicial manner, it is 
not one which can be afterwards called in 
question in subsequent proceedings. I 
again repeat that there the learned Judge 
had several of tlie leading Counsel in Bom- 
bay before him. Further, Sir Thomas 
Strangman had had all the details of this 
case before him for many months. It is 
shown in the evidence that Gordhandas 
proposed to bring a suitin respect of this 
very Girgaum property, but that he had 
been anticipated in this respect by Kisson- 
das’s suit. But if Gordhandas had even- 
tually brought his suit,or had made a 
counter-claim in Kissondas’s suit, then the 
infant children of Gordhandas would neces- 
sarily have been parties, as indeed is plead- 
ed in Gordhandas’ written statement “in 
Kissondas’ suit. 

Certain autherities were cited to us by 
Counsel for the minors to support the pro- 
position which he asked us to adopt, but 
to my mind they fall far short of the length 
to which he asks us togo. In Sakinabai 
v. Shirinibai (4) which was acase before 
the Privy Council, I agree that the follow- 
ing portion of the head-note is entirely 
wrong and misleading, viz, “the Courts 
in India should ordinarily accept as suffi- 
cient the assurance of the minor's Counsel 
that the compromise which is proposed is 
for -his benefit.” Their Lordships of the 
Privy Council never decided anything of. 
the sort. But it is noteworthy that in that. 
case there was a compromise of an appeal 
to their Lordships, and the Board relied not 
only on the oral statement of Mr. Ken- 
worthy Brown, the Counsel for the minor 
in the Privy Council, but they also relied 
on the certificate of Mr. Kanga and Mr. 
Taraporewala, who were the Counsel for the 
minor in the Court below that the compro- 
mise was for:the benefit of the minor. I 
may mention that the two latter Counsel 
were the same as those who appeared for 
Kissondas in the present proceedings, 
Their Lordships in that particular case 
sanctioned the compromise. There is no- 
thing there, so far as I can see, to support 
the case for the present plaintiffs. On the 
contrary it shows that the Court is entitled 
to rely on the opinion of Counsel. I do 
not mean exclusively rely, but to base their 
opinion in part at any rate on the opinion 


Cas. 943; 22 Bom. L. R. 552: 11 L., W. 
431; (1920) M. W. N. 311; 18 A. L.J,” 


(4) 55 Ind. $ 
- L. R. (P. 0.) 107; 47 L A. 88 (P. ©). 


486; 38M. L 
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of Counsel that the compromise is for the 
benefit of the infants. 

Then in Virupakshappa v. Shidappa (5) 
Sir Lawrence Jenkins and Mr. Justice 
Chandavarkar held that %he lower Court 
had not before it the materials necessary 
to enable it to arrivé at ajudicial conclu- 
sion with respect to the compromise. If 
that was the case here I quite follow that 
the case would be an authority in point. 
But in the’ case cited, no sanction at all 
had been given to the compromise, nor did 
the Court have before it the materials on 
which it could give its sanction. I fail to 
see, therefore, that that case is of any assist- 
ance to us in the present case. 

Bibi Solomon v. Abdool Azeez (6), a deci- 

sion of Sir Richard Garth and Mr. Justice 
Pontifex, was also cited. The clue to that 
decision will be found at page 696*, where 
the Court pointed out that after the com- 
promise had been sanctioned by the Court, 
the executors who had obtained this sanc- 
tion suddenly discovered that property 
of at least the value of three lacs, and 
possibly of nine lacs, belonging to the 
estate in question had not been mentioned 
in the application for Probate or in the 
petition for the Court's approval. The 
Court, therefore, held that the compromise 
was entered into by the parties and ganc- 
tioned by the Court under a serious mis- 
apprehension of material facts; and that 
this misapprehension was caused either by 
the actual frand of, or at any rate by a 
culpable neglect of duty, of the executors, 
sufficient, as the Court thought, to amount 
to fraud inthe view ofa Court of Equity 
(see page 705*). There is, however, nothing 
of that sort in the present case. 
“ If one turns to Brooke v. Lord Mostyn 
(7) it, will be found that Lord Justice 
Turner states the English Law as follows 
(page 4167): — 

“Ib is to be considered, then, what are 
the circumstances which will furnish suff- 
cient ground for impeaching a compromise 
made under the order of the Court, and I 
think they must be such as to amount to 
fraud in the party claiming the benefit 
of the comprognise, meaping by fraud not 
moral fraud, but what in the eye of this 

(5) 26 B. 109; 3 Bom. L. R. 565. 

(6) 6 C. 687; 8 C. L. R. 169; 3 Ind. Dec. (x. s.) 446. 

(7) 1864) 2 De Q. J. & S. 373; 34 L. J. Ch. 65; 10 


Jur. (N s.) LIM 11 L. T. 392; 13W. R 1115; 46 E.R. 
419; 139 R. R. 131. 
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Court is considered as amounting to fraud’ 
A compromise of doubtful. rights between 
adult parties cannot, as I conceive, be set 
aside on any other ground. If there be no 
fraud, and equal knowledge on both sides, 
the compromise cannot be disturbed, but 
if there is knowledge on one side which 
is withheld, the compromise cannot stand, 
because the withholding of the knowledge 
amounts in the view of a Court of Equity 
to fraud. The rule which applies between 
adults seems to meto be not less appli- 
cable to compromises. by the Court on be- 
half of infants. The orders of the Court 
cannot® be set aside on grounds less strong’ 
than those which would be required to set 
aside the transaction between competent par- 
ties. Whether the grounds which would be 
sufficient to’set aside a compromise between’ 
competent parties would in all cases be 
sufficient to set it aside when sanctioned by 
this Court, I do not think it necessary for 
us in this case to determine.” 

In that particular case the Lords Justices 
set aside the particular compromise, which 
had been sanctioned on behalf of an infant, 
on the ground that material facts as to the 
value of the property were not laid before’ 
the Master in Chancery. On the facts that 
decision was reversed in the House of Lords 
[Mostyn v. Brooke (8),] where the report ex- 
pressly states that the reversal did not affect 
the law as laid down by the Lords Justices. 

I do not think it necessary for us to say 
that what Lord Justice Turner's judgment 
states is also the law of this Court. It may 
be that he has stated the law rather too 
widely against those who are interested in 
setting aside a,compromise, It is accord- 
ingly unnecessary for the respondents in 
the present case to rely on that judgment 
of Lord Justice Turner as being entirely 
correct in the broad principles which it 
lays down. 

Then there isanother case of Rameswar 
Pershad Singh v. Ram Bahgdur Singh (9), 
in the Privy Council, the head note of which 
begins as follows:— 

“In this case the appellant sued to set 
aside a compromise and decree in accord- 
ancs therewith in a former suit, which had 
been made on his behalf by the adult mem- 
bers of a joint family, of which he was an 
infant member, and for other reliefs. The 
High Court held that under the circum- 

(8) (1869) 4 H. L. 304. - 


(9) 34 O. 70; 11 O. W. N. 178; %5 C. L. J. 175; 17 M, 
L. J. 59; 2 M.L. T. 165 (P. O). 
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stances the compromise was walid and bind- 
ing, and on appeal the Judicial Committee 
were of opinion that he could not obtain 
the other relief prayed for without first 
setting aside the compromise, and held that 
there were no grounds for setting it*aside.” 

In delivering their Lordships’ judgment 
Lord Macnaghten said (page 71*):— 

“The suit in which it (the compromise) 
“was made had progressed up to a certain 


stage; it had been opened on behalf of the 


plaintiff; witnesses had been examined, and 
“the Court knew very much more about the 
question in dispute than the Court generally 
does know when it is asked to confirm a 
compromise of pending litigation. The 
infant had no separate interest; the adult 
members of the family,.who were presum- 
ably competent to judge of their own inter- 
ests, had taken part in this compromise and 
_ assented to it, and the Court pronounced 
that it was for the benefit of the infant, 
who was made a. party for the purpose 
of binding his interest, such as it was. It 
seems to their Lordships hopeless now to 
attempt to set it aside.” 

There are, of course, distinctions of fact 
between that case and this, but it is im- 
portant to note that an Equity Judge. of 
such great experience and eminence as Lord 


Macnaghten was aware that in many cases. 


where the Court sanctions a compromise, it 
necessarily does not know as much about 
the questions in dispute as if they had 
been argued in whole or in part before it, 
This to my mind exposes one of the fallacies 
of the appellant's arguments, for what he 
‘really asks us to do is to lay down a rule of 
practice, which is nowhere to be found in 
‘any Statute or decided authority, but which 
if carried out would inflict hardships on 
many litigants in this Court and would 
cause serious difficulties in the way of com- 
promising suits. 

We have on the Original Side a larte 
number of suitsein which minors are engag- 
ed. There are, for instance, a large number 
of suits in which Marwadi Hindu: trading 
firms are engaged, and in which it frequ- 
ently happens that minors are technically 
parties to what isa mere commercial tran- 
saction, e. g., for the sale of cotton or piece- 
goods. Supposing then there isa dispute 
between two trading firms with minors on 
either side and after prolonged negotiations 
between the adult parties these hard head- 
ed business-men afrive at a certain figure 

Page of 34 O [Ed] ee 
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by way of compromise of their respective 
claims is it seriously to be supposed that 
the Court is bound to refuse to sanction 
the compromise. unless it is taken through 
all the’ books ahd documents and hears the 
rival arguments based on all the material 
facts. I unhesitatingly say that this is a 
proposition which is wholly untenable. Nor 
again is it practicable to lay down a definite 
or hard and fast rule as to what, particular 
materials a Judge may call for before he is 
satisfied that the compromise is one for the 
benefit of the minors. It must be left to 
his discretion, and that discretion may 
vary in different cases and it may even 
vary as regards the practice of different 
Judges. i 

Without going further into the case, the 
result, in my opinion, is that there is noth- 
ing wrong in law in the course which Mr. 
Justice Fawcett took, There is no such 
rule as Counsel for the appellants has con- 
tended, and under all the circumstances of 
the case the learned Judge was entitled to 
rely on the statement of Counsel as to this 
point of limitation and that in Counsel's 
opinion it was in the interests of the father 
and his infant sons that the compromise 
should be sanctioned. 


* * 
I also wish to mention one other 
matter, To those familiar with Chancery 


practice it may seem strange that the Judge 
did not require the infants to obtain the 
consent of the Judge in Chambers to the 
compromise. ln England I do not recollect 
any express clause in the Annual Practice 
corresponding to O. XXXII, 1. 7, here. 
But in, say, a contested witness action 
which is provisionally settled it is nop 
unusual for a Chancery Judge to give 
an adjournment in order to enable the 
terms to be approved in Chambers on 
behalf of the infants. In normal cases that 
application would go not before that par- 
ticular Judge, but before the Judge who 
was taking Chamber business. And there 
is this good reason for that course, namely, 
that a Judge who is.trying a suit between 
Aand B may be prejudiced in the eventual 
determination ofethat suits if half way 
throtigh he isasked to approvea compromise 
on behalf of the minors and is told quite 
frankly what the difficulties of their own 
particulat legal situation are. Moreover, 
Counsel for the infant may at times be 
embarrassed in telling the Court frankly in 
-the presence of his opponerfts exactly what 
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his weak points are, It follows that if the 
compromise is not approved by the Judge 
on behalf of the minors, their position may 
conceivably be prejudiced in the subsequent 
proceedings in the case. 


But I also wish tosay that itis not the 
general practice in this High Court to send 
a case to Chambers so far as the infants 
are concerned. Onereason may be, as I 
have already mentioned, that the suits in 
which infants are involved are numerous 
and that litigation is as expensive or more 
expensive, particularly as regards Counsel 
fees now-a-days, than is thelcace in England. 
Accordingly, to send perhaps two or three 
sets of minors tothe Chamber Judge to 
obtain his consent wouldin many cases be 
a hardship to the parties. Moreover, we 
have the express provisions of the Code in 
O. XXXII, r. 7, which at any rate contemp- 
late that the Judge hearing the case shall 
have jurisdiction to sanction a compromise 
on behalf of the infants. Further, in Mo- 
fussil Courts there might be no other Judge 
for the infant to goto obtain sanction. I 
may even gofurther as illustrating a differ- 
ent opinion at to the practice on this point. 
Ina case, which was -before me as Trial 
Judge, I was asked informally by a Registrar 
of this Court, who had been appointed 
guardian ad litem eand who proposed to 
compromise the suit, whether he should 
make his application to myself as Trial 
Judge or whether he should takeit to the 
Ghamber Judge. As the amount involved 

“was substantial, and I felt I might be 
. embarrassed in the subsequent hearing of 
the trial if I refused to sanction the com- 
-promise, I advised him to go to the Chamber 
Judge, and he did so. But the Chamber 
Judge of the day, who, I think, was the Chief 
Justice, took a different view of the matter 
and I think it was only because the guardian 
ad litem had gone on my advice that he 
escaped paying the costs of the application 
in Chambers. 


I also wish to say that in alarge number 
of cases I have sanctioned compromises on 
behalf of infants where-practically the same 
course has been adopted as was takeh by 
Mr. Justice Fawcettin the present case. It 
is a common occurrence for litigants to 

‘ compromise not only the one or More suits 
before a Judge, but also pending suits as 
well. In that event itis common practice 
to have all thé suits placed on Board. More- 
ever, I consider myself entitled to rely on 


DHAIRYASINGH GORDBANDAS V. KISSANDAS AETA (94 I. 0. 1936] 


the assurance of Counsel for the minors 
not exclusively, but sufficiently, at any rate 
to enable me to rest assured that the pro- 
posed compromise is in the best interests 
of the infants. What particular explana- - 
tions I require, and what details I go into 
depends very largely on the particular case. 
l only refer to all this not because we 
are not familar with the practice 1n this 
particular Court, but because it is concelv- 
able that to those who are not familar with 
our practice, some of the matters that have 
taken place may require explanation. As 
far af I can see, what happened here. was 
really normal every day practice, and there 
was nothing really exceptional except the 
value of the property and the complexity of 
the disputés and the fondness for litigation 
shown by the family. 


Tf, however, it is material to go into the. 
past history of the case I agree with. the 
conclusion which Mr. Justice Shah arrived 
at page 124, namely :— ; ee 

“Ihave examined the materials with a 
view to see whether there is anything there- 
in which would clearly show that if they 
had been placed before the learned Judge 
he could not have come to the conclusion 
that the compromise was for the benefit of 
the minors, On the materials, which have 
been placed before me, there is nothing so 
far as [can see to show that the learned 
Judge could not have come to the conclu- 
sion at which he arrived.” 


My opinion is that Mr. Justice Fawcett 
rightly satisfied himself thatthe compromise 
was for the benefit of the minors. And as 
regards the suggestion that before the com- 
promise was sanctioned there should have 
been a formal valuation of the property, 16 
may be pointed out that these . properties 
had been in the family for years and that as 
regards the Girgaum property 1t was to be 
divided by fractions and not by value. it 
seemsto me, therefore, there is nothing in 
that point either. p 

In the result 1 would dismiss 
and dismiss it with costs. | 

Madgavkar, J.—This an appeal by 
the minor plaintiffs, represented in this suit 
by their mother, against the dismissal of 


the appeal 


their claim to avoid a compromise decree 
against them and their father, defendant-re- 
spondent No. 2Gordhandas, app ointed guard- 


-ian ad litem by the Court*in Suit No. 1354 of 


1922 and sanctioned under O. XXXII, r. 7 of 
the C. P. O. The compromise had heen éffect- 
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ed by Gordhandas and his brother Kisson- 
das the contesting defendant in respect of 
this suit and three other pending suits be- 
tween them. . 

The salient facts regarding the family 
disputes to the estates of their ancestor Sir 
Mangaldas during his lifetime and after- 
wards as to whether the properties 
particularly the Girgaum property, were 
ancestral or self-acquired, the subject-matter 
of the suit in’ which the minors were added 
as parties, are detailed in the judgment 
appealed against. The appellants rely on 
six grounds to avoid the compromise. * 

Firstly, the interests of the minors weré 
not identical with the interest of Gor- 
dhandas, their father. «And there was even 
a conflict particularly as regards the 
question of limitation, and Gordhandas 
was guilty of gross negligence in not put- 
ting this, distinction forward expressly 
‘before theJudge who santioned the com- 
promise and in not placing before him 
` the essential materials recitedin para. 62 
of the plaint, particularly the Will of Sir 
Mangaldas, the agreement of 1881, and 
other documents bearing on the question 
of the nature of the property and on limita- 
tion. , 

Secondly in consequence of the absence of 
these materials, the learned Judge was not 
ina position to bring hismind to bear on the 
essential questions, before he could sanc- 
tion the compromise. Reliance is placed 
on certain observations in Virupakshappa 
v. Shidappa (5). : 

Thirdly, the reference to arbitration be- 
ing a part ofthe compromise decree, the 
compromise is void because the Court did 
‘not fix the time for the making of the 
award under Sch. 11 para. 3 of the C. P. C. 

Fourthly, the mortgagees, defendants- 
respondents Nos. 4, 5 and-6 were not parties 
to the compromise and only ratified it twos 
years afterwards before Shah, J., in the 
present suit. 

Fifthly, Gordhandas’s Solicitor, Mr. Oaptain, 
who was conversant with the matter and 
the interests of Gordhandas, was away 
and the interests of the minors were not 
placed before the Court. 

And, lastly, the compromise was hastily 
effected and hastily sanctioned. 

The third ground is new. On the other 
grounds the Trial Court upheld the con- 
tentions of the defendant-respondent No. 1 

- Kissondas, that the interests of Gordhandas 
and the minors were identical and that 


e 
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all necessary and sufficient materials were 
placed before the Court when Fawcett, J., 
considered and sanctioned the compromise, 
and no -gross negligence was proved om 
the part of Gordhandas or his legal 
advisers. It was argued further for the 
respondents in this Court that the question 


of the validity “of the reference was never . 


raised in the lower Court and_ has ‘not 
even found a place in the grounds of 
appeal and is merely due to Counsel’s 
ingenuity in argument. i 

Order XXXII, r. 7, nowhere prescribes 
the materials necessary for the Court 
before it can sanction a compromise. And 
it is even doubtful if an appeal exists 
against such asanction: Rakhal Moni Dassi 
v. Adwyta Prosad Roy (10). No decided 
case has been brought to our notice laying 
down such rules in respect of the neces- 
sary materials. All that the law requires 
is, firstly, that there should be a compromise, 
secondly, that the Court should be in pos- 
session of its terms, thirdly, that the Court 
should bring its mind to bear on the 


terms from the point of view of the minors’ 


and judge if it is for their benefit, and, 
lastly, that it should grant or withhold its 
sanction. Clearly if the terms of the com- 
promise are not before the Court. it is 
impossible for the Court to apply its mind 
to grant or withhold tNe sanction the law 
requires. This, and no further is, I think, 


the extent of the decisionin Virupakshappa 


v. Shidappa (5). 

In that case the compromise 
its terms were not at all before the Court, 
as they were in the present case. That case 
is, therefore, of no avail to the appellants. 


In the present case the compromise in 
terms was before the Court. Counsel on both 
sides laid before it the facts they thought 
necessary. The Court applied its mind 
and sanctioned it. It isconceded by both 
sidesin this appeal that it isnot for this 
Court now to consider for itself whether 
the compromise was or was not for the 
benefit of the minors. But for the appel- 
lants it is argued that it was impossible 
for the Court to detitde wheth®r it was or 
was not for the benefit of the minors with- 
out the materials in para. 62 of their plaint, 

This impossibility, isnot a psychological 
impossibility since Fawcett, J., was able to 
arrive at the conclusion he did. And, there- 
fore, it appears to me that the contention of 


(10) 30 ©, 613; 7 O. W. N. 419, 


itself and 
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the appellants amounts, in fact to this, that, 


if these materials had been placed before 
Fawcett, J., then he would or might have 
arrived at a different conclusion. f 

The considerations, however, in deciding 
the question of sanction are entirely differ- 
ent from the considerations in deciding 
the issues and the reliefs in a contested 
suit. Itis of the essénce of a compromise 
that each party gives up some portion of 
his claim. How much or how little of the 
claim is right is a matter which the Court 
is usually: not in a position to judge, least 
of all at an early stage of the case. No 
authority is shown for the proposition, and, 
speaking for myself, I cannot agree that 
before sanction the Judge is in law bound 
to guage the chances of success of the 
minors; and—a necessary corrollary—weigh 
against them the chances of the opposite 
party and sanction only ifthe chances of 
the minors appear to him slender. 

I say so not only because such a pro- 
cess, whether one calls it guess-work or 
speculation or nice calculation of pro- 
pabilities, appears to me foreign, almost 
repellent, to the judicial mind, but 
also because it is in fact impossible, unless 
the Judge calls upon the.parties not only’ 
for some, but for all, the main data on both 


sides such as the. evidencé not only docu- 


mentary but also oral, and then finally 
tries to arrive wfthout argument at a rough 
and hasty, conjectural quasi-judgment on 
the merits of the case. From the argu- 
ments here, the course suggested by the 
appellants in the present case could 
hardly have occupied less than two days, 


And if I may judge by the result on my 


own mind, speaking with all humility and 
without disrespect to Counsel on either side, 


` i$ would not, I think, have advanced further 


the issue as to sanction or benefit of the 
minors, much less the question whether the 
Girgaum property was ancestral or joint omr 
the question of limitation. 

If among the materials in para. 62 of the 
plaint there had been one or two documents 
or facts, so decisive in favour of the present 
ancestral character of the Girgaum .pro- 
perty, and Gordhaadas had deliberately 
omitted or even perhaps failed ¢0 bring 


. them to the notice of the Court, when ib 


considered the question of sanction, then 
possibly it might have been asplausible con-- 
tention for the appellants that Gordhandas’ 
action fell within the rule of culpable or 


| wilful negligence tantamount to fraud or 
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misrepresentation on material facts; which 
alone in law would enable the minors to 
avoid the compromise sanctioned. 


For these, [ think, are the only grounds 
laid down by the Courts in England and 
in India. It was expressly laid down in 
Brooke v. Lord. Mostyn (7) that a compro- 
mise can be set aside only if there has been 
conduct amounting to fraud. This case was 
followed in India in Bibee Solomon v. 
Abdool Azeez (6) where gross and deliberate 
omission with regard to the value of the 
property materially affected the sanction. 
But it has been held that a compromise of 
a doubtful right is a sufficient foundation 
for an agreement amongst the members of a 
family and is binding on them: Rameshwar 
Pershad Singh v. Lachmi Prosad Singh (11) 
distinguishing the case above, and confirm- 
ed in appeal by the Privy Council: Rames- 
war Pershad Singh v. Ram Bahadur Singh 


Into the general powers of a joint Hindu 
father acting for his minor sons, it is not 
necessary to enter in detail. But ordinarily, 
a bona fide compromise or reference by him 
in regard to joint family property is bind- 
ing on the minors: Ujagar Singh v. Pitam 
Singh (12) confirming the decision of the 
Allahabad High Court in Pitam Singh v. 
Ujagar Singh (13). A Hindu father and 
the joint family Manager can refer to arbi- 
tration on a question of joint property 
partition: Jagan Nath v. Mannu Lal (14); 
and the minors are bound: Balaji v, Nana 
He and Dwarka Das v. Krishan Kishore 
16). 

-At the same time it must be conceded 
in favour of the appellants that when a 
joint father is appointed guardian ad litem 
his powers as the managing member relat- 
ing to the minor’s interest are controlled 
by O. XXXII, r. 7, and that agreement by 
compromise on behalf of the minors infants 
must be sanctioned: Ganesha Row v. 
Tuljaram Row (17). As regards the consent 
of Counsel, the case referred to for the 


eR 31 0.111; 7 ©. W. N. 688. 
12> 8 I. A. 199; 4 A. 120; 4 Sur. P. O. J, 275;-2 Ind. 
Dec. (x. s.) 579 (P. ON: 
(13) 1 A. 651; 1 Ind. Dec. (x. s.) 454. 
(14) 16 A. 231; A. W. N. (1894) 60; 8 Ind. Dee. 
(N. 8.) 150. 
(15) 27 B. 287; 5 Bom. L. R. 95. : 
(16) 61 Ind. Cas. 628; 2 L. 114; 3 L. L. J. 349. 
(17) 19 Ind. Cas. 515; 40 I. A. 132; 15 Bom. L. R. 626; 
17 O. W. N. 765; 11 A. L, J. 589; 18 ©. L.J. 1; 14 M. 
L. T.1; (1913) M. W. N. 575; 25 M. L. J. 150; 36 M. 
205 (P. C) - 
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appellants, Sakinabat v. Shirinþai (4) was 
subsequently considered by the Privy 
Council in Gobinda Chandra Pal v. Kailash 
Chandra Pat (18) which laid down “that it 
was only in rare cases such as Sakina- 
bat's case (4) that leave to withdraw fer a 
minor would be given on Counsel's certifi- 
cate ; usually a certificate from the High 
Court will be required that the agreement 
is for the benefit of the minors. 

Inthe present case Iam quite unable to 
see any conflict of interest between the 
minors and their father. It appears to me 
that the minors were added as parties pro- 
majore cautela to place the matter beydnd 
doubt, and perhaps in view of Gordhandas’ 
written statement that they were necessary 
parties. À 

“With regard to the question of limitation, 
the positión is far from clear. The difficul- 
ties appear.to me to be the same as in the 
question of the ancestral or the self-acquir- 
ed character of the property. When ad- 
verse possession in favour of Kissondas 
and as against Gordhandas arose and time 
began to run against him, and how far that 
possession was adverse to the minors also 
by reason of Gordhandas being the joint 
family father and the Manager, are ques- 
tions on which I for one am not able to 
form an opinion one way or the other. Nor 
am Iable to say that this outstanding fact 
was not mentioned before Fawcett, J., or 
that all necessary documents were not laid 
by Sir Thomas Strangman before him. 
The materials alleged to be not before the 
Court as mentioned in para. 62 of the plaint 
“are detailed in the judgment of Shah, J., 
and have been referred to by my learned 
brotłer in his judgment just delivered, 
- together with the history of the litigation 
between the parties and their ancestors. 
It is clear that the records and proceedings 
in all the three suits were before Fawcett, 
J., and he was equally well aware of the 
fact thatin the fourth suit in regard to the 
Girgaum property Gordhandas and his 
sons claimed a half share, on the ground 
that it was ancestral property. It is clear 
to me that unless he was prepared to go 
into the merits, if not in all four suits, at 
` least in the fourth suit, the materials men- 
tioned in para. 62 of the plaint had small 
bearing on the question of sanction. The 
terms of the compromise were before him. 


(18) 66 Ind, Cas. 154; 48 I. A. 241; 14 L. W. 396; 26 
0, W. N ,l05;3 U. P, L. R. (P. O.) 77; 30 M, L, T, 181; 
46 U. 094, A. I, R, 1992 P. 0, 186 (P. 0). 
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He knew that apart from the admitted half 
share of Kissondas, each party in fact gave 
up half his claim by virtue of the compro- b 
mise. He knew how old, complex and 
bitter the dispute was. He knew the delay, 
expense and uncertainty ofthe final result” 
and he knew that the Girgaum property 
was of far greater value than the other pro- 
perties. He kne% the identity of interests 
of Gordhandas and the minor. He knew 
that this deplorable litigation wasewasting 
the substance of Sir Mangaldas, lowering 
the reputation of his family, keeping alive 
the most bitter feelings among the brothers, 
and that negotiations had been going on 
for years. And he had the assurance from 
the eminent Counsel that the compromise 
was in the interests of Gordhandas and 
his sons. Last, but not least, he'had the 
fact before him of the consent of Gordhan- 
das, a man of adult age, a graduate, per- 
fectly conversant with his family affairs 
and perfectly able to judge how far, if at 
all, the compromise was beneficial to him- 
self and hissons. It was not alleged then, 
and is not alleged now, that Gordhandas 
has been lacking as a father. In my opin- 
ion these materials were ample before 
Fawcett, J., to enable him to decide the 
question of sanction and to decline to pro- 
long this litigation between the brothers. 
To say that these materials werenot sufficient 
is, I repeat, in fact, to invite Fawcett, J., 
either to form a hasty and immature judg- 
ment on the merits on insufficient materials 
or toa decision after contest ðn the merits, 
which might have occupied not days but 
weeks, if the question of limitation or the 
nature òf the joint family property was at 
all to be gone into. In my opinion on negli- 
gence—much less gross negligence—least., 
of all misrepresentation or fraud, on the 
part of Gordhandas, is proved in the mate- 
rials or the sanction obtained. 

As regards the Solicitor, itis clear that 
in the absence of Mr. Captain, his partners 
Mr. Merchant and Mr. Vaidya, who advised 
Gordhandas, were perfectly able to act in 
the matter. For all practical purposes I 
am unable, I confess, to distinguish the 
present suit from an ill-advised attempt by 
Gordhandas himself to resile from the com- 
promise decree under colour of the name of 
his wife and children. 

This disposes, I think, of the main con- 
tentions in the suit. 

The next contention is as to the reference, 
In my opinion the reference is perfectly 
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separable from the main part of the decree 
„and would not affect the main question as 


‘to the portion of. the Girgaum property 
awarded to Gordhandas and the minors, as 


*is clear from the decreé, which cnly refers 


‘any question arising as to the carrying out 
of the- terms of this decree and any disputes 
not covered by this decree arising out of 
2ny of the above suits’. This reference to 
arbitration andtle arbitrators’ award ne- 
cessitated no further appeal to the Court 
to embody in jis judgment and decree under 
Sch. II, para 16; and if so, it does not follow 
on the ratio decidendi in Roja Har Narain 
Singh v. Chaudurani Bhagwant Kuar (19) 
that the reference was necessarily bad. It 
“would rather fall under O. XXIII, r. 3, of 
the C. P. C.,as an adjustment which the 
Court was competent to grant: Manilal 
Motilal v. Gokaldas Rowji (20). This con- 


. tention of the appellants, therefore, fails. 


The remaining contentions may briefly 
be disposed of. The mortgagees ratified 
the agreement later and the delay is not 
shown to have prejudiced the minors in 
any way and it is not, therefore, a ground 
which weuld enable the minors to avoid 
the decree. 

With the question of the speed of the 
compromise, my learned brother with his 
large experience of the Chancery Divi- 
sion and of tha Original Side of this 
Court has already dealt. Speaking for 
myself, the question of speed of the sanc- 
tion in Court is not necessarily a test of 


. the speed of the actual compromise. In this 


case, the record shows that negotiations 


had been going on or at least had been in - 


the air, for years, and had been attempted 
by Sir Thomas Strangman since a long 
time before. Further, as far as the minors 
were concerned, they were only added to 
the fourth suit at the last stage, and there 
‘was no necessity whatever for Fawcett, J., 
further to deliberate under the circum- 
stances. : 

In the result, therefore, without reiterat- 
ing what had been said by Shah, J., and by 
my learned brother. I agree that the appeal 
has no merits and must be dismissed with 
costs. > R A 

Marten, J.—In the special circum- 
stances of this case, we think that the 
trustees are entitledto a separate set of costs 
from those of the respondent. Kissondas. 

R L. Appeal dismissed, 

19187. A. 55; 13 A. 300; Gar. P. C. J. 14; 15 
Ind. Jur. 283;°7 Ind. Dec. (xN. 8.) 189 (P. C.).. a 

(80) 59 Ind, Cas, 53;45 B, 245;22 Bom, L. R, 1048, 
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LAHORE HIGH COURT. 
Srconp CIVIL APPEAL No. 648 or 1923. 

A March 17, 1926. 
Present :—Mr. Justice Broadway and 

Mr. Justice Fforde. 
LACHI AND oTHERsS—APPELLANTS 
versus 

SURJA AND OTHANS-—RESPONDENTS, 

Custom—Alienation—N ecessity— Purchasing of house 
to live in, . 

Where the only house which a man possessed is- 
sold in an execution sale and he is in imminent 
danger of being turned out and it is not easy to 
rent a house, the buying of a house to livein is a legal 
necessity. - 

Second appeal from a decree of the District 
Judge, Karnal, dated the 9th January 1922, 
confirming that of the First Class Sub- 
anaes, Karnal, dated the 8th November 

Mr. Shamair Chand, for the Appellants. 

Lala Balwant Rai and Lala Badri Das; 
R. B., for the Respondents. 


JUDGMENT.—This second appeal has 
arisen in the following circumstances. On 
the 16th February 1921 one Chelu, a jat 
of Karnal, sold 39 bighas to 10 biswas of 
land to Lachhi Ram and Banu Mal, sons 
of Telu Mal, for Rs. 6,000. On the ‘6th 
April 1921, Surja, one of Chelu’s rever- 
sioners instituted a suit for the usual decla- 
ration to the effect that the sale would not 
be binding on him on the ground that it 
had been effected without consideration and 
necessity. The vendees claimed that there 
had been necessity for the sale and that 
full consideration had passed. They also 
pleaded that the property was not ancestral. 

The Courts below have held that the 
property was ancestral, by which conclu- 
sion we are bound, and further that the 
whole consideration passed and that out of 
it all but a sum of Rs. 2,115 was for ne- 
cessity. Accordingly the sale was trans- 


. formed into a mortgage charging a sum of 


Rs. 3,885 on the property, and Surja was 
granted a decree accordingly. 

In this second appeal, before us, Mr, 
Shamair Chand has urged that the con- 
clusion arrived at by the Courts below that 
the balance of the consideration which had 
been advanced to Chelu for the purpose of 
purchasing a house and with which a house 
had actually been purchased was not for 
necessity. No direct authority has been 
brought to our notice on this point. -It 
appears that Telu Mal, the father of the 
vendees, had held the ancestral house be-- 
longing to Ohelu on mortgage, He had 


; F 
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obtained a ‘decree on this mortgage and 


had brought the house to sale, the auction > 


sale taking place in October 1919, and the 
sale had been confirmed. Itis obvious that 
Chelu had done his level best for as long 
a period as he could. It is equally clear 
that he was being pressed to vacate for he 
actually did surrender possession of his 
house to the auction-purchaser on the 25th 
“February 1921. In order. to have a house 
to live in he entered into an arrangement 
by which he bought a house on the 13th 
February 1921 and in order to obtain the 
funds necessary to pay for it sold the land 
in question on the 16th February 192% The 
vendees are non-agriculturists and the sale 
had, therefore, to be sanctioned by the 
Deputy Commissioner. < 
The point for determination is whether 


in this case it was necessary for Chelu to - 


part with ancestral property in order to 
purchase a house to live in. The Courts 
below have held that it was not necessary 
,for Chelu to purchase “another house.” 
The use of the words “another house” by 
the learned District Judge indicates that 
the learned District Judge was under the 
impression that Chelu was the owner at 
least of one house other than the one pur- 
chased whereas that is not the case. His 
ancestral house had already been sold in 
execution of the decree as already pointed 
out and his ejectment from that ancestral 
house was imminent. Heis an old man 
of 80 without any son and accustomed to 
live ina house of substantial dimensions 
which is evident from the fact that his 


ancestral house which was sold realized a’ 


sum of Rs. 2,000. There is no evidence on 
the record to show that any houses were 
available in this village to be rented and 
asa rule it is not easy to rent a house in 
a village. I would also point out that in 
the Court below the respondents’ Counsel 
appears to have admitted that a house® to 
live in was a nécessity, his argument being 
that it wasnot necessary to buy one. As 
already stated there is nothing to show 
that a house could be rented, and in the 
special circumstances of this case, I think 
that the purchasing of this house by Chelu 
must be regarded asa necessity. | 

I would, therefore, accept this appeal 
and dismiss the plaintiffs’ suit with costs 
throughout, 


R.L ‘Appeal accepted. 
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CALCUTTA HIGH COURT. 
Civiz Ruiz No, 11 oF 1925. 
August 18, 1925. _ 
Present :—Mr. Justice Cuming and 
Mr. Justice Mukerji. 
RANJIT CHANDRA TALUKDAR anv 
OTHERS—PLaINTIFFS—PETITIONERS 
versus 
BISSAY RAM MANDAL AND 0TAERS— 
DEFENDANTS—OPPOSITE PARTIES. 
Civil Procedure Code (Act V of 1908 Sch. II, el ` 
10—Award—Notice of filing of award, absence of— 
Revision. 
The omission to give notice to the parties'that the 
award has been filed by the arbitrators is a serious 
irregularity furnishing good ground for revision. 


Rangasami v. Muttusami, 11 M. 144; 4 Ind. Dec. 
(x. 8.) 100 and Chatarbuj Das v. Ganesh Ram, 20 A. 


474; A. W. N. (1898) 132; 9 Ind. Dec. (N. s.) 664, fol- | 


lowed. 

Rule against an order of the Court of the 
Sadar Munsif at Gauhati (District Kamrup) 
r Districts, in Title Suit No. 1498 of 
1923. ` . 


Babu Manmatha Nath Roy, for the Peti- 
tioners. 

Babu Biraj Mohun Majumdar, for the 
Opposite Parties. ; 


JUDGMENT. 
Cuming, J.—The facts of the case out 


.of which this petition has arisen and the 


Rule has been granted are as follows :—On 
the 29th of August 1923 the plaintiffs 
brought a suit against a number of per- 
sons and on the lith June the case by con- 
sent of parties was referred ‘to arbitration. 
Certain time was allowed to the arhitraters 
to submit their report. On the i6th July 
they asked for further time and time was 
extended till the 9th of August. On the 
7th August apparently the arbitrators filed 
their award and on the 9th August 1924 the ` 
following order was recorded by the" Court 

“The arbitrators filed their award on the 

7th August 1924. Put up on the 20th August. 
for objections ifany”* When the case was 

put up on the 20th August the plaintiffs 

asked for further time to file objections. 

The Munsif refused to grant any further 

time and disposed of the case on the 21st 

August. aS : 

'Bhe plaintiffs have moved this Court and 
the first ground which was taken and which, 
in my opinion, is sufficient to dispose of 
this Rule is that no noticeof the filing of 
the award was given tothe parties. Schedule 
II, cl. 10 of the O. P. C. provides “where an 
award ina suithaabeen made, the persong 
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who made it shall sign it and cause it to be 
filed in Court, together with any deposi- 
tions and documents which have been taken 
and proved before them ; and notice of the 
fding shall be given to ‘the parties.” As 
far as can be seen from the order-sheet in 
this case the notice required by cl. 10 was 
never given, The order of she 9th August 
noting that the arbitrators filed theiraward 
on the 7th August and directing that the 
case be put up on the 20th August for objec- 
tions if any was not signed by the Plea- 
ders. There is nothing to show that they 
< were aware that this arbitration award had 

been filed. 

This question of giving notice of the fil- 
ing of the arbitration award has been con- 
sidéred in several cases to which our atten- 
tion has been drawn. The first case is the 
case of Rangasami v. Muttusami (1). In that 
case a District Munsif passed a decree in 
the terms of an award without giving notice 
of the filing of the award to the parties and 
the learned Judges held that in doing so 
the acted with material irregularity. The 
same point was considered in the case of 
Chatarbuj Das v. Ganesh Ram (2). There 
the learned Judges held that it was a good 
ground for revision of a decree based upon 
an award filed in Court that no notice of the 
filing of the award was given by the Court 
to the parties as reqyiired by s.516 of the 
'C. P. C. (which corresponds to Sch. II, cl. 10 

„of the present Code) even though the appli- 
cant in revision might have received inform- 
atior aliunde that the award had been filed. 
This case is even stronger than the Madras 
case to which I have already referred. It, 

‘therefore, seems to me that the learned 
unsif in omitting to give notice of the 

ling of the award to the parties has com- 
mitted a serious irregularity, 

The learned Munsit’s order, therefore, will 
be set aside and the case will be sent back 
to him to be dealt with after giving due 
notice under cl. 10, Sch. II, C. P. O., of the 
filing of the award to the parties and allow- 
ing proper time for filing objection, if any, 
which they desire to make. . 

“In the circumstances of this case there 
will be no order as to costs. 
- -Mukeprji, J.—I agree, 
' MB. Rule made absolute, 


“ Na J1 M. 144; 4 Ind. Dee. (N. s.) 100. e 
z (2) 20 A. 474; A. W. N, (1898) 132; 9 Ind. Dec. 


(is. B.) 664. . 
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GAJANAN RAMKRISHNA MULE V. BHASKAR BALVANT*KULKARNI, [94 I. ©. 1926] 


BOMBAY HIGH COURT. 
ORIGINAL OIVIL JURISDICTION APPRAL 
- No, 8 or 1926, 
January 25, 1926. 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr, Justice Coyajee. 
GAJANAN RAMKRISHNA MULE— 
APPELLANT 


VETSUS 
BHASKAR BALVANT KULKARNI— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXXVIII 
r. 5—High Court—Attachment before judgment—Pro- 
perty outside jurisdiction—Procedure—Practice. 

Whefe the property of the defendant sought to be 
attached is outside-the local limits of the jurisdiction 
of the High Court, the proper course to follow is to 
transmit the order for attachment before judgment to 
the Court in whose jurisdiction the property is 
situated witha request that that Oourt should levy 
the attachment. i ; 

The practice of appointing plaintiff's Solicitor's 
clerk as a special bailiff to levy suchattachment is 
nota proper one and must be stopped. 

Mr. Kanga, Advocate-General, 
Appellant. 


Mr. B. J. Desai, for the Respondent. 


JUDGMENT.—The plaintiff filed this 
suit to recover on a promissory note signed 
by the defendant on May 11, 1925. The 
promissory note recites an agreement pre- 
viously arrived at on May 9, between two 
parties Bhaskar Balvant Kulkarni and the 
plaintiff. It would appear from the recitals 
in that agreement that the parties were 
transacting certain business in grocery at 
Nagar and Bombay, and the agreement was 
effected in order to settle the responsibi- 
lities between the parties. In consequence 
of that agreement the promissory note in 
suit was signed. An application was made 
to the Court by the plaintiff for an 
order against the defendant for attach- 
ment before judgment on the ground 
that the defendant was about to dispose of . 
the whole or any part of his property with 
intent .to obstruct or delay the execution 
of any decree that might be passed against 
him. 


for the” 


Whether, as a matter of fact, a defendant 
has brought himself within the provisions 
of O. XXXVIII, r. 5, is always a difficult 
question for a Court to decide on affidavits, 
Considering the joint interest which the 
parties previously had, and the fact that 
the documents show that an arrangement 
was arrived at for the dissolution of those 
interests, itis difficult to say on the materials 
before us that the plaintif has proved 
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sufficient facts to enable this Court to make 
an order for attachment befdre judgment 
which has already been refused by the 
Chamber Judge. + 

It isnot suggested that the defendant has 
any property within the local limits gf the 
jurisdiction of this Court. It appears, 
however, that when an ex parte order was 
obtained by the plaintiff for attachment 
before judgment of the defendant's proper- 
ty, outside the local limits, the attachment 
was effected by a clerk in the plaintiffs at- 
torney’s office, who was appointed as a 
special bailiff for that purpose. That clerk 
had levied’-the attachment withoute even 
furnishing the usual returns to the Sheriff's 
office stating particulars of the attachment 
levied or the inventory of the goods attach- 
ed.. Weare told that when an attachment 
before judgment is ordered of property out- 
side the local limits of the jurisdiction of 
this Court, it has been the practice for the 
plaintiff to obtain an order in Chambers ap- 
pointing his Solicitor's clerk a special bailiff 
for the purpose of levying attachment. We 
think that such a practice is entirely wrong 
and must be stopped. If the property of 
the defendant sought to be attached is out- 
side the local limits of the jurisdiction of 
this Court, the proper course for the Court 
to follow is to transmit the order for attach- 
ment before judgment to the Court in whose 
jurisdiction the property is stated with a 
request that-that Court should levy the 
attachment. 

The appeal will be dismissed with costs. 

R. L. Appeal dismissed. 


LAHORE HIGH COURT. 
CivIL Revision PRTITION No. 516 or 1925. 
February 23, 1926. 
Present:—Mr. Justice Campbell. 
WIRU RAM — PLAINTIFE— PETITIONER 
i ve versus 
AMAR CHAND AND aNoTHER—DEFENDANTS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115, O. 
IX, r. 18—-Eix parte decree, proceedings for setting 
aside, whether case—Application barred by time— 
Jurisdiction, 

Proceedings for setting aside an ex parte decree, 
since they involve the reversal ofa final order and 
decree are themselves a case within the meaning of 
s. 115, C. P. O. . j 

Firm Lal Chand-Mangal Sen v, Firm Behari Lal- 
Mehr Chand, 84 Ind, Cas, 259; 5 L. 288; A. I. R. 1924 


WIRU RAM V, AMAR ORAND. 117 


Lah. 425; 6 L. L. J. 558; 1 L. O. 36 and Firm of 
Sughru Mal-Harcharan Das v. Firm of Sham Lal- 
Gokal Chand, 46 Ind. Cas. 777; 146 P. W. R. 1918, 
referred to. 

“When a Court in effect decides that an application 
is time-barred and ingpite of its decision refers to 
that application, whith is one for which the law dots 
not permit it to extend time, as within time and 
proceeds to decide it in favour of the applicant, the 
Court illegally assumes jurisdiction which it does not 
possess. ° 


Petition for revision of an order of the 
Subordinate Judge, Third Clasa, Fazilka, 
District Ferozepore, dated the 7th July 
1925. 

Mr. Mukand Lal Puri, for the Petitioner. 

Lala Parkash Chander for Mr. H. D. 
Bhalla, for the Respondents, 

JUDGMENT .—This is an application 
for revision of an order setting aside an 
ex parte decree. The ex parte decree was 
passed on the 4th April 1924 and the ap- 
plication to set it aside was made on the 
15th January 1925. On receiving the ap- 
plication the Court struck an issue “Is the 
judgment-debtor's application dated the 
15th January 1925 for setting aside the ex 
parte decree within time.” 

The suit was instituted’ on the 20th Feb- 
ruary 1924 and the Court distinctly holds 
that on the 26th February, the petitioner- 
defendant refused to take summons in 
Fazilka hospital. The Court decided that 
there was no regular service of summons 
but that the defendant had knowledge of 
the suit. It proceeded in its order to ob- 
serve that in such a case the judgment- 
debtor had thirty days time from the date 
on which he had knowledge of the decree 
to apply for an order setting it aside. The 
learned Subordinate Judge went on to dis- 
cuss certain evidence and then recorded 
as follows: L 
the parties’ evidenceitis difficult tosay with 
certainty as to when the judgment debtor 
had knowledge of the decree. Hence the 
application of the judgment-debtor is with- 
in time and there are snfficient grounds for 
setting aside the decree,” -> 

Preliminary objections are taken before 
me, firstly, that the order is not one de- 
ciding a case within the meaning of s, 115 
of the C. P. O. in view of the decision by. 
the Full Bench of* this Court in Firm Lal 
Chand-Mangal Sen v. Firm Behari Lal- 
Mehr Chand (1) and, secondly, that an erro- 
neous decision on a point of law, that is 
to say a point of limitation is not one which 


(1) 84 Ind. Cas. 259; 5 L. 288; A. I. R.1924 Lah, 
425: 6 L. L. J. 558; 1 L. 0.38. ; 


“In view of the above facts and, 


+ 


i 
. 
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comes within thé scope of s. 115. Both these 
points are covered by my decision in Piroj 
Shah Co. v. Mian Qarib Shah (Civil 
Revision No. 429 of 1925, decided on the 8th 
‘of December 1925), and I" adhere to what I 
said there. When an ex parte decree is 
passed, the suit is terminated and it remains 
terminated until the proceedings on the 
application to set aside the decree come 
toan end. There is no suit pending, either 
when the application is presented or when 
the order disposing of it is passed and the 
proceedings since they involve the reversal 
of a final order and decree are themselves a 
case. ` 
- As regards the second preliminary objec- 
tion, when a Court in effect decides that an 
application is time-barred and in spite of 
its decision refers to that application, which 
is one for which the law does not permit it 
to extend time as within time and proceéds 
to decide it in favour of the applicant the 
Court is guilty of much more than’ an 
erroneous decision of law. It illegally 
assumes jurisdiction which it does not 
possess, To view:the case otherwise would 
he to admit that the express provisions of 
the Law of Limitation may be qualified or 
relaxed at the pleasure of a‘Court. In the 
present case the issue framed by the Court 
shows that it appreciated properly that the 
onus lay on the petitioner of proving that 
his application wag presented within 30 
days of his having knowledgeof the dec- 
ree. That onus lay the more heavily upon 
him when it was found that he had know- 
Tedge of the suit. The Court nowhere says 
erroneously that the onus of proof in regard 
to knowledge of the decree was on the de- 
cree-holder and indeed if it had said this 
there is authority in the case printed as 
Firm of Sughru Mal-Harcharan Das v, 
Firm of Sham Lal-Gokal Chand (2) for this 
Court to interfere on revision, The situa- 
tion is that there has beén no decision 
that the petition if within time and any 
decision, that there has been amounts to 
one that itis time-barred. Hence the learn- 
- ed Subordinate Judge had no jurisdiction 
to accept it and to set aside the decree. 
I accept the revision with costs and set 
aside the order of the lower Court. e 
R. L. Revision accepted. 
(2) 46 Ind. Oas. 777; 146 P. W. R. 1918. 


RASIN SHEIKH 9. SIKANDAR SHRIKH, 7 


` tiona 


’ 
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CALCUTTA HIGH COURT. 
AppraL FROM APPELLATE DECREE No. 2293 
P . OF 1923. 

e Deċember 3, 1929. |, 

Present: —Mr. Justice Cuming and 

» Mr. Justice B. B. Ghose. 
EASIN SHEIKH—Ptatntirs—APPELLANT 
versus 
SIKANDAR SHEIKH AND OTHERS— 


— DerEN banTS— RESPONDENTS. 
Mesne profits—Trespassers 
A trespasser actually cultivating the land is bound 
to pay mesne profits on produce basis. 


Appeal against a decree of the Addi- 

P Subordinate Judge, Khulna, dated 
the 15th of May 1923, affirming that of the 
Munsif, Second Court of that place, dated 
the 17th of December"1921. 

Dr. Jadu Nath Kanjilal and Babu Purna 
Chandra Chandra, for the Appellant. 

Babu Shib Chandra Palit and Babu 
Surendra Nath Bose, for the Respondents. 


JUDGMENT. 

Cuming, J.—This appeal arises out of 
a suit for ascertainment of mesne profits. 
The.facts appear to be these: The plaintiff 
is the landlord. He had let out the land to 
a certain raiyat who paid -money rent to 
him. The plaintiff in execution of a money- 
decree of his own against his raiyat pur- 
chased the raiyati himself. When he went 
to take possession he was resisted by the 
defendants who were subsequently found 
to be trespassers. 

The Court of first instance awarded the 
plaintiff mesne profits on the basis of fair 
and reasonable rent. This decision was 
upheld in appeal. The plaintiff appeals to 
this Court and he contends that he is 
entitled to wasilat on the basis of the 
produce ofthe land. He argues that the 
defendants were in possession of the land 
actually cultivating it and that he isentitled 
tè the profits which the defendants actually 
received from the cultivaéion of his land 
or might with ordinary diligence have re- 
ceived therefrom. | 

This contention of the appellant seems to 
me to be well-founded. Mesne profits are 
defined in the ©. P. C., as those profits 
which the persons in wrongful possession 
of such property actually received or might 
with ordinary diligence have received 
therefrom, together with interest on 
such profits. Now,itis admitted that the 
defendants were in acthal possession culti- 
vating the property as raiyats. Therefore 
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the plaintiff is entitled to redover from 
them the mesne profits what is described as 
a produce basis, namely, the actual profits 
“that they might by cultivation of the land 
have received. 
The decrees of the lower Courts must be 
set aside and the case remanded to “the 
” Court of first instance to determine what 
were the actual profits that the defendants 
realized by cultivation of the land or might 
have realized with due diligence and to 
assess mesne profits on this basis as provid- 
ed in cl. 12 of s. 2 of the C. P. O. 

The appellant is entitled to his costs in 
this appeal and in the lower Appellate 
Court. 

Ghose, J.—I agree. 

M. B. Case remanded. 


LAHORE HIGH COURT. 
MISCELLANEOUs First OIVvIL Appsan No. 2102 
or 1925. - 
March 13, 1926. 
Present:—Mr. Justice Zafar Ali. 
PURAN MAL—Screry—APppPELLANtT 


3 versus 
Tus Firm DINA NATH-HARI RAM— 
DerOREE- HOLDER AND THE Firm RAM 
CHAND-SOHAN. LAL—JUDGMENT-DEBTOR 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 46—Pre- 
cept, issue of—Security, acceptance of, by Court to 
which precept is issued —Jurisdiction—Hstoppel. 

It is not beyond the jurisdiction of the Court to 
which a precept has been issued to. accept security 
offered by the judgment-debtor for payment of the 
decretal amount by a particular date and stay execu- 
tion till then. 

Where a security has been so offered to and accept- 
ed by the Court, judgment-debtor and surety are both 
estopped from challenging the jurisdiction of the 
Court to do so. : 

Bunwari Lal v. Abdul Ghafur Khan, 1 Ind. Cas.e 
48; 5 P. L..R. 1909; 4 P. W. R. 1909 and Nawabzada 
Muhammad Akbar Khån v. Dya Nath, 200 P. R. 1889, 
Teferred to. | 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Simla, 
dated the Mth August 1925. 

Lala Nawal Kishore, for the Appellant. 

Lala Fakir Chand and Lala Sohan Lal 


Kapur, for the Respondents. 


JUDGMENT.—The facts are fully 
stated in the order appealed against and 
are briefly as below:— 

A precept under s. 46, CO. P. C. having 


PURAN MAL ¥, DINA NATH-HARI RAM. 
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been issued to the-Court of the Subordi- 
nate Judge, First Class at Simla, for attach- 

ment of the property of the judgment- 

debtor Ram Chand, the latter applied “to 

that Court for stay of execution for ‘one 

month and ten days offering to furnish e 
security for payment of the decretal amount 

and promising to pay it within the said 

period. This wag agreed to and the Court 

accepted the security of Rai Sahib Puran 

Mal. But instead of making pgyment, 

which the judgment-debtor had promised 
to do, he obtained an order from the High 
Court for stay of execution, This was, 

however, withdrawn later and the decree 
was then transferred to the Court at Simla 
for execution and the decree-holder proceed- 
ed to execute if against the surety. The 
latter raised the objections that the Court 
had no authority to take security but could 
only .attach the property; specified in the 
precept and that in any case the security 
lapsed after two months, 

These objections having been overruled 
the surety appeals to this Court. There 
can be no doubt that a Court to which a 
precept is issued derives its authority from 
that precept and has nopower to do anything 


` not authorized thereby, but it must be pre- 


sumed to haveinherent powers to deal with 
all matters that may incidentally arise in 
connection with proceedings for attachment. 
Now, it is clear that an Executing Court 
must stay its hands and drop all proceedings 
if the judgment-debtor should deposit the 
decretal amount, and by analogy the Court 
to which a precept is issued for attachment , 
of property should do the same under the 
same circumstances. It cannot, therefore, 
be said that the Court to which a precept 


~is issued has no jurisdiction to accept money 


or security, But even if it be assumed for 
the sake of argument that the Court acted 
without jurisdiction, the judgment-debtor 
and the surety are both estopped from 
raising the objection, „and cannot be 
allowed to challenge the validity of an 
arrangement brought about by themselves. 
They mean to play a trick on the Court as 
well as the decree-holder, and this they 
cannot be suffered to do. See Bunwari 
Lal v. Abdul GhafureKhan (1) and Nawab- 
zada Muhammad Akbar Khan v. Dya Nath 
2). : 

4 therefore, dismiss the appeal with costs. 
R. L. A - Appeal dismissed. 
(1) 1 Ind. Cas. 48; 5 P. L. R. 1909; 4 P. W. R. 1909. 
(2) 200 P. R.1889. ` 
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CALCUTTA HIGH COURT. 
Appeal FROM APPELLATE DROREE No. 709 
oF 1924 
WITH 
Rue No. 120P ¢s) or 1924. 
December 8, 1925. 
Present:—Mr, Justice Cuming and 
Mr. Justice B. B. Ghose. 
SATISH CHANDRA RAY AND OTHERS 

-——~PLAINTIFFS—APPELLANTS 


VETSUS 
JOY CHANDRA ROY—DEFENDANTS 
—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, r. 
68—Objection to attachment dismissed—Execution 
case dismissed—Suit under O. XXI, r. 63, necessity 
for—Attachment effected second time—Dismissal of 
second application—Regular suit—Limitation, starting 
point of. 

Where an execution case is dismissed it is not in- 
cumbent upon the claimant to bring a suit under O. 
XXI, r. 63, O. P. O., in order to set aside the order 
rejecting his claim. In case an attachment is made 
second time, it is competent to the objector to file an- 
other application and in the event of rejection of 
such application to bring a regular suit under O. 
XXI, r. 63, O. P. C., within one year from the-date of 
dismissal of second objection application. 


Najimunnessa Bibi v. Nacharaddin Sardar, 83 Ind. 
Cas. 233; 51 O. 548; 39 O. L. J. 418; A. I. R. 1924 Cal. 
744, followed to. 


Appeal against a decree of the First 
Additional Judge, Dacca, dated the 17th De- 
cember 1923, affirming that of the Subordi- 
nate Judge, First Court of that place, dated 
the 28th of February 1922, 

Babus Upendra Lal Ray and Jatindra 
Kumar Sen Gupta, for the Appellants. 

Babu Prokash Chandra Pakrasi, for the 
Respondents, 

JUDGMENT. 

Ghose, J.—This is an appeal on behalf 
of the plaintiff against a judgment and 
decree of the First Additional District 
Judge of Dacca, affirming a decision of the 
Subordinate Judge. It is unnecessary to 
state the facts of the suitin detail, The 
facts relevant for the purpose of the appeal 
may be shortly stated thus—the defendant 
obtained a decree for possession of certain 
immoveable properties in which an order 
had been made under the old ©. P. C. 
for ascertainment of mesne profits in the 
Execution Department. When an applica- 
tion was made for attachment befofe judg- 
ment in the matter of ascertainment of 


. mesne profits in the execution proceedings 


a claim was preferred by the pfaintiff which 
was ‘dismissed on the 28th of February 
1914. The execution case was then dis- 
missed on the 22nd of January 1915. The 


SATISH CHANDRA RAY YV. JOY CHANDRA ROY. 
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defendant-yespondent ultimately succeeded 
in obtaining an order from the Appellate 
Court allowing their right to prosecute 
the application for ascertainment of mesne 
profits in 1918. The property appears to 
have been attached again by the defend- 
ant and another claim was preferred by 
the plaintiff which was dismissed on the 2nd 
of August 1921. The plaintiff then brought 
the suit on the 4th August 1921 under the 
provisions of r. 63, O. XXI, C. P. 0. 

Both the Courts below have held that 
the suit is barred by limitation as not 
having been brought within one year from 
the®*28th February 1914 when the plaintiffs’ 
claim was first rejected, 

It seems to me that-when the execution 
case was’ dismissed on the 22nd January 
1915 the result of which was that the pro- 
perty was released from attachment it was 
not incumbent on the plaintiff to bring a 
suit under O. XXI, r. 63, ©. P. ©. in order 
toset aside the order rejecting his claim. 
When a fresh attachment was made after 
the decision of the Appellate Court it was 
open to the plaintiff to prefer a fresh claim 
as was done in the present case; and the 
suit having been brought within the 
period of limitation after the order of the 
2nd August 1921 the suit is not barred. 
It is unnecessary to discuss the questions 
raised in this appeal in detail as these 
questions have been fully discussed in the 
case of Najimunnessa Bibi v. Nacharaddin 
Sardar (1). é 

The judgments and decrees of the lower 
Courts must, therefore, be set aside and 
the case sent back for trial on the merits 
to the Court of first instance. Costs of this 
hearing as well as the costs of the 
Courts below will abide the result of the 
final decision. 

No order is necessary in the Rule. 

Cuming, J.—I agree, 

R. L. Appeal allowed. 

e Case remanded. 

(1) 83 Ind. Cas. 233; 51 C. 548; 39 O. L. J. 418; A, 

I. R. 1924 Oal. 744. f 7 
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NAGPUR JUDICIAL COMMIS- 
_ SIONER’S COURT. 
MISCELLANEOUS Petition No. 32-B.or 1925. 
. February 5, 1926. > 
Present:—Mr. Hallifax, A. J. C., and 


Kotval, A. J. C. . 
Khwaja KUTUAB-UD-DIN AND ANOTHER— 
© APPLICANTS 


Versus 
Khwaja GULAM RABBANI AND OTHERS — 
NON- APPLICANTS. : 

Civil Procedure Code (Act V of 1908), O. XX, rr. 1, 
8, 7—Judgment, pronouncement of—C. P. Courts, 
practice of—Decree, appeal or application against 
Limitation, operation of—Limitation Act (IX of 
1908), s. 5—Extension of time—Sufficient cause. * 

The period of limitation for an appeal or applica- 
tion against a decree runs from the date of the decree 
and not from the date when the decree is signed. 

Pandu v. Rajeshwar,78 Ind. Cas. 996;20 N. L. R. 
131; A, I. R.1924 Nag. 271, explained. 

In the Oentral Provinces a judgment cannot be said 
to have not been “pronounced” within O. XX, r. 1, 
O. P. O., simply because it is not read out entirely by 
the Court. 

An applicant filing an application beyond time, 
under a mistaken view that itis within time, cannot 
ask for extension of time under s. 5 of the Limitation 
Act, where even according to hisown mistaken view 
he has filed it on the very last possible day. 


Application for permission to appeal to 
His Majesty in Council against a decision 
in First Appeal No. 69-B of 1925, dated the 
17th March 1925. 

Messrs. A. V. Khare and W., B. Pendhar- 
kar, for the Applicants. 

Messrs. M. Y. Shareef and G, G: Hatvaine, 
for the Non-Applicants. . 


* JUDGMENT.—Mr. A. V. Khare and 
Mr. W. B. Pendharkar appear for the appli- 
cants, and Mr. Yusuf Sharif and Mr. G. G. 
Hatvalne for the opposite party. The ap- 
plication was filed one hundred and twėnty 
five days after the date of the decree, the 
period allowed being ninety days only. 
“Mr, Khare states that he was misled by the 
ruling in Pandu v. Rajeshwar (1) into 
thinking the period allowed ran from the 
date on which the decree was signed. If that 
were correct the application would be re- 
. garded as filed on the ninetieth day. The 
admittedly incorrect statement of the law 
appears only in the head-note of that case, 
notin the judgment. As for s. 5 of the 
Limitation Act, the filing of the applica- 
tion on the very last possible day, even 
according to the mistaken view taken by 
the applicant's Pleader, makes any appeal 
to that hopeless. Mr. Khare further argues 


(1) 78 Ind. Oas, 996; "20 N. L. R, 131; A. I. R. 1924 
Nag?! 271, g a ` 


, 
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that the judgment has never yet been “pro- 
nounced,” which word! he suggests as 
meaning a reading out of {the ,whole judg- 
ment by the Court. If that isso there is at 
present no judgment or decree against 
which to appeal, but anyhow we cannot 
give to the word “pronounce” a meaning 


| different to that it has been given in all 


the Courts of tfe ©. P. and the applicants 
must pay all the costs. The Pleader’s fee 
will be Rs. 15 in this and in each of the 
other five applications connected with it. 
N. H. Order accordingly. 


LAHORE HIGH COURT. 
BEconD Civin APPEAL No. 1844 or 1925. 
January 28, 1926. 
Present:—Mr. Justice Broadway. 
Fram JAMITA MAL-SANT RAM— 
DEFENDANTS—APPELLANTS 


VETSUS 
GOKAL CHAND—P arntirr— 
RESPONDENT. 

Transfer of Property Act (IV of 1883), s. 108 (c)—~ 
Lessor and lessee-—Lessee’s duty to surrender posses- 
sion. 

A lessee whose possession has been disturbed only 
temporarily and who gets back into possession before 
the term of the lease comes to an end, is duty bound 
at the termination of the lease to surrender peaceably 
the premises leased to him. “[p. 122, col. 2.] 

Kunhayen Haji v. Mayan, 17 M. 98; 4 M. L. J. 21; 
6 Ind. Dec. (Nn. s.) 68, Tayawa v. Gurshidappa, 25 B. 
269; 2 Bom. L. R. 1070, Dharm Naragn v. Labh Singh, 
60 Ind. Cas. 477, Dhuramsey Soonderdas v. Ahmed- 
bhai Hubibbhoy, 23 B. 15; 12 Ind. Dec. (N. 8.) 10, Now- 
rang Singh v. Janardan Kisorilal Singh Deo, 70 Ind. 
Cas. 161; 50 O. 68; 35 C. L. J. 28; 27 O. W. N. 71; A. 
I. R. 1923 Cal. 41 and Srinivusa Aiyangar v. Ranga- 
sami Aiyangar, 25 Ind. Cas. 812; 1 L. W. 858, refer- 
red to, so 

Second appeal from an order of the Dis- 
trict Judge, Rawalpindi, dated the °26th 
May 1925, setting aside that of the Fourth 
Class Sub-Judge, Rawalpindi, dated the 
2nd April 1925. , 

Mr. M. S. Bhagat, for the Appellants. 

Lala Hargopal, for the Respondent, 
JUDGMENT. —This second appeal 
has arisen in the following circumstances: — 
One Gokal Chang leased a certain house 
at Kohala to the firm of Jamita Mal-Sant 
Ram for a period of one year commencing 
on the 25th July 1923 and terminating on 
the 24th July 1924 at an annual rental of 
Rs. 1900. The premises leased were destroy- 
ed by fire and it appears that within a few 
days Mir Zaman and others-claiming to be 
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the owners of the site entéred into posses- 
sion-of the same and erected thereon what 
appear to have been certain ephemeral 
structures, Gokal Chand took action under 
s, 145, Cr. P. C., and was referred to the 
Civil Courts for further relief. It appears, 

however, that the original tenants were 

permitted by order of the Magistrate to 
retain possession of the site and to erect 
buildings thereon. ‘This order was passed 
on the 17th June 1924. For reasons known 
_ to themselves the defendant-firm on the 
18th June 1924 entered into an agreement 
with Mir Zaman and others apparently 
recognizing them as the owners of the site 
and agreeing to pay them a sum of Rs, 15 
per annum as ground rent for the site on 
which they, the defendant-firm, were erect- 
ing their new building. Subsequently on 
the 26th August 1924, that is to say, after 
the term of the lease had terminated, 

Gokal Chand issued a notice to the defend- 

ant-firm calling upon them to vacate their 

permises or in default to pay a certain sum 
uf money as rent. As this notice was not 

complied with Gokal Chand instituted a 

suit for ejectment from the shop and for 

the recovery of Rs. 155 against the said firm 
of Jamita Mal-Sant Ram, 

Various pleas were raised and issues were 
settled the’ first of which was whether the 
relation of landlord and tenant ceased 
after the shop was burnt. The Trial Court 
held that the relationship of landlord and 
tenant had come to an end on the 15th May 
1924 and dismissed the plaintiff's suit with 
costs. : 

On appeal by the plaintiff to the District 
Judgeit was held that the relationship of 
_ landlord and tenant had not ceased and 
` “that, therefore, the suit could proceed and 
the cause was remanded accordingly. 
Against this order of remand the defend- 
ant-firm have come up to this Court in 
second appeal through Mr. Bhagat, while 
Mr. Hargopal has addressed me on behalf 
of the plaintiff respondent. 

It has been urged on behalf of the appel- 


lant that having regard to the provisions- 


of s. 108 (b) (e), the tenancy had come to an 
end when the premiseg were destroyed and 
that, therefore, s. 65 ‘of the Contracé Act 
came into operation and the lease became 
void. It was further contended that inas- 
much as Mir Zaman and his cempanions 
had claimed to be paramount owners of the 
site and had entered into possession thereof, 
that fact, also-terminated the lease, Final- 
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ly it was urged that if any notice was 
necessary to” terminate the lease, the fact 
that the, appellant-firm had attorned to 
Mir Zaman and his companions was suffi- 
cient to convey to the plaintiff, the deter- 
mination of the defendant-firm to regard’ 
the lease as ended. Now, the lower Appel- 


.late Court has come to a definite finding 


that Mir Zaman, etc., have not been shown 
to have been the paramount owners. That 
isa finding of fact which it is impossible 
for me to examine and in these circum- 
stances, it appears to me that this point must 
be decided against the appellant. 


Mr’ Bhagat rélied on Kunhayen Haji v. 
Mayan (1), Tayawa v. Gurshidappa (2) and 
Dharm Narain v, Labh Singh (3). On the 
other side Mr. Hargopal cited Dhuramsey 
Soonderdas v. Ahmedbhai Hubibbhoy (4), 
Nowrang Singh v. Janardan Kishorilal 
Singh (5) and Srinivasa Aiyangar v. Ranga- 
sami Aiyangar (6). Now with the princi- 
ples enunciated in these authorities I have ° 
no quarrel. What has been therein laid 
down is very aptly put by Mr. Justice 
Mukerji in Nowrang Singh v. Janardan 
Kishorilal Singh (5) where it was held 
that upon a true construction of s. 108 (c) 
of the Transfer of Property Act, an un- 
authorised act of a co-lessee would not 
absolve the other lessee from the liability 
of paying rent in accordance with the lease 
and further, that the covenant implied in 
the Transfer of Property Act protected the 
lessee against all disturbance by the lessor 
whether lawful or not save under a right 
of re-entry but as against other persons it 
protects the lessee only against lawful 
disturbance. | 

In the present case, it has not been found 
that there was any lawful disturbance. It 
has further been found that although the 
lessee’s possession was disturbed for a few 
days he got back into possession before 
the term of the lease came to an end. It 
was the duty of the lesse@ at the termina- 


. tion of the lease peaceably to surrender the 


premises leased to him. Instead of doing: 
so he entered into an agreement with per- 
sons, who must (or for the purpose of this 
case at present) be regarded as trespassers, 


(1) 17 M. 98; 4 M. L. J. 21; 6 Ind. Dec. (N. 8.) 68. 

(2) 25 B. 269; 2 Bom. L. R. 1070. 

(3) 60 Ind. Cas. 477. 

(4) 23 B. 15; 12 Ind. Dee. (N. s.) 10. 

(5) 70 Ind. Cas. 161; 50 ©. 68; 35 C. L. J. 28; 27 0, 
W.N. 71; A. I R. 1923 Cal. 4f. 

(6) 25 Ind. Cas, 812; 1 L. W. 858, 
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and have been holding over since the termi- 
nation of the lease. y 

So far as the question of the exercise of 
the option to terminate the lease is concern- 
ed, it has been found by the learned Dis- 
trict Judge, that this option was never 
exercised, a finding which I regard as one 
of fact. 

In these circumstances I hold that this 
appeal must fail and I dismiss it with costs 
accordingly. 


R. L, Appeal dismissed. 


MADRAS HIGH COURT. . 
Second CIVIL APPEAL No. 182 or. 1923. 
September 8, 1925. 

Present :—Mr. Justice Odgers and 
Mr. Justice Viswanatha Sastri. 
LINGA IYER alias RAMALINGA IYER— 
f DEFENDANT No. 1—APPELLANT 
VeETSUS 
‘LAKSHMANAN CHETTIAR AND ANOTHER 
—PLAINTIFF AND DEFENDANT No, 2— 
RESPONDENTS. 
Civil Proeedure Code (Act V of 1908), 3.47, O. I, 
` r. 10~—Suit, dismissal of, against necessary party by 
consent— Order “striking off" name of party—Order, 
construction of—Subsequent suit against party, main- 
tainability of. 

Where a party is properly impleaded as one of the 
defendants in a case and the case ‘as against would 
proceed to judgment but for the fact that the plaintiff 
elects to abandon part of his case and the suit is in 
consequence dismissed as against that defendant, the 
party is a defendant against whom a suit has been 
dismissed within the meaning of the Explanation to 
s. 47, C. P. C. [p. 123, col. 2.] 4 

But where a defendant has been improperly joined 
aga party, the proper procedure is to strike out the 
name of the defendant under O.I,r. 10, O. P. C., and 
not to dismiss the suit as against him. [ibid.] 

Vaddadi Sannamma v. Koduganti Radhabhayi, 43 
Ind. Cas. 935; 41 M. 418; 22 M. L. T. 532; 34 M. L. J. 17; 
(1918) M. W. N. 23; 7 L. W. 234 and E. G, Ramaswami 
Sasirulu v. Kameswaramma, 23 M. 361; 10 M. L. J. 126; è 
8 Ind. Dec. (x. s.) 653, relied on. 

Where in a suit against several defendants, the 
Court in its judgment stated asto one of the neces- 
sary defendants, “By consent I strike off the 2nd 
defendant's name. Plaintiff will pay by consent half 
the costs” : 

_ Held, (1) that the substance and not the form of 
the order must be regarded ; [p. 124, col. 1.] 
- (2) that since the defendant was not an unnecessary 
party to the suit, the order was really one of dismissal 
as against him, although the words “strike off” were 
inappropriately used ; [ibid.] : 

(3) that the order amounted to a decree which not 
having been appealed against became final and a 
subsequent suit against ‘the same defendant was not 
jnajutainable. [ibid.] 
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Second appeal against a decree of the 
Court of the Subordinate Judge, Dindigul, 
in A. S. No. 12 of 1921, preferred against 
that of the Court of the District Munsif, 
Dindigul, in O. S. Noe 1380 of 1919. 

Messrs, A. Krishnaswami Iyer and M. 
Patanjali Sastri, for the Appellant. 

Mr. K. P. Padmanabha Pillai, for the Re- 
spondents. è 

JUDGMENT. 

Odgers, J.—Thisis an appeal from 
the decree of the Subordinate Judge- of 
Dindigul confirming in part the decree of 
the District Munsif of Dindigtl, The suit 
was brought by the plaintiff for a declara- 
tion that certain property in the hands 
ofthe Ist and 2nd defendants belonged 
toa debtor of his, Subbaraya Iyer. The 
2nd defendant was Subbaraya Aiyar’s 
widow and the Ist defendant was his 
brother. The suit was brought in conse- 
quence of the allowance of a claim petition 
in favour of the brother, the lst defendant. 
Exhibt B is the judgment in O. S. No. 598 
of 1917 in which the same plaintiff sued to 
recover from the widow and the brother 
certain money due on dealings and promis- 
sory notes. The District Munsif in the 
fourth paragraph of his judgment states as 
follows :—“ By consent I strike off the 
2nd defendant's name. Plaintiff will pay 
by consent half of his costs”. > 

The point raised in second appeal is whe- 
ther the 2nd defendant is in spite of that pro- 
cedure a party to the suit under s. 47 (Ex- 
planation). If he is, thepresentstitis barred 
and the proper remedy would be by way of 
appeal undér that section. For the respond- 
ent stress has been laid on the form of 
words used by the learned District Munsif, 
namely, that the 2nd defendant's name 
was “struck off.” It is admittedly a form of 
words more appropriate to striking off a 
misjoined plaintiff or defendant than ap- 
plicable to the case of a party against whom 
the plaintiff does not wish to proceed fur- 
ther, as is the fact in the present case. It 
is well-known that the state of the law was 
uncertain until the Legislature enacted the 
Explanation to s. 47 whereby the Madras 
view as contained in E. G. Ramaswami 
Sastrulg v. Kameswatdmma (1) Was affirmed 
as against the view of certain other High 
Courts. In that case it was held that when 
a party defendant is exonerated from a suit, 
i.e., the suit is dismissed against him anda 


(1) 23M. 361; 10 M. L.J. 126; 8 Ind. Dec. (N. 8.) 
653. : 


< . 
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decree passed against a-co-defendant and in 
execution of that property belonging tol and 
in possession of the exonerated defendant is 
attached and sold, the latter is not entitled 
to maintain a suit, bujthe question of his 
e claim to and recovery of possession of the 
property is a question falling under s. 244 
now s. 47 of the Code. The case of 
Gangadhara Ramarao ve Surya Rao (2) 
shows that the substance of the order and 
not the,form ofit is to beregarded. In that 
cage a@ preliminary objection was taken 
against the maintainability of the appeal 
as the learned Subordinate Judge had 
struck out the name of the lst defendant 
under O. I, r. 10 (2) and removed him from 
the record. It was contended that that 
being so no appeal was provided, but Mr. 
- Justice Seshagiri Iyer says: “In my opin- 
ion this is an adjudication determining 
the rights of the plaintiffs to bring a suit 
of this nature, and his order is a ‘decree’ 
as defined in s. 2 (2), 0. P. Gucci 
NAN A; Consequently where a substantial 
claim has been adjudicated upon and where 
the party’s name has been struck out not 
on the ground that a suitagainst him would 
not lie and where a substantial relief claim- 
ed in the suit has been ordered to be delet- 
ed, Iam of opinion that the Court has 
‘gonclusively adjudicated the rights of the 
parties with regard to a matter in contro- 
versy’ and that, therefore, the order of the 
Subordinate Judge is a decree.” The im- 
portant part for the present purpose of the 
judgment is that we are to regard the sub- 
. stance of the order aud not the form. It is 
quite clear that if the learned District 
Munsif in the suitof 1917 had said he dis- 
missed the suit as against the 2nd defend- 
ant the case would have been perfectly plain, 
and s.47 would have applied. The trouble 
hag arisen because he has employed the 
words “struck off”. The authoritative case 
on the subject is Vaddadi Sannamma v. 
Kobuganti Radhabhayi (3). There the Full 
Bench held’ that where a party has been 
properly impleaded as one ofthe defendants 
in the case andit is not contended in the 
present case that the 2nd defendant 
was improperly impleaded, the case as 
against himewould hawe proceeded to judg- 
ment but for the fact that the plaintif 
elected to abandon part of his case and the 


(2) 49 Ind. Ces. 835; 42 M.219; 36 M.L. J. 169; 9 L. 
wW. 329; 25 M. L. T. 184. 

(3) 43 Ind. Cas. 935; 41 M. 418; 22 M. D. T. 532; 34 
M.L. J. 17; (1918) M. W. N: 23; 7 L, W, 234. 
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suit was in'consequence dismissed as against 
this defendant, he is a defendant against 
whom a suit has been dismissed within the 
meanirtg of the Explanation to s. 47. The 
learned Chief Justice expressed the opinion 
that under O. I, r. 10 (2) the proper course 
would be for the Court to exercise the power 
which it now has of ordering at any stage of 
the proceedings the name of a defendant im- 
properly joined to be struck out instead of 
dismissing the suit against him. That will, 
following the decision in E. G. Ramaswamt . 
Sastrulu v. Kameswaramma (1), have the 
effect of taking him oùt of the operation of 
s. 47 which ought not toapply to him seeing 
that he has no real connection with the suit. 
Therefore, the opinion of the Full Bench 
is that striking out under O. I, r. 10 (2) is 
the proper procedure to be employedin the 
case of misjoinder. In any other case the 
proper course is dismissal. This would 
appear to-be also the opinion of the learned 
Judges who aecided the case reported in 
Krishnappa Mudaly v. Pertaswamy Mudaly 
(4) that where a party sets up a- paramount 
title in a mortgage suit to both the mort- 
gagor and the mortgagee and has been ex- 
onerated from the suit on the ground of 
misjoinder, he does not remain a party to 
the suit for the purpose of s. 47. 

The lower Courts here have dealt with this 
question in what may be described as a per- 
functory manner. The issue is distinctly 
raised as No. 6 in the suit. The learned 
District Munsif says: “As stated in the 
latter Full Bench ruling Vaddadi Sannamma 
v. Kodugantt Radhabhayt (3) the lst de- 
fendant’s name should be deemed to have 
been struck off from the record though 
erroneously retained in the cause title in 
the decree, and as such the lst defendant 
cannot be said unders. 47 to be a person 
against whomasuit has been dismissed.” 
This opinion has not been attempted to be 


„Supported by the learned Counsel for the 


respondent andit is, inmyopinion, an entire 
misreading of the result of the Full Bench 
casein Vaddadi Sannamma v. Koduganti 
Radhabhayi (3). It does, however, furnish 
one possibly useful item, and that is, that 
in spite of the 2nd defendant's name being 
struck off, his name was retained in the cause 
title inthe decree that was finally drawn- 
up so that if, as insisted by the learned 
Counsel for the respondent, oneis to insist 
on the importance of the form, this would 


(4) 38 Ind. Cas. 297; 40 MK 964; 21 M, L. T, 121; 5 L 
W. 369; 32 M. L. J. 532. 
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seem to show that the 2nd defendant's 
“name had in fact not been struck gf. The 
learned Subordinate Judge deals with the 
point in an even more perfunctory manner. 
He says: “The failure to strike off his name 
is not a ground for holding that he is still 
a party to the suit”, referring to the alleged 
mistake of continuing the lst defendant's 
name in the cause title of the decree. In my 
opinion, following the Full Bench ruling in 
Vaddadi Sannamma v. Coduganti Radha- 
bhai (3) there can be other conclusion than 
that what the learned District Munsif reglly 
led in the original suit was to dismiss it as 
against the 2nd defendant. By an un- 
happily or mistaken use of language he used 
the expression “ strike off” in the judg- 
ment which is I think appropriate only to 
the case of misjoinder of parties, or causes of 
action.: I, therefore, am of opinion that the 
suit is incompetent throughout. The second 
appeal must be allowed and the suit dis- 
missed with costs throughout. The memo- 
aie of objections is dismissed without 
costs. - 

Viswanatha Sastri, J.—I fullyagree 
with what has fallen.from my learned bro- 
ther and have nothing to add. 

YN VY 4 

Appeal allowed. 


LAHORE HIGH COURT. 
Szeconp Cıvıl APPEAL No. 2300 or 1925. 
March 8, 1926. 

Present :—Mr. Justice Zafar Ali. 
THAKAR SINGH—PLAINTIFF— 

APPELLANT .” 


versus 
GHANAYA SINGH—DeErenpant— 
4 RESPONDENT. ` 

Evidence—Document not public admitted as such 
—-Effect. 

If a document is admitted in evidence on the 
understanding thatitis a public document, it loses 
all evidential value when it is discovered that it is not 
a public document. 

Second appeal from a decree of the Senior 
Subordinate Judge, Hoshiarpur, dated 
the 18th July 1925, reversing that of the 
Subordinate Judge, Third Olass, Hoshiar- 
“pur, dated the 7th February 1925. 

Lala Balwant Rai, ‘for Lala Badri Das, 
R. B., for the Appellant. 
Mr, Muhammad Amin, for the Respond- 


gut, 


a 


`‘ 
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_ JUDGMENT.—The lower Appellate 
Court held that the resadbandi or chow- 
kidara papers relied on by the plaintiff 


were not admissible in evidence and, it is’ 


argued in this second appeal that the 
papers were public documents and were 
admissible in evidence as such under s. 35 
of the Indian Evidence Act. But there is 
nothing on the record to show that these 
documents were prepared by a public serv- 
ant in the discharge of his official duty or 
by any other person in performance of a 
duty specially enjoined by the law of the 
country. Next itis argued that thet docu- 
mentshaving once been admitted in evi- 
dence the lower Appellate Court was not 
competent to exclude them from evidence, 
This point was not taken in the grounds of 
appeal and possesses no force. If a docu- 
ment is once admitted in evidence on the 
understanding that it is a public document, 
it loses all evidential value when it is 
discovered that itis not a public document, 

No other point is raised. The appeal fails 
and I dismiss it with costs. 

R. L. Appeal dismissed. 


aan 


LAHORE HIGH COURT. 
First CIVIL APPRAL No. 1939 or 1921. 
January 14, 1926, 
Present :—Mr, Justice Campbell and 
Mr. Justice Zafar Ali. 
ARSHAD ALI-—PLAINTIFF— A PPELLANT ' 


Versus 
BICHHA LAL AND OTHERS—DEFENDANTS— 
RESPONDENTS, 

Pre-empiion suit—Pre-emption price exceeding 

Court's jurisdiction—Decree. ; 
Where in a suit for pre-emption regarding revenue 
paying land the value for jurisdiction, i. e., 30 times 
ethe proportionate land revenue does not exceed the 
pecuniary jurisdiction of the Céurt, but the amount 
payable by the pre-emptor exceeds its jurisdiction it 
can hear the suit but cannot pass a decree, However, 


if such a suit is transferred to another Court which . 


has jurisdiction to pass the decree, the latter will 
pass the decree and not dismiss the suit on the ground 
an the first Court had no j urisdiction to, entertain the 
BUIL. ii 

Arshad Ali v. Zorawar Singh, 92 Ind. Cas. 986; 8 
L. L. J. 60, followed. 

First appeal from a decree of the Senior 
Se udge, Rohtak, dated the 31st January 
1921, 

Bakhshi Tek Chand, for the Appellant. 

Messrs. Shamair Chand, Sagar Chand and 
Lala Harish Chandra, for the Respondents, 


JUDGMENT .—This is ia pre-emption 


ow 
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suit by the son of Anwar Alifor pre-emption 
of I bigha 11 biswas sold by Anwar Ali to 
Bichha Laland Sher Singh on‘the 9th of 

eNovember,1917. The*suit was instituted 
on the 27th of August, 1918. 

Except that here there isno question of 
improvements or of the full sale price in the 
deed not having been paid, the circumsta- 
neces are precisely similar to those of Civil 


Appeal’ No. 1014 of 1922, [Arshad Ali - 


v. Zorawar Singh (1)] decided to-day. 
Here too the plaintiff claimed to pre-empt 
for a small amount and fixed the value of 
the suit for Court-fee and jurisdiction on 
the proportionate land revenue of the plot 
sold. Thelower Court held that the sale- 
price entered in the deed, namely, Rs. 1,758 
had been paid but dismissed the suit 
because it had been instituted in the 
Munsif’s Court which had no jurisdiction 
to hear it. As in the other appeal, we hold 
that at anyrate the value for jurisdiction 
was 30 times the proportionate land revenue 
and that the question of Court-fee need not 
be decided since the lower Court, acting 
unders. 149 ofthe C. P. C., permitted the 
plaintiff to make up the fee to the amount 
held by it to becorrect. As regards jurisdic- 
tion, the lower Court was -wrong in over- 
looking the Explanation tor. 1 (b), pages 
93 and 94, Rules and Orders.of the Chief 
Court, Vol. II And the Munsif, in whose 
Court the suit was instituted, had jurisdic- 
tion to hear it, although, as pointed out in 
Muhammad Afzal Khan v. Nand Lal (2), 
he had not jurisdiction to passa decree. It 
‘may be observed that Muhammad Afzal 
Khan v. Nand Lal (2) has not been alto- 
gether understood by the lower Court, for 
it does not lay down that when the money 
to be paid in a pre-emption suit exceeds 
the Court's jurisdiction, the Court has no 
jurisdiction to entertain the suit, but, mere- 
ly that the decree must be passed by æ 
superior Court,’as has been done in the pre- 
sent case. There was no reason why the 
plaintiff, whose right of pre-emption was 
otherwise admitted, should not have been 
given a decree by the Court ofthe Junior 
Subordinate Judgefo whom the suit was 
transferred by order-of the Distriet Judge. 

We accept the appeal with costs and 
grant the plaintiff a decree for possession by 
pre-emption on payment of Rs, 1,758 on or 


(1) 92 Ind. Cas. 986; 8 L. L. 3.60, 
2 16 P, R. 1908; '73 P. W. R. 1907; 146 P. L. R, 
1908," l l 
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before a date three months from the date of 
the decree. 

The decree is to be drawn up in accord- 
ance’ with O. XX, r. 14 (1). We direct 
furfher that in the Courts below parties 
shall bear their own costs since the plaintiff 
failed there conspicuously in respect of the 
pre-emptive price, - : 


s. 8. Appeal accepted. 


MADRAS HIGH COURT. 

APPEAL AGAINST ORDER No. 234 or 1928. 

AND j 
APPEAL AGAINST APPELLATE ORDER No. 2 

: oF 1924, : 

| November 6, 1925. 
-< Present :—Mr. Justice Wallace and 

Mr. Justice Madhavan Nair. 

In A. A. O. No. 234 oF 1923, 
ARUNACHELLAM CHETTIAR By AGENT 
SIVARAMANCHETTIAR—ApPELLANT 

: VETSUS 
NAYANNA NAICKER AND OTHERS—- 
RESPONDENTS. : 

Provincial Insolvency Act (V of 1920), ss. 20, 52-~- 
Interim Receiver—Delivery of property. 

An application-under s. 52 of the Provincial Insol- 
vency Act to the Court executing a decree against 
the judgment-debtor to deliver property to the Re- 
ceiver canonly be a valid application if the Receiver 
has been clothed by the Insolvency Court with powers 
to take possession of the insolvent's property. 

Where the interim Receiver appointed under s. 20 
of. the Provincial Insolvency Act is not clothed with 
any such powers, the Court has no jurisdiction to 
hand over the property to the Receiver. - 

Quære.— Whether the term “Receiver” used in s. 52 
of the Provincial Insolvency-Act is restricted to a 
Receiver appointed after the adjudication, or will 
apply to an interim Receiver appointed under s. 20 
of the Act and whether the application under that 
section is restricted to one by the Receiver or may 
be made by the insolvent oy any one else. 


Ix A. A. O. No. 234 oF 1923. 

Appeal against an order of the District 
Court, Coimbatore, dated the 31st Janu- 
ary 1923, in J, A. No. 560 of 1922. 

In A. A. A. O. No. 2 or 1924: 

Appeal against the appellate order of the 
Court of the 2nd Additional Subordinate 
Judge, Coimbatore, dated the 6th September 
1923, in Civil Appeal No. 31 of 1923, preferred 
against an order of the Court of the District 
Munsif, Tiruppur, dated the 7th February 
1923, in E. P. R, No, 1524 of 1922, in O, 8, 
No. 767 of 1921, 


(04 L O. 1926] 
Mr. T.M. Krishnaswamy Iyer, for the Ap- 
pellant. 


spondents. | 
J UDGMENT. . 
In A. A. O. No, 234 or 1923. 

The application to the District Munsif 
in the case was by the insolvent and was 
presumably under s. 52 of the Provincial 
Insolvency Act V of 1920. The District 
Munsif dismissed it on the short ground 
that it was not an application by the Official 
Receiver. The insolvent went up to the 
District Judge, who purporting to exércise 
the power of an Insolvency Court and pre- 
sumably with a view of ensuring that the 
Executing Court acted properly under s. 52, 
set aside the execution sale, Neither before 
the District Munsif nor before the District 


Judge was there any prayer by the appli- 


cant to hand over the property to the Re- 
ceiver. Itis difficult to see how the case 
could come under s, 52 at all. 

Further whether the term “Receiver” used 
in s, 52, is restricted to a Receiver, appoint- 
ed after the adjudication, or will apply to 
an interim Receiver appointed under s. 20, 
and whether the application under that 
section is restricted to one by the Receiver 
or may be made by the insolvent or any one 
else, both of which points raise questions 
of difficulty which it is not necessary to 
answer in this case, it is perfectly clear to 
us that an application under s. 52 to the 
Executing Court to deliver property to the 
Receiver can only be a valid application if 
the Receiver has been clothed by the In- 
solvency Court with powers to take posses- 
sion of the insolvent’s property. To hold 
otherwise would open the way, e.g, for 
such a delivery of the insolvent’s property 
to an interim Receiver in the teeth.of a 
refusal by the Court to -confer on him 
powers to take delivery. In -the present 
case the interim Receiver, was not clothed 
with powers to take possession of the insolv- 
ents property. In this view the District 
Munsif's order was correct; the District 
Judge had no jurisdiction to interfere (1), 
because there was no request before him 
that the property was to be delivered to the 
’ Receiver and (2), because the Receiver was 
not authorised to take delivery. The order 
must be set aside and the District Munsit’s 
order restored with costs. 

Ix A. A. A. ©. No. 2 of 1924, 

It follows that the sale should have been 

confirmed by the District Munsif, as no 
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valid application to stop it had been put 


- in before him within 30 days ofthe sale, 
Mr. V. Balasundaram Iyer, for the Re- ` 


We allow the appeal. The appellant will 
get his costs in thé two lower Courts and 
not in this Court. 

V. N. V. 

Appeal allowed. 


LAHORE HIGH COURT. 
Szconp CivIL APPEAL No. 532 or 1925. 
December 10, 1925: 

Present :—Mr. J ustice Addison. 
KARM CHAND AND OTHERS—PLAINTIFFS—- 
APPELLANTS 
versus 
KARM SINGH AND ANOTAER—VENDEES AND 
GOPAL CHAND AND anoTaER—VENDORS— 


DEFENDANTS— RESPONDENTS. 
Appeal, second—Pre-emption suit—Location of pro- 
perty—Question of fact or law. 
The question whether a certain immoveable pro- 
perty is situated in a town or village is a question of 


fact. 
Muhammad v. Jumma, 54 Ind. Cas. 646; 28 P. R. 


1919; 16 P. L. R. 1920 and Dewan Chand v. Nizam 
Din, 75 Ind. Cas. 610; A. I. R. 1923 Lah. 443, followed. 

Mansa Ram v. Joti, 62 Ind. Cas. 808, dissented from. 

Second appeal from a decree of the 
District Judge, Jhelum, dated the 4th 
December 1924, reversing that of the Sub- 
ordinate J ndge, Fourth Class, Jhelum, dated 
the 15th July 1924. ° 

“Lala Amar Nath Chona, fox the Appel- 
lants. 

Mr. M. L. Puri, for the Respondent. 

JUDGMENT.—A preliminary objec- 
tion has been taken that the finding of the 
learned District Judge that Sanghoi is not 
a town but a village, is a question of fact 
which cannot be raised in second appeal. 
It was laid down in Mahmud v. Jumma (1), 
that it was most doubtful if the question 
whether a place was a town or a village 
could be raised on second appeal. This 
was followed in Dewan. Chand v. Nizam 
Din (2). There the question was whether 
the land was urban immoveable property or 
village immoveable property so that it had 
to be decided whethes.the place was a town 
or a viflage. 
ed that case followed the Division Bench 
ruling Mahmud v. Jumma (1). In Mansa 


. Ram v. Joti (3) it was held that the ques- 


tion whether the place was a town or a 
(1) 54 Ind. Cas. 646; 28 P. R. 1919; 16 P. L. R. 1920, 


(2) 75 Ind. Cas. 610: A. I. R. 1923 Lah. 443,+ 
(8) 62 Ind, Cas, 808. 


The learned Judge who decid- . 


- 
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village was a question of law. The atten- 
tion of the Judge, who decided that case, 
however, was not directed to the remarks in 
Mahmud v. Jumma (1). “Fb seems to me that 


the question is clearly one of fact and that. 


the authorities are on the whole in favour 
of this view. I hold, therefore, that this 
question cannot be raised in second appeal. 

No other point was argued and it was 
admitted that this was the only possible 
point that could be taken in the appeal. I 
accordingly dismiss it with costs, 

B. 8. Appeal dismissed. 


en 


LAHORE HIGH COURT. 
Crvrz MISCELLANEOUS PRTITION No. 594 
oF 1923. 

January 20, 1926. 
Present :—Mr. Justice LeRossignol and 
, Mr, Justice Martineau. ` 
Fira GOKAL CHAND-JAGAN NATH 
or SIALKOT tHroves JAGAN NATH 
— PETITIONERS 
i Versus 
Tar COMMISSIONER or INCOME- 
TAX, PUNJAB, LAHORE— RESPONDENT, 


Income Tax Act (XI of 1922), ss. 18, 66 (3)—Income. 


Tax Officer's decision on method of accounting— 
Pinality—Mandamus, competency to issue, when should 


be challenged. i 
“ Income Tax*Officer is the sole arbiter on the ques- 


. tion of the possibility of deducing the income, profits 


and gains from the method of accounting employed 
and an assessee is not entitled to challenge his opinion. 

The proper stage for questioning the competency to 
jssue a mandamus under s. 66 (3), Income Tax Act, is 
the date of hearing the application and the question 
cannot be agitated after an order has been passed on 
the application, ji 
~ Trikamjee Jiwan Das v. Commissioner of Income 
Tax, 86 Ind. Cas. 170; 4 Pat. 224; (1925) Pat. 17; A. I 
.R. 1925 Pat. 352, followed. 

Petition, under, s. 66 (3) of Act XI of 1922, 
praying that the ‘Income Tax Commissioner 
may be required to draw up a statement 
of the petitioners’ case and to refer it to 
the High Court for decision. 

Lala Mool Chund; R= S., for the Peti- 
tioners. 2 57 ime = A N 

Mr. C: H.- Carden ` Noad,” Government 
Advocate, for the Respondents; `- 

ORDER.—In ‘accordance with a direc- 
tion given by this Court under s. 66 (8) of 
the Income Tax Act (XTrof 1922) the Com- 
missioner of Income -Tax-has referred two 
questions of law-for*decision. He has at 
fhe same time doubted the competency of 
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this Court fo issue the mandamus under 
s. 66 (3),on the ground that the Act appli- 
cable tothe case is the Act of 1913 and not 
that of 1922, but this is a point which 
should have been taken at the hearing of 
the application made under the said section 
and in agreement with the view taken in 
Trikamjee Jiwan Das v. Commissioner of 
Income Tax (1) we hold that the order 
passed on the application cannot now be 
questioned. 

The first point referred to us is whether 
in-view of the undertaking given by the 
Income Tax Officer in the course of the 
assessment for the year 1920-21 the peti- 
tioners are entitled to receive credit in the 
assessment of 1921-22 for any loss which 


they are proved to have sustained in the 


sugar business in 1919-20. The learned © 


Commissioner urges that the Income Tax 


-Officer did not in fact give an undertaking 


that any loss sustained by the petitioners 
in their business'in 1919-20 would be taken 


-into account in the assessment for 1921-22, 


but only recommended that this should be 
done. However, this may be, we find that 
the Assistant Commissioner in his order of 
the 8th Novembar 1922 in the appeal against 
the assessment found that the alleged loss 
had not been proved, inasmuch as it was 
impossible to check the profit and loss 
statements because weights were not stated 
therein. On that finding no credit can be 
given to the petitioners for any losses for 
the year 1919-20. 

The second point referred is whether an 
assessee is entitled to challenge the correct- 
ness of the opinion of the Income Tax 


Officer that the method of accounting em- | 


ployed is such that the income, profits and 
gains cannot properly be deduced therefrom. 
We think it was clearly intended by the 
proviso tos. 13 of the Act that the Income 
Tax Officer should be the sole arbiter on 
the question of the posgibility of deducing 
the income, profits and gains from the 
method of accounting employed. 

We accordingly answer both the points 
in the negative and direct that. the peti- 
tioners shall pay the costs of the reference. 

R. L. Answered negatively. 

(1) 86 Ind, Cas. 170; 4 Pat, 224; (1925) Pat. 17; A. 1. 
R. 1925 Pat. 352, b 


a 
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LAHORE HIGH COURT. 
CRIMINAL Rererence No. 1127 or 1925. 
December 9, 1925. + 
Present:—Sir Shadi Lal, Kr., Chief Justice. 
EMPEROR—PETITIONEB 
VETSUS 
PIARA SINGH-—RESPONDENT. 

Punjab Excise Act (I of 1914), s. 61 (1), offence under 
—Criminal Procedure Code (Act V of 1898), s. 562, 
application of. 

In an offence under the Excise Act it is necessary 
to impose a sentence which would have a deterrent 
effect and a mere sentence of fine will not do. 


Emperor v. Sujan Singh, 35 Ind. Cas. 186; 19 P. R. 
1916 Cr; 41 P. W. R. 1916 Cr; 144 P. L. R. 1948; 17 
Cr L. J. 310, followed. 

Ordinarily a persen convicted under s. 61 (1), Punjab 
Excise Act, is not entitled to the benefit of s. 5062, Cr. P. 
O., though the section is not only applicable to offences 
, under the Penal Code but also to offences punish- 

able under a special or a local Act. 


Case ‘reported by the Sessions Julge, 
Sialkot, with his No. 222 J. of the 23rd 
June 1925. 

Mr. Govind Ram, for the Government 
Advocate, for the Petitioner, 

Mr. Mohsin Shah, for the Respondent. 

JUDGMENT.—There is ample evi- 
dence on the record to prove the fact that 
on the night between the :4th and 15th of 
February, 1925, the accused Piara Singh 
was found distilling illicit liquor in his 
field; and it is common ground that a dis- 
tilling apparatus, a large quantity of lahan 
and two bottles containing illicit liquor 
were recovered from the field The Courts 
below have concurred in holding that Piara 
- Singh is guilty of an offence described in 
el. (a) of s. 61, sub-s. (1) of the Punjab 
Excise Act I of 1914; and I have no hesita- 
tion in endorsing their conclusion. 

The Trial Magistrate has sentenced the 
convict to a fine of Rs. 200, but the learned 
Sessions Judge considers the sentence to 
be inadequate, and has submitted the record 
to this Court under s. 438, Or. P. O., with 4 
recommendation that the sentence be en- 
hanced. In awarding punishment for an 
offence under the Excise Act the Courts 
must always bear in mind that illicit dis- 
tillation implies a good deal of preparation 
and results not only in the loss of excise 
revenue, but also in drunkenness. Judicial 
experience also shows that the offence often 
escapes detection, and, as laid down in 
Emperor v. Sujan Singh (1), it is neces- 


(1) 35 Ind. Qas., 486; 19 P. R. 1916 Or; 41 P. W.R, 
1016 Or.; 144 P. L, R. 1916; 17 Or, L, J. 310 
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sary to impose æ sentence which would 
have a deterrent effect. That this was the 
intention of the Legislature is clear from 
the fact that the maximum term of imprison- 
ment for manufacturing illicit liquor was 
raised in 1914 from four months to one year} 
and has recently been further enhanced to 
two years, vide s. 2 of the Punjab Excise 
(Amendment) Act, II of 1925. 

In view of the large profits derived from 
illicit ‘distillation and the fact that the 
crime is not always detected, I do not think 
that the sentence of a mere fine can have 
any deterrent effect. Nor do I consider 
that the principle embodied in s. 562, Cr. 
P. C., which, as amended by Act XVIII of 
1923 applies not only to persons who 
are convicted of an offence punishable 
under the Indian Penal Code but also 
to those who are found guilty of an 


offence punishable under a special or- 


a local Act, can be reasonably invoked by 
a person convicted of an offence like the 
present which, as I have already observed, 
Dot only implies previous preparation but 
often escapes detection. It cannot be urgêd 
on behalf of such a convict that he had 
succumbed to a sudden temptation, and 
thatthe Court should, therefore, exercise 
its discretion under the section in bis favour 
and give him another chance. It is not 
desirable to lay down a hard and fast rule, 
and exceptional circumstances may out- 
weigh these considerations and warrant 
the application of the rule enacted by the 
said section. Such cases are, however, rare 
and ordinarily a person convicted’ under 
s. 61 (1) of the Excise Act is not entitled 
to the benefit of s. 562, Or. P. O. , 
Having regard to the principles enunciat- 
ed above I am of opinion that the sentence 
awarded by the Magistrate is manifestly 
inadequate. While dismissing the appli- 
cation for revision preferred by the convict 
I accept the recommendation made by the 
learned Sessions Judge so far as to impose 
upon the convict a sentence of rigorous 
imprisonment for 6 months in addition to 
the fine inflicted by the Magistrate. | 
Revision dismissed, 
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LAHORE HIGH COURT. 
Criminal Rurexence No. 1410 op 125. 
. January 29, 1:26. 
Present :—Mr. Justice Campbell. 
e EMPEROR Taxovan VIR SINGH— 
Cox PLalNaNT— PE1ITIONER 
-. versus 
SOHAN SINGH—Accuszv—REsronpvEnt, 
Criminal Procedure Code (Act V of 1898), s. 562—- 
Lambardar pocketting money received as water. rate— 
Senience. » 
Where the accused, a lambardar, is convicted for 
pocketting the water rate money received by him as 
an agent of the Government from the complainant a 


landowner, the case is not a fit one to be dealt with 
under s. 562, Cr. P. O. 


Case reported by the Sessions Judge, 
Amritsar, with his No. 713-M, dated the 31st 
August 1925. 


FACTS.—Sohan Singh accused is the 
lambardar of the village Lopoki and Vir 
Singh complainant isa landowner of that 
village. Rupees 46-6 © wasdue ona water rate 
from Vir Singh who paid the said amount 
to lambardar obtaining from him receipt 
Ex, PA. ‘The complainant is illiterate 
and was satisfied with the receipt as it 
was given tohim. The lambardar, how- 
ever, pocketted that money and did not 
credit ib into the Government Treasury. 
On the other hand sometime later he 
applied for a warrant to realize the amount 
from Vir Singh through Tahsil. 
rant being issued Vir Singh had to pay 
the abiana second time. He then lodged 
a complaint. against the accused under 
- g 420, Indian Penal Code The accused de- 
nied the receipt PA as well as the receipt 
of the money alleged to have been paid 
by the complainant on the said receipt 
(Hix. PA). The complainant, however, 
proved by the evidence of several witnesses 
that he had really paid the amount to the 
accused on the first occasion and that the 
accused cleverly did not sign the receipt, 
Er. PA, given by, him. Other receipts 
admittedly given by the accused to` other 
persons were produced and the opinion of 
the Government Examiner of Questioned 
Documents Mr, Brewster was obtained. 
The expert also supported the prosecution. 
The Magistrate findin that the accused 
had really received the abiana on the first 
o¢casion and given the receipt Ex. PA, 
convicted the accused under s. 420, Indian 
Penal Code, but sentenced him under s. 562, 
Cr. P. ©, tofurnish two securities for 
Rs. 3,000 for two years. | 


EMPEROR V. 'BOHAN SINGH. ° 
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The complfinant has fileda petition of 
revision, and urges that the offence really 
falls under s. 409, Indian Penal Code, and 
that the ¢omplainant has suffered a lot and 
paid Rs. 200 as fee to the hand-writing 
expert, that the sentence awarded is too 
mild, ‘and that the accused should be given 
substantial punishment, and out of the fine, 
complainant should be awarded reasonable 
compensation. ; 

GROUNDS.—The accused bas filed no 
appeal against his conviction.and having 
gone through the file, 1 find the facts as 
stated above to be fully proved by the evi- 
dencg on the record. The conviction of 
the accused is amply justified. I also think 
the proper section applicable is 409, Indian 
Penal Code, and not 420, Indian Penal 
Code. The accused is an agent of the 
Government and was given abiana in that 
capacity and he misappropriated the 
amount. In any case, the sentence under 
s. 562 is certainly ridiculous in a case like 
this. The accused is said to be an old 
man of 62 years with a good previous 
record and that may bea good ground for 
not sending him to Jail, but that is no 
reason why he should not be fined sub- 
stantially for having committed such a 
serious offence and so boldly, especially as 
the Magistrate himself remarks that his 
attitude in this case from the beginning 
to the end had been. very unsatisfactory. 
It is recommended, therefore, that the con- 
viction may be altered to one under s. 409, 
Indian Penal Code, and the sentence en- 
hanced to a fine of Rs. 300 or in default 
the accused to undergo simple imprison- 
ment for 6 months. It may be further 
ordered that out of the fine, if realized 
Rs. 200 may be paid to the complainant’ 
as a compensation unders. 545, Cr. P. 0. `. 

Lala Amar Nath Chona, for the Govern- 
ment Advocate, for the Petitioner. 

e Mr. Ghulam Rasul, for the Respondent. . 

ORDER.—The facts are given in the 
report by the learned Sessions Judge. The 
case was obviously one not suited for the 
application of s. 562, Cr. P. O. The Crown 
is represented and the learned Counsel 
appearing does not pressfor any greater 
sentence than that recommended by the 
learned Sessions Judge. A sentence of 
imprisonment, however, is obligatory under 
the law for an offence either under s. 409 
or unders 420, Indian Penal Code. 

Since the accused was not charged under 
s, 409, Indian Penal Code, J maintain the. 
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conviction under s. 420, Indian Pénal Code, 
and - sentence the accused to papa fine of 
Rs, 30u and undergo one day's simple im- 
prisonment. In default of payment/of the 
fine the accused shall undergo 6 months, 
rigorous imprisonment. Rupees 200 of the 
fine to be paid to the complainant as compén- 
sation as recommended by the learned Ses- 
sions Judge. 


R., L. Conviction altered. 


LAHORE HIGH COURT. 
CriminaL Revision No. 849 or 1925. 
November 20, 1925. 
Present:—Sir Shadi Lal, Kr., Chief Justice. 
TARA SINGH— PETITIONER 
versus ` 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 216B—Ealse in- 
formation to Police, whether harbouring. i 

A person giving false information to the Police 
with respect to a proclaimed offender or warning the 
latter of the approach of the Police so that he might 
make good his escape is guilty of the offence of 
harbouring. ` ` 

Emperor v. Husain Bakhsh, 25 A. 261; A. W. N. 
(1903) 29, not followed, 

Muchi Mian v. Emperor, 40 Ind. Cas. 731; 210, W., 
N. 1962; 26 O. L. J. 141; 13 Cr L.J. 731, Akbar Ali 
v. Emperór, 72 Ind. Cas. 949; 24 Or. L. J. 485, fol- 
lowed. 

Application for revision of an order of 
„the Sessions Judge, Lahore, dated the 16th 
February 1925, affirming that of the Magis- 
trate, First Class, Lahore, dated the 26th 
‘Jannary 1925. 

Mr. I. C. Chopra, for the Petitioner. 

Mr. Ram Lal, Assistant Legal Remem- 
brancer, for the Respondent. 

JUDGMENT,.—The petitioner Tara 
Singh has been convicted under s, 216, 
Indian Penal Code, of having harboured an 
absconder Dhara Singh, and has been sen- 
tenced to rigorous imprisonment for six 
months. 

The evidence on she record shows that 
Tara Singh was found sleeping at his 
threshing flooron the same charpoy with 
Dhara Singh, and that, when questioned by 
the Head Constable as to who bis companion 
was, he replied that he was his guest and 
nephew. ‘The question is whether these 
facts amount to “harbouring”? within the 
meaning of-s. 216-B. : 

“Now, it has been held by the Allahabad 
High Court in the case of Emperor v. Husain 

. Bakhsh (1). that the words “or assisting @ 

(1) 25 A. 261; A, W, N. (1903 29, 
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person in any way to- evade apprehension” 
as used in that section must be taken to 
indicate some method ejusdem generis 
with those that have been specitied in the 
section, and that givipg fale information 
to the Police does not amount to harbour- 
ing within the meaning of the section. 
This view has, however, been dissented 
from by the Calcutta High Court and 
other Courts, vide, inter alia, Muchi Mian 
v. Emperor (2) and Akbar Ali v. Emperor 
(8). 1 consider that when a person gives 
false information to the Police .with respect 
to a proclaimed offender, or warns him of 
the approach of the Police, in order that 
the said offender may make good his escape, 
Re is guilty of the offence of harbouring 
im. 

Tor the aforesaid reasons I hold that the 
petitioner has been rightly convicted. He 
has, however, been released on bail, and I 
accordingly accept the application for revi- 
sion so far as to reduce the period of im- 
prisonment to that already undergone. 

R. L. Revisian partly accepted, 


(2) 40 Ind. Cas. 731; 21 ©. W. N. 1062; 260. L. J, 


141; 18 Or. L. J. 731. 
(3) 72 Ind. Oas, 949; 24 Or. L. J. 485. 





LAHORE HIGH COURT, 
CRIMINAL MISCELLANEOUS Perririon No. 237 
oF 1925, 

January 29, 1926. + | 
Present: —Mr, Justice LeRossignol. 
SOHAN LAL—Accusep—PEtiTIONER 
f VETSUS 
GOPAL SINGH—Comp.ainant— 
RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 5236— 
Transfer of case—Convenience of parties, 
For purposes of transfer, it is the convenience of the 


accused rather than that of the complainant that has 
éo be considered, 


Petition, under s. 526, Cr. P.C., for transfer 5 


of the case from the Court of the Magistrate, 
First Class, Montgomery, to the Court of 
some competent jurisdiction at Pakpattan, 
District Montgomery. y 

Lala [shar Das, for the Petitioner. 

Lala Jagan Nath Bhandari, fot the Re- 
spondent. 

ORDER.—The petitioner is the accused 
in the case ang his convenience has to be 
considered rather than that of the com- 
plainant who, however, belongs to petitioner's 
Village. ` < z 


. the fracture of the ribs. 


138 

_ Montgomery is far away from the petit- 
tioner’s abode, whilst Pakpattan is near. 

transfer the case to the Court of Sub-Divi- 

sional Officer, Pakpattan. 


R. L. Case transferred. 
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ALLAHABAD HIGH COURT. 
COKIMINAL Revision No. 752 or 1925. 
February 18, 1926, 

Present :—Mr. Justice Walsh, and 
Mr. Justice Dalal. 

Musammat DULLI—APPLICANT 
versus 
MANGLI AND OTHERS—ÅCCUSED. 

Criminal Procedure Code (Act V of 1698), s. 489 (4)— 
Murder trial—Conviction under s. 828, Penal Code— 
Revision—High Court's power to record conviction and 
sentence under 3. 825. : 

Jf in a case tried under s. 302, Penal Code, on 
the facts disclosed and found an offence under 
s. 825, Penal Code, is committed but the Trial 
Oourt without considering the applicability of s. 325 
acquits the accused under s. 302 but convicts and 
sentences him under s. #23, Penal Code, the High 
Court is not precluded by anything in s. 439 (4), 
Cr. P. O., from recurdiug the conviction and sentence 
under s. 325, Penal -Code, inasmuch as there was 
no acquittal under s. 325. 
>, Oriminal revision from an order of the 
Second Additional Sessions Judge, Cawn- 
pore, dated the 26th October 19.5. 

Mr. H. Cecil Desanges, for the Applicant. 

The Assistant Guvernment Advocate, for 
the Crown. . f 

JUDGMENT. —0On an application made 
by a relation of a deceased person a learned 

«Judge of this Court issued notice to four 
persons to show cause why the sentence 
passed on them by the learned Sessions 
Judgeof Fatehpur should not be enhanced. 
The four men have been convicted of an 
offence under s. 323 of the Indian Penal 
Code and the maximum sentence has been 
passed. The question, theréfore, will arise 
ofan alteration in the conviction if the 
sentence has to be enhanced. 

The facts as found by the learned Judge 
are that one Maiku was attacked with lathis 
by these four men and extensive injuries 
were caused to him. He died immediately 
after and atthe post mortem examination 
it was. found that his ribs had been broken. 
According tothe medical witness death was 
due to rupture of the spleen resulting from 

The spleen. was 
not enlarged. The lear: ed Judge acquitted 
the. accused persons of an offence under 
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s. 302 of the Indian Penal Code but did not 
consider whether an offence under s. 325 of 
the Indian Penal Code was committed: or 
not. , > 

The learned Assistant Government Advo- 
cate pointed out fhat under s. 439 of the 
Cr. P ©. this Court was precluded from 
converting the finding of acguittal under 
s. 302 into one of conviction as there was 
no Government appeal. This has been 
laid down by a Bench of this Court in the 
case of Emperor-v. Sheo Darshan Singh (1) 
and in a judgment of the learned Chief. 
Justice in Nand Ram v. Khazan (2). In the 
present case, however, we do not propose, to 
alter the acquittal under s. 302 of the 
Indian Penal Code to one of conviction under 
that section. The injuries were caused not 
on the head or neck but on the lower por- 
tion of the body and it appears likely that 
the accused persons had not the intention 
of causing death. There is also no evidence 
that the injuries intended to be inflicted 
were sufficient in the ordinary course of 
nature to cause death. The medical witness 


. has not stated that fracture of the ribs in 


the ordinary course would lead to a rupture 
of the spleen. ; 

The question at issue is whether upon 
the facts disclosed and found by the lower 
Court a conviction under s. 825 should be 
recorded or not. There has been no acquittal 
of the accused persons of an offence of 
causing grievous hurt, so we are of opinion 
that we are not precluded from convicting 
the accused persons of that offence: by 
reason of cl. (4) of s. 439 of the Cr. P. O. It 
is certain that Maiku’s ribs were fractured 
during the beating given to him by the 
accused persons and it ought to make no 
difference whethar the ribs were fractured 
by lathi blows or by Maiku being knocked 
down on the ground. The extensive marks 
of injuries found on Maiku’s person at the 
time of the post mortem examination leave 
mo doubtthat the intention of the accused 
persons was to cause grievous hurt. There 
is no suggestion made on the part of the 
defence that the ribs were not fractured 
during this particular beating. The defence 
that Maiku was beaten two days earlier 
and died from the effects of the injuries 
received then has been negatived iy the 
medical evidence which is to the effect that 


(1) 65 Ind. Cas. 858; 44 A. 332; 20 A. L. J. 190; 28 ` 
Or. L.J 202; A. I, R. 1922 All 487, . 
a 61 Ind, Cas, 161; 19 A. Ls J, 589; 22 Or, L.J. 
t 
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the injuries were such asto result in death 
immediately after they were received. After 
such injuries the injured person cofld not 
have survived for two days. 

We do not agree with the observation’ of 
the learned Judge:—‘ It cannot be pre- 
sumed thatthe accused Nos. 2to 5 caused 
the fracture of the ribs.’ When there is 
no evidence or suggestion that the ribs 
were fractured otherwise than during this 

-particular beating, the presumption is that 
they were fractured by the act of the accus- 
ed persons even though they may not have 
been fractured as the direct result of lathi 
blows. 

In the result we alter the conviction to 
one under s. 325 of the Indian Penal Code 
and enhance the sentence in each case to 
rigorous imprisonment for five years. 

§. D. Conviction altered, 





LAHORE HIGH COURT. | 
CatminaL MisceLtangous Petirion No. 30 
oF 1926. 

March 12, 1926. 

Present:—Mr, Justice Fforde. 
NARAIN SINGH——ACOUsED—PETITIONER 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 526— 
Magistrate accepting hospitality of complainant's son— 
Transfer of case. 

A Magistrate's accepting hospitality of the com- 
plainant’s son is a circumstance which would naturally 
raise a reasonable apprehension in the mind of the 
accused: that he would not have a fair trial though 
tha Magistrate may have been quite ignorant of the 
fact that his host was the son of the complainant, 

Petition, under s. 526, Cr. P. C., for transfer 
of the case from the Court of the Tahsildar, 
Ohakwal, District Jhelum, to any other 

‘competent Magistrate's Court at Jhelum 
or in the District. 

Dr. Nand Lal, for the Petitioner. 

ORDER.—The Tahsildar admits that 
he accepted the hospitality of Kartar Singh 
the complainant’s son. Although I would 
accept the Tahsildar’s statement that it was 
not done with any ulterior motive and that 
he merely did so in ignorance of the fact 
that his host was the son of the complainant 
Mula Singh, at the same time this would 
naturally raise a reasonable apprehension 
in the mind of the accused that they would 
not have a fair trial in the Tahsildar’s Court, 
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I accordingly direct that the case amy be 
transferred to such other competent Court 
as the District Magistrate deems fit. 

R. L. ae: Case transferred, ° 


LAHORE HIGH COURT. 
Crimivau Revision Perition No, 172 
oF 1926. 
March 20, 1926. 
Present :—Mr. Justice Campbell, 
MAMI—Accosep—Petirionre 
, versus 
EMPEROR— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), 9. 487—a 
District Magistrate—Further enquiry, when to be 
ordered. 

District Magistrate's powers to direct further enquiry 
should be exercised in exceptional cases and for good 
reasons. ‘ Further enquiry after discharge is improper 
unless the order of discharge is manifestly perverse or 
foolish or is based upon a record of evidence obviously 
incomplete. |p. 134, col. 1.] 

A Magistrate's disbelisving witnesses for reasons 
not cogent is no ground for ordering re-trial. [ibid] 

Emperor v. Kiru, 11 Ind. Cas. 132; 10 P. R. 1911 
Or.; 24 P. W. R. 1911 Cr; 12 Cr. L. J. 364; 205 P. L, 
R. 1911, relied on. 

Petition, for revision of an order of the 
Additional District Magistrate, Multan, 
dated the 15th December 1925, reversing 
that of the Magistrate First Class, Multan, 
dated the 24th June 1925, __ 

Dr, Shuja ud-Din, for the Petitioner, 

JUDGMENT.—The principles upon 
which the District Magistrate's powers to 
direct further enquiry under s, 437, Code of 
Criminal Procedure, are to be exercised are 
laid down in Emperor v. Kiru (1). Such 
further enquiry should only be ordered in 
exceptionalcasesand for good reasons shown. 
Originally when a man is discharged under 
circumstances which make the order of the 
discharge equivalent to one of the acquittal 
no further proceedings should be taken 
against him under s. 437, and speaking 
generally further inquiry after discharge is 
improper unless the ordex.of discharge was 
manifestly perverse or foolish or was based 
upon a record of evidence which was 
obviously incomplete. 

In the presertt case the Magistrate's order 
ofdischarge is one which deals with the 
prosecution evidence very exhaustively and 

(1) 11 Ind. Cas. 132; 10 P. R. 1911 Cr.; 24 P, W. R, 
1911 Or; 12 Or. L. J. 364; 205 P, L, R, 1911 
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is certainly equivalent to one of acquittal. 
The case is not an exceptional one. It 
is one of very common occurrence, a 
cattle theft case where the actual theft 
ewas not witnessed. Such casesin the ex- 


perience of every Magistrate are exceed- ` 


ingly difficult to unravel and the evi- 
dence is often unsatisfactory. The 
learned Additional District Magistrate has 
not regarded the order of discharge as mani- 
festly perverse or foolish and it was not 
based upon a record of evidence which was 
obviously incomplete. All that the Addi- 
tional District Magistrate was prepared 
to hold was that the reasons given by the 
Trial Magistrate for disbelieving Ahmad 
and Sajjawal were not cogent. 

This opinion on the authority just quoted 
was not sufficient ground for ordering a 
re-trial. J-accept the petition and set aside 
the order of the Additional District Magis- 
trate The petitioner will be discharged 
from his bail-bond. 


R. L. Petition accepted. 


LAHORE HIGH COURT. 
OKIMINAL APPEAL No. 962 or 1925. 
Mareh 10, 1926. 
Present:—Mr. Justice Broadway and 
Mr. Justice Fforde. 
KANSHI AND orHurs—Acctsep— 


7 APPELLAN®S 


Versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 800, Exception— 
Burden of proof—Offence commitied without pre- 
meditation and in heat but with hutchet—Benefit of 
Exception—Criminal Procedure Cade (Act V of 1598), 
s. 4389—Revision—Acqutital, conversion of, into con- 
viction. ` 7 

The onus is on the accused to show that his case 
falls into one of the Exceptions to s. 300, Penal Code. 
[p. 135, col. 2.] ? 

Although culpable homicide may have been com- 
mitted without premeditation and in a sudden 
fight and also inthe’ heat of passiin upon a sudden 
quarrel, if it appears that the accused had ubed a 
hatchet on another unarmed man and had shuck a 
blow on the latter's head with a hatchet splitting 
the skull whfe under ug %easonable apprehension of 
injury to himself, he cannot claim the ‘enetit of 
Exception 4 to s. 300, Penal Code. [ibid.] 

Where an accused has been convicted of ‘one 
offence and acquitted of another, the High Court is 
competent on the revision side to convert the acquittal 
into convietion [p 1:6, col. 1.] 

Emperor v. Shivakutraya Durdundaya, 86 Ind. Cas. 
4764 48 B. 51028 Bom. L. R. 433; A IL R. 1924 Bom. 

AGG) BG Os, La dy O80, dissented fromi 
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Kambam Bali Reddy v. Emperor, 22 Ind. Oas. 756; 
87 M. 119; 15 Or. L. J. 179 and Bhola v. Emperor, 12 
P. R. 1904 Cr.; 1 Or. L. J. 942; 110 P. L. R. laud, fol- 
lowed. ^% . 


Appeal from an order of the Sessions 
Judge, Karnal at Rohtak, dated the 27th 
August 1925 

Dr. Sir Mian Muhammad Shafi, Krt., 
and Mr, Muhammad Rufi, for the Appellants, 

Mr. J. M. Mackay, ior the Government 
Advocate, for the Respondent, 


JUDGMENT, 

Broadway, J.—Kanshi son of Phule, 
Ram Gopal son of Data Ram and Mai Dhan 
son. of Lajje, Banias of Mauza Pinahana in 
the Sonepat Tehsil of the Rohtak District, 
have been convicted of having caused the 
death of one Ram Gopal son of Ghasi Ram, 
grievous hurt to one Santu and simple hurt 
to one Asa Ram, and have been awarded 
various terms of imprisonment and Mai 
Dhan and Ram Gopal have also heen direct- 
ed‘ to pay fines. “Against their convictions 
and sentences they have preferred this 
appeal to this Court. The relatives of the 
deceased Ram Gopal son of Ghasi Ram 
have also moved this. Court under s. 439, 
Cr.-P. C., praying that the convictions of the 
three persons named should be under’s 302, 
Indian Penal Code, and appropriate sent- 
ences awarded. 

The facts are simple. Itappears that on 
the 24th April 1925 at abuut 9 a. m. a boy 
named Ram Govind, aged 12 years, had a 
quarrel with a lad named Moti of about 15 
or 16 years of age outside a shivala. Ram 
Govind abused Moti who stiuck Ram 
Gobind and twisted his finger. This was 
witnessed by “antu (P. W. No, 12), a young 
man aged about 22, who was related to Rom 
Govind. Santu slapped Moti. This incivent 
was witnessed by the three appellants who 
were at Ram Gopal appellant’s shop a few 
paces fiom the shivaia. These three }ro- 
ceeded to assault Santu in revenge for bis 
having slapped Moti’ Ram Gopal’ was 
armed with a gandas; Kanshi with a hatchet 
and Mai Dhan with a khunta or pole torm- 
ing part of a bullock-cart—all three formid- 
able weapons. According to the evidence, 
Mai Dhan was the first to hit Santu inflict- 
ing an injury on his head; Kanshi stuck 
him a violent blow on his chest with a” 
hatchet cuttirg. his sternum aud actually 
damaging the lung. Yantu fell aud was 
struck by Ram Gopal. on the calf of his leg 
with the gandas inflicting an injury 8” long 
2)” wide rad deep te the bene, In the 


“. 
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meantime Asa Ram, father of Ram Gobind, 
appeared on the scene and was assaulted in 
his turn by Kanshi with a hatchet-and Mai 
Dhan with a khunta. Asa Ram was not 
armed. Immediately behind him came 
Ram Gopal son of Ghasi Ram who re¢eived 
a violent blow on the head delivered by 
.Kanshi with a hatchet. Ram Gopal was 
felled to the ground and died. Immediate- 
ly behind him came Ratan ‘at whom Ram 
Gopal appellant aimed a blow with a 
gandas. Ratan managed to catch hold of 
the gandas and kept hold of it in spite of 
being hit by Kanshi with a hatchet. 
Babaria (P. W. No. 8), a Jat, arrived on 
the ‘scene and took hold of his gandas. 
Other people then arrived and the incident 
came to an end, the parties being separat- 
ed. ‘The matter was reported at 5-30 P. M. 
on the same day, the Police Station being 
13 miles distant. 

It has been urged that there was delay in 
making the report, but having regard to 
the circumstances I do not think that there 
is anything sinister in the time that elapsed. 
It has to be’ borne in mind that an 
attempt to make a report on the part of 
the other side was made even at a later 
time on the same day. 

It has been urged that there was no pre- 
vious enmity between the parties who are 
Banias by caste and that the whole affair 
was sudden and unpremeditated. Although 
one of the appellants has attempted to show 
in his statement that there was some pre- 
vious i]]-feeling, I think it may be accepted 
that the relations between the parties were 
not such as to supply any adequate motive 
for violence of this nature. It may be ac- 
cepted that the occurrence took place 
suddenly and was due to the quarrel bet- 
ween Ram Govind and Moti. 

An attempt was made by the defence: to 
prove that there was a general fight bet- 
ween two factions but the -evidence led, 
which was read “to us by Sir Muhammad 
Shafi, has only to be referred te to show how 
utterly absurd this theory is. While at- 
tempting to establish the innocence of the 
appellants, non of the witnesses makes any 
attempt to account for the injuries inflict- 
ed upon Santu, Ram Gopal son of Ghasi 
Ram or Asa Ram, I would, therefore, hold 
_ in agreement with the learned Sessions 
. Judge that the story told by the prosecu- 
tion as detailed is substantially accurate. 

lt remains to consider what offence or 
offences the appellants have committed, 
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With regard to Kanshi, there can be no 
doubt that he is responsible for the grievous 
hurt caused to Santu, and the death of Ram 
Gopal son of Ghasi Ram. The learned 
Sessions Judge, ih” disagreement with the 
assessors, has found that the act of Kashi 
in connection with the death of Ram 
Gopal son of Ghasi Ram constituted an 
offence under the second part of s. 304, 
Indian ‘Penal Code, and for that offence 
Kanshi has been awarded ten years’ rigor- 
ous imprisonment, He has also been con- 
victed of having caused. grievous hurt to 
Santu and Asa Ram and for the first offence 
has been sentenced to seven years’ rigorous 
imprisonment and for the second to one 
year’s rigorous imprisonment, the sentences 
to run consecutively. I would note here 


. that the‘asséssors, who were four in number, 


were unanimously of opinion that’ all 
the appellants were guilty of murder and 
causing grievous hurt with an instrument 
used for cutting—section 326, Indian Penal 
Code. Now, as far as Kanshi’s act in connec- 
tion with the killing of Ram Gopal son of 
Ghasi Ram is concerned, the onus is on 
Kanshi to show that his act fell within one of 
the Exceptions to's. 300. It has been urged 


that inasmuch as the offence committed was . 


entirelv unpremeditated and was the result 
of a sudden quarrel, it fell within the 4th 
Exception tos, 300. That Exception runs 
as follows:— | 
“Qulpahle homicide is not murder if it is 
committed without premeditation, in a 
sudden fight in the heat of passion upon a 
sudden quarrel and without the offender's 
having taken undue advantage or acted in 
a cruel or unusual manner.” ; 
It may be granted that in the present case, 
culpable homicide was committed without” 
premiditation and in a sudden fight and 
also in the heat of passton upon a sudden 
quarrel, but it seems to me that when a 
man uses a hatchet on another unarmed 
man and strikes him a blow on the head 
with that hatchet splitting his skull while 
he was under no reasonable apprehension 
of injury to himself, cannot claim the pro- 
tection that this Exception affords. In my 
judgment the offenee.committed by Kanshi 
in kifling Ram Gopal falls within the pur- 
view of s. 302, Indian Penal Code, and I 
would, therefore, alter his conviction to one 
under that section and sentence him to 
transportation for life. I would also main- 
tain his conviction under s 326 in respect 
of the injuries caused to Santu- and Any 
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Ram, but do not think it necessary to pass 
any separate sentence for those offences. 
Ram Gopal appellant has been found 
guilty of having caused simple hurt to 
. Bantu witha sharp edged weapon an offence 
under s, 324. In my judgment his attack 
on Santu falls within the-purview of s. 326, 
Indian Penal Code. As stated above, all 
the three appellants came together from 
Ram Gopal appellant's house or shop with 
a view to‘Aassaulting Santu in revenge for 
his having slapped Moti, Of these three 
persons two of whom one was Ram Gopal, 
were armed with formidable sharp edged 
weapons while the third was armed with a 
heavy pole.. All three used the weapons 
that they were armed with on Santu and 
having regard to the provisions of s. 34, 
Indian Penal Code, I consider that they 
all had the intention of causing at least 
grievous hurt to Santu. Grievous hurt was 
actually caused. I would, therefore, alter 
the conviction of Ram Gopal to one under 
s. 326 and sentence him to seven years’ 
rigorous imprisonment. The fine however 
is set aside and if paid will be refunded. 
In the case of Mai Dhan he has been found 
guilty of baving caused simple hurt to 
Wantu and Asa Ram. In my opinion his 
“case is on the same footing as that of Ram 
Gopal so far as the attack on Santu‘is con- 
cerned, and I would, therefore, alter his 
conviction to-one unter s. 326, Indian Penal 
Code, and sentence him for that offence to 
seven years’ rigorous imprisonment. I do 
not think it necessary to inflict any separate 
sentence on him for the offence committed 
in regard to Asa Ram, and I would, there- 
fore, direct that the fine, if paid, be refunded. 
Before concluding I would note that it 
“has been urged at the Bar that this Court 
has no power under s.439 (4) to enbance 
the sentence as the decision of the learned 
Sessions Judge amounted to an acquittal 
on the more serious charges, In this con- 
nection attention wis drawn to Emperor v, 
Shivaputraya Durdundaya (1). That author- 
ity no doubt supports the contention but 
the contrary view was taken by the Madras 
High Court in Kambam Bali Reddy v, 
Emperor (2) and by thiseCourt in Bhola v. 
Emperor (8) which I think is the cérrect 
view for me to follow. 


1) 86 Ind. Cas. 478; 48 B. 510; 26 Bom. L..R. 438; 
ET R. 1924 Bom. 456; 26 Cr. L. J. 830. 

(2) 22 Ind. Cas. 756, 37 M. 119; 15 Or. L. J. 179. 

(3) 12 P. R. 1904 Cr; 1 Cr, L. J. 942; 110P. L. R. 
1904, . , 
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Fforde, J.—I agree. I must confess 1 
have some doubts whether sub-cl. (4) of s. 
439 of the Cr. P. O. does not prohibit a 
Court from convicting in revision on a 
charge upon which the Trial Court has in 
effect*acquitted an accused. Being bound, 
however, by the unanimous current of deci- 
sions of this Court it would serve no useful 
purpose to express my views upon this 
question. 


R. L. Conviction altered, 





ALLAHABAD HIGH COURT. 
CRIMINAL REFERENGE No. 88 or 1926, 
February 18, 1926. 
Present:—Mr. Justice Daniels. 
MATHURA PRASAD—Acctsgp 

< veTsSus 

MUNICIPAL BOARD, ETAWAH— 
Opposite Party. 

U. P. Municipalities Act (IT of 1916), s. 807 (b)— 
Order of continuing fine when can be passed, 

It is not legal for a Magistrate to pass an order of 
continuing fine in atrial for an unauthorised con- 
struction. Such an order can be passed only on a 
separate trial if the accused fails to remove the 
unauthorised construction after his original trial. 


Criminal’ reference made by the Addi- 
tional Sessions Judge, Etawah, dated the 
7th of December 1925. 

Mr. Satlanath Mukerji, for the Appli- 
cant. l 

JUDGMENT.—This case has been re- 
ferred by the Additional Sessions Judge of 
Mainpuri on the ground that an order of 
continuing fine purporting to be passed 
under s 307 (b) of the U. P Municipalities 
Act is illegal. The Magistrate convicted the 
accused of constructing a culvert without 
the permission of the Municipal Board and 
fined him Rs, 20. At the same time he order- 
ed the accused to remove the culvert and 
directed thatif he failed tp do so he would 
haveto pay a daily fine of Re. 1 solong as it 
was not removed. The learned Magistrate 
in his explanation justifies the order as 
covered by s. 307 (b). The provisions of 
this section are constantly misunderstood 
by Magistrates in spite of their effect 
having been pointed out more than once 
by this Court. Section 307 (b) says that the 
offender shall be liable on conviction before 
a Magistrate to a daily fine for every day 
after the date of the first conviction during 
which the offender is proved to have per- 
sisted in the offence, This clearly implied 
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that there must be a: separate prosecution 
and a separate conviction after the accused 
has failed to comply with the order.and has 
rendered himself liable to a continuing 
fine. A Magistrate cannot at the timg of 
- the original conviction pass an order in 
respect of a future offence. This was 
already laid down by this Courtin Amir 


Hasan Khan v. Emperor (1) and again in . 


Kashmiri Lal v. Emperor (2). I according- 
ly accept the reference and set aside that 
part of the Magistrate’s order which im- 
poses a daily fine on the accused. 

S. D. Reference accepted. 


(1) 46 Ind. Cas. 150; 40 A. 569; 16 A. L. J. 527; 19 
Or. L, J. 694 


(2) 63 Ind. Cas. 410; 43 A. 644; 19 A. L. J. 541; 22 
Cr, L. J. 650; 3 U, P. L. R. (A) 175. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1196 oF 1925, 
January 22, 1926. | 

__Present:—Mr, Justice Dalip Singh. 

GHULAM MUHAMMAD AND ANOTHER— 
b ÅCOUSED —ÅPPELLANTS 

VETSUS 
EMPERO R—ResponpDEst, 

Penal Code (Act XLV of 1860), s. 804TI— Lethal 
blow—Knowledge of likelihood of causing death—Pre- 
sumption, 

__ When a person chooses to lay about with a Zath, it 
being a lethal weapon, with all the force at his 
command, it must be presumed that he knew he was 
likely to cause death. 


Appeal from an order of the Sessions 
ee Jhelum, dated the 27th October 
1925. 

Mr. Balkishan for Diwan Chaman Lal, 
` for the Appellant. 

. Lala Din Dyal Kapur, forthe Government 
Advocate, for the Respondent. 


. JUDGMENT. In this appeal Ghulam 
Muhammad and Nur Muhammad, sons of 
Mahmud, have been convicted under s. 
304, Part II, Indian Penal Code for causing 
the death of Sardara and have heen sent- 
enced to rigorous imprisonment for ten 
years each, 

The facts as found by the learned Ses. 
sions Judge on the evidence led in the case 
.seem to be that Ghulam Muhammad and 
Nur Muhammad were leading some bul- 
locks and happened to pass by the thresh- 
ing-floor of the complainants. It is amply 
proved onthe record that there were varis 
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ous grounds for enmity between the party 
of the complainants and of the appellants. 
The result was that owing to certain cir- 
cumstances which have not been proved at 
all a fight seems to have occurred between ° 
Ghulam Muhammad and Nur Muhammad 
on one side and Raja and Sardara on the 
other. Barkhurdar, who made the First 
Information Report, at first mentioned four 
persons as having taken, partin the fight 
and having caused the death of Sardara 
and injuries to Raja and Jafar. Subse- 
quently he seems to have implicated nine 
more persons. Twelve persons were chal- 
laned in all of whom ten have been ac- 
quitted by the learned Sessions Judge and 
two; Ghulam Muhammad and Nur Muham- 
mad, have been convicted. The names of 
these men are mentioned in the First 
Information Report and there seems no 
reasan to doubt, especially as both have 
injuries on their persons, that they were 
present in the fight. It is equally clear 
that Sardara and Raja werealso present in 
the fight that took place. According to 
the prosecution evidence—and there is no 
defence evidence in the case at all—Jafar, 


“who alsoreceived injuries, ran away before 


the fight, in which Sardara was killed, 
began. The learned Sessions Judge has 
found from this evidence that Jafar received 
his injuries at the hands of persons other 
than the appellants. Be this as it may, 
the result is that Sardara received five 
injuries two of which were fatal; one being 


a blow on the head with a lathi which -° 


fractured the skull, and another being 
a blow on the back which ruptured the 
spleen. Raja received twenty injuries in 
all two of whichwere grievous. The find- 
ing, therefore, of the learned Sessions 
Judge at any rate is correct to this extent 
that Ghulam Muhammad and Nur Muham- 
mad laid about them with all the force at 
their command with latis. Now, a lathi 
is a lethal weapon and, if a person chooses to 
lay about with a lethal weapon with all the 
force at his command, it must be presumed 
that he knew he was likely to cause death. 
I, therefore, consider that the conviction 
under Se 304, Part lis, in tle circum- 
stances of this case, justifiable. At the 
same time Ido not consider that. this is a 
case in which the maximum sentence need 
be inflicted, because, though there is no 
direct evidence on the record to prove this, 
the circumstances seem to point to the 
complainants having in all, prob’bility 
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been the aggressors, and I, therefore, accept 
the appeal so far as to reduce the sentence 
to rigorous imprisonment for five years in 
the case of each appellant, 

© RL ‘Appeal partly accepted. 





LAHORE HIGH COURT. 
Criminal RerereExce No. 1723 oF 1925. 
January 29, 1926. 

Present: —Mr. Justice Broadway. 
NOTIFIED ARKA alias SMALL TOWN 
“AREA, COMMITTEE, KHARAR THROUGH 
UTTAM SINGH—COMPLAINANT— 
PETITIONER 
VETSUS 
KARTA RAM AND anoTHER—AccusED— 
RESPONDENTS, 

Oriminal Procedure Code (Act V of 1898), s. 250— 
Appellate Court, power of, to award compensation. 

Section 250 does not authorise a Court of Appeal to 
grant compensation. 

Balli Pande v. Chittan, 28 A. 625; 3 A. L. J. 382; A, 
W N. (1906) 145; 3 Or, L. J. 441, In re Pitambar 
Dwarkadas, 7 Bom. L R. 993; 3 "Or. L. J. 88, Mehi 

' Singh v. Mangal Khanda, 12 Ind. Oas 297; 39 G. 157; 
14 0. L. J. 437; 16 ©. W. N, 10; 12 Cr. LJ. 529 and 
Chedi v. Ram Lal, 81 Ind. Cas. 615; 46 A. 80; 21 A L. 


J. 836: 90.&A.L.R 1036; A.L R. 1924 All, 294; 25° 


Or. L. J. 967, followed. 

Case‘ reported by the Sessions Judge, 
aoe with his No. 1332G of 13th October 

FACTS.—On 17th March 1923, Rajab 
Ali Darogha of the Notified Area Com- 

. mittea, Kharar reported that Karta Ram and 

Chajju Ram had built two gadamchas of 
stairs in a public street without getting 
permission. Upon this a notice was issued 
to them by the Committee on 31st March 
1923 to demolish within a month. The 
notice was not complied with. Upon this the 
Committee lodgedacomplaint under s. 219 
of Act JIL of 1911 against these persons, The 
Tahsildar who trjed the case convicted the 
accused and sentenced them to pay a fine of 
Rs. 50 each and a penalty of Rs. 160. From 
this order the accused appealed to T. B, Deeks 
Esquire, Sub-Divisional Magistrate, First 
Class, Rupar, who accepted the appeal, set 
aside ‘the cenviction.end sentence and hold- 
ing that the prosecution was of a malicious 
nature awarded Rs. 10 compensation to the 
accused. The Notified Area Committee 
filed a revision from this order’praying that 
the award of ecmperisation be set aside. 

GROUNDS.—Unders. 250, Cr. P. C., 
compensation can be awarded only by the 


Magistrate by whom the case was heard. 
That such powers cannot be exercised hy 
Courts of Appeal is clear by the rulings of 
the various High Courts [vide Balli Pande v. 
Chittan (1), In re, Pitambar Dwarkadas (2), 
and Mehi Singh v. Mangal Khanda (4).] The 
last is a Ful: Bench ruling and discusses in 
full clause (d) of s. 423. ‘The order award- 
ing a compensation does not necessarily - 
follow or arise out of an order of discharge 
or acquittal and itis mot per se an order 
“Consequential or incidential thereto,” 
There is no ruling of our own Hon'ble 
High Court on the point, at least none has 
been brought to my notice but s. 250 itself 
is very clear.. 

It is recommended that the order of T. B. 
Deeks, Esquire dated the 16th February 
1924 awarding compensation to the accused 


be set aside. 


Lala Hukam Chand, for the Petitioner. 


ORDER.—This is a reference under 
s. 439 of the Cr. P. C. made by the learned 
Sessions Judge of Ambala in the following 
circumstances:— 

The Notified Area Committee of Kharar 
instituted a case against Karta Ram and 
Chajju Ram unders, 219 of Act III of 1911. 
The Trying Magistrate found the accused 
persons guilty and sentenced them to certain 


‘fines. An appeal by them to the Sub-Divi- 


sional Officer of Rupar, who had appellate 
powers, resulted in their acquittal and in dn 
order under s. 250, Cr. P. O., directing the 
Notified Area Committee as complainant 
to pay to each of the persons proceeded 
agaiust a sum of Rs.5 by way of compen- 
sation. The Notified Area Committee 
moved the learned Sessions Judge on the 
revision side who has sent this case up with 
the recommendation that the order for 
compensation should be set aside as illegal. e 
Iu addition to the authorities quoted in 


e the order of reference there is the case of 


Chedi v. Ram Lal (4) inwhich it was held 
that under the provisions of s. 250, Cr. P.C,, 
it is only the Trying Magistrate who, if he 
discharges an accused person, can order 
com pensation to be paid. The phraseology 
of s, 250, Cr, P. C., seems to me to be per- 
fectly clear on this point. 


(1) 28 A. 625;3 A. L. J. 882; A. W.N. (1908) 145; 3 
Cr L. J. 441. 
(2) 7 Bom. L. R. 998; 3 Cr. L. J. 88. 
mO 12 Ind. Cas. 297; 390. 157; 14 O. L.J. 437; 16 0. 
N. 10; 12 Or. L. J. 529.* 
Yoshda Cas. 615; 46 A. 80; 21 A. L.- J. 834; 9 O: & 


Aa la Ri 1056; A. L R, 1924 All. 224; 25 Gr. In J. 967. ` 
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- I accept this referenca and set aside so 


. much of the Sub-Divisional Officer's order 


as directs the complainant to pay, compen- 
sation to the ‘persons accused. The com- 
pensation, if paid, will be refunded. 

Re In Reference accepted. 


LAHORE HIGH COURT. 
Criminal Revision Perirton No. 1550 
- oF 1925, 

January 22, 1926. . 

‘ Present: —Mr. Justice Martineau. 
SANTOSH SINGH AND otaurs—AccesED 
—PTITIONERS 

+ versus 
EMPEROR -—RESPONDENT. 

Criminal Procedure Code (dct V of 1898). s. 106— 
Penal Code (Act XLV of 1860), s. 452, conviction 
under -Security jor keeping peace. 

On conviction under s, 452, Penal Code, no security 
Gan be demanded for keeping the peace as the offence 
does not involve any breach of the peace. 

Abdulla v. Emperor, 63 Ind. Uas. 869; 2 L. 279; 22 
Or. L. J. 709, followed, 

Petition for revision of an order of the 
Sessions Judge, Rawalpindi, dated the 8th 
Sentember 1925, modifying that of the 
Magistrate, First Class, Rawalpindi, dated 
the 28:h August 1925. 

Mr, Mukand Lal Puri, for the Petitioners. 

` Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT.—There is no sufficient 
reason for interfering with the convictions, 
but I set aside the orders passed under s. 
106, Cr. P. C., as being illegal inasmuch as 
the offence under s. 452, Indian Penal Code, 
of which the petitioners have been con- 
victed is not one involving breach of the 
peace [see Abdulla v Emperor (1).] | decline 
to interfere with the sentence of fine im- 
posed on Dayal Singh. With regard to 
- the remaining four petitioners, as they are 
on bail and have undergone the sentences 
of imprisonment imposed on them except 
for a period of three and four days, itis un- 
necessary to rec. mmit them to Jail, and I 
accordingly reduce the sentence imposed on 
each of them to the period of imprisonment 
which he has already undergone. 

R L. - Sentence reduced. 

(1) 63 Ind. Cas” 869; 2 L.. 279; 22 Or. L. J. 709. 
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LAHORE HIGH COURT. 
CriminaL ArPgaL No 1019 or 1923. 
November 9, 1923. 


Present:—ifr. Justice Fforde. . 
BARDARA-—ACCUSED—APPELLANT 
versus 


EMPEROR— RESPONDENT. 

Criminal trial —Fzamination of witnesses, mode of— 
Medical witness, whether can prove statement made 
in another trial. ae . ? 

A medical witness, like any other witness in a case, 
must be examined orally in the presence of the accused 
and cannot in lieu of such examination be allowed to 
prove statements made by him at the trial of other 
accused persons in the absence of the accused against 
whom his evidence is being recorded. [p. 139, col. 2; 
p. 140, col. 1.] 

Criminal appeal from an order of the 
Magistrate, First Class, with s. 30 powers at 
Sarg dha, dated the 30th August 1923. 

Me Mukind Lal Puri, for the Appellant. 

Lila Amar Nath Chona, for the Govern- 
ment Advocate, for the Respondent, 

JUDGMENT. —The appellant has been 
convicted under ss. 304/149 of the Indian’ 
Penal Code and sentenced to five years’ ` 
rigorous imprisonment. Unfortunately a 
great deal of evidence recorded has been 
illegally admitted. Two medical witnesses 
were called for thé purpose of proving the 
nature of theinjuries received by the deceas- 
ed. Instead of giving their evidence orally as 
they were bound in aw to do, they were ` 
allowed to prove statements made at the 
trial of other accused persons in the absence 
of the present appellant. Such a mode of 
giving evidence is illegal for three reasong, 
One is that the witness has not been ex- 
amined and given his evidence orally; ihe 
second is that the statement which he 
purports to put in evidence is not admis-, 
sible under these circumstances, and third- * 
ly, it is given in the absence of the accused. 
The medical evidence, therefore, is not 


legally before me and must be ignored. 


The witnesses asto the circumstances of 
the offence of which the appellant has been 
convicted have, however, proved that the 
appellant took a prominent ‘part in attack- 
ing the deceased though he did not strike 
the first blow which felled him and which 
probably caused hiee.death. Á number of 
witnesses have deposed to an active parti- 
cipation by the appellant in the fracas in 
question and their veracity has not been 
impeuched, the defence of the appellant 
being that he was not present at all on the 
occasion in question. Unfortunately the 
Magistrate, whe tried the cage, atthe cone 
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clusion of the oral testimony of the prose- 
cution witnesses allowed a statement made 
by these witnesses ina trial to which the 
appellant was not a paréy and at which he 
was not present, to be brought upon the 
record, This procedure is entirely illegal. 
Were there no evidence upon the record 
which would enable me to come to a clear 
finding independently of the testimony 
which has been illegally introduced, I 
should be compelled to set the present 
conviction aside. There is, however, as I 
have already said, a great dealof evidence 
which conclusively proves the guilt of the 
accused of the offence with which he has 
been charged. As he does not, however, 
appear to have struck the blow which caus- 
ed the death of the deceased, and as the 
fracas in question appears to have been an 
affray in which the friends of the deceased 
appear to have taken a very active (though 
possibly not an illegal) part, inasmuch as 
it appears from the investigation of the 
record that a number of the assailant party 
received injuries varying in severity, I am 
inclined to consider that the sentence in- 
flicted in this case is too severe, Accord- 
ingly while upholding .the conviction I 
reduce the sentence to one of three years 
rigorous imprisonment and omit the solitary 


confinement. Otherwise the appeal stands 
dismissed, ° 
Z, K. Sentence reduced. 


pa 


LAHORE HIGH COURT. 
CRIMINAL REFERENCE No. 43 or 1926, 
March 12, 1926. 

* Present :—Sir Shadi Lal, Kr.; Chief 
Justice. 
BISHAMBAR AND oTHERS—OCoMPLAINANTS 
——PETITIONERS 
: Versus 
RAM OHAND AND OTHERS— ACCUSED— 
| RESPONDENTS. 
Criminal Procedure Code (Act V of 1898), s. 844— 
Complainant's witnesses not present—Adjournment— 


accused, absence of —-Costs. i 
a complainant should not be burdened with costs 


for an adjournment occasionade by his failure to pro- 
duce evidence when one of the accused also heppens 
to be absent on that day. Snag yb A 

Case reported by the District Magistrate, 
Hoshiapur, with his No. 3601 dated the 26th 
December 1925. 

FACTS.—The complainants-petitioners 
were ordered to pay Rs. 30 as compensation 
to the accused on an adjournment of the 
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case to thé 30th of September, 1925 by 
Sardar Gurdial Singh, Magistrate First Class, 
on the 3rd of September, 1925. It appears 
from the record that on the 3rd of September 
1925 all the accused were not present, and 
that the Court could notin any case have 
proceeded. The facts are fully discussed in 
my order dated the 3rd of December, 1925; 
which is appended in original. 

GROUNDS.—That as the adjournment 
was not due to the default of complainants- 
petitioners, the order for the payment of 
compensation should not have been passed. 

Mre N. C. Pandit, for the Respondent. 

ORDER.—There can be no doubt that 
the complainants had committed default in 
producing their evidence, and that the 
Trial Magistrate would have been justified 
in ordering them to pay costs of the ad- 
journment, had it not been for the fact 
that one of the accused was not present on 
the date in question, and that an adjourn- 
ment was necessary in order to procure the 
attendance of the absent accused. 

In these circumstances 1 set aside the 
order directing the complainants to pay 
Rs. 30 tothe accused as costs of the ad- 
journment, 


R. L, Order set aside. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 99u oF 1925. 
January 29, 1926. 
Present:—Mr. Justice Harrison and 
Mr. Justice Fforde. 
DINI—Accusgp-—-APPELLANT 
versus 
EMPEROR—RÉSPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 172 — 
Pêlice diaries, use of—Penal Code (Act XLV of 1860), 
s. 800 Excep. [—Provocation, grave and sudden. 

To disbelieve defence story on the ground that it is 
nowhere mentioned in the Police zimnis amounts to 
using the zimnis in sucha way as to strengthen the 
case for prosecution and it is against the provisions of 
the Cr. P. C. [p. 14], col. 2.) 

If a man comes home and findsa person actually 
misbehaving with a relation cf his, there is a pro- 
vocation grave and sudden and his blood can hardly: 
be expected to cool down in the course of a few 
seconds, [ibid.] 

Criminal appeal from an order of the Ses- 
sions Judge, Ferozepore, dated the 7th 
September 1925, i 

Diwan Ram Lal, Assistant Legal Re- 
membrancer, for the Respondent, 


{94 I. O. 1986) 


JUDGMENT. 

Harrison, J.—Dini sweeper has been 
found guilty in this case under s. 302, 
Indian Penal Code, of murdering Jowala 
Singh, Jat, by striking him on the head 
with a gandhali. The facts as found by 
the Sessions Judge are that this sweeper 
returned unexpectedly to the house, where 
he and his brother lived, and there found 
Jowala Singh with Musammat Har Kaur, 
his brother's wife. Jowala Singh ran away 
pursued by Dini, but was caught after he 
had run 50 karams, or about Y0 yards, was 
struck down with a gandhali and then kil- 
led by blows on the head. The Sesgions 
Judge has considered the question of pro- 
vocation and has come to the conclusion 
that there was no such grave and sudden 
provocation as would bring the offence 
w the purview of the first Exception to 
s. 300. 

The defence put forward was that the 
deceased died in consequence of his falling 
against a tree while being pursued by 
Dini, and we agree with the Sessions Judge 
in finding that this is wholly untrue, more 
than one blow having been struckonhishead. 
We disagree from the Sessions Judge's 
finding that the weapon used wasa gandhali, 
It is true that the evidence for the prose- 
cution is to this effect, but itis contradict- 
ed by the medical evidence. We accept 
that medical evidence, which is very clear 
on the subject and find that the death was 
caused by blows with a blunt weapen and 
thatthe introduction of the gandkali is a 
piece of malicious exaggeration. The wit- 
nesses for the prosecution who are all Jat 
Sikhs, have told a story about a long stand- 
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driving his cattle‘home, that without any 
excuse or provocation of any sort Dini, 
advanced to meet him, and that without 
putting up any sort of fight he ran away 
was overtaken and killed. This story has 
not been believed by the learned Sessions 
Judge. Onthe other hend the story put 
forward by the defence has also been dis- 
believed, namely, that Dini came and found 
Jowala Singh actually having intercourse 
with his brother’s wife. The reason the 
Sessions Judge has given for disbelieving 
this story is thatitis no where mentioned 
in the zimnis. This reason amounts to 
making use of the zimnis in such a way 
as to strengthen the case for the prosecution 
and to show that the rival story told by the 
defence is untrue, a course forbidden by 
the provisions of the Cr. P.O. A further 
reason for finding that the Exception does 
not apply is that the chaseis described as 
long, and presumably the hot blood of Dini 
should have cooled down during the long 
chase, The distance was 50 karams, or 
lessthan 10) yards, and if a man comes 
home and findsa person actually mishe- 
having with his relation, his blood can hard- 
ly be expected to have cooled in the course 
of 15 or 20 seconds. 

After taking everythinginto account we 
are of opinion that itis sufficiently estab- 
lished that this sweeper Dini was filled 
with sudden rage brought about by grave 
and sudden provocation, that he lost his 
self-control and that his act in killing 
Jowala Singh amounted to culpable homi- 
cide not amounting to murder. 

We accept the appeal in so far as to 
alter the conviction to one unders, 304-1, 


ing intrigue between Jowala Singh and and reduce the sentence to seyen years’ 


this sweeper woman and as suggesting fur- 
- ther enmity the father of the deceased, 
Thulla Singh, P, W. No. 11, has asked us to 
believe that on one occasion his son who 
was apparently in the habit of gambling, 
with Dini was struck by him; on a second 
he struck Dini,and’ he, Thulla Singh, went 
asa peacemaker and tendered Rs. 40 as 
blood money, which was accepted by the 
sweeper, This fable isa good indication 
of the bitter and unthinking animosity 
which is entertained by the witnesses for 
the prosecution. There is no evidence 
regarding the previous intimacy of Jowala 
Bingh with this woman beyond the very 
vague assertion made by these interested 
witnesses.” Theirstony of what happened 
on the fatal day is thatJowala Singh was 


rigorous imprisonment.) 
Fforde, J.—I agree. 


R, ls Appeal accepted, 


LAHORE HIGH COURT, 
OrtminaL Revision Perrtton No. 1762 
or 1925. 

January 29, 1926. 6 
Present :—Mr. Justice LeRossignol. 
GANDOO—Acousep—Pst: TIONER 
versus 


EMPEROR errovGu AMRITSAR POLICE 


— RESPONDENT. - 
Criminal Procedure Code (Act V 
Attempt to avoid Police patrol —Seiuriiy, 


Maye 


of 1898), 8, 109~ 


y 
eb. 
$ 


` 
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An attempt ‘to avoid a Police “patrol cannot bring 
the case of a shop keeper residing in atown within 
the ambit of s. 103, Or. P. C. 


Petition, for revision of an order of the 


District Magistrate, Amritsar, dated the 
28th July 1925, affirming that of the Magis- 


trate, First Class, Amritsar, dated the 15th. 


June 1925. 5 

Mr. Devi Dayal and Lala Amar Nath 
Chopra, for the Petitioner. 

SJUDGMENT.—Even on the facts 
found, the’petitioner should not have been 
ordered to find security under s. 199, Or. 
P. 0, Heisa resident and shopkeeper at 
Amritsar and an attempt to avoid a Police 
patrol does not bring a person within the 
ambit ofs. 109, Cr. P. C. 

I accept the petition and discharge the 
petitioner from his security. | 

R. L, Petition accepted, 


pa 


LAHORE HIGH COURT. 
CRIMINAL Rermuence No. 1871 of 1925, 
January 29, 1926. 
Present:—Mr. Justice Campbell. 
GHASITA—Acctstp—PETITIONER 
versus 


EMPEROR—Rs-PonDEXT. 
Penal-Code (Act XLV of 1860), ss. 828, 884—-Blow, 


„striking of, under provocation- Offence. 


It is not correct to saythat a person who strikes a 
plow under provocation commits no offence. | 

Case reported by the District Magistrate, 
Sheikhupura, With his No. 111/12 of 1925. 

"FACTS.—Two constables, Bahadur 
Singh and Pir Shah, went to Chak No. 117 
R. B. (accused's village) to see whether the 
people were performing ward and watch 
‘duties in the village and discovered that it 
was not done. They took Khazan Singh 
with them and went to the house of the 
accused's father the village chaukidar, 
They shouted the chaukidar to come out. 
His son, the accused, obeyed, but when he 


-came out, Bahadur Singh and the accused 
exchanged abusive language. The accused | 


struck Bahadur Singh with a stick. The 
accused was sent up totake histrial under 
s. 332, Indian Penal Code, The Trial Magis- 
trate disbelieved the “prosecution vexsion 
that Bahadur Singh was in uniform at the 


time, and under s. 323, Indian Penal Code,. 


sentenced the accused to a fine of Rs. 25 or 
in default to undergo one month's simple 
imprisonment. 


GROUNDS.—Two foot constables, 


| BARAJ DIN V. KHALIL SHAM. ° 
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Bhadur Singh and Pir Shah, had gone to the 
accused's village to see whether the people 
were performing ward and watch duties., 
They discdyered that no one was patrolling 
the village. They went to the house of the 
accused's father, who isa chuukinar of the 
village’ It is alleged that the accused came 
out and after abusing the constables gave 
Bahadur Singh a blow of his dang which 
hurt Bahadur Singh. 

Three witnesses have been produced in 
support of this story. Fazla, Wasawa Singh 
and Khazan Singh lambardur. Fazla and 
Wasawa Singh saw nothing Khazan Singh 
says that Bahadur Singh abused the accused 
and the latter struck him. This shows that 
even if we believe the statement of this 
witness, no offence has been committed be- 
cause the accused struck the blow under 
provocation. The prosecution have entire- 
ly failed to establish any case against the 
accused, and he deserves acquittal. 

Lala Prakash Chand, for the Petitioner. 

ORDER.—The learned District Magis- 

trate is in error when he says that no 
offence is committed by an accused person 
who strikes a blow under provocation. 
The maximum fine payable under s. 334, 
Indian Penal Code, is Rs. 500 and the 
present petitioner has been tned Rs. 25 
only. ; 
‘The only two witnesses who profess tohave 
seen the incident do not establish in the 
accused’s favour that he acted under grave 
and sudden provocation and the accused's 
story about the constable being injured by 
beiu g pushed against the door is absurd. 

I see no ground for interference, and 
dismiss the petition. 


R. L, . Petition dismissed, 


LAHORE HIGH COURT. 
CriminaL Reviston Perrio No, 1769 
oF 1925. 

January 30, 1926. 
Present:—Mr. Justice Campbell. 
SARAJ DIN—CompiainaNT—PutTiTIONER 
versus 
KHALIL SHAH AND aNoTHER— 
RESPONDENTS. 

5 Criminal Procedure Code (Act V of 1898), s. 520— 

cope. 
Ai order by an Appellate Court under s. 520, Cr. P. 
O., staying or modifying, altéring or annulling an 


order ofa Subordinate Court can be made only when - ‘ 


rad L O. 1926) 


the order of the subordinate Court is one relating to 
property and made under ss. 517,518 or 419, Cr. P. C. 


Petition for revision ofan order. of the 
Additional Sessions Judge, Lahore? dated 
the 29th September 1925, reversing that of 
the Magistrate, First Class, Lahore, dated 
the 3lst March 1929. 

Lala Parkash Chandra, for Mr. D. N. 
Mehra, for the Petitioner. 

Bakhshi Sain Das, for the Respondent. 


JUDGMENT.—This revision petition 
concerns a child Musammat Iqbal Begam 
or Ghulam Fatima. Three persons, Khalil 
Shah, Musammat Mehr Bibi and Musammat 
Janat Bibi were prosecuted under s, 363, 
Indian Penal Code, at the instance of Giraj 
Din, who alleged that the girl was his 
daughter and had been kidnapped by the 
accused persons. The Magistrate who tried 
the case found, firstly, that Musammat 
Ghulam Fatima was the daughter of Siraj 
Din and had been kidnapped some 34 years 
before the case; secondly, that Khalil 
Shah and Mdusammat Mehr Bibi were inno- 
cent persons who in good faith had receiv- 
ed the child from the third accused Musam- 
mat Janat Bibi; and thirdly, that Musam- 
mat Janat Bibi was not proved to have 
kidnapped the child but that she had not 
been able to account for her possession of 
the child and that she had not come by 
her honestly Onthese findings, Khalil Shah 
‘and Musammat Mehr Bibi were discharg- 
ed and Musammat Jariat Bibi was acquit- 
ted, and an order was passed that the child 
should be returned to her parents Siraj Din 
and UMusammat Rahim Bibi, 


Khalil Shah and Musammat Mebr Bibi. 


appealed to the Sessions Judge against the 
order making over the child to Siraj Din 
and Musammat Rahim Bibi, and the learn- 
ed Additional Sessions Judge accepted the 
appeal and set-aside the order as being 
without jurisdiction. Siraj Din has come 
to this Court with q petition for revision. 

The first objection to the lower Appellate 
Court's order is that it itself was passed 
without jurisdiction, and this is quite clear. 
The learned Additional Sessions Judge 
purported to act under s. 520, but that 
section, on his own showing, did not apply, 
since the order was not one relating to 
property and was not passed under s. 517, 
518 or 5la of the Cr. P. O. I accept the 
petition and set aside the order of the Ad- 
ditional Sessions Judge. 

The question remains whether I should 
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interfere on revision with the order of the 
Magistrate, but in the circumstances, I am 
not prepared to do so. The order was 
passed on the 31st March 1925 and was 
carried into effect immediately. The learn- 
ed Session Judges’s order for restoration to 
Khalil Shah has not been executed and there 
is no allegation mado on behalf of Khalil 
Shab, who is represented before me by 
Counsel that the.girl is being ill-treated or 
suffering in any way from the fact that she 
is in the custody of Siraj Din and his wife 
who claim to be her parents. Khalil Shah 

“must in the circumstances be left to assert 
any rights that he may claim by an appli- 
cation toa Civil Court for guardianship or 
by such other proceedings in a Civil Court 
as he may be advised to institute. 

R. L. Order accordingly. 


LAHORE HIGH COURT. 
ORIMINAL RurERENCE No, 1743 or 1925. . 
January 29, 1926, 
Present:—Mr. Justice Martineau. 
DAYA RAM—Accusep—PETITIONER 

versus 7 
EMPEROR—Responnent. 

Criminal Procedure Code (Act V of 1898), 3s. 110, 
112, 115--Copy of order not sent with notice—Notice, 
defective-—L7fect. ° x 

Where it appears that the person proceeded against 


- under s. 110, Ur. P. O., was sudiciently informed as 


to the allegation against him an order passed 
against him on such proceedings cannot be set aside 
on the sole ground that the provisions of ss. 112 and 
115 of the Code were not strictly complied with. 


Case reported by the ‘sessions Judge, 
Karnal, with his No. 46i-J of znd November 
1925. ; 

e FACTS.—The applicant, Daya Ram 
lambardar of village Sagri, has been res- 
tricted for one year to his village under the 
Habitual Offenders’ Act by order of the 
Revenue Assistant (Magistrate, First Class) 
Karnal. He appealed to the District Magis- 
trate but the appeal was rejected by order 
dated 10th August 1923: He hab now ap- 
plied to this Court for revision. 

GROUNDS.—The only ground for 
revision in which I see any force is that the 
notice forming the basis of the proceedings 
under s, 110, Cr. P. O., is defective and not 
valid, The substance of the change against 


e 
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the applicant in the notice is given below:— 


“Adi sarqa maweshi us ki. shohrat kharab - 


hai marduman us ki adat se khaif hain aur 
sangin jaraim karne ka adi hai-wala mal 
sarqa wa na gab zan waghaira h hai.” 
are unintel- 
ligible and convey no meaning at this place. 
This notice should have been accompanied 
with a copy of the order passed by the 
Magistrate when starting the proceedings 
as required by s. 115 of the Cr. P. C, but no 
such copy seems to have accompanied this 
notice when it was served upon the appli- 
cant. In the order dated 21st of July 1924 
son which this notice was issued there is no 
mention of cattle lifting; while in the notice 
the words “sarqa maweshi” indicate that he 
is charged also with theft of cattle. The 
order is very vague and indefinite and does 
not comply with the provisions of s. 112 of 
_the Or. P.C. What the contents of the 
order should be is described in detail in 
In re Kutti Goundan (1) which is cited by 
the applicant's Counsel. The Magistrate's 
non-compliance with the law contained in 
ss, 112 and 115 of the Cr. P. ©. vitiates the 
trial, 
The proceedings are, therefore, submitted 
to the High Court for revision with a re- 
commendation that the order restricting 


. the applicant ba set aside and a new trial 


ordered after issue of a proper notice, 
Lala Parkash Chand, for the Petitioner. 
Lala Gobind Ram Khanna, for the Crown. 
ORDER.—It seems to me clear that 
Daya Ram,was sufficiently informed as to 


. what the allegation against him was, and 


I decline to interfere, Let the records be 


returned, 
Records returned. 
(1) 86 Ind. Cas. 49; A. I. R, 1925 Mad. 189; 47 M. 
OL J. 989; (1925) M. W, N. 57; 26 Or, L. J 673. 





LAHORE HIGH COURT. 
CRIMINAL REFERENCE No, 154 oF 1926, 
* March “29, 1926. 
` Present :—Sir Shadi Lal, Krt., Ohief 
Justice. 
EMPEROR—PETITIOŅER 
VETSUS 
MOHNA-—ACGOUSED—RESPONDENT. 
Criminal Procedure Code (Act V of 1898), 2. 845 


fupinor v. MOHNA. “E [$4L 0, 1986] 


—Compromise with some of several accused—Effect 
on others. 

The compdéunding of an offence with some of the 
accused does not effect the acquittal of the rest. 


Case reported by the District Magistrate, 
Amritsar, with his No. 252, dated the 19th 
Jaruary 1926. ` 

GROUNDS.—Harnam Singh, Tahal 
Singh, Chanchal Singh and Sunder Singh 
were convicted of an offence under ss, 325 
and 149, Indian Penal Code. Mohna was an 
absconder in this case. On appeal in the 
Sessions Court a compromise under s. 345 
Cr. P. C., was permitted by the Sessions 
Judge, between the injufed party Bakshish 
Sifgh and the four convict-appellants. 
This compromise did not include and was 
not made with Mohna, absconder. The four 
appellants were acquitted. After this Mohna 
surrendered himself and was put on his 
trial. The Magistrate has acquitted him on 
the strength of Chandra Kumar Dasv. Empe- 
ror (1). This ruling is out of date. A compro- 
mise only involves the acquittal of those with 
whom the compromise is made. The Magis- 
trate’s order is since the revision ol the 
Or. P. O. by Act XVI of 1923 absolutely. 


` wrong in law. 


ORDER.—The compounding of ‘an 
offence with one or more of several accused 


-persons has not the effect of acquittal in 


respect of the remaining accused between 
whom and the complaindntno composition 
has been arrived at. This was the view 
adopted by this Court, and the matter has, 
now been setat rest by the amendment of 
s. 345, Cr. P. C., by the Cr, P. C. Amendment 
Act, XVIII of 1923. 

I "accordingly accept the recommendation 
made by the District Magistrate and set- 
ting the order of the Court of first instance 
direct that the accused be tried in accord- 


ance with law, 


R. L, 


(1) 70. W., N. 176, 


Order set aside. 


[94 1. 0. 1926). 
f LAHORE HIGH COURT. 
First CIVIL APPEAL No. 1452 or 1923. 
February 19, 1925. X 
Present:—Justice Sir Henry Scott-Smith, 
Kt, and Mr. Justice Martineau. . ` 
Sayad MUBARAK ALI SHAH— 
PLAINTIFF—APPELLANT 
versus 
Tae SECRETARY or STATE ror 
_ INDIA-—DeFENDANT— RRSPONDENT, 

Civil Procedure Code (Act V of 1908), O. XLI, 1.1 
—Appeal—Copy of decree essential—Land Acquisition 
Act (I of 1894), s. 26—District Judge's award, whe- 
ther decree—Two appeals against same decree—Decree 
filed only in one appeal, whether sufficient for other 
appeal. ; 

As under s. 26 of the Land Acquisition Act the award 
of a District Judge contains both a decree and a judg- 
ment and as it is essential that a copy of the decree 
appealed against should accompany memorandum of 
appeal, an appeal against the award is not properly 
filed without this memorandum. Therefore, where 
twoappeals are filed by the same Vakilon the same 
day and from the same award ofa District Judge, it 
is not a sufficient compliance with the provisions of 
O. XLI, r. 1, C. P. C., if instead of filing a copy of 
the award with the memorandum of each appeal it is 


filed only with one of them and a note is made on the ` 


other to the effect that the award has been filed with 
the other appeal. 


Rijan Thakur v. Charitar Thakur, 69 Ind. Cas. 


686; 1 Pat. 670; A. I. R. 1992 Pat. 580; 4 P. L. T. 290, 
. referred to. 


Muhammad Din v. Zeb-un-nisa, 77 Ind. Oas 541; 3 
L. 215; A. I R. 1922 Lah. 390 and Qasim Ali Khan v. 


Bhagwanta Kuar, 42 Ind. Cas. 888; 40 A. 12; 15 A. L. 
J. 801, relied upon. 


First appeal from a decree of the District 
Judga, Lahore, dated the 26th March 1923. 

Dr. Bir Mian Muhammad Shafi, Kt., and 
Mr. Rafi, for the Appellant. 

Kanwar Dalip Singh, Government Advo- 
cate and Lala Mehr Chand Mahajan, for 
the Respondent. 

J UDGMENT.—These are two appeals 
by the same appellants as in Civil Appeals 
Nos. 2939 and 2940 of 1922 disposed of by 
us to-day. 

They are from an award of the District 
Judge upon a reference by the Collector 
under the Land Acquisition Act, and relate 
to a subsequent acquisition of land made 
in pursuance of the notification dated the 
23rd of February 1922. 

The land in dispute in the present appeals 
is. situated between that in dispute in the 
other appeals and Waris Road. The land 
of Hakim Muhammad Sharif in the present 
case is only Zths of 1 kanal 3 marlas, in 
other words about 1 kanal; that of Sayad 
Mubarak Ali Shah is about 11 kanals. The 
appellants have been awarded Rs. 2,000 

. per kanal whereas Bashir Ahmad, whose 


u 
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land is immediately on Waris Road, has 
been awarded Rs. 2,500 per kanal. As 
regards the appeal of Sayad Mubarak Ali 


Shah, a preliminary objection has been: 


taken by the learned Government Advocate 
to the effect that no copy of the award of 
the District Judge has been filed along 
with the appeal. Under s. 26 of the Land 
Acquisition Act as amended in 1921, the 
award ofa District Judge shall bẹ deem- 
ed to bea decree and the reasons for the 
award to be a judgment, within the mean- 
ing of the C. P.O, The award of the Dis- 
trict Judge, therefore, from which these 
appeals have been brought contains both 
the decree and the judgment. 
r.l of the O. P. O., it is laid down that 
“ Every appeal shall “be preferred in the 
form of a memorandum signed by the 
appellant or his Pleader and presented to 


In O. XLI, : 


the Court or to such officer 4s it appoints ' 


in this behalf. The memorandum shall be 
accompanied bya copy of the decree ap- 
pealed from and (unless the Appellate 
Court dispenses therewith) of the judgment 
on which itis founded.” It is, therefore, 
essential that a copy of the decree appeal- 


ed from shall accompany the memorandum . 


of appeal. 
whereas a copy of the judgment may be 
dispensed with if the Court so directs. 

The answer to this objettion by Mr. Rafi, 
on behalf of Mubarak Ali Shah, is that 
both his appeal and that of Hakim Muham- 
mad Sharif were filed on the same day by 
the same Vakil and that to‘Sayad Mubarak 
Ali Shah's appeal the following note was 
appended: “a copy of the lower Court's 
order and of award of the Acquisition Offi- 
cer has been filed with the appeal in re 
Hakim Muhammad Sharif v. Secretary 
of State, filed to-day.” He, therefore, 
urges that there has been a substantial 

ecompliance with the provisions of O, XLI, 
r. 1, of the C. P. O. 

In Rijan Thakur v. Charitar Thakur (1) 
separate appeals were preferred by different 
appellants from the same decision and it 
was held that each must be accom$anied 
by a copy of the judgment wnless the 
High Ceurt dispensed with it. There was 
nothing said in that case about the High 
Court having any power to dispense with 
a copy of the decree. 
Muhammad Din v. Zeb-un-Nisa (2; was 

(1) 69 Ind. Cas. 686; 1 Pat. 670; A. I, R. 1922 Pat 


580; 4 P. L. T. 290 . 
(2) 77 Ind, Cas, 541; 3 L, 215; A, I. R, 1922 Lah. 380 


a a 


It cannot be dispensed with - 


ji 


The case reported as. - 
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one in-which the Court held that, “the 
appeal had not been properly filed within 
the provisions of O XLI,r.1 ofthe ©. P. 
C., as the memorandum of appeal was not 
a aaa by a copy.of the decree.” A 
similar case was that reported as Qasim 
Ali Khan v. Bhagwanta Rud (3). k 

The references were no doubt heard to- 
gether and disposed of by one judgment, 
but they were separate references under 
the Land Acquisition Act and the appeals 
were quite distinct, It was absolutely 
essential that a copy of the decree should 
accompany each memorandum of appeal, 


‘and the Appellate Court has, in our opi- 


nion, no power to dispense with such a 
copy. We, therefore, consider that the 
objection to Bayad Mubarak Ali Shah's 
appeal has force and that there is no pro- 
perly filed appeal before the Court. 

As regards Hakim Muhammad Sharif's 
appeal, we have mentioned already that the 
plot of land is only l kanalin area and it 


‘is quite unsuitable as a building site. 


Moreover, in the other case, he has been 
awarded compensation for severance from 
land, there acquired from his other land. 
We, therefore, do not consider that he is 
entitled to anything more than he has been 
awarded and we dismiss both the appeals 
with costs. 


8. D. | Appeals dismissed, 
(8) 42 Ind. Cas. 888; Ad A. 12; 15 A. L, J. 801. 
Bean, | ii 


; ‘BOMBAY HIGH COURT. 


ORIGINAL CIVIL JURISDICTION-APPEAL No, 111 


oF 1925, 
January 25, 1926, 
Present :—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
B. N. LANG— APPELLANT 


versus 
JASVANTLAL HATHICHAND— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 88, £1—~ 
Decree transferred for execution—Re-call by Court 
gan ae make an order tha ing i 
decree which it has transferred kk another nt ia 
execution. |p. }47, col. 1} ee ` 

Appeal against the judgment of Mr. 
Justice Mirza.. 

Mr. Kuonga, 
Appellant. 

Mr, G. N. Thakor, for the Respondent. 

JUDGMENT.—On September 10, 1925, 
an order was made in Chambers on the 


Advocate-General, for the 


B. N. LANG V. JASVANTLAL HATHICHAND, 


(94 I. 0. 1926] 


application of the Official Assignee, in whom 
had vested by virtue of an order made 
under 9. 17 of the Presidency Tcwns Insol- 
vency Act, all the estate aud property of 
acertain insolvent Mulchand Ratanchand, 
thatthe Prothonotary should withdraw with- 
out execution the decree of the High Court 
in Suit No. 1755 of 19-2 in favour of one 
Chandulal Hathibhai against the insolvent, 
dated June 13, 192/, which had been 
transmitted by this Court for execution to 
the Political Agent at Sadra in Mahikantha 
Agency on June 5, 1923. 

The decree-holder then filed an applica-. 
tiom that this ex parte order should be 
vacated, and the Judge after hearing argu- 
ments directed that the order should be 
vacated, and that the Official Assignee 
should pay the applicant’s costs. A 

We cannot agree with that order. The 
property of an insolvent, who has been 
adjudicated under an order of this Court 
under s: 17 of the Presidency Towns Inso- 


‘lvency Act, vests in the Official Assignee ' 


wherever it may be situated. Jt is an entire- 
ly different question, with which this.. 
Court is not at present concerned, whether 
the Official Assignee will be able to get 
possession of the property so vested in him 
ifit is situated outside British India. The. 


` fact remains that according to the law of 


this country in which the“insolvency peti- . 
tion rests, all the insolvent’s property be- 


“lohgs to the Official Assignee. But whe- 
-ther the property vests or not, it is ` 


perfectly clear that under s. 53 of the Act 
this Court was entitled, and was bound, on 
thé application of the Official Assignee, to 


‘withdraw any attachment already levied ` 


by it on the insolvent’s property. The 


section runs thus: 

“Whereexecution of a decree has issued | 
against the property of a debtor, no person 
shall be entitled to the benefit of the 
execution against the Official Assignee, 
except in respect of assets realized in the 
course of the execution by sale or other- 
wise before the date of the order of 
adjudication and. before he had notice of 
the presentation of any insolvency petition 
by or against the debtor.” 

So that if a person is adjudicated insolv- 
ent in this Court there can be no doubt. 
that this Court, subject to the exceptions 
mentioned in ‘the section, must raise avy 
attachment issued by itself against his 
proyerty, onthe application of the Official 
Assignee, and whether the property of the 


” 
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insolvent outside British India vests or not, 
this. Court cannot allow any creditor of 
the insolvent totake advantage of attach- 
ment proceedings resting in this Court as 
against the Official Assignee, é 
it was conceded before the learned 
Judge that as the decree was a decree of 
this Court, although it was transmitted for 
execution under an order of this Court to 
be executed by another Court, still that 


order could be withdrawn at any time by. 


this Court on any legal or equitable ground. 
That was avery wise concession to make, 
because it contained a perfectly correst 
exposition of the law applicable to the 
case. Unfortunately the appellant in this 
Court was advised to retract what was 
previonsly conceded. It is tiue that under 
8. 41 of the Code, a Court to which a decree 
is sent for execution shall certify to the 
Court which passed it the fact of such 
execution, or where the former Court fails 
to execute the same, the circumstances 
attending such failure. But it- cannot 
Possibly be deduced from the provisions 
of that section that once the Court which 
originally passed the decree has sent it for 
execution to another Court, it has no power 
to order that the decree be returned. For 
instance, if the decree had been satisfied 
elsewhere, and the judgment-debtor inform- 
ed the Court which passed the decree and 
asked that execution proceedings in the 
Oourt to which the decree had been sent 
should be stayed and the decree returned, 
itis clear that the Court could make an 
order withdrawing its own decree from the 
Oourt to which it has beensent. In any 
circumstances, the Court which makes an 
order transferring its decree for execution 
to another Court, must also have the power 
to bring the decree back. The points raised 
by Oounsel for the respondent applicant 
must be decided against him, and the 
appeal must be allowed with costs through- 
out, Costs to include -costs of the Rule. 
Order of September 10 restored. i 
R L Appeal allowed. 
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-CALCUTTA HIGH COURT. 
APPEALS FxOM Oxvers Nos. 303 AND 

359 of 1y23 AND APPEAL FROM APPSLLATE 

Decree No, 4016 or 1923. f 
Auguss 18, 1923. 


Present :—Justice Sir Ewart Greaves, Kr., 


and. Mr. Jusuce Duval. 
BARADA PROSAD ROY CHOWDHURY 
AND OTHERS—D&FENDANTS—APPELLANTS 
versus e 
TARAK NATH MANDAL ANDON HIS 
DEATH HIS HEIR AND LEgaL REPRESENTATIVE 
BHABA SINDHU MANDEL—PLatntiFes 
`- — RESPONDENTS, 
Bengal Tenancy Act (VIII of 1885), s. 13—Land- 
lord's fee, failureto pay—Notice, service, of, absence 
of—Auction-purchase, effect on. 


Neither failure to pay landlord's fee, nor mere ` 


failure to serve notice under s. 13 of the Bengal ' 


Tenancy Act invalidates the purchase of a tenure at 
an auction-sale, [p. 148, col. 1.] : 


Appeals against an order of the Sub- : 


ordinate Juuge, Second Court, 


24-Par- + 


ganas, dated tue 25th May 1923, reversing ~ 


that of the Munsif, Fourth Court, at Dia- * ` 


mond Haroour, dated the 10in May 1921, 


Babu Hemendra Chandra Sen, for the- 


Appellants. f . 


Mr. Sarat Chandra Basu (with him Babu ` 


Surya Kumar Arch, for the Respondents, 
JUDGMENT, 
Greaves, J.—Appeals Nos. 358 and 359 
are by the defendants. 


los tne suits out of: 


Mise 


which these appeals arise, namely, 484 and”: 
485...the plaint sued for recovery of khas ` 
possession of certain land on dectaration of ' 


his title tnereto. ‘The plaintif based his | 


title on a purchase in the year 1911 in exe- 


cution of a money decree against two per- . 
sons Rati Kanta and Kshetra, the purchas - 


being of a jama which these two persons 
held under the zemindar. 
these suits was that in the year 1915. the 
zemindar had broughta rent suit against 


' Rati Kanta and Kshetra the recorded te- 


nants and brought the tenure to sale and 
himself purchased it thereafter settling it 
with the defendants, In the year Lall sale 


it was not expressly stated that the pro-. 


perty was a tenure’ aud it appears that no 


The defence in ` 


landiord’s fee was paid and uo notice was . 


given toethe landlord under the provisions 
of s. 13 of the Bengal Tenancy Act. 


Under ` 


these circumstancés it is urged before usin - 


this appeal that the title wuich the defend- 
ants obtained by a settlement from the 
landlord in 1915 should prevail against the 


- prior purchase of the plaintiif in 1911, the 


suggestion being that as the landlord's fee 
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was not paid and the notice was not given, 
the tenure did not pass at the sale in 1911. 
The first Court dismissed the suit holding 
that in 1911 there haq been no sale of the 
* tenure as the landlora’s fee had not been 


- paid and the notice had not been served. 


The second Court held agreeing with the 
first Court thatthe property was a tenure 
but held that the fact that. the fee was not 


paid and the notice was not given did not. 


affect the passing of the tenure and that 
accordingly the plaintiff's right by virtue 


of his purchase in.1911 prevailed over the 


. subsequent purchase in 1915. So far as the 
question of.non-payment of the landlord’s 
fee is concérned this point is clearly un- 
arguable having regard to the provisions 
of Bengal Council Act I of 1903. Section 
l.of the Act provides that no transfer 
which has heretofore been made or which 
may hereinafter be made under inter alia 
s. 13 of a permanent tenure shall be deemed 
to be invalid merely on the ground that 

` the landlord’s fee prescribed by the section 
has not been paid. But it is stated that 
notwithstanding this provision the failure 
to serve the notice brings-about the result 
that the tenure has not passed. Now turn- 
ing tozs, 13 of the Bengal Tenancy Act it 
seems to me that the payment of the land- 
lord’s fee and the payment of the fee for 
service of notice are really one and the 
same transaction and I think that it cannot 
haye been the intention .of the Legislature 
to provide that the mere failure to serve the 

-notice has the effect of invalidating the 
sale of the tenure. I think, therefore, for 
these reasons that the point. raised in the 
appeal is not a gocd‘one and that. the mere 
failure to serve the notice in 1911 and to 
pay the landlord’s fee did not affect the 
passingof the tenure at the sale in 1911 
that being so the landlord's purchase in 

“1915 can have no effect and with it must 
fail the settlement of the defendants by 

- him as tenants on the land. 

Tlé.other appeal which is before us 
No. 2316 of 1923 must also be dismissed 


having regard to the decision just given in, 


the .other appeals, In the result, these ap- 
eals fail ‘and are’tfismissed with. costs, 
We fix ihe hearing fees at.two gold mohurs 
for ihe two miscellaneous appeals, 
Duval, J.—I agree, ta 
R. Ja Appeal dismissed, 


LAHORE HIGH COURT, 
First Civiu APPEaL No. 1787 or 1925. 
p January 19, 1926. 

Present :—Mr. Justice Addison. 
SHAHAB DIN—DEFENDANT—ÅPPELLANT 
versus 
Musammat UMRAN AND oTHERS—PLAINTIFFS 


— RESPONDENTS, 

Custom—Extension of custom by deductions—Per= 
sonal law, failing back upon, when no custom proved— 
Muhammadan Law—Inheritance—Descendants of 
brother's daughter. 

It is outside the province of a Court to extend 
custom by the process of deduction from the princi- 
ples which seem to underlie custom which have been 
deffaitely established. [p. 149, col. 1 ] 

Dalipa v. Dallu, 4 L. L. J. 336, followed. 

Among parties generally following Customary Law 
it is permissible to fall back as a last resort on their 
personal law for the decision ofa point on which no 
definite rule of custom applicable to the parties can be 
found. [p. 149, col. 2.] 


Tabi v. Saudagar Singh, 78 Ind. Cas. 932; A.I. R. ` 


1924 Lah. 698; 1 L. C. 290, followed. 
Under Muhammadan Law the descendants of bro- 


ther's daughter of the deceased who died during the . 


lifetime of the deceased are not entitled to succeed in 
lit presence of other daughters of deceased's brother. 
ibid. 

Gobinda v. Nandu, T4 Ind. Cas. 644; 5 1, 450; A. I.. 
R. 1922 Lah. 217, distinguished. 


First appeal froma decree of the Addi- ` 


tional Judge, Lahore, dated the 28rd Janu- 
ary 1925, modifying that of the Third Class, 
Sub-Judge, Chunian, dated the 29th-Febru- 
ary 1924, 
Lala Har Bhajan Das, for the Appellant. 
Lala Ganga Ram, for the Respondents. 


JUDGMENT.—The parties to this 
second appeal are Muhammadan Jats. 
There were two brothers Sattar and Barkhur- 
dar, Sattar died leaving several daughters 
and was succeeded by his brother Barkhur- 
dar. Barkhurdar then died childless and 


in 1913 he was succeeded by Musammat ` 


Umran and Musammat Amir Bibi two of 
the daughters of his brother Sattar who 
e predeceased him. No share was given to 
the sons of a third deughter Musammat 
Bhagan who had died during the lifetine 
of Barkhurdar. lt would seem that they 
did not come forward at that time to claim 
any share. Then in 1917 Musammat Amir 
Bibi died and was succeeded by her two 
daughters, Musammat Karam Bibiand Mus- 
ammat Hayat Bibi. In 1919 Musammat 
Umran instituted asuit against these iwo 
daughters, of Musammat Amir Bibiclaimin 


that she was entitled to all the land lett by 


oy 
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Barkhurdar. This suit was dismissed in 
June 1922.. Then on the 21st December 
1922 thé son and. grandsons of Musammat 
Bhagan, -who were-given nothing*in 1914, 
sued for possession of one-third of the land 
left by Barkhurdar on the ground that they 
were heirs along with Musammat Umran 
and. Musammat-Amir Bibi. In April 1923 
Musammat Umran brought a second suit 
again ‘claiming that she alone was entitled 
to succeed to Barkhurdar. Her suit was 
tried along with the suit brought by the 
descendants of Musammat Bhagan. Musam- 
mat Umran’s suit was dismissed and the 
suit brought by the descendants of Mustm- 
mat Bhagan was decreed. On appeal to the 
Additional District “Judge he held that 
there was no provision in Oustomary Law 
recognising a right of inheritance in favour 
of the descendants of daughters ofa brother 
of the last male proprietor, i.e., he held 
that none of the daughters of Sattar were 
entitled to succeed under Customary Law. 
He, therefore, accepted the appeals before 
him and dismissed thesuit of the descend- 
ants of Musammat Bhagan asthey had not 
established that by custom they were en- 
titled to succeed to :Barkhurdar, while 
they werenotheirs under Muhammadan Law. 
Against this decision these second appeals 
have been filed: 


_ It has been clearly held in Dalipa v. Dallu 
(1) that in that case: it had not been estab- 
lished that -by custom a brother's daugh- 
ter had a right of succession in the 
tbsence of all male collaterals and that it 
Was outside the province of the Court 
to-extend custom by the process of deduc- 
tion from the principles which seem to 
underlie customs which have been definitely 
established. In the present case there is no 
evidence on Issue No. 8 whether Musammat 
‘Bhagan’s descendants were entitled to suc- 


teed to one-third of the land though shee 


‘died in the lifetime of Barkhurdar. Fur- 
ther, it was held in Tabiv. Saudagar Singh(2) 
that among parties generally following 
QOustomary Law it was permissible to fall 
back as a last resort on their personal law 
for the decision of a point on which no 
definite rule of custom applicable could be 
found, Now, under Muhammadan Law 
which is the personal law of the parties it 
was admitted that Musammat Amir Bibi 


(D 4L. L. J. 338. . « 
cf! 78 Ind. Cas, 932; A:T: R: 1924 Lah, 698; 1 L. G. 
(3 
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as 


and Musammat Umran would certainly 
have succeeded to Bakhurdar's estate an: 
would have excluded Musammat Bhagan's 
descendants, and this was what actually 
happened in 1913, nô objection being taken. 
to this till 1922. 

Appellants’ Counsel, however, 
me to Gobinda v. Nandu (3) where it was 
held that there was no reason for holding 
that custom excluded a daughter's son 
from inheritance on the ground of his 
mother having predeceased her father. In 
that case, however, there was no dispute 
between the daughter's son and a daughter 
who was living at the time when the suc- 
cession opened out. In that case also the 
paron law of the parties was the Hindu 

aw. ; 

In my judgment, therefore, the descend- 
ants of Musammat Bhagan failed to prové 
that they were entitled by custom to suc 
ceed to one-third of the land left by Bar- 
khurdar. The defendants clearly pleaded 
that they were the heirs both by custom . 
and by law. Itis clear that they are not 
the heirs by custom, but as shown above 
they are entitled to fall back on their per- 
sonal law under which the descendants of 
Musammat Bhagan are not entitled to 
succeed. The decisionof the learned Ad- 
ditional Judge of Lahore is, therefore, 
correct and I dismiss hoth these appeals 


with costs. MAN; 
R, L. Appeals dismissed. _ 
(3) 74 Ind, Cas, 644; 5 L. 450; A. I. R. 1923 Lah. 
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BOMBAY HIGH COURT. | 
ORIGINAL CIVIL JURISDICTION APPEAL | 
No. 115 or 1925. 
January 27, 1926. . 
Present :—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 
-NOWROJI PUDUMJI SIRDAR— 
APPRULANT e 
versus 
KANGA & SAYANI—ReEsponpDENT, 
Bombay High Court, Original Side Rule 494— 
Bombay Pleaders Act (XVII of 1920)—Attorney— 
Tr ation of bill for work done as Pleader in 
mx fussil- -Work done on appellate side of High Court 
—Taxation of bill., tips f 
Before the operation of Bombay Pleadera Act, 1929, 


referred ` 
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b Solicitor would be entitled to have his bill for pro- 
fessional work done in the mofussil taxed by the Taxing 
Master on the origina] side- of the High Court. Buta 
bill for the work done on the appellate side of the 
High Court could not be s2 taxed. 


„Appeal against. tha. judgment of - Mr. 
*Justice Mirza. BA igs ; 

: Mr ‘Kanga, Advocate-General, (with him 
Mr. Tendulkar), for the Appellant. 

- Mr. B. J. Desai, (with him Mr. Coltman), 
for the Respondents, ` ii 
_ JUDGMENT.—Messrs. Kanga and 
Sayani, a firm of Solicitors practising in 
Bombay, obtained an order’on November 
26, 1924, that the Taxing Master of this 
Court should tax the applicant’s bill of 
costs, charges and expenses between attorn- 
ey and client in the matter of professional 
services rendered by them toSirdar Nowroji 
Pudumji. The bills were very numerous. It 
is conceded that any bills lodged according 
to that order which were connected with 
work done by members of the Solicitors’ 
firm who happened to be Pleaders, on the 
appellate side of the High Court, would 
have to beexcluded. The remaining bills 
mostly deal with work done by Messrs, 
Kanga and Sayani for the opponent in 
the Mofussil Courts. 

| Oa September 28, 1925, the opponent 
took out a summons against Messrs.. Kanga 
and Sayani for an order that the Taxing 
Master should not ‘proceed with the taxing 
of the bills referred to in the summons, 
The chief ground on which the summons 
was taken- out was that the bills were in 
respect of work which had hothing to do 
with the original side of the High Court. 
And it was also contended that when Mr. 
Kanga, one of the partners of Messrs, 
Kanga and Sayani,. rendered professional 
services in the Poona Court, he did so as a 
Pleader, and net as a member of a Solici- 
tors’ firm. 

We see. no reason why a Solicitor prac- 
tising in Bombay and performing profes- 
sional services for a client regarding 
business in the mofussil, should not be 
entitled to send a bill to his client for 
such professional services, and if the 
. Client declines to pay, why he should not 
be entitled to come to the Court and’ask 
for a common order'fb get the bills taxed 
by the Taxing Master. It may be that 
hereafer attorneys will come within the pro- 
:vizionsof the Bombay PleadergAct (Bomhay 
Act XVII of 1920) with regard to any 
work done in the Mofussil Courts, - We 


. 


` „are not conçerned with that Act at present, 
Aree, A ka oe ert Kek anae 


In the matter of INDIAN INCOME TAX.. 
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as the work for which the respondents arg 
charging Was done before that Act came 
into fores. Nor are we now concerned 
With the difficulties which may arise when 
the Taxing Master is-taxing the bills. We 
need only say we think that r. 494 
justified the order made on the Taxing 
‘Master to tax the bills of Messrs, Kanga 
and Sayani excluding those relating to 
work.done on the appellate side of the 
High Court. The appeal must be dismiss- 
ed with costs. No order.as to costs of the 
summons, - 

RL. 


Appeal dismissed, 


LAHORE HIGH COURT, 
CIVAL Misceuuang us No, 400 or 124, 
January 19, 1926. 
Present:—Mr. Justice Martineau and 
h . Mr. Justices’ Le Rossignol. 
In the matter of Taz INDIAN INCOME 
2 i TAX ACT, 1922 
; AND 
In the matter of AN APPLIGATION BY 
, Messrs, KESRI DAS AND Soxg UNDER 
‘s. 66 (2) oF TAR SAID ACL, 
Income Tax Act (XI of 1922), ss. 18 proviso, 22 (4), 


23 (2)—Returns by assessee incomplete oi incorrect 
— Procedure in assessment. ` - 


~ Whena return furnished by an assessee in com- 
pliance with a notice under s. 22 (4) of the Income Tax 
Act, is found by the Income Tax Othcer to, be incorrect, 
the proper procedure.for him is not to compute the 
income as he thinks fit bus to serve the assessee 
with a notice under s, 23 (2) requiring him on a date 
to be specified therein, either to attend at.the Inccme 
Tax Orlicer's Office or to produce or to cause to be 
produced any evidencë on which he intends relying 
in support of his return, Non-compliance with this 
Procedure makes an assessment illegal. [p. 151, col. L] 
Proviso to s. 13, Income Tax Act. applies only where 
no method of accounting has been regularly employed 
or where the method employed is such that iu the 
opinion of the Income Tax Oficer, the income, profits 
E gains cannot properly®be deduced therefrom, 
Lebid. | < UF 
Mr. C. H. Oertel, forthe Petitioner. 
Mr. Dev Raj Sawhney, for the Respondent. 
ORDER.—The petitioners manufacture 
and sell aerated waters and Carry on @ 
grocery business. They furnished a return 
of their income for the year 1922-1923 and 
produced their accounts ‘The Income Tax 
Officer in an order of the 20th October 1923 
said that no regular accounts were pro- 
duced and that it was doubtful whether 
those seen by the Inspector'were genuine, 
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and remarking that the business was pros- 
perous and profitable he proceeded to give 
an estimate, not based on any evidence, of 
the sales and profits, as well as of the in- 
come derived from the rest of the peti- 
tioners’ house property, considerably in 
excess of the figures stated in the petitioners’ 
return; he assessed the total income at 
Rs. 22,000. On appeal the Assistant Com- 
missioner allowed an additional Rs. 2,000 
for the cost of the petitioners’ establish- 
ment, but otherwise upheld the order of 
the Income Tax Officer. The petitioners 
then applied to the Commissioner to refer 
“certain questions of law to this Court. The 
application was rejected, but this Court on 
being moved by the assessees under s. 66 
(3) of the Income Tax Act, directed the 
Commissioner to state the case, and a re- 
ference has now been made by him in 
accordance with that direction. 

Ths learned Commissioner has dealt at 
-considerable length with the various points 
èight in number mentioned by the peti- 
tioners in their application to him. We 
think it is unnecessary to enumerate them 
or to discuss them in detail. The only real 
question for decision is whether after the 
petitioners had furnished a return of their 
income and had produced their accounts in 
compliance with a notice under s. 22 (4) of 
the Act, the Income Tax Officer, when not 
satisfied that the accounts were correct, was 
justified in computing the income in such 
a manner ashe thought fit. In support of 
the Income Tax Officer’s order the learned 
Commissioner relies upon the proviso 
to s. 13, but that proviso applies only 
where no method of accounting has been 
regularly employed or where the method 
employed is such that in the opinion of the 
Income Tax Officer the income, profits and 
gains cannot properly be, deduced there- 
from. The Income Tax Officer, in his order, 
assessing the petitioners, said nothing about 
the method of accounting employed by 
them, but expressed a doubt, for which he 

ave no reasons, as to the genuineness of 
their accounts. Section 13, therefore, has 
no application at all, but the section appli- 
cable is s. 23 (2), which requires the Income 
Tax Officer, if he has reason to believe that 
the return made is incorrect or incomplete, 
to serve on the person who made the re- 
turn a notice requiring him, on a date to 
be therein specified, either to attend at 


the Income Tax Officer s_ Office or to, pro- - 
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duce or to cause to be produced any evi- 
dence on which such person may rely in 
support of the return. In this case the 
Income Tax Officer did not serve such a 
notice on the petitfoners, nor does he ap 
pear to have pointed out to them any-defects 
or irregularities in the accounts so that they 
might be able to explain them, but he made 
a purely arbitrary assessment without hav- 
ing given them an opportunity of support- 
ing the return which they had furnished. 
Such an assessment was, in our opinion, . 
illegal and we answer the question of law 
above stated in the negative and direct 
that the petitioners be paid their costs by 
the Orown. 
R, L, Order accordingly. 


ee 


MADRAS HIGH COURT. 
Orvit Reviston Petition No. 940 or 1924. 
December 2, 1925. 
Present:—Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 
SALAR BAG SAHEB—DEFENDANT ` 
No. 1—ResponDENT No. 1—PSTITIONER 


versus 
KARUMANOCHI KOTTAYA— 
PLANT!IFF —PETLTIONBR—RESPONDENT. 

Civil Procedure Code (Act Veof 1908), s. 144, 0. IX 
—Dismissal of suit in default—Application for 
restoration also dismissed in default—A pplication to 
restore application, whether maintaina le. 

An application under 0. IX, O. P.C., to set aside 
an order of dismissal of a suit in default, is not an“ 
application in suit but is an independant one coming 
under s. 141, C. P. O. Such an application, tke-efore, 
is covered by O. IX and can be restored under that 
order if dismissed in default. 

Petition, under s. 115 of Act V of 1908 and É 
s. 107 of the Government of India Act, 
praying the High Court to revise an order. 
hatad the 23rd November 1924, of the Court 
of the District Munsif, Batatla, in I. A. 
No 1711 of 1924 in O. S. No. 73 of 1923. 

Mr. Ch. Raghava Rao, for the Petitioner. 

Mr. G. Lakshmanna, for the Respondent. 

JUDGMENT. ` 
` Waller, J.—The facts are these. Res- 
pondent's suit was dismissed fer default. 
He applied to have it restored under O. IX, 
Sch. I, C. P. C., and that application also 
was dismissed for default. He then applied 
again under O.1X to have the application 
restored and it was restored. The other 
party comes up in revision on the ground 


< 
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shat the provisions of O, IX, do not govern 
applications made under the order itself. 

Authority on the point is divided. The 
Calcutta High Court has held one way 
[Bepin Behari Saha v. Abdul Barik (1)] the 
Patna High Court tlte other [Ramgulam 
Singh v. Sheo Deonarain Singh (2)] Phillips, 
J., ina case exactly parallel to this has 
recently followed the Calcutta view [Venkata 
Narasimha Rao v. Hemadu Suryanarayana 
(3)]. In Kalliakkal v. Palani Koundan (4), 
Devadoss, J., and Iheld that O. IK, does 
not apply to proceedings in execution of 
decrees. It is now argued that we stated 
the proposition too widely, in other words, 
that all that was laid down in Thakur 
Prasad v. Fakir Ullah (5) was that O. IX 
did not apply to execution petitions. If, 
however, it does not apply to the petitions 
themselves, it is difficult tosee how it can 
apply to applications. incidental to and 
arising out of them. 

What we are now considering is a differ- 
ent point. No doubt, the Privy Council 
decision is open to a limited construction, 
but what obviously was intended to be 
excluded by the Legislature from the opera- 
tion of s. 141, O0. P. C., was any proceeding 
in å suit., This is shown by the explana- 
tion added to s. 647 by Act VI of 1892: As 
pointed out by Phillips, J., the proceeding 
we are dealing with is not a proceeding in 
a suit, for the suit has been dismissed. I 
would follow his dècision and dismiss the 
petition with costs. 

Madhavan Nair, J.—The decision of 
Phillips, J., "in Venkata Narasimha Rao v, 
Hemadu Suryanarayana (8) on identical 
facts covers the present case. I also would 
follow that decision and dismiss this peti- 
tion with costs. 

VAN. v. 

N.E. Petition dismissed. 


(1) 35 Ind. Cas. 613; 44 C. 950; 210. W. N. 30; 24 
C. L. J. 446. i 


; 2) 51 Ind. Cas. 152; 4 P. L. J. 287. 

6 92 Ind. Cas. 802; 50 M, L. J. 75. 

4) 92 Ind. Cas. 533; 23 L. W. 227, ; 
(5) 17 A. 106; 5 M. L. J. 3: 291. A. 44; 6 Sar. P. Q. 
J. 526; 8 Ind. Dee. (N. 8.) 393 (P. C3. i 
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LAHORE HIGH COURT. 
CIVIL APPEAL No. 851 oF 1925. 
January 28, 1926. 

Present: —Mr. Justice Martineau and 
Mr. Justice LeRossignol. 

MEHL SINGH—Derenpant—APPELLANT 

P versus : 
AMAR NATH AND oTsERS—PLAINTIFFS 
AND DEFENDANTS — RESPONDENTS. 

Mortgage—Mortgagor paying off earlier mortgage 
— Charge, keeping alive of—Presumption—Improve- 
ments by mortgagor paying off earlier mortgage 
Priority of charge. ` 

Where there are several mortgages on a property the 
owner of the property may, if he pays offan earlier 
mortgage, keep it alive for his benefit and come in 
befoae the later mortgagee In the absence of an 
indication to the contrary, it is to be presumed that 
the owner intends to keep alive the previous charge if 
it would be for his benefit. “a 

Malireddi Ayyareddi v. Adusumilli | Gopala- 
krishnavya, 79 Ind. Cs. 592; 47 M. 190; 22 A. L. J. 
45; 46 M. L., J. 164; A. I. R. 1924 P.O. 36;19 L. W. 
215; 26 Bom. L. R. 204; 34 M. L. T. 1; 2 Pat. L. R. 
99; 10 0. & A, L. R. 289; (1924) M. W. N.290; 390. 
L. J. 204; 28 ©. W. N. 1025 51 I, A. 140; L. R.5 A. 
(P. ON 49; 10. W. N.27 (P. C>, Gokaldas Gopaldas - 
v. Puranmal Premsukh Das, 10 0. 1035; 11 I. A. 126; 
8 Ind. Jur. 396; 4 Sar. P. C. J. 513; 5 Ind. Dec. (N. 8.) 
692 (P. U.), Dinobundhu Shaw Chowdhury v. Jogmaya 
Dasi, 29 C. 154; 29 I. A. 9; 6 O. W. N. 209; 12 M.L. J. 
73; 4 Bom. L `R. 238; 8 Sar. P. C. J. 217 (P. C.) and 
Mahomed Ibrahim Hossein Khanv. Ambika Pershad 
Singh, 14 Ind. Cas. 496; 39 0. 527; 11M. L. T, 265; 
(1912) M. W. N. 367;9 A. L. J. 332; 14 Bom. L. R. 
280; 16 C. W. N. 505; 15 O. L. J. 411; 22 M. L. J. 468; 
39 I. A.68 (P. O.), followed. , 

Where the earlier mortgage-deed paid off by the 
owner contains a clause by which the mortgagee is 
entitled to be re-imbursed at the time of redemption 
for any expenditure incurred by him during the 
currency of the mortgage, the owner is entitled to 
the benefit of that condition and the sum which he 
spent on improving the property must be allowed 
as a prior charge. ma 

Appeal from a decree of the District 
Judge, Gujranwala, dated the 7th January 
1925, setting aside that of the First Class 
Senior Sub-Judge, Gujranwala, dated the 
29th August 1924. 

. Bakhshi Tek Chand and Lala Nawal 
Kishore, for the Appellant. 
* Mr. G. C. Narang and Lala Amar Nath, 
for the Respondents. 


JUDGMENT.—Five shops belonging 
to Jodh Singh, defendant No. 1 and his 
brother Rattan Singh were mortgaged by. 
them in 1917 to Maya Ram with possession 
for Rs. 3,000. In 1918 Jodh Singh mort- 
gaged his 4 share to the plaintiff's predeces- 
sors-in-title for Rs. 900. No mention was 
made inthe second mortgage-deed of the 
prior mortgage. In 1920, Jodh Singh ahd 
Rattan Singh sold the shops to the 2nd 
defendant; Mahal Singh for Ra. 3,000, jeTho 
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mortgage to Maya Ram was mentioned in 
the sale-deed, but not the moftgage to the 
plaintiffs. The latter have now sued on 
their mortgage-deed for the recovery of the 
amount due tothem by the sale of half of 
the mortgaged property and have been 
given a decree. i 

Mahal Singh had after his purchase paid 
to Maya Ram, the amount due on his 
mortgage, namely, Rs. 3,299-6-0, and made 


improvements in the property on which it. 


has been found that he spent Rs. 2,626, 
and he claimed to be entitled toa prior 
charge in respect of half of each of these 
sums. The Trial Court held that he was 
entitled to priority in respect of both items, 
but the lower Appellate Court has held 
that he has a prior charge only in respect 
of the payment made to Maya Rain. He has 
filed a second appeal and the plaintiffs have 
lodged cross-objections. 

In Malireddi Ayyareddit v. Adusumilli 
Gopalakrishnayya (1), it was ‘held by the 
Privy Council that where there are severel 
mortgages on a property the owner of the 
property may, if he pays off an earlier 
mortgage, keep it alive for his benefit and 
then come in before the later mortgagee. 
Jt "was also held that in the absence of an 
indication tọ the contrary it is to be pre- 
sumed that the owner intended to keep 
alive the previous charge, if-it -would be 
for his benefit, and the same principle has 
been laid down in other decisions of the 
Privy Council reported as Gokaldas Gopal- 
das v. Puranmal Premsulch Das (2) and 
Dinobundhu Shaw Chowdhury v. Jogmaya 
Dasi (3; and Mahomed Ibrahim Hossein 
Khan v. Ambika Pershad Singh (4). We 
agree, therefore, with the lower Appellate 
Court that the appellant must be taken to 
have intended to keep the mortgage in 
favour of Maya Ram alive for lis benefit} 
there being nothing to show the contrary, 
and that he is entitled to priority im 


(1) 79 Ind, Cas, 592; 47 M, 190; 22 A. L, J. 45; 46 M.’ 


L.J 164: A. J. R. 1924 P. ©. 36; 19 L. W: 215; 26 
Bom. L. R. 204; 34 M. L. T. 1; 2 Pat. L. R. 99; 10 O. 
&A L. R. 269; (1924) M. W. N. 290; 39 0. L. J. 204; 
28 C. W N. 1025; 511 A. 140; L. R. 5A. (P. C) 49: 
10. W. N.27 (P. 0). : 

(2) 10 O. 1035; 11 I. A. 126; 8 Ind, Jur. 396; 4 Sar. P. 
C. J. 543; 5 Ind. Dec. (N. s.) 692 (P. C 


3). 
(3) 29 ©. 154; 29 L A. 9; 6 O. W.N. 209; 12 M. L: J.’ 


73; 4 Bom. L. R. 238; 8 Sar. P. O. J. 217 (P. C.). 

(4) 14 Ind. Cas. 496: 39 0.527; 11 M. L. T. 265; (1912) 
M. W. N. 367; 9 A. L. J..832; 14 Bom. L. R. 280; 16 O. 
W. N. 505; 15 O. L. J. 411; 22 M. L.J. 468; 391 A. 
wr. Ba ~ 
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respect of the sum which he paid to Maya 
Ram on account of Jodh Singh's: share. 
With regard to the expenditure on im- 
provements, it is to be observed that Maya 
Ram’s mortgagedeed contained a clause 
by which he was to be re-imbursed at the 
time of redemption for any expenditure 
incurred by him during the currency of 
the mortgage. The appellant, who on pay- 
ment of the amount due to Maya Ram 
stood in the latter’s shoes, is entitled to the 
benefit of that condition and the sum 
which he spent on improving the property 
must be allowed asa prior charge. i 
We accordingly dismiss the cross-objec- 
tions and accepting the appeal, we set aside 
the decree of the lower Appellate Court 
and restore that of the Trial Court. The 
plaintiffs will pay the appellant’s costs in 
this Court and the lower Appellate Court. 
Costs in the Trial Court will be paid as 
directed by that Court. : i 
a R.L. Appeal accepted, 


ee 


BOMBAY HIGH COURT. 
ORIGINAL CWIL Jurispici10n Burr No..934 
oF 1916. 
November 9, 1925. 
Present:—Mr. Justice Mirza. 
ANANDRAO BHICAJ{ SABNIS— 
PLAINTIFF 
versus 
NAPU PATRAMUL—DEFENDANT. ° 

Attorney— Costs, charging order Jor—Decree-holder's ` 
claim—Priority. 

The attorney's right to a lien for his costs is 
ancillary to the right he has of recovering his costs 
against his client. Where the attorney is unable to” 
show that he cannot get payment from his client where 
others besides the client are interested in the fund; 
the Court would not exercise its discretion in favour 
of attorney against the other parties so interested. 
[p. 155, col. 1.] f 

Mr. Judah, for the Applicants. 

Mr. Jinnah, for the Plaintiff. 
JUDGMENT.—The applicants by this 
summons ask for'a declaration that they ` 
are entitled to a charge to the extent -of 
Rs. 3,600 on a sum gi Rs. 1,7]5-8-4 and on 
another sum of Rs. 2,226-6-0 which sums 
are directed to be paid to the lst defendant: 
by the 2nd defendant and the plaintiff re- 
spectively*by a decree of this Court. The 
applicants are attorneysof thisCourt andre- 
presented both defendants Nos. 1 and 2in the 
proceedings which terminated in an order- 


154 
‘tn favour of their client defendant No. 1. 
The applicants estimate their costs against 
defendants Nos. Land 2 jointly to amount 
to Rs. 7,000. . They have, already received 
from defendant No, 2 a sum of Rs.3,400 by 
way of advances and are now seeking to 
secure themselves for the payment of the 
balance of costs due to them by obtaining a 
charging order on’ the amounts payable 
under the decree to the jst defendant by 
defendant No. 2 and by the plaintiff res- 
-pectively. The plaintiff is a decree-holder 
against the lst defendant in Suit No. 1447 
. of 1914. He has attached the decree in 
favour of the Ist defendant against defend- 
ant Nc. 2 and claims to set off against his 
own decree the amount awarded to defend- 
ant No. 1 against him in the present 
suit. He has not attached the decree of 
defendant No. 1 against himself. The 
Pa claim priority against the plaint- 
iff. : 
This was a partnership action filed by 
the plaintiff against the defendants for 
dissolution of a partnership between them 
and for the usual partnership accounts. 

By a decretal order of reference dated 
April 13, - 1917, the matter was referred to 
the Commissioner of this Court. 
1, 1925, the Commissioner made his report 
whereby he found that a sum of Rs. 3,627-9-4 
was dus to the Istedefendent in respect 
of his one-third share in the said partner- 
ship. The Commissioner further found 
that a sum of Rs. 3,184-4-4 was due tothe 
2nd defendant in respect of his one- 
“third share in the partnership.. The Com- 
missioner found also that the plaintiff had 
overdrawn his share and was liable to 
#efund Rs, 2,540-1C-8. -The Commissioner 
further found that the znd defendant 
had in his hands on behalf of the partner- 
ship a sum of Rs, 4,271-3-0. The plaintiff 
filed exceptions to the Commissioner's re- 
port. His exceptions were allowed in res- 
pect of two items thereby decreasing his 
liability by a sum of about Rs. 900, The 
final decree was made on July 20, 1925, 
put as the decree drawn up was not in 
accordance with the judgment, the decree 
as drawn up and sealed’ Was rectified hy an 
order dated September 7, 1925. The decree 
as finally drawn up and rectified provided 
that the 2nd defendant do receiye out of 
Rs. 5,214-1-6 then in his hands Rs. 3,498-9-2 
in payment of the balance of his one-third 
share and do pay the balance of Rs. 1,715-8-4 
to the Ist defendant on account of his 
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one-third share. The decree further pra- 
vided that the plaintiff do pay to the lst 
defendant’, Rs. 2,225-5 0 for the balance of 
his share. The decree further directed 
that in the event of there being no assets 
of the'partnership to pay the costs of the 
action, the plaintiff, the lst and the 2nd 
defendants do each pay aone-third equal 
share of the costs. The increased figures 
in the final decree are due to the addition 
of interest subsequent to the Commissioner's 
findings. . 

The usual order for costs in a partner- 
ship gction is to make the costs of all 
parties come out`of the partnership assets, 
It is common ground here that the partner- 
ship had no assets beyond the moneys in 
the hands of the defendant No. 2 and what 
the plaintif owed to it in respect of his 
overdrawn share. The intention of the 
decree, in my opinion, was that costs should 
be paid out of the partnership assets but it 
has been cumbrously expressed. Instead 
of adopting the course of ordering the 
plaintiff torefund to the partnership the 
amount he had overdrawn and ordering the. 
2nd defendant to refund to the partner- 
ship the amount in his hand so as to put 
allthe partners on an equal footing; the 
decree provided that defendant No, 2 should 
pay over to the defendant No. 1 the balance 
of the fund in his hands after deducting 
therefrom what was due to himself for his 


“own share, and.thatthe deficit due to de- 


fendant No, 1 should be made good by the 
plaintiff paying over to him direct the 
amount which-he owed to the partnership. 
Costs of all parties would then be pooled 
up and each partner would pay an equal one- 
third part of such costs. By adopting this’ 
method the result would be the same-as if 
costs were originally paid out of. the part- 
nership assets and distribution had taken 
place afterwards. In the event of the assets 
being found insufficient to pay up all the 
costs, the partners would be personally 
liable for the balance in equal shares. Had 
the usual ćourse been followed of ordering 
costs out of the paztnership assets, defend- 
ant. No. 1 would not receive the two sums 
mentioned under the decree but they would 
inthe first instance be appropriated towards 
payment of the costs of the partnership 
action. "i 

The plaintiff contends that defendant No. 2 
is a substantial party and that the appli- 
cants can recover from him all the costs due 
to them jointly from defendenis Nos. 1 and 


*. 
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2. Itis common ground that defendant 
No. 1 has no moneys beyond the sums order- 
ed to be paid to him under the decree. The 
plaintiff further contends that the appli- 
cantsarenot acting bona fide but haveadopted 
these proceedings at the instance of defend- 
ant No, 2 in order to minimise the liability 
of defendant No.2 to them in respect of 
costs. The applicants took out this sum- 
mons after they were apprised of the plaint- 
iff's intention to attach these moneys in 
the hands of the 2nd defendant by the 
plaintiff's attorney's letter dated September 
17, 1925, annexed to the affidavit of Dora- 
swami Naidu in support of the summons. 
The attachment was levied on Septemer 30, 
1925, and the summons was obtained on 
October 2, 1925. 

The two sums of money sought to be 
charged in favourof the applicants were 
obtained by the applicants’ exertions and 
ordinarily they would be entitled to a lien 
or charge on these moneys in preference to 
other creditors Theorder giving such a 
charge no doubt is not ex debito justitice 
but purely discretionary. Such discretion, 
however, is usually exercised by the Courts 
in favour of attorneys. The attorney's right 
to a lien for his costs is ancillary to the right 
he has of recovering his costs against his 
client Where the attorney is unable to 
show that he cannot get payment from his 
client where others beside the client are in- 
terested in the fund, the Court would not 
exercise its discretion in favour of the attor- 
ney against the other parties so interested. 
In the case of Harrisonv. Cornwall Minerals 
Railway Co. (1) the Court disallowed the at- 
torney’s application for a charge on a fund 
where theclients wereable to pay their costs 
as between attorney and client but had desir- 
ed the attorney to obtain them out ofa fund 
in which others were interested in order to 
minimise their own liability. Under the 
circumstances the Court considered the 
attorney's applidation not to be bona fide 
and, therefore, disallowed it. In the present 
case it would appear that the Ist defend- 
ant is unable to pay any part of the costs 
dueto the applicants. He has so far paid 
them nothing by way of advances. All the 
costs so far paid to the applicants are paid 
to them by the #nd defendant. ‘There is 
no evidence before me that the present ap- 
plication is instigated by the 2nd defend- 
ant. In para. 2 of his affidavit Mr. Paruck 


(1) (1884) 53 5 J. Oh. 596; 50 L. T. 452; 32 VER 
749; 48 J. P. 724 
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states:—“After this notice was drva the 
summons has been taken out by the plaint- 
iff's attorneys to thwart the execution pro- 
ceedings.” In para. 3 Mr. Paruck states:—- 
“The 2nd defeidant ..is able to pay the 
full amount of the costs of the applicants.” 
No affidavit in rejoinder is filed and these 
statements are not controverted, 

On the materials before me, if the plaint- 
iff were an outsider who had attached the 
decreein favour of defendant No. 1 bona 
fide, I would be inclined to refuse a charg- 
ing order giving priority to the applicants 
to his detriment. The applicants have not 
satisfied methat they would be unable to 
recover the balance of their costs from the 


2nd defendant and that unless I made 


the order they are seeking, those costs 
would be irretrievably lost to them. The 
plaintiff i is interested in the fund inasmuch 
as he is a decree-holder in another suit and 
has the right to attach the amount. But 
Icannot overlook the fact that the plaint- 
iff is a party to the present decree which is 
binding upon him. The terms of the decree, 
to my mind, are clear that the costs of the 
suit should be paid in equal shares by each 
of the three partners. The plaintiff cannot 
seek indirectly to throw the burden of costs 
coming to the share of the Ist defendant 
upon the 2nd defendant. The defend- 
ants are jointly and,severally liable for 
costs to the applicants. If the applicants, 
are seeking to divide the burden equally 
between the two, that, in my epinion, would 
not bea sufficient reason, in the circum- 
stances of the present case, to induce the 
Court to refuse them a charging order in 
priorty to the plaintiff's attachment on a 
decree in favour of their client obtained, 
through their exertion. 

It has been well said that equality is 
equity. Isee nothing mala fide or wrong 
in the conduct of the attorneys in asking 
for the order. The summons, in my opin- 
ion, asks for too wide an order in favour of 
the applicants. If there are other attach- 
ing creditors of the Ist defendant against 
the decree their claims will not be affected . 
by the order which I propose to pass. 
Under the decree tite plaintff would pro- 
bably be entitled to some contribution to- 
wards the costs of his attorneys from de- 
fendant No.1. Were he to ask for a charg- 
ing order in respect of those costs it will 
be open to him to apply that the applicants’ 
lien should not be ne, to Pixel 
against that claim: 
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The summons will be made absolute -as 
against the plaintiff in respect of his subsist- 
ing attachment and also in respect of the 
decree in favour of defendant No. 1 against 
the plaintiff. Parties te-tack on, their 
costs to their respective claims. Counsel 
certified. 


R. L. Summons made absolute 





LAHORE HIGH COURT. 
Civit MISGELLANKEOUS No. 549 or 1924. 
January 19, 1926. 

Present: —Mr. Justice LeRossignol and 
Mr Justice Martineau. 

BAIS NATH—PETITIONER 


versus 
COMMISSIONER, INCOME TAX, 
| LAHORE—Responpenr. 


Income Tax Act (XI of 1922), 3. 22—Assessment— 


Procedure. 
An Income Tax Officer should be governed in his 
rocedure by judicial considerations. He should base 
his assessment on legal and not on mere hearsay 
evidence. 

Reference made by the Commissioner of 
Income Tax, under s. 66 of the Income Tax 
Act, 1922. 

Lala J agan N ath Aggarwal, for the Peti- 
tioner. 

Mr. Carden Noad, Government Advocate, 
for the Respondent. 

ORDER.—This is a Reference by the 
Commissioner of Indome Tax, under s. 66 
of the Income Tax Act of 1922. 

The assessee, was originally assessed on 
an income of Rs. 12,000 which, on appeal, 
was reduced to Rs. 7,220 and on review by 
the Commissioner to Rs. 4,500. 

We agree with the petitioner that the 
Income Tax Officer should be governed in 
His procedure by judicial considerations. 
He should base his assessment on legal 
and not mere hearsay evidence, which may 
be the evidence of his officers or of mem- 
bers of the public, but without evidence 
that items which do not appear in an ac- 
count should find a place therein, he is 
not entitled to assume on mere general 
hearsay that those items should appear m 
the account. 

‘Should he, however,.find on good evi- 
-dence that even one substantial iteh is 
missing, he would be entitled to treat the 
whole account as unreliable. 

In this case, we find it unnecêssary to 
express our views more specifically for we 
see that the final assessment was made on 
thè admission “of the assessee, and also 
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that the Commissioner holds, as a fact, that 
the-assessee refused a notice under s. 23 (2) 
to appear apd meet the criticisms levelled 
against his accounts. 
Petitioner shall pay the costs of this 
hearing: 
R. L. Order accordingly. 


pa 


CALCUTTA HIGH COURT. 
ORIGINAL Crvit Suir No, 2539 or 1924, 

ò December 10, 1925. 
Present:—Mr. Justice Buckland. 
MANICKLAL DEY CHAUDHURI— 
PLAINTIEF 

versus h 

KADAMBINI DASSI—DEFENDANT. 
Transfer of Property Act (IV of 1882), ss. 111 (b), 
118—Rent, receipt of, after notice to quit—Waiver of 

notice, 

Where rent is accepted after the notice to quit, 
whether before or aftera suit has been filed, the land- 
lord thereby shows an intention to treat the lease as 


subsisting and. there is a waiver of the notice to quit, 
[p. 157, col. 1.] 


Mr. B. N. Ghose, for the Plaintiff. 

Mr. M.N. Kanjilal, for the Defendant. 

JUDGMENT.—This is a suit to re- 
cover possession from the defendant of the 
premises No. 16, Prem Chand Boral Street 
and for damages at therate of Ra. 130 a 
month, 

The plaintiff is a tenant from the superior 
landlord ofthe premises in question and 
the defendant is his sub-tenant. The case 
made in the plaint is that on the llth 
June 1924 the sub-tenant was given notice 
to vacate premises on 17th July 1924. The 
defendant failed to vacate the premises 


“and the suit was filed on 28th August 1924, 


The facts are admitted. Thedefendanthas . 
paid Rs. 130 a month, month by month to the 
Rent Controller. No question arises under 
thé Calcutta Rent Act and whether this is 
the proper amount payable*as rent is im- 
material. Subsequently andafter the suit 
had been filed, the plaintiff withdrew from 
the Rent Controller the money so deposited 
by the defendant. The whole point in the 
case is whether or not. by withdrawing from 
the Rent Controller the amount so deposit- 
ed, the notice to quit has been waived. 

It was also suggested by learned Counsel 
for the plaintiff that as his client had 
alleged in the plaint that the defendant 
was a woman of the town and had been 
using the premises for immoral purposes and 
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as this is admitted by the defendant there 
was no contract at all as -the contract 
was void under s. 23 of the Indian Contract 
Act. But. thatis notthe case with which 
the plaintiff came to Court andy, in my 
opinion, he is not entitled to make it upon 
his plaint. The only question, therefore, is 
that which I have already stated as to 
whether or not the notice to quit has been 
waived. 

Section 113 ofthe Transfer of Property 
Act deals with this point. It provides that 
notice given-under gs. 111 el. (hk) which is 


applicable to the notice given in thisecase is | 


waived by any acton the part of the person 
giving it showing an intention to treatthe 
Tease as subsisting. Had rent been with- 
drawn fromthe Rent Controller prior to 
the filing ofthe suit there could be no 


question that this section would operate . 


and that there would be a waiver of the 
notice to quit. 

It is however argued that inasmuch as 
the money was withdrawn from the Rent 
Controller after the suit had been filed 
there was no waiver. Now under s. 112 
which deals witha similar position in con- 
nection with forfeiture under s. 111 (g) it- 
is expressly provided that where rent is 
accepted after the institution of a suit to 
eject the lessee on the ground of forfeiture 
such acceptance is not a waiver. 

It is argued by analogy that in the 
circumstances thereisno waiver. To that 
I think the answer is that where rent is 
accepted after the notice to quit whether 
before or after a suit has been filed the 
landlord thereby shows an intention to 
treat thelease as subsisting. One cannot 
logically say that the fact of accepting 
rent by itself shows an intention to treat the 
lease as subsistingif no suit bas been filed 
and a different intention if a suit has been 
filed. Theintention shown by the act itself 
must be the same in either case. Therefore, 
by accepting the rent the plaintiff, in my 
opinion, showed an intention to treat the 
lease as subsisting and acceptance of rent 
was a waiver of the notice to quit notwith- 
standing the fact that a suit had already been 
filed for the purpose of ejecting the tenant. 

It has also to be observed that under 
B., 112 the acceptance of rent after suit has 
been exactly provided for and it may well 
be argued that had it been intended that 
acceptance of reiit after suit should not 


operate asa waiver in the case of a notice. 
to quit one would have expected that b 


RAJ BAHADUR V. NARAYAN PRASAD. 


157 
proviso similar to that in s. 112 would have 
been incorporated in s. 113. 

In my opinion the plaintiff must fail and 
the suit must bg dismissed with costs*on 
scale No.2. — ` 


R. L. Suit dismissed. 


ALLAHABAD HIGH COURT. 
First APPEAL ea No, &8 or 
1 


March 2, 1926. 
Present :—Mr. Justice Walsh and 
Mr. Justice Dalal. 
RAJ BAHADUR—DEFENDANT— 
APPELLANT 
versus 
NARAYAN PRASAD AND oTHERS— . 
PLAINTIFFS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 11—Legal . 
representative, question of-—Res judicata, 
Where the question ofa legal representative is, 
decided by a Court under O. XXI, r. 5, O. P. O., its 


re-adjudication in a subsequent regular suit is barred. 


by the rule of res judicata, |p. 158, col.1.] . 

Parsotam Rao v. Janki Bai, 284.109; A. W.N. 
(1905) 208, not followed. l l 

Raoji Bhikaji v. Anant Laxman, 46 Ind. Cas. 750;. 
42 B. 535; 20 Bom, L. R. 671, referred to, 

First appeal from ah order of the Addi- 
tional Judge, Bareilly, dated the 16th 
February 1925. 5 

Mr. S. B. Johari, for the Appellant, ; 

Mr. B. Malik and Dr. 5. N. Sen, for thè 
Respondents. f ' 

JUDGMENT.—The suit of the plaint- . 
iff Narain Prased was dismissed by thè 
Trial Court of the Subordinate. Judg ` 
on the ground that it was barred by 
the principle of res judicata. On appeal `` 
the learned Additional District Judge dis- 
agreed with this finding and remanded the 
suit for trial on the merits. This appéal 
is filed from tke order of remand. Ona 
Chhotey Lal had two sons‘and the widow of 
one of them Musammat Ganeshi by name. 
made certain transfers in favour of the dew 
fendant of this suit Raj Bahadur. Musammat 
Ganeshi had a daughter Musammat Katori 
who was an heirto the property on the 
death of her mother the life holder. Sha.. 
instituted a suit in 1917 (Suit No. 117 of: 
1917) for a declaration that the transfers , 
were beyond the power of a Hindu widow ~ 
and sought a declaration that they were 
not binding on her, During the peru 


i 
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dency of the suit she died on the 12th 
November 1917. The plaintif of this suit 
Narain Prasad applied to the Court to be 
brqught on the record as «gpresentative in 
interest of Musammat Katorion the ground 
that Musammat Katori had given birth to 
ason who died the day after he was born 
and Narain Prasad was successor-in-interest 
of his wife through that son. The Court 
in which Masammat Katori's suit was being 
tried was entitled to determine the ques- 
tion whether Narain Prasad was or was 
not legal representative of Musammat 
Katori (O. XXII, r. 5). The finding of the 
Court was that noson was born to Musam- 
mat Katori and that Narain Prasad was not 
her legal representative. The suit, therefore, 
abated and was dismissed. Prior to the 
dismissal of the suit Narain Prasad who 
claimed the property and the sons of Durga 
Prasad brother of Musammat Ganeshi's 
deceased husband had referred the question 
in dispute to arbitration and an award was 
passed in favour of Narain Prasad. This 
award had been passed before the dismissal 
of Musammat Katori’s suit. 

Weare of opinion that the proceedings 
in the suit of Musammat Katori subsequ- 


- ent to her death bar the present suit of the 


plaintiff. The Court which heard Musam- 
mat Katori’s suit was entitled to decide the 
question whether Narain Prasad was or 
was not the legal representative of Musam- 
mat Katori and the decision would be 
binding on the ‘parties. On behalf of the 
respondent here reference was made to the 
ease of Parsotam Rao v. Janki Bai (1). The 
facts of the case do not appear very clearly 
from the judgment and it is not clear whe- 
ther the learned Judges desired to decide 
or not that once the question of a legal 
representative was decided by a Court 
under O. XXII, r. bit could be readjudicat- 
ed upon in a regular suit. Reference is 
there made to some vital issue arising in 
that case whether two Hindu brothers were 
séparate or were members of a joint Hindu 
family. Ifthe learned Judges desired to 
decide that a question once determined 
under O. XXII,r.5 would not operate as 
yes judicata we are not prepared to follow 
that opinion, with all respect. In a Bombay 
ease Raoji Bhikaji v. Anant Laxman (2) a 
Bench of that Court held that where a 

arty died between the passing of a pre- 
iminary decree and a final decree in a 


{1) 28 A, 109; A. W. N. (1905) 208, : 
42) 48 Ind, Cas. 750; 42 B, 535; 20 Bom, L. R. 671, 
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suit for partition and the cause of action 
survived the Uourt was bound to determine 
the questiðn of the successor-in-interest 
of the deceased party under O. XXII, r. 5 
and decide such dispute without referring 
the parties to a separate suit. 

As to the award Narain Prasad ought to 
have pleaded it in support of his right to 
be brought on the record as representative- 
in-interest of Musammat Katori. The words 
ofs. ll ofthe ©. P. C. in Explanation IV 
are :—“‘Any matter which might and ought 
to have been made ground of defence or 
attack-jn such former suit shall be deemed 
to have been a matter directly and sub- 
stantially in issue in such suit.” It must, 
therefore, be taken that in the suit of Mus- 
ammat Katoria Court having jurisdiction 
decided that Narain Prasad was not her- 
representative-in-interest either through 
her son or on the basis of an award given 
by arbitrators in a dispute between himself 
and the sons of Durga Prasad. We have 
already held that such a finding is binding 
on the parties. 

We decree the appeal, restore the decree | 
of the Subordinate Judge and dismiss the 
plaintiffs suit with costs of all the Courts. 

RL Appeal decreed. 


LAHORE HIGH COURT. 
MISGELLANEOUS Civin APPEAL No. 1960 oF 


January 27, 1926, 
Present:—Mr. Justice Jai Lal. 
THAKAR DAS—Deorges-Hotper 
me APPELLANT 


versus l 

GHULAM MAHOMMAD-—JUuDGMENT- 

s DEBTOR-—RESPONDENT, 

Evidence Act (I of 1872), 8. 102—Judgment-debtor 
claiming to be member of agricultural tribe—Burden 
of proof—Doubt, benefit of. 

The burden of proving that the judgment-debtor is 
a member of an agricultural tribe within the meaning 
of the Punjab Alienation of Land Act is on him espe- 
cially when in Settlement Records he is shown as 
belonging to one of the non-agricultural tribes. 

Law does not recognise the principle cf giving the 
benefit of doubt to a party on whom the burden of 
proof lies. 

Miscellaneous appeal from an order of 
the District Judge, Multan, dated tbe 30th - 
April 1925, reversing thet of the Senior 
Sub-Judge, Muzaffargarh, dated the 31st 
October 1924, 
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Lala Har Gopal, forthe Appëllant. 
Sheikh Iftikhar Ali, for the Respondent. 
.JSUDGMENT.— The only question in- 
volved is whether the respondent judgment- 
debtor is a Kharal, an agricultural tribe 
under the Alienation of Land Act, or’ whe- 
ther he isa Pawli. Inthe latter case his 
land would be liable to attachment and 
sale in execution of the decree passed 
against him in favour of thé appellant. 
The learned District Judge has not dealt 
with this case properly. Hehas held that 
the appellant was “entitled to the benefit of 
any doubt that may exist with regard to his 
caste,” and that he was a member of an 
agricultural tribe until the contrary was 
proved. Now this was not the proper way 
to approach this case. The caste of the 
respondent is entered as Pawli in the cur- 
rent Settlement Records, The burden of 
proving thathe isa Kharal would, under 
| ordinary circumstances, lie upon the judg- 
ment-debtor. ln this case there is afurther 
presumption in favour of the appellant by 
virtue of the entries inthe Settlement Record, 
The learned District Judge should have 
come toa definite finding. In acase like 
this the law does not recognize the principle 
of giving the benefit of the doubt to a party 
‘on whom the burden of proof lies. I must, 
therefore, set aside the order of the District 
Judge and remand the case to him for 
re-decision on the merits, It will be open 
to the learned Judge to record further evi- 
dence of the parties, if he considers that the 
evidence on the record is not sufficient to 
enable him to give a definite finding. Costs 
will abide the result. Court-fee on the 
memorandum of appeal will be refunded. 
B L Case remanded. 


CALCUTTA HIGH COURT. ° 
APPEAL FROM ORIGINAL DECREE No, 39 - 
oF 1924, 

December 22, 1925. 
Present:—Justice Sir Hugh Walmsley, 
Kr, and Mr, Justice Chakravarti. 
REGISTERED J ESbORE LOAN Co., 
LTD., — Di Fen banTs—APPELLAN18 

; versus 
GOPAL HARI GHOSE CHOUDHURY 
—PLAINTIFF AND ANOTHER— DEFENDANT 
— RESPONDENTS. ` : 
Contract Act (IX of 1872), ss. 69, 70, scope of— 
Contribution— Equity—Liabilities of parties, determi- 
pation of, 
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The right of contribution has its foundation in and 
is controlled by the principles of justice, equity and 
good conscience. It does not arise from contract, 
although it has sometimes been based on the theory 
of an implied contrac’ for contribution supposed,to 
exist between the parties jointly liable ex-conti actu. 
[p. 160, col. 2.) 

Matungini Debi v. Brojeswar Banerjee, 27 Ind. Cas. 
22; 20 O. L. J. 205, relied upon. ` 

A Court as a Court of justice, equity and good 
conscience may, in certain circumstances, although 
such circumstances do not bring the gase strictly 
within the purview of ss. 69 and 70 of the Contract 
Act, allow. contribution if the claim appears to be 
either just or equitable. [p. 160, cols. 1 & 2.] 

Ina suit for contribution, the respective liabilities 
of the parties should be ascertained and determined 
once for all and nothing should be left undetermined 
which may lead to further litigation for the ascer- 
tainment of such liability between two or more of the 
parties to the suit. [p. 161, col. 2.] 

Appeal against a decree of the Subordi- 
nate Judge, Jessore, dated the 10th Decem 
ber 1423, || 

Messrs. S. C. Roy Choudhury, K. M. Ghose 
and Babu Mahendra Chandra Ghose, for the 
Plaintiff. 

Babu Hemendra Chandra Sen, for the 
Respondents. 

. SUDGMENT. 

Chakravarti, J.—This is an appeal 
by the defendant No, 12—the Registered 
Jessore Loan Company, Ltd., against a 
judgment and decree of the learned Sub- 
ordinate Judgeof Jessore, dated the 30th 
December 1923, by which the suit of the 
plaintiff for contribution was decreed in 
full. The question raised in this appeal 
is‘a question of law applicable to the facts 
of this case which are not disputed and 
they areas follows: The plaintiff and the 
defendants other than the defendant No. 
12 were the owners of a permanent tenure. 
The defendant No. 12 purchased the share 
of the defendants Nos. 13,14 and 15 which 
was lanna odd gundas in execution of a 
mortgage decree in hisfavour on the 20th 
June 1921. The said defendant No. 12 is 
now also the mortgagee of a 3 anna odd 
gunda share which belonged to the defend- 
ant No.1. The plaintiff's share in the 
tenure was 3 annas 4 gundas. In execution 
of a decree for arrears of rent obtained by 
the landlords, the property wag put up to 
sale and was purch4sed by the defendant 
No. 12 on the 20th January 1923 for 
Rs. 25,000. The plaintiff thereupon deposited 
the decretal, money together with the usual 
compensation to the purchaser amounting 
to Rs. 17,000 odd and the sale was set aside. 
The plaintiff brought the suit claiming 


contribution from the several defendants in 


160. 
proportion to their respective shares and 
contended that the defendant No. 12 was 
liable to contribute to the extentof the two 
shares in which, as already, stated, he was 
interested, namely, the share of the defend- 
ants Nos. 13,14 and 15 and the share of 
the defendant No. 1. The decree was 
passed without contest against the defend- 
ants other than the defendant No. 12. The 
defendant*No. 12 alone contested the suit 
and resisted the claim of the plaintiff on 
two grounds. It was contended on his 
behalf, first, that the share of the defend- 
ants Nos. 13,14 and 15 which the defend- 
ant No. 12 purchased in execution of the 
mortgage decree against the said defendants 


was not liable forthe rent at the time when- 


the defendant No. 12 purchased the same ; 
in fact, thearrears of rent for which the 
decree was obtained fell due before this pur- 
chase. It was next contended that, so far 
as the share of the defendant No. 1 was 


concerned, the defendant No. 12 was no’ 


more than a mere mortgagee of that share 
as thesale of that share had already been 
set aside ; and, therefore, it was eaid that 
the defendant No. 1 remained liable, if 
there was any liability for contribution to 
the extent of his share. Now, the learned 
Subordinate Judge, as already stated, passed 
a decree without contest against the defend- 
ants other than the*defendant No. 12 and 
they do not question the decree made against 
them. It is the defendant No. 12 alone who 
has preferred this appeal. 

“The learned Advocate who appeared for 
the defendants-appellants contended, first, 
that neither s. 69 nor s. 70 of the Indian 
Contract Act were applicable to the facts 
“of the present case; and, therefore, he said 
that the plaintiff was not entitled to any 
contribution from the defendant No. 12 
upon the payment made by him. It was 
stated that the elements ‘necessary to attract 
the operation of s. 69 did not exist in ths 


present case nor did the provisions of s. 70 - 


apply to this case. Asregards this point, I 
need hardly say that the liability to con- 
tribution is not entirely confained in the two 
sections of the Contragt Act referred to 
above, although generally speaking a elarge 
number ofsuch cases do come within the 
purview of those two sections. The Court 
as a Court of Justice, equityeand good 
conscience may, in certain circum: 
-stances—although such circumstances do 
not bring the case strictly within the 
purview of these two sections, allow con- 
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tribution, if tłte claim appearsto be either 
just or equitable. I need hardly cite more 
than one case in which the question was dis- 
cussed, namely, the case of Matungini Debi 
v. Brojeswar Banerji (1). Mr. Justice 
Mookerjee in delivering the judgment in 
that case said as follows:—‘The right of 
contribution has its foundation in and is 
controlled by the principles of justice,equity 
and good conscience. It does not arise’ 
from contract, although it has sometimes 
been based on the theory of an implied con- 
tract for contribution supposed to exist bet- ` 
ween the parties jointly liable ex-contractu, ` 
Every joint debtor who has been compelled : 
to pay more than his share of the common ' 
debt, has the right of contribution from each ' 
of the co-debtors. The principle is that one 
who has discharged acommon liability can - 
recover from his co-obligors only for the ex- ' 
cessthat he has paid overhis share, and each 
co-obligor is liable to contribute only in pro- ' 
portion to his share of the common debt or 
obligation.” Now, the same case is also 
authority for the proposition that, in cases 
such as the present one is, both ss. 69 and 
70 of the Contract Act are applicable. I` 
shall presently refer to the distinction, which 
the learned Advocate for the appellants has 
drawn as to why the same rule should not 
be applied to the facts of the present case, 


Taking s. 69 first, it enacts that “a person 
who is interested in the payment of money - 
which another is bound by law to pay and. 
who, therefore, pays itis entitled to be re- 
imbursed by theother.” Itis argued that . 
the present plaintiff cannot be said to have 
been interested in the payment because he 
wasalso liable to pay the money. It was also ` 
argued that the defendant No. 12 was’ not 
bound to pay the money because he was 
neither a party to the decree for rent nor 
was the period for which the rent was claim- 
eG subsequent to his purchase. It appears 
to me that this contention is not sound, The 
plaintiff was interested in the payment of 
this decretal amount. He was interested 
because it affected his property. He was 
further interested because there was the 
decree against him and he was interested to 
see that that amount was paid. A person 
may beinterested in a payment, though he 
may be liable foror bound to pay only a 
part of the monéy. Here the plaintiff was 
not bound to’ paythe whole of the money. 
The share, according to the plaintiff, which 


(1) 27 Ind. Cas. 22; 20 O. L. J, 205 
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the defendant No. 12 held was liable for the 
money and, therefore, s. 69 applies. 
therefore, the argument that the plaintiff 
was not interested within the medning of 
s. 69 is not tenable nor is the argument that 
the defendant No. 12 was not bound to, pay 
the same tenable, because, although the 
said defendant was neither a party to the 
decree nor were the arrears due for a period 
subsequent to his purchase, he was bound 
‘inlaw to pay the sameas the property which 
he purchased was liable for the payment 
of that money. -The section does not speak 
of mere personal liability. There is abun- 
dant authority for the proposition whigh I 
have relied upon. Take the case of 
Manindra Chandra Nandy v. Jamahir 
Kumari (2) which the learned Advocate for 
the appellant cited in support of his con- 
tention. In that case, Mr, Justice Ghose in 
delivering the judgment of the Court said 
that a mortgagee who purchased a tenure in 
execution of his mortgage-decree purchased 
it subject to the liability for the rent with 
which the tenure was charged. It may be 
Pointed out that rent isthe first charge—a 
charge which is superiorto the charge of 
the mortgagee himself. The learned Judge 
pointed out in that case that the reason for 
this view was that when a mortgagee in exe- 
cution of his decree purchased the tenure 
the pricethat he paid must have been in 
view of the liability for the arrears of rent 
to which the tenure was subject. Therefore, 
in the persent case, the share which the 
defendant No. 12 purchased in execution of 
his mortgage decree was liable for the 
amount of the decree for rent, although the 
period for which therent was due wasanterior 
to his purchase. Other cases mayalso be cited 
in support of the same view: butit is not 
necessary todo so... I shall only quote the 
words used in the case to which I have just 
referred, namely, the case of Manindra 
Chunder Nundy v. Jamahir Kumari (2). Ib 
was held there that “a mortgagee who pur- 
chases a property at an execution sale is 
under a liability to pay the rent due upon 
the property atthe time of the purchase 
‘and, therefore, cannot claim unders. 69 of 
the Contract Act contribution from the 
mortgagor.” The defendant No. 12 was, 
therefore, legally bound to pay a part of 
the money due on the decree. 


Now, taking s. 70of the Contract Act, the 
argument advanced by the learned Advocate 
(2) 32 O. 643; DG. W, N, 670. 
11 
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on behalf of the defendants-appellants was ` 


that the defendant No. 12 was not benefited 
by the payment and, therefore, s. 70 had no 
application to the case. It was conceded 
that the payment mgde by the plaintiff was 
not a voluntary payment and, therefore, hé 
did lawfully pay the money; but as the plaint- 
iff's deposit set aside thesale of the entire 
property, it was argued that the defendant 
was not benefited, because, in the result, he 
lost the benefit of his purchasa of the 
entire property and was left only with the 
share which he held before. In my opin- 
ion, there is a fallacy in this argument. 
The character in which the plaintiff sued 
the defendants and the character in which 


‘the defendant No. 12 was charged with the 


liability was the character of co-sharers as 
between themselves; and, as the property 
was saved by the deposit. the defendant 
No. 12 was benefited to the extent of his 
share. Whether his purchase in execu- 
tion of the rent decree was a better bar- 
gain or not hasno real effect on the ques- 
tion. < ae 

In my opinion, it isnot necessary, there- 
fore, to invoke any principle of equity or 
justice in the present case as I think that 
both ss. 69 and 70 ofthe Contract Act are 
applicable to the facts ofthe case so far as 
the share which the defendant No. 12 pur- 
chased in execution of his mortgage decree 
is concerned, namely,» the share which 
originally belonged to thedefendants Nos. 
13 to 15. 


But as regards the share whieh belonged l 


to the defendant No. 1, [think the position 
is different. The learned Subordinate Judge 


has made a joint decree against. the de~ 


fendant No. l andthe defendant No. 12 so 
far as this share is concerned. This -was 
obviously wrong. In a suit for contribu- 
tion, the respective liabilities of the parties 
should be ascertained and determined once 
for all and nothing should be left undeter- 
mined which may lead to further litigation 
for the ascertainment of such liability be- 
tween two or more of the parties to the 
suit. That is not the only error in the 
decree, It appears that, so far as the share 
of the defendant No.. 1 is-concerned, the 
defendant No. 12 w&&no more*than a mere 
mortgagee—not a mortgagee in possession 
but anordinary mortgagee. The property 
no doubt was liable for ‘the rent due on it ; 
but the liability was primarily the liability 


of the defendant No. 1. So long as the’: 


defendant No. 12 did not purchase in 


<» 
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enforcement of his mortgage against the, 
defendant No. 1, the defendant No. 1 was 
liable to pay the rent and, even if the 
, defendant No. 12 was ghliged to make any 
payment to save the property from sale in 
execution of a rent decree, the defendant. 
No. 1 would be ultimately liable to pay 
that money to the defendant No, 12 
and the defendant No. 12 would be 

entitled to add that money to the mort- 
gage-debt due to him by the defendant 
No, 1. Therefore, so longas the defendant 
No. 1 remained the owner of the property as 


- a mortgagor and was in possession, the 


.. 


liability to save the property from esale in 
execution of the decree for arrears of rent 
was his liability and not the liability 
of the defendant No. 12. Consequently, 
neither s. 69 nor s. 70 of the Contract Act 
would apply so far as the shareof the defend- 
ant No.. l is concerned. The plaintiff, 
therefore, has failed to establish any liability 
of the defendant No. 12 for the amount 
due on account of the share which be- 
longed to the defendant No. 1. 

In this view, I think that the decree of 
the learned Subordinate Judge should be 
varied. The appeal should be dismissed so 
far as regards the amount due on account of 
the share of the defendants No. 13, 14 and 
15 and it should be allowed in so far as the 
decree of the Court below makes the defend- 
ant No. 12 liable for the amount due in 
respect of the share which belonged to the 
defendant No. 1 who alone should be held 
sliable. Costs will be in proportion to the 
-respective success and failure of the parties 

“in both the Courts. The hearing fee is 
assessed at Rs. 200. 

There is a cross-objection by the plaint- 
iff and it raises only one question, namely, 
that the learned Subordinate Judge ought 
to have allowed the plaintiff interest upon 
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OWDH CHIEF COURT. 
Civi Revision No: 15 or 1926. 

g February 18, 1926. | 
Present:—Mr. Justice Ashworth. 
CHANDRIKA DATT RAM PANDAY 
AND ANOTHER—PLAINTIFF8—APPLICANTS 


versus 
SHYAM LAL —Derenpantr—Opposits 
Parry. 


Arbitration—Terms of reference—Private enquiry 
—Award, validity of. 

An arbitrator must not take evidence behind the 
back of the parties unless the terms of the reference, 
construed in the light of the circumstances of the 
casg give him authority to do so. [p. 163, col. 1.] 

laya Kishen v. Dharam Das, 4 A. L. J. 159; A. W. 
N. (1907) 75 and Husain Baksh v. Firm Lachhman 
Das-Mathra Das, 64 Ind. Cas. 934; 20 A. L. J. 125; A. 
I. R. 1922 All. 69, referred to. 

Where a reference to arbitration ` permits the 
arbitrator to come to a decision by any method that 
he might think fit, an award made by him after 
private enquiry is not invalid. [p. 163, cols. 1 & 2.] 

Civil revision against an order of the 
Munsif, Gonda, dated the 76th January 1926, 
in Small Cause Court Suit No. 2196 of 
1925. 

Messrs. Ram Nath and Ramapat Ram, 
for the Applicants, ; 

Mr. S. N. Roy, for the Opposite Party. | 

JUDGMENT.—This is an application 
under s. 25 of the Provincial Small Cause | 
Courts Act for revision ofa decree of the 
Munsif of Gonda acting as a Small Cause 
Court Judge. The facts are as follows:— 
The plaintiffs are two minors suing under 
the guardianship of their grandfather. 
They sue on a promissory note for Rs. 100 
alleged to have been executed by the defend- 
ant in favour of their deceased father on 
the 14th October 1922. The defence was a 
denial that the defendant had borrowed the 
hundred rupees, and an allegation that the 
pro-note was a forgery and stamped with 
a stamp taken off some receipt. In order to 
explain the opportunity that the minors’ 


the amount found due to him from the date efather would have had to get hold of 


of the suit. I think that that contention is 
right. The plaintiff will be entitled to in- 
terest at 6 per cent. per annum on the 
amount found due to him by the lower Court 
from the date of the suit until realisation. 
No. order is made as to the costs in the 
cross objection. ie . 

Walmsley, J.—Iagree. 

5. 8. Order accordingly. 


such a stamp, the. defəndant stated in 
his written statement that he (the father) 
used to purchase spare parts of bicycles 
from the defendants shop, pay for 
them and get stamped receipts, In order 
further to show opportunity he has stated 
in his written statement that the father of 
the minors had lived with the khazanchi 
of a certain lady, who had got bicyele re- 
pairs done for her establishment by the 
defendant, had similarly paid for them and 
got stamped receipts.* In order to explain 
why the suit was brought on a forged pro- 
note, the defendant said that plaintiff’ 
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father had cometo an ‘open rupture with 
‘him about asum of Rs. 15 which he owed the 
defendant. When the case came inte Court 
the parties putin anapplication that the case 
should bereferred to arbitrator, the arbitrator 
being Mr. Vishwa Nath, a Pleader of ‘the 
Court. The application for submission to 
_ arbitration contained the sentence “It shall 
be referred to the said Vakil in order that he 
may make any decision in any way he wishes 
‘in this case and the parties will accept it.” 
The arbitrator gave his decision in favour 
of the plaintiffs. The Munsif, as a Small 
Cause Court Judge, has set aside the award 
on the ground of legal misconduct, fhe 
arbitrator having frankly admitted that not 
being able to come to a decision on the 
statements made before him in the presence 
of the parties, he had made private enquiries 
from people in the ‘neighbourhood and 
others. The Munsif relied upon a decision 
Daya Kishen v. Dharam Das (1) where it 
was Stated that it waslegal misconduct on 
the part of an arbitrator to make private en- 
quiries, and to make his award on informa- 
tion which he had previously obtained, which 


the parties did not get an opportunity of. 


checking. Counsel for the applicants in 
this application, on the other hand, relies 
upon a later ruling of the Allahabad High 
Court, Husain Baksh’ v. Firm Lachhman 
Das:Maihra Das (2). In the case there con- 
sidered the parties had expressly authorised 
the arbitrator to arrive at a decision either 
on his own personal knowledge or in whatso- 
ever manner he might think proper. It 


was held that this would justify him mak-- 


ing private enquiry. 

‘These decisions, it appears tome, can be 
reconciled only by holding that an arbitrator 
must not take evidence behind the back 
of the parties unless the terms of the refer- 
‘enceto him, construed in the light of the 


circumstances of the case, give him author- 


ity to doso In this case, the written state- 
ment of the defendant sets forth what may 
.be called a conspiracy of forgery. Reading 
the words that the arbitrator might make 
any decision in any way he wishes along 
“with the written statement, the conclusion 
that L think any one would come to is that 
the parties wanted the arbitrator to come 
to a decision by any method that he thought 
fit. The arbitrator has explained that the 
-staements made before him in the presence 


(1) 4 A. L. J. 159; A. W, N. (1907) 75, 
(2 64 Ind, Cas, 934; 20 A, L. J, 125; A. I. R.1922 
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of the parties were not sufficient to convinca 
him. {consider that the terms of the re- 
ference justified him in making private en- 
quiries. The next question is whether this is 
a case in which I should use the discretion- 
ary power of revision ina Small Cause Court 
case. I consider that it would be a grave 
miscarriage of justice if the arbitrator's 
award given in the circumstances stated 
was not allowed to be effective. Accord- 
ingly L allow this application in. revision 
with costs to the applicants, 
N.E. | Application allowed. 





LAHORE HIGH COURT. 
SEconp CIVIL APPEAL No, 1676 or 1924. 
January 19, 1926. 
Present:—Mr, Justice Martineau. 
RAM GOPAL AND oTHERS—DEFENDANTS 

` —APPELLANTS 


versus 

Firm BHAN RAM-MANGAL CHAND 

AND ANOTHER— PLAINTIFFS—ResPONDENTS., 

Hindu Law—Joint family—Debts—Goods supplied 
for family business—Co-parceners, liability of. 

Where a debt represents money due for goods ` 
supplied fora Hindu joint family business, it is one 
for necessity and binding on the co-parceners. 

Bishen Singh v. Kidar Nath, 62 Ind. Cas. 800; 2 L. 
159, followed. ` 


Second appeal from an order of the District 
Judge, Hissar; dated the 22nd March 1924, 
confirming that of the Munsif, Second Class, 
Sirsa, dated the 28th December 1922. 

Pandit Nanak Chand, for the Appellants. 

Mr. Aziz Ahmad, for the Respondents. 

JUDGMENT. —My order of the 3rd 
February 1925, remanding the case for a find- 
ing as to whether the debt for which the bond 
was given by Ram Singh had been incurred 
for the benefit of the family, will be read as 
a part of this` judgment. The finding of 
the Courts below is that the debt is not 
proved to have been so incurred. 

Mr. Aziz Ahmad for the respondents points 
out that the learned District Judge has 
found that thecloth-shop opened by Ram 
Singh was a family concern, and he contests 
the correctness of*the learntd District 
Judge's view that even if the debt repre- 
sented the price of the cloth supplied to the 
Firm Ram Pershad-Ram Singh, it was for 
the plaintiffs to prove that Ram Singh had 
purchased the cloth forthe benefit of the 
family, The learned Judge is, no doubt, 


“ wrong on this point. If the money was dug 
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for cloth supplied for the family business 
all the co-parceners would be liable [Bishen 
Singh v. Kidar Nath (1).] 

But the learned Judge has not found, 

* nor does the evidehte prove, that the 

debt was, in fact, incurred in connection 
with the family business, The conclusion 
arrived at by the lower Courts that the 
debt has not been proved to have been 
incurred for the benefit of the family must, 
therefore, be accepted. 

The result is that I accept the appeal and 
dismiss the suit as against the appellants, 
who will get their costs from the plaintiffs 
in all the Courts. The decree passed 
against Ram Singh will stand. 

R. L. Appeal accepted, 

(1) 62 Ind. Oas. 800; 2 L. 159. 





MADRAS HIGH COURT. 
Crytu Revisron. PETITIONs Nos, 262 AND 
263 or 1924. 
October 28, 1925. 
Present:—Mr. Justice Devadoss 
and Mr. Justice Waller. 
; , In C: R. P. No. 262 or 1924. 
VELLURI NARASINHA. RAO, PROPRIETOR 
or PEDAMAMIDIPALLI—PETITIONER 
versus i 
Tax Ryots orePEDAMAMIDIPALLI 
RESPONDENTS. 
In C. R. P No. 263 or 1924. 
VALLURI SRIVAT SANKA RAO, 


. PROPRIETOR or KALAGAMPUDI 


— PETITIONER 
Versus 
Tun Ryots or KALAGAMPUDI— 
RESPONDENTS. 

Gcv2rnment of India Act, 1915, (5 & 6 Geo. V, c. 61), s. 
107—Civil Procedure Code (Act V of 1908), s,115—Madras 
Estates Land Act (I of 1908), ss. 80, 171, 172—Orders 
of Board of Revenue—Revision to High Court, whether 


competent—Record of Rights—Fair and equitable rent,e 


determination of—Section 80, whether can be dis- 
regarded, 

‘ The High Court has revisional jurisdiction over 
the orders of the Board of Revenue passed under ss. 
171 and 172 of the Madras Estates Land Act: [p. 164, 
col. 2. 

en Appanna v. Anala Latchayya, 79 Ind. Cas. 
372; 47 M. 230; 45 M. Lee 735; 33 M. L. T. 92; 18 L. 

. W. 849; A. I. R. 1924 Mad. 119 and Ramas#ami Goun- 
dan v. Kali Goundan, 52 Ind. Cas. 634; 42 M. 310; 36 
M. L. J. 571, followed. 

Kartik Chandra Ojha v. Gora Chand Mahto, 20 Ind. 
Oas. 420; 40 C. 518; 17 O. L. J. 593, rélied on. 

Kokku Parthasarathy Naidu v. Chintalachervu 
Koteswara Rao, 18 Ind. Cas. 98; 47 M. 369; 46 M. L. 
J. 201; 19 L W. 402; (1924) M, W. N. 272; A.I. R. 
1924 Mad, 591, distinguished. 


NARASINHA RAO V, RYOTS OF PEDAMA MIDIPALLI. 


"19238, 
- proceedings, dated the 28th September 1922, 
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A Revenue Officer acting under Ch. XI of the 
Madras Estafes Land Act to determine the fair and, 
equitable rent should take into consideration the exist- 
ing rate of rent, the rise in prices, the time when the 
rate was last settled and the present state of things. 
as regards the facilities of irrigation and other cir- 
cumstances which would enable him to settle what is 
a fair and equitabte rent. Whatever may be the rate 
of rent, if he considers that it is not fair and equit- 
able he is entitled to alter it and in doing so he is 
not bound by the rule in s. 30 of the Act that the 
increase cannot be more than annas 2 in the rupee. 
[p. 167, cols. 1 & 2.] 

Where there is no remedy to the party. aggrieved 
by an order of the Board of Revenue, the High Court 


would be justified in exercising revisional jurisdic-—~ 


tion. [p. 167, col. 2.] 

Per Devadoss, J.—All Courts which are governed 
by the O. P. ©. are Civil Courts and therefore the 
High Court as having the right of superintendence 
over all the Civil Courts in the Presidency has power 
over such Civil Courts as are erected by any enact- 
ment. [p. 167, col. 1.] 


Petitions under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise the pro- 
ceedings of the Board of Revenue, Land 
Revenue, and Settlement B. P. No. 1441 
Mis., dated the 2¥th June 1923, in Settle- 
ment of Rent Appeals Nos. 2 and 3 of 
respectively preferred against the 


of the Revenue Officer for the settlement 
of rents in the villages of Pedamamidipalli 
and Kalagampudi (Narasapur, Kistna Dis- 
trict) in O. P. Nos. 1 and 2 of:1922 of Peda- 
mamidipalli and O. P. Nos. 1, 4 and 18 of 
1922 of Kalagampudi. : 


Mr. V. Ramadoss, for the Petitioner, 

Mr, A. Venkatarayaliah, for the Respond 
ents. 

Mr. C. V. Ananthakrishna Aiyar, for the 
Board of Revenue, . 


JUDGMENT. 

Devadoss, J,—The Revenue Officer 
for the settlement of rents in the villages 
of Kalagampudi ands Pedamamidipalli, 
Narasapur Taluk, Kistna Distzict made a 
Record of Rights under Oh. XT of the Estates 
Land Act. The appeal of the proprietor of. 
...Pedamamidipalli to the Board of Revenue 
against the Record of Rights made by the 
Revenue Officer has been dismissed. He 
now moves the High Court to revise the 
order of the Board of Revenue. 

Two points arise for decision in this case 
(1) Has the High Court revisional jurisdic- 


tion over the orders of the Board passed-~ 


under ss. 171 and 172 ofthe EstajeS Land 
Act? and (2) If the question of jurisdiction 


is answered in the affirmative, should the 
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High Court exercise its revisional jurisdic- 
tion in this case. ° 

The first point has been fully argued by 
Mr, Ramadoss for the petitioner ‘and- Mr. 
Venkatarayaliah for the respondents. We 
have also heard the Government Pleader 
to whom we gave notice to appear for the 
Board of Revenue as it was represented to 
us that -a number of civil revision peti- 
tions were pending in the High Court in 
which the question of jurisdiction was 
involved. After a careful consideration of 
the arguments in the case, I see no reason 
to change my view expressed in Burla Ap- 
panna v. Anala Latchayya (1). I doenot 
wish to repeat here the reasons which I 
gave in that case but will deal briefly with 
“the arguments of the learned Government 
Pleader. 

His contention is that the Board of 
Revenue is not a Civil Court and jurisdic- 
tion is given to it under the Estates Land 


Act to hear appeals from and to revise, the . 


orders of the Collectorand the Settlement 
Officer and the High Court cannot revise 
the orders of the Board of Revenue either 
under s. 115, ©. P. O., or under s. 107 of 
the Government of India Act, 1915. His 
argumentis based upon the observations 
made by the learned Chief Justice in Abdul 
Sattar Sahib v. Special Deputy Collector, 
Vizagapatam (2). In that caseit was held 
that the High Court could not interfere in 
revision with theorder ofa Land Acquisition 
Officer who refused to refer a case to the 
District Court under s. 18 of the Land Ac- 
quisition Act. As the decision is that ofa 
Full Bench Iam bound by it, but I may be 
permitted to remark, why could not the 
High Court interfere with the order of a 
Land Acquisition Officer if he refused to 
refer a case to the District Court when the 
High Court has jurisdiction to determine 
any question that may arise on a reference 
being made? In other words, if the Lane 
Acquisition Officer makes a reference to the 
District Court, an appeal lies from the 
District Court to the High Court; but if he 
doés not refer the case to the District Court, 
the High Court is said to have no power 
to direct him to refer the case to the Dis- 
trict Court. If a Collector refused to refer a 
‘ease to the Civil Court, he does something 
which he ought not todo,andthe High Court 


(1) 79 Ind. Cas. 372; 47 M. 250; 45 M. L. J. 735; 33 
M. L. T. 92; 18 L, W. 849 A. I. R. 1924 Mad. 119. 


84 Ind: Cas. 616; 47 M. 357; 46 M. L. J. 209; 
. N. 224; 19 L. W. 445; A. I. R. 1925 Mad. 
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which has the power to hear and determine 
matters on a reference being made to the 
District Court cannot be said to have no 
power to direct the Collector to do what 
he is bound to do, e However, as that cas 
has no application to the present, 
refrain from making any further comment. 


The decision in Kokku Parthasarathy Naidu. 


v. Chintalachervu Koteswara Rao (3) has no: 


application to the present case. According to 


that decision, where the Legislature erects’ 
a- Tribunal for the purpose of determining. 


any question which arises under a par- 
ticular enactment, the High Court cannot 


interfere with the decision of that Tribunal,’ 


unless the High Court is empowered under 
the enactment which erected the Tribunal 
to hear appeals from such Tribunal or 
unless the enactment erecting the Tribunal 
makes it a Civil Court within the meaning 


of cl. 16 of the Letters Patent of the Madras. 


High Court. 
When a Settlement Officer makes a Record 


of Rights under Ch. XI of the Estates Land. 
Act, he determines the right of the par-. 


ties; in other words he determines the 
rights and liabilities of both the landholder 
and the ryot. His proceedings are govern- 
ed by the ©. P. C., vide s. 192. 
of the Schedule of the Estates Land Act, 


No. 21 provides an appeal to the District 


Court against an order under s. 137 for the 
repair of an irrigation work and Nos. 22 
and 23 provide for an appeal to the Dis- 


trict Court in the case of applications by. 


ryots to execute works in default of the 
landholder and for the recovery of the 
costs of the repair of an irrigation work. 
From a perusal of Parts A and B of the 
Schedule, it is ‘apparent that wherever 
civil rights of the parties i. e., landholder 
and ryot, are determined, an appeal is 
provided to the District Court. In the case 


of matters which are entirely within the. 


cognizance of the Revenue Officer, an appeal 
is provided to the Collector and against 
his decision a second appeal is provided 
under s. 190 to the Board of Revenue. A 
Record of Rights is as important as, 
if not more important than the terms 
of a patta, and s. 173 gives liberty to a 
party do sue to set aside an order of the 
Settlement Officer in certain cases. Under 
s. 172-the Board of Revenue may, on an 
application of its own motion, direct the 


(3) 78 Ind. Cas. 98; 47 M. 369; 46 M. L. J. 201; 19 
ah 402; (1924) M. W. N, 272; A. I R; 1924 Mad. 
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révision of any Record of Rights or any por- 
tion thereof. The mere fact that an appeal 
lies to the Board of Revenue is no argument 
for saying that the High Court has no power 
yoder the Act to reviee the orders of a 

ollector or Settlement Officer acting under 
Ch. XI. The Calcutta High. Court has 
consistently held that in the case of orders 
of Collectors or Revenue Officers determin- 
ing the rights ofthe landlord and tenant, 
the High*Court has power to interfere in 
revision with them. In Kartik Chandra 
Ojha v. Gora Chand Mahto (4) it was held 
that “Proceedings on applications for en- 
hancement of rent under s. 27 of the Chota 
Nagpur Tenancy Act are judicial proceed- 
ings... The High Court has jurisdiction to 
interfere in cases where the Courts of Col- 
lectors have either exceeded the jurisdic- 
tion or failed or refused to exercise the 
jurisdiction vested in them by the Chota 
Nagpur Tenancy Act.” The learned Judges 
observed at page 522* “From the very nature 
of the proceedings themselves, and also 
from the provisions of the Act as contained, 
for instance, in Ch, XVI it is clear that 
proceedings on applications for enhance- 
ment-of rent are judicial proceedings and 
in view of the express provisions of s. 224 
(2) which allows in certain cases a second 
appeal to this Court, it cannot, in our 
opinion, be contended that Deputy Commis- 
sioners in the performance of their judicial 
duties under the Chota Nagpur Tenancy 
Act are not Courts subject to the appellate 


‘jurisdiction of this Court”. 


+ The learned Judges held “that notwith- 
standing that the Board of Revenue had 
revisional jurisdiction over the orders of 
Collectors, the High Court had revisional 
jurisdiction over such orders. In Ram 
Dayal v. Ramadhin (5) a Bench of the Allah- 
abad High Court held that the High Court 
has no power under s. 622 to revise an 
order of a Collector under s, 183 of the 
North West Provinces Rent Act, XII of 1881 
on appeal from an Assistant Collectot of the 


Second Class. The argument of Straight, J., < 


who delivered the judgment.:of£.the Court 
is that if it were held ‘thatthe* High Court 
had jurisdicfion to: ¥evise such orders; it 
might create. a*:dilerima inasmuch eas: the 
Board of Revenue also: had revisiénal 
jurisdiction, The quéStion is whether: the 
(4) 20 Ind. Cas. 420; 400. 518; 17 054, J-593. ` 
a 9) 12 A. 198; A. W. N. (1890). 59; Wad Doo A, s.) 
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High Court could, and not, whether it 
should, interfere with an order ofa Collec- 
tor after the Board of Revenue had inter- 
fered with it. The question does not 
depend upon any dilemma arising in the 
exercise of revisional jurisdiction by the 
High Court as well as by the Board of 
Revenue. It would be a matter for con- 
sideration in each case whether the High 
Court should exercise its powers or not. 
If it considers that the case isnot a proper 
case for the exercise of its revisional powers, 
it would refrain from doing so, but if it is 
a proper case, the High Court would inter- 
fereavith such orders, 

In one portion of the argument the learn- 
ed Government Pleader almost suggested 
that ifthe Board of Revenue declined to 
interfere withthe order of a Collector then 
the High Court might interfere but if the 
Board of Revenue did interfere with such 
order, the High Court had no power to 
Such an argument, though not 
put forward in so many words by the Gov- 
ernment Pleader is on the face of it unten- 
able. It is not seriously contended that 
Ramaswami Goundan v. Kali Goundan (6) 
was not correctly decided. The same learned 
Judges who decided Ramaswami Goundan 
v. Kali Goundan (6) decided Paramaswami 
Aygangar v. Alamu Nachiar Ammal (1). 

In considering this question, the aim 
and the scope of the Estates Land Act 
should be considered. Under the old Rent 
Recovery Act (VIII of 1865) the High 
Court had no revisional jurisdiction over 
the orders of Revenue Courts. Under the 
Estates Land Act, I of 1908, appeals are 
provided to the District Court against the 
orders of Revenue Courts and the O. P. C. is 
made expressly applicable to the proceed- 
ings of the Revenue Officers and Revenue 
Courts by s. 192. Unders. 202 the High 
Court is empowered to make rules consist- 
ent with the Estates Land Act declaring 
that any portion of the ©. P. O. shall not 
apply to suits between landholder and 
ryot assuch or to any specified classes of 
such suits or shall apply to them subject to 
modifications specified in the rules: These 
are innovations which are made in the 
present enactment and the object of the 
legislation was to determine the respective 
rights and liabilities both of the land- 
holderand the ryot. In all cases where the 

(6) 52 Ind. Cas. 634; 42 M, 310: 36 M. L, J. 471 


(1) 49 Ind. Cas. 11; (1919) M. W. N. 10” 
J. 632; 9 L. W. 26; 42 M. 76, : 
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rights of the landholder or'the ryot are 
affected an appealis givento the District 
Court. It would be against the scope of 
the Act and the specific provisions of s. 199 
. tohold that the High Court has no revi- 
sionaljurisdiction over the orders of the 
Board of Revenue. It is unnecessary in 
this connection to consider ‘whether the 
Board of Revenue is a Court subordinate to 
the High Court, All Courts which are 
governed by the ©. P.O. are Civil Courts 
and, therefore, the High Court as having 
the right of superintendence over all the 
Civil Courtsin the Presidency has power 
over such Civil Courts as are erected by 
any enactment. The Board of Revenuë is 
authorised under r. 21 framed by the Gov- 
ernor in Council under s. 215 of the 
Estates Land Act to hear appeals from the 
decision of the Collector under Ch. XI. 
The mere fact that appeals lie to the Board 
of Revenue would not take away the power 
of the High Court to revise the orders of 
the Collector or of the Board of Revenue, 
It is nowhere said and there is no provision 
in the Act or in therules framed under the 
Act, that the orders of the Board of Revenue 
are final. The argument advanced in Ram 
Dayal v. Ramadhin (5) cannot apply to 
this case, for the Board of Revenue in this 
case is only an appellate authority and not 
a revisional authority. For the above 
reasons given by mein Burla Appanna v. 
Anala Latchayya (1), I answer the question 
in the affirmative. 

Second point.—The Revenue Officer had 
to determine what was afair and equitable 
rent. He thought he was bound by the pro- 
visions of s. 30 of the Estates Land Act in 
determining under Ch. XI what was fair and 
equitable rent, The provisions ofs. 30 of 
the Act apply to enhancement of rent at 
the instance of the landholder. Under 
Ch. XT either the landholder or the ryot may 
apply to the Government for an order 
directing that a survey be made and a 
Record of Rights bê prepared by the Revenue 
Officerin respect ofan estate or a portion 
of an estate. In making the Record of 
Rights, the Revenue Officer has to be 
guided by considerations which are not 
necessarily the same as those arising under 
s. 30. A Revenue Officer acting under 
Ch. XI should take into consideration the 
existing rate of rent, the rise in prices, the 
time when the rate was last settled and the 
present state of things as regards the faci- 
litiés-ofkrigation and other circumstances 
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which would enable him to settle what is a 
fair and equitable rent. "Whatever may be 
the rate ofrent, if he considers that it is 
not fair and equitable he is entitled to 
alter it; and in doing so -he is not bound 
by the rule in s. 30+Bhat the increase cannot» 
be more than annas 2 in the rupee. Under 
Ch. XI the Revenue Officer may reduce the 
rent and may settle different rates of rent 
for land of different value or different fer- 
tility, The Revenue Officer; therefore, has 
not exercised the jurisdiction which he had 
in determining what is fair and equitable 
in the circumstances of the case. The High 
Court does not interfere as a rule with the 
orders of.Courts subordinate to it, over 
which it has revisional jurisdiction in 
cases where there is another remedy open 
for the party than by revision. Section 178 
provides for suit by a party who feels ag- 
grieved by the Record of Rights, but none 
i the cls. (a) to (f) of sub-s. (3) applies to the 
present case. The parties have no right of 
suit in this case and, therefore, this is a case 
in whichthe High Court would be justi- 
fied in exercising revisional jurisdiction. 

I, therefore, set aside the order of the 
Revenue Officer for the settlement of rents 
and direct him to make a proper record of 
the rent in the light of the remarks made 
above. Petitioner will have the costs of 
this application. The costs of further pro- 
ceedings will abide the result. 

Waller, J.—On the “first point I think 
that the matter is concluded by Ramaswami 
Goundan v. Kali Goundan(6), a decision 
from which I see no reason to dissent. On, 
the second I agree that the Revenue Officer 
in settling a fair and equitable rent is not 
bound by the provisions of s, 30 of the Act, 
It is obvious that there is no right of suit in 

regard to the question raised. If there is, 
we > should not be justified in interfering in 
revision, 

I concur in the order proposed. 

V. N. V. 


N.H., Order set aside, 
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LAHORE HIGH COURT. 
BEconp Crvit. APPEAL No. 625 or 1924. 
January 27, 1926. 
Present:—Mr. Justice Broadway. 

. KARIM BAKHSEH.anp OTHERS— 
PLAINTIFFS—APPELLANTS 
VETSUS 4 
MOHAMED SHAFI AND ANGOTAER— 
DEFENDANTS— RESPONDENTS. 

Possession, suit for—Building on another's land— 
Delay in swit—Pr oper relief. 

If a person deliberately builds on another's land, the 
latter is entitled to recover possession of the land unless 
there are special circumstances amounting to a stand- 
ing by so asto induce the belief that the owner 
intended to forego his right or to acquiesce in the erec- 
tionon his building. Mere delay in bringing a suit 
is not in itself sufficient to deprive the owner of his 
strict rights. 

Premji Jivan Bhata v. Haji Cassum Juma Ahmed, 
20 B. 298; 10 Ind. Dee. (N. s.) 758 and Jethalal Hira- 
chandv. Lal Bhai Dalpatbhai, 28 B. 298; 6 Bom. L. R. 
86, referred to. 

Second appeal from a decree of the Senior 
Sub-Judge, Gujranwala, dated the Ist 
December 1923, reversing that of the Mun- 
sif, Gujranwala, dated the 15th December 
1922. 


Moulvi Ghulam Mohy-ud-din, for the Ap- 
pellants. 


JUDGMENT.--This second appeal has 
arisen out of a suit brought by Karim 
Bakhsh and others for possession of a plot 
of land measuring 46 feet by 34 feet. It 
was alleged that the plaintiffs were the 
owners of a vacant sité adjacent to another 
vacant site which belonged to Hafiz Abdul 
Ali alias Jhandu, a gentleman who had been 
born blind. This Jhandu had purchased 
this sitein 1915 and had erected a house 
thereon. Later he died and his minor sons 
sold, the house so built in 1919 -to Nawab 
Changar. - In, 1920, the plaintiffs discovered 
that. this house had been erected partly on 
a strip of land. belonging to them, in other 
words that Jhandu had encroached on the 
plaintiffs’ site.” The Trial Court held that 
the encroachment had, asa matter of fact, 
been made, but as the suit had not “been 
brought for five years, they were only 
entitled to damages which he assessed at 
Rs. 100. The learned Senior Subordinate 
Judge, on appeal by Roth parties to him, 
while agreeing with the view takensby the 
Trial Court as to the factum of the en- 
croachment reduced the damages to Rs, 50. 
The plaintifis have come up tosthis Court 
in second appeal through Mr. Ghulam 
Mohy-ud-din and the respondents have put 


in cross objections but no appearance has 
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been made either to support them or to 
oppose this ‘appeal. 

The case first came up for hearing on 
1925, befors Mr. Justice 
Abdul Raoof, who remanded it to the, 
Count below for findings on three issues _ 
which are :— 

(1) Was Jhandu under the mistaken 
belief that he was building upon his own 
land ? 

(2) Did the plaintiff stand by and allow 
Jhandu to proceed to build on the land in 
dispute? : 

(3) Was the plaintiff present in Gujran- 
wala and was the building constructed in 
his presence ? 

The Courts below have now submitted 
their findings on the points referred to 
them and have agreed in holding that 
Jhandu was well aware that he was en- 
croaching on the plaintiffs’ land when he 
erected his house, that the plaintiffs did not 
stand by and allow Jhandu to proceed with 
the building, and that the plaintiffs were 


. not present in Gujranwala when the build- 


ing was constructed and did not know of 
itserection, On these findings Mr.’ Ghulam. 
Mohy-ud-din has urged that the plaintiffs- 
appellants are entitled to the decree asked 
for by them and has further urged ihat 
this is not a case which can be met- in 
equity by the award of damages. In’ Prem- 
ji Jiwan Bhaté v. Haji Cassum Juma 
Ahmed (1) it was held that if a stranger 
builds on’ the Jand of another, although: 
believing it to be his own, the owner is 
entitled to recover the land with the build- 
ing on it, unless there are special circum- 
stances amounting to a standing by so as 
to induce the belief that the owner intend- 
ed to forego his right or to an acquiescencé 
in his building on theland. This, it was 
found, was thelawin England. Sargent, 
C. J., further pointed out that the law 
fn this country was the same with the 
exception that the party building on the 
land of another was allowed to remove ihe 
building. Wurther it was held that delay 
in bringing asuit-was not in iteelf suffi- 
cient to create an equity in favour of the 
person building soas to deprive the owner 
of his strict rights, This case was con- 
sidered by a Division Bench of the same 
Court in Jethalal Hirachand v. Lalbhat 
Dalpatbhai (2) where certain English-autho- 
rities were discussed and it was held.that 
(1) 20 B. 298; 10 Ind. Dec. AH 2 138 
(2) 28 B. 298; 6 Bom, L. R. 
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the mere fact that since the encroachment 
acertain amount of time had élapsed be- 
fore the suit was-brought was not spfficient 


to deprive the owner of the land of his `' 


strict rights. 

In the present case it has been feund 
as a fact that Jhandu encroached upon 
this land knowing that he was encroaching. 
From. this finding itis impossible for me 
to differ in second appeal even ifI wished 
to do so. It appears, however, that the 
person employed by Jhandu to erect this 
house was examined as a witness and as 
shown in the reports of the Courts below 
this witness stated that Jhandu was well 
aware that he was encroaching but says 
‘that the plaintiffs had agreed to let him 
have the land, the present case, therefore, 


is stronger than the Bombay cases cited | 


above for} there the persons making the 
encroachment did so under the mistaken 
belief that they were building on their own 
land. Here it has been found that 
Jhandu built on another man’s land know- 
ing that he was doing so. It would be 
putting a premium on actions such as this 
if a party were to be allowed deliberately 
to build on another person’s land and then 
force him practically to sell the land to 
him on receipt of compensation therefor, 
and, I, therefore, think that in the present 
case the award of damages was not correct. 

I, therefore, accept this appeal with costs 
and grant the plaintiffs adecreefor posses- 
sion of the site in suit.. The defendants 
will be allowed to remove their materials 
therefrom within six months from the date 
of this decree failing which the plaintiffs 
will be entitled to have the said building 
removed at the expense of the defendants- 


respondents. The cross-objections are dis- 
missed. 
:R, L. Appeal accepted. 


ern e 


- ALLAHABAD HIGH COURT. 
‘Second Orvin APPEaAL No. 1784 or 1925, 
: March 5, 1926. : 
Present :—Mr, Justice Kanhaiya La 
and Mr. Justice Boys. 
Chaudhri JHABBA SINGH—PLAINTIFF 
-~APPELLANT 
versus 

CHHAJJOO—Derrenpant—REsponDENT. 
Evidence Act (I of 1872), s. 92 (4)—Lease registered 
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— Subsequent arrangement for giving credit out of 
rent, proof of. : 

Though a subsequent oral agreement varying the 
terms of a registered lease cannot be proved, an 
arrangement to give credit to the extent ‘of a certain 
amount out of the rentoting to certain groves hay? 
ing been cut by the lessor may be proved. 


Mayandi Chetti v. Oliver, 22 M. 261; 8 M. L. J. 196; 
8 Tnd. Dec, (N. s.) 186 and Karampalli Unni Kurup v, 
Thekku Vittil Muthorakutti, 26 M. 195, distinguished. 

Beni Madhub Gorani v. Lalmoti Dassi, 6 ©. W. N 
Si phe se Posty Nandi v. Durge Sundari 

asya, 32 Ind. Cas. 185; 200. W. N. 680, Ari : 
Padayachi v. Muthukumarasawm ,Ariyaputhira 


y Padayachi 
Oas. 343; 37 M. 423 at p 431: 1941. L We; 19 Ind, 


T. 425; 
L. J. 339; (1912) M. W. N. 854 and Kattika A cent 
v, Kattika Kristnamma, 30 M. 231; 17 M. L. J. 30 


referred to. 


Second appeal from a decree of the Dis- 
triot Judge, Moradabad, dated the 26th May 

Mr. Iqbal Ahmad, for the Appellant. 

JUDGMENT.—Thess appeals arise out 
of three suits brought by lessor for the 
recovery of arrears of theka money due by a 
lessee for the years 1328, 1330 and 1331 
Faslis. The theka was granted on the 5th of 
May 1918 by a registered lease, which se- 
cured to the lessor a rent of Rs. 1,125 per 
year. Three years after the grant of the 
lease, two groves standing in the village 
comprised in the lease, which apparently 
yielded some profit to the lessee, were cut: 
by the lessor with the consent of the lessee » 
and the arrangement between them was that 
the lessor shall give credit on account of the 
groves cut to the extent of Rs, 246 per year 
towards the rent secured by the lease. 

The question for consideration here ig 
whether such an arrangement can be prov- 
ed in variation of the terms of the original 
lease; or in other words whether the oral 
evidence to provesuch an arrangement ig « 
excluded by s. 92 (4) of the Indian Evidence’ 
Act, 1872. It is a well-established rule that 
a subsequent oral agreement, varying the 
terms of a registered lease, or suggesting 
that the rent payable was really less than 
what was stated in the registered kabuliyat 
or lease cannot be proved. But in the present 
case the agreement was virtually an agree- 
ment to give credit to the extent of Rs. 246 
per year out of the rent owing to certain 
groves having beenswut by the lessor and 
the profits of the lease-hold property havin 
been poured nanny. reduced. ore 

The Counsel for the plaintifts-a 
has referréd to the decisions in aes 
Chetti v. Ooliver (1) and Karampalli Unni 
E 22M, 261; 8M, L. J, 196; 8 ind, Dee (N.s) 


170 


Kurup v. Thekku Vittil Muthorakutti (2). In 
none of these cases was any payment made 
in cash or kind to operate as a pro tanto 
discharge of the liability secured by the 
lease. All that was set up was an oral 
agreement to reducethe rent; but nothing 
was paid which could be treated as an 
equivalent to the rent agreed to be remit- 
ted. In Beni Madhub Gorani v. Lalmoti 
Dassi (3) and in Manindra Chandra Nandi 
v. Durga Sundari Dasya (4) oral evidence 
was admitted to show that despite the 
execution of aregistered kabuliyat the tenant 
had paid rent at.a lower rate than that 
stated in the kabuliyat, and the acceptanze 
of that rent by the lessor was relied on as 
establishing that the intention of the par- 
ties was that the kabuliyat was from the first 
not be acted upon or that there had been 
a waiver of the strict terms of the lease. As 
pointed out in Ariyaputhira Padayachi v. 
Muthukumarasawmy Padayachi (5) a liabi- 
lity created by a registered instrument may 
be proved to have been extinguished by 
letting in admissible evidence (including 
oral evidence) of payment of that liability 
or by letting in admissible evidence of any 
other transaction which operates as a mode of 
payment. In Kattika Bapanamma v. Kuttika 
Krisinamma (6) it was held that while a 
subsequent oral agreement to modify the 
terms of a registered maintenance deed can- 
not be proved, the fact that in particular 
years the obligee was in possession of 
` certain lands of the obligor and paid herself 
the maintenance amount out of the profits 
of the lands can be proved. Treating the 
. transaction as a mode of payment or a dis- 
charge or waiver of a portion of the rent, 
due.to the profits of the groves, comprised 
‘in the lease and cut by the lessor, having 
‘béen reduced, there, was no reason for refus- 
ing to allow evidence in proof of such 4 
discharge or waiver. No question of set-off 
really arises. The appeals are dismissed 
under O. XLI, r. 11, O. P. ©. 
R. L. - Appeal dismissed, 

B) 26 M. 195. 

3) & C. W. N, 242. 

(4) 32 Ind. Cas. 185; 20 O. W. N. 680. 

45) 15 Ind. Cas. 343; 37 M. 423 at p. 431; 
T. 425; 23 M. L. J. 239; (1912) M. W. N. 854. 

(6) 30 M. 231; 37 M. L. J. Ade 


12 M. L. 
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CALCUTTA HIGH COURT. 
APPEAL TROM APPELLATE ORDER No. 150 
oF 1924. 

. December 4, 1925. 
Present :—Mr. Justice Cuming 
and Mr. Justice B. B. Ghose. 
-NANDALAL GANGULI—JUDGMENT- 
DEBTOR—ÅPPELLANT 
Versus 
Srimaty NRITYAKALI DEVI—Dscarzs- 
HOLDER—RRSPONDENT, A 

Calcutta Improvement (Appeals) Act (XVIII of 
1911), s. 5— Execution of order—Jurisdiction of 
Chief Judge, Small Cause Court—Munsif, jurisdiction 
of—-Civil Procedure Code (Act V of 1908), 3. 6, appli- 
cation of. 

Under s.5 of the Calcutta Improvement (Appeals) 
Act the jurisdiction to execute the order of the 
President of the Tribunal by the Chief Judge of 
the Small Cause Court of Calcutta is not limited to 
an order which may come within his pecuniary juris- 
diction, : 

Proceedings before the President of the Calcutta 
Improvement Tribunal not being a suit, s. 6 of the 
C. P. ©. does not apply to any order passed by the 
President which may, therefore, be executed by a 
Munsif irrespective of the: consideration of his 
pecuniary jurisdiction. 

Appeal against an order ofthe Additional 
Subordinate, Judge, 24-Perganas, dated the 
19th of March 1924, affirming that of the 
Munsif, First Court at Alipur, dated the 
27th of August 1923. 

Babus Hira Lal Chakrabarty and Shyama- 
das Bhattacharji, for the Appellant. 

Babu Baranasibasi Mukerji, for the Re-- 
spendent, 


JUDGMENT. 
Cuming, J.—The facts of the case out 


-of which this appeal has arisen are as 


follows: the reapondent has obtained a 
certain award in an apportionment case from 
the President of the Calcutta Improvement 
Tribunal. The appellant in this case raised 
objections in the apportionment case and 
the President ofthe Tribunal decided against 
him. The appellant appealed to this Court 
and this Court dismissed the appeal and gave 
costs to the respondent. The respondent 
then applied to execute his decree for costs 
to the Calcutta Small Cause Court. Asthe 
appellant had no property within the 
jurisdiction of the Calcutta Small Cause 
Court the execution there was infructuous 
and it was transferred by the Small Cause 
Court to the Court of the First Munsif, 
Alipur, for disposal. Various objections 
were raised in that Court to the execution 
of the decree. But they were overruled and 
the learned Munsif proceeded to execute the 
decree as prayed for by the respondent. 
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The appellant then appealed to the District 
Court and the District Court at first decided 
the appeal in his favour, but on review set 
aside his order allowing the appdal and 
upheld the order of the Munsif. Against 
this order the present appeal has been 
preferred. 

The respondent objects that no appeal 
lies to this Court. It is.unnecessary to 
decide whether or not any appeal lies, 
because after hearing the appeal we are 
of opinion that the appeal has no merit in 


it. 

The learned Vakil for the appellant has 
put forward two grounds. He first ofall 
contends that the Small Cause Court had 
no jurisdiction to entertain the application 
for execution, because the value of the suit, 
as he describes it, was beyond the pecuniary 
jurisdiction of that Court. Now this decree 
for costs was sent to the Chief Judge of 


the Small Cause Court of Caleutta under. 


B. 5 of the Calcutta Improvement (Appeals) 
Act. Section 5 providesas follows: ‘The Chief 
Judge of the Court of Small Causes of 
Calcutta shall, on application,. execute any 
order passed by the Court on appeal as if 
it was a decree made by himself.” The 
Court referred to in this section is the High 
Court of Judicature at Fort William in 
Bengal. The section, as will be clear from 


a perusal of it does not in any way limit’ 


the pecuniary jurisdiction of the Chief 
Judge of the Small Cause Court of Calcutta. 
The words used are “execute, any order 
passed by the Court on appeal.” It is 
quite clear from these words that his juris- 
diction to execute any order of the Court 
is not limited to an order which may come 
within his pecuniary jurisdiction. The 
contention that the value ofthe claim in 
appeal was Rs. 15,000 and was beyond his 
pecuniary jurisdiction thus is decided 
against the appellant. 

The next point urged by the learned 
Vakil is that the First Munsif of Alipur to 
whose Court the decree was transferred had 
no jurisdiction to execute the decree, his 
contention being that the value of the suit 
as he described it was Rs. 15,000 and that 
the pecuniary jurisdiction of the Munsif of 
-Alipur does not extend beyond Rs. 2,000 
and in support of his contention he relies on 
s. 6 of the ©. P. CO. which provides as 
follows: “ Save in so far as is otherwise ex- 
pressly provided, nothing herein contained 
shall operate to give any Court jurisdiction 
over suits the amount or value of the 
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subject-matter of which excesds the pecuni- 
ary limits (if any) of its ordinary jurisdic- 
tion.” Hə contends that the execution 
proceedings are to be regarded as the con- 
tinuation of the suit, and hence as the sub- 
ject-matter of the’suit was R3. 15,090 the” 
Munsif, First Court at Alipur had no juris- 
diction to execute the decree for costs. The 
simple answer to this contention is that the 
procesdings before the President of the 
Calcutta Improvement Tribunal was not a 
suit. Therefore this contention equally 
fails, 

The result is the appeal fails and 
dismissed with costs. 
gold mohurs. 

Ghose, J.—I agree, 

M. B. . 

-Re U. 


is 
Hearing-fee five 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Sgconp Civic APPEAL No, 1473 of 1923. 
February 23, 1926. 

Present:—Mr. Justice Dalal. ; 
Lala SOHAN LAL—Dsrenvant—APPELLANT 
versus 
Lala MAKHAN LAL—PLAINTIFF— 
RESPONDÊNT. 

Landlord and tenant—lix-proprietary tenant. 

An ex-proprietary tenant is nota tenant ofthe one 
particular proprietor who purchases #sir land but is 
a tenant of the whole proprietary body. 3 

Debi Pershad v. Bhagwan Din, 16 Ind. Cas. 399; 10 
A. L. J. 437; 35 A. 27, followed. 

Bhagwant v. Arjun, 32 Ind. Cas. 617; 14 A. L. J, 209: 
distinguished. 

Second appeal from a decree of the 
District Judge, Agra, dated the lst of 
August 1923. : 

Mr. Panna Lal, for the Appellant. 

Mr. N. P. Ashthana, for the Respondent. 

JUDGMENT.—In my opinion the learn- 
ed District Judge has taken the correct view 
of the law on the subject. The plaintiff is 
the owner of about half share in a certain 


“khewat and sued the defendant, the other 


co-sharer, for rendition of account and’ re- 
coveryeof balance du®to him. Tt so happens 
that the plaintiff is purchaser of the share of 
one Chandan who was the original proprie- 
tor and held all the land in sir. Chandan 
on the sale of his property became ex-pro- 
prietary tenant and arent of Rs, 26 was then 
fixed for his holding. The defendant doeg 


$ 
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not hold sir land but collects rent to the 
extent of Rs. 92 from tenants for the balance 
of the land. The plaintiff's claim was that 
he should obtain half of Rs, -26 plus Rs. 92 


after giving . deduction*fer Rs. 26 realized . 


by him. The learned District Judge accept- 
ed this position as correct. The defend- 
ant has appealed and on his behalf it 
was argued here that the plaintiff should 
be satisfied with the rent which he received 
from the éx-proprietor. Such a view is dis- 
tinctly negatived by the Full Bench ruling 
of this Court in -the case of Debi Pershad 
v. Bhagwan Din (1). It was held there that an 
ex-proprietary tenant was not a tenant ofthe 
one particular proprietor who purchased the 
sir land but was a tenant of the whole pro- 
prietary body. Following this ruling Ohan- 
dan is atenant both of the plaintiff and the 
defendant, and similarly the other tenants 
would be tenants of both the parties. The 
parties will, therefore, be entitled to divide 
the rents of Chandan as wellasof the other 
tenants between themselves, 

Mr. Panna Lal, the learned Counsel for 
the appellant, referred me to a Bench ruling 
in the case of Bhagwant v. Arjun (2). There 
all the proprietors were sir-holders. In the 
present case if the defendant had been a sir- 
holder of the land itis obvious that there 
would have been no need for a settlement 
of account between the parties. 

I dismiss the appeal with costs. 


R. L. ; Appeal dismissed. 
(1) 16 Ind. Cas. 399; 10 A. L. J. 437: 35 A. 27, 
(2):32 Ind, Oas? 617; 14 A, L. J. 209. ° 





“ - LAHORE HIGH COURT. 
LETTERS Patent Appgat No. 268-oF 1935. 
_ March 9, 1926. 
Present:-Sir Shadi Lal, Kr., Chief Justice, 
and Mr, Justice LeRossignol. 
MUL RAJ—Dercrez-Hotper—APPELLANT 


A VET'SUS 
KISHORI LAL— JUDGMENT-DEBTOR— 
RESPONDENT. 


Civil Procedure Code (Act V of 1908), s. 11—Res. 


judicata—Order entering satisfaction of decree ~Fresh 
application. f e 

An order in execution entering ‘satisfaction of decree 
unless set aside operates ss res judicata and barsa 
fresh application for execution. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Jai Lal, passed in Civil 
Appeal No. 750 of 1925, dated the 25th 


June 1925, affirming that of the District 
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Judge, Ludhiana, dated the 23rd December 
1924. 

Mr. Bihari Lal, for the Appellant. 

Lala Ram Lal, for the Respondent. 

JUDGMENT.—On the 30th October- 
1922, the Court executing the decree passed 
an order that the decree had been fully 
satisfied. That order has never been set. 
aside and operates as res judicata. The 
present, application for execution has, there- 
fore, been rightly rejected. 

We accordingly dismissthe appeal with 
costs. . i 
Rale Appeal dismissed. 


CALCUTTA HIGH COURT. 
O1vin Roes Nos. 950, 951 ann’ 952 or 1925. 
January 6, 1926. 
Present:—Justice Sir George Claus 

Rankin, Kr. ; 
SAFITANNESSA KHATUN AND. OTHERS— 
: * PETITIONERS 
versus 
MEGH LAL GOPE AND oTHERS— 


OPPOSITE PARTY. 
Civil Procedure Code (Act V of 1908), s. 115, 0. IX, 


application of—Execution proceedings — Mistaken 
application—Relief, grant of, in revision. f 

The provisions of O. IX, O. P. C., are not applicable 
to execution proceedings. n _ 

The High Court will not interfere in revision to 
direct the lower Court to treat a mistaken application 
under O. IX, C. P. C., as one for review under 
O. XLVI of the Code, where there was another 
yemedy open to the applicant, which he could have 
availed of. . 

Rule against an order of the Munsif, 
Jamalpur, dated the 2nd May 1925. 

Babu Birendra Kumar De, for the Peti- 
tioners. . 
Babu Profulla Chunder Nag, for the Op- 

posite Party. 

*JUDGMENT.—In this case the auction- 
purchaser who had been‘in possession of 
the property purchased for a substantial 
period—it is alleged for some three years— 
found that the Court had made an order 
under r. 90 of O. XXI setting: aside the 
sale upon the application of a pérson who 
claimed to be a mortgagee and who: 
claimed that at the time of the sale 
no notice had been served upon him: 
The auction-purchaser claimed that the 
mortgagee had got the sale set’aside by 
suppressing the service of all notices of 
the application under'r. 90. When he edro 
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to learn of the order made setting this 
sale aside, he applied to the Munsif under 
O. IX as a person who had not been pro- 
perly served and against whom an ex parte 
decree had been made in his absence. The 


Munsif dismissed that application an the: 


ground that O. IX was inapplicable to 
execution proceedings and that position 
seems, so far asthe Vakil for the petitioner 
is concerned, to be uncontested before me. 

There has been a great difference of 
opinion on the matter but what is said on 
the part of the petitioner now is that the 
Court can give relief under s. 115 by mak- 
ing an order treating the applicatien to 
restore under O. IX as though it has been 
an application for review made under O. 
XLVII. If this Court makes an order that 
the one application should be deemed to 
be considered as the other, then it is said 
the applicant may have his rights deter- 
mined, It appears to me that it isa very 
strong thing, when the Munsif has quite 
rightly decided that he has no jurisdic- 
tion to entertain the application that was 
in fact made, without’ any error on the 
part of the Munsif and without any illegal- 
ity on his part, to make an order under 
8, 115 directing thatthe application should 
be deemed to have been a different appli- 
cation. I donot make any comment upon 
the other cases in which that course has 
been thought correct, but having regard to 
the fact that in this case there was an 
appeal under‘r. 92 granted by the Code, I 
do not see my way to make any such 
order as Tam asked to make. It seems to 
me that the case of the present applicant 
may or may not be a very hard one, but 
that it would be making bad law and 
establishing a very doubtful practice, if I 
were to try to assist him by directing in 
my revisional jurisdiction that the appli- 
cation under O. IX should be treated asan 
application for review. * 

For these reasons, I think this applica- 
tion fails and the Rule must be discharged 
with costs, hearing-fee one gold mokur. 

This order will govern Revision Cases 
Nos. 951 and 952 which are also discharged 
with costs, hearing-fee one gold mohur in 
each case, 


N.H Rule discharged. 
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LAHORE HIGH COURT. ; 
Sgconp Civin APPEAL No. 2557 or 1925. 
February 20, 1926. 
Present:—Mr. Justice Campbell. 

Tas Firm JAGAN NATH-BAIJ NATH, 
TAROUGH BAIJ NATH—Puarntirrs— 
APPELLANTS 
VETSUS 
Tas SECRETARY or STATE ror INDIA 
IN COUNCIL—Dsrenpant—Respon pent, 

Railways Act (IX of 1890), s.72—Risk Note Form H 
—Time covered by note—Loss of consignment, mean- 
ing of --Wilful neglect, meaning of —Onus. 

Risk Note Form H limiting the liability of Railway 
Administration not only covers the time of actual 
transit but covers the whole period during which the 
goods remain with the Railway. [p. 174, col. 1.] 

When the goods in the custody of the Railway 
become rotten and are destroyed under the orders of 
the Station Master, if must be said that the owner 
has suffered loss of the whole consignment. [p. 174, 
col. 2. 
ree and Southern Maharatta Ry. Co. v. Mattai 
Subba Rao, 55 Ind. Cas. 754; 43 M. 617; (1917) M. W. 
N. 198; 11 L. W. 358; 38M. L. J. 360; 28 M. L., T. 49, 
approved, _ 

A person is said to be guilty of wilful neglect when he 
intentionally and of set purpose does something which 
ought either to be done in a different manner or not at 
tb or. omits to do something which ought tobe done. 

ibid.] . 

Firm of Doulat Ram v. Secretary of State, 32 Ind, 
Cas. Cas. 551; 9 5. L. R. 177, followed, 

The onus of proving wilful neglect lies upon a 
plaintiff suing a Railway for compensation for loss of 
goods consigned under a Risk Note. [ibid.] 

Firm of Doulat Ram v. Secretary of State, 32 Ind. 
Cas. 551; 95. L. R. 177 and, Great Indian Peninsula 
Ry. v. Datti Ram, 90 Ind. Oas. 812; 5 Pat. 118; {1925) 
Pat. 305, referred to. 

Second appeal from a decree of the 
Additional District Judge, Lalfore, dated the 
9th May 1925, reversing that of the Subordt- 
nate Judge, Fourth Class, Lahore, dated 
the 9th October 1924, 

Mr. J. G. Sethi, for the Appellants. 

Mr. C. H. Carden Noad, Government 
Advocate, for the Respondent. 


JUDGMENT.—In this case 66 baskets 
of betel leaves were booked to the plaintiff 
from Bassien Road to Lahore. They were 
placed at Bassien Road in a motor-truck 
and when the truck arrived at Lahore on 
the 4th of June the Railway Officials thought 
that it contained a motor-car and placed it 
in the motor siding to await the owner of 
the car. Meantima.the plaintiff presented 
his Railway receipt two or three times at 
Lahore Station and was told that his betel 
leaves had not arrived. The plaintiff's con- 
signment “was despatched under Risk Note 
“H” according to which, in consideration of 
a reduced rate of carriage, the Railway was 
absolved from responsibility for any loss, 
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destruction, deterioration or damage, from 
any cause whatever, before, during and 
after transit over the Railway except for 
tko loss ofa complete eqnsignment or of 
one or more complete packages due to the 
wilful neglect of Railway Administration or 
to theft by or due to the wilful neglect 
of the Railway’s servants, etc. 

There was no label attached to the truck 
when it arrived at Lahore and eventually on 
the 10th of June it was opened and was 
found to contain the plaintiff's baskets of 
betel leaves. These were made over to the 
delivery clerk who noted that the contents 
of the packages were in rotten condition. 
The plaintiff refused to take delivery, and 
subsequently brought the presentsuitagainst 
the Secretary of State as representing the 
N. W. Ry., for Rs. 792 as damages. The 
Trial Court awarded Rs. 783-12-0 but on 
appeal the suil was dismissed by the Ad- 
ditional Judge who held that no liability 
attached to the Railway, firstly, because 
there was no loss of goods and secondly, 


` ‘because, if there had been, there was no 


wilful neglect on the part-of the Railway 
Administratton or its servants. | 

The plaintiff has come to this Court on 
second appeal and it has been argued, 


firstly, that the Risk Note covered only the’ 


time of actual transit between Delhi and 
Lahore and did not eover the period from 
4th June to 10th June during which the 
plaintiff's goods were damaged or destroyed, 
as held by the lower Appellate Court, in 
consequence of remaining in a closed truck 
in the open yard for those days. This con- 
tention has no force. .The contract under 
Risk Note “H” formed a complete special 


"contract between the consignor and the 


ilway covering the whole period during 
san the goods remained with the Rail- 
way. This is clear from the terms of s. 72 
of the Indian Railways Act which permits 
responsibility of the Railway under s. 161 of 
the Indian Contract Act, which is the sec- 
tion relied upon for the appellant, to be 
limited by an agreement in writing in a 
form approved by the Governor-General in 
Counsel; and the words used in the Risk 
Note “before, during and after transit over 
the said Railway” are quite definite. 

The second point taken is that the lower 
Appellate Court was wrong in holding the 
case not to be one ‘of loss of goods but 
merely to be one of deterioration. Here I 
think the appellant is right. In my opinion 
the proper test is that applied by the 
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learned Judges of the Madras High Court in 
Madras and Southern Maharatia Ry. Co. v. 
Matiat Subba Rao (1), namely, whether the 
appellants’ baskets of betel leaves were of no- 
value when delivery was tendered. On the 
finding of the learned Additional Judge 
that the betel was in a rotten condition 
when taken out of the truck and that later 
on it was destroyed under the orders of the 
Station Master the decision must be in 
favour of the appellant that he suffered loss 
of his whole consignment. 

The third cohtention for the appellant is 
that the loss should beheld to have been 
due to the wilful neglect of the servants of 
the Railway Administration. In regard to 
this, as already stated, the learned Addi- 
tional Judge has found that the fatts do 
not establish any wilful neglect and I agree 
with him. Wilful neglect was defined by 
the learned Judicial Commissioner's Court 
in Sindin Firm of Doulat Ram v. Secre- 
tary of State (2) in the following terms which 
are adequate for the present purpose: “A 
person is said to be guilty of wilful neglect 
when he intentionally, and of set purpose 
does something which ought either to be 
done in a different manner. or not.at all, or 
omits to do something which ought to be 
done.” The same judgment points out that 
the onus of proving wilful neglect lies upon 
a plaintiff suing a Railway for compensa- 
tion for loss of goods consigned under a 
Risk Note and this since the decision of the 
well-known caseof Smith Lt. v. Great Western 
Railway (3) isthe rule rigidly applied by the 
Courts both in England and in India. The 
matter has been discussed at some length 
in Great India Peninsula Ry. v. Datta Ram 
(4), and the position of a sufferer such as 
the présent appellant has been explained. 
Had he not sought.to have his goods carried 
at a reduced rate under the terms of a Risk 
Note but had paid a higher freight to 
have them carried under, another form of 
contract, the Railway would have had to 
assume a much fuller responsibility. 

The plaintiff has proved that the betel 


“was putin a truck intended primarily for 


the carriage of a motor-car, that the truck 
arrived in Lahore without a label and that 
it was not opened by the Railway servants 
to ascertain its contents but was shunted 


(1) 55 Ind. Cas. 754; 43 M. 617; (1917) M. W. N, 198; 
11 L. W. 358; 38 M. L. J, 360; 28 M. L. T. 49, 

(2) 32 Ind. Cas. 551; 9S. L. R. 177. 

(3) (1922) 1 A. O. 178; 91 L.J. K. B. 423; 27 Com, 
Cas 247; 38 T. L, R. 359 


(4) 90 Ind, Cas, 812; 5 Pat, 118; (1925) Pat. 305, 
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away as it was into the yard artd kept there 
for several days. It is possible that he 
has shown bungling on the part of the 
Railway but he has shown nothing more. 
He has failed to prove that the motor-truck 
was used intentionally and of set purpose 
with the knowledge that it should not be 
used for freight of the description of the 
plaintiff's goods, or that no label was placed 
on the truck at the station of departure, or 
that the absence of a label was due to some 
intentional act or omissions, or that the 
shunting of the truck at Lahore was done 
of set purpose by someone who knew that 
the truck ought not to be put there. On 
the other haud the Court below had found 
that the truck was shunted because the 
Railway Officials at Lahore thought that it 
must contain a motor-car and did not want 
to open it until the owner appeared. 

Without proving wilful neglest the plaint- 
iff could not succeed. His appeal must fail 
and is dismissed with costs. 

R.L. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Firsr APPEAL FROM ORDER No. 76 or 1925. 
February 18, 1926. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 

OM PRAKASH pe ee Ba Sa a 


Babu MOTI RAM. oe Parry. 

Provincial Insolvency Act (V of 1920), s. 298—Joint 
Hindu family—Insolvency of father—-Property vesting 
in Receiver. 

‘Where a father in a Hindu family governed by the 
Mitakshara Law has been declared an insolvent, the 
Receiver is entitled to sell not only the share of the 
father that will fall to him on partition but the 
entire property in his hand belonging to the whole 
PAN consisting of hiinself and his sons. [p. 175, 
col. 

Bawan Das v. Chiene, 64 Ind. Cas. 976; 20 A. L. $. 
155; A. I. R. 1922 ‘All.e79; 44 A. 316, followed. 

Sat Narain v. Behari Lal, 84 Ind. Cas. 883; 23 A. 
L. J. 85; 47 M. L. J. 857; 100.& A. L. R. 1332; A. L 
R: 1925 P. ©. 18; 11925) 'M. W. N. 1; L. R. 6 A. (P. 0). 

reads L. R. 81; 27 Bom. L. R. 135; 211. W. 375; 1 


L. O. 500; 1 O. W. N. 916: 6 L. 1; 29 GO, W.N. 797; 52 f 


I. A. 22 (P. C.), distinguished. 

Oficial Assignee of Madras v. Ramachandra Aiyar, 
68 Ind. Cas. 898; 46 M. 54; 16 L. W. 559; (1922) M. 
W. N. 653; 43 M. L. J. 569; A. I. R. 1923 Mad. 55, 
referred to. 


First appeal from an order of the District 
J udge, Saharanpur, dated the 28th January 
1925 

Messrs. Nehal Chand and N, Upadhiya, 
for the Appellants, 
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Dr. K. N. Katju and Mr. Durga Prasad: 
for the Respondent. l 
JUDGMENT. 

Mukerji, J.=—l'his appeal arises out ` 
of certain insolvency proceedings. ‘One 
Lachhman Das became an insolvent and 
the Official Receiver, Babu Moti Ram, took 


- possession of a certain property of the in- 


solvent and sold the same to a certain 
party. Two.sons of the insolvent put in a 
petition before the learned District Judge 
praying that two-thirds of the property 
should not be delivered to the purchaser, 
but should be reserved for themselves, 
They said that the father had only a third 
share in the property, and that alone should 
go tothe purchaser. The Official Receiver 
produced the case of Bawan Das v. Chiene 
(1) before the learned Judge, and follow- 
ing that case the learned Judge dismissed 
the petition of the sons. The sons have 
appealed. 

It has been arad that the authority of 
this Court should be treated as having 
been overruled by a recent pronouncement 
of their Lordships of the Privy Council to 
be found reported as Sat Narain v, Behari 
Lal (2). 

It has been said on the respondent's 
behalf that in this Court and in other 
Courts the view has always been taken that 
where a father in a Hindu family governed 
by the Mitakshara Law has been declared 
an insolvent, the Receiver is entitled to 
sell not only the share of thé father that 
will fall on him on the partition, but thé 
entire property in his hand belonging to 
the whole family consisting of himself-and 
his sons,...This view is supported by the 
raling of this Court referred to above, - The” 
case of Official Assignee of Madras v. Ram- 
chandra Aiyar (8) also takes the same 
view. Let us now.consider the Privy Coun- 
cil case quoted by the learned, Counsel for 
the appellant. Acertain Hindu father, Rai 
Bahadur Srikishen Das had two sons. The 
father was declared an insolvent. There- 
after the sons brought a suit for pre-emp- 
tion with respect to certain property sold 
in the neighbourhood. The defence raised 


(1) 64 Ind, Cas, 976; 20 A. L. J. 155; A.T. R, 1022 
All. 79; d4 A. 3 

(2) 84 Ind. Cas. 883; 23 A. L. J. 85; 47 M. D. J. 857; 
100. & A. LR. 1332; A I. R. 1925 P,O. 18; (1925) 
M W.N. d; L. R.6 A. (P.C) 1l; 26 P. L. R. 81; 97 
Bom. L. R. 135; 21 L. W. 375; 1 L. C, 500; 1 O.W, 
N. 916; 6 D. 1; 29 O. W. N. 797; 52 L A. 22 (P. 0), 

@) ) 68 Ind. Cas, 898; 46 M. 54; 16 ©. W. 559; (1992, 
M. W, N. 053; 43 M, L, J, 569; A, L R. 1923 Mad, 56, 


“eney Act) (V of 1920). 
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was that the father having been declared 
an insolvent, the entire family property 


vested in the Receiver- and that, therefore, 


the sons had no such right left in the 
family property as would entitle them to 
maintain the suit for pre-emption. Their 
Lordships of the Privy Counvil considered 
several sections of the Presidency Towns 
Insolvency Act (III of 1897) and came to 
the conclusion that the insolvency of the 
father did not deprive the sons of their 
right to maintain a suit for pre-emption. 
The following words from the judgment 
will bear quotation :— 

“It may be that under the provisions of 
s. 52 or in some other way that property 
(property of the sons) may in a proper case 
be made available for payment of the 
father’s just debts; but it is quite a 
different thing to say that by virtue of 
his insolvency alone it vests in the 
assignee, and no such provision should be 


"read into the-Act,” 


As I read the judgment of their Lord- 
ships of the Privy Council, all that was 
decided was that it might be open to the 
creditor or the Official Assignee to proceed 


-against the sons’ shares in the family pro- 


perty ; but so long as the shares were not 
sold, the sons would exercise such rights 
as they might possess by virtue‘of being the 
owners of their shares in the family pro- 
perty. As already stated their Lordships 
considered the provisions of the Presidency 
Act. In this case, we have to consider the 
provisions of s. 28 of the Provincial Insolv- 
Section 28, cl. (2) 
reads as follows :— 

“On the making of an order of adjudica- 


` tion? the whole of the property of the in- 


solvent shall vest in the Court or in a Re- 
ceiver..."— { 

The question is whether the expression 
“ property of the insolvent” means the pro- 
perty which the insolvent, as the father of 
his sons, was entitled to call his own and 


_ sell it under certain’ circumstances or that 


share which goes to the father in the event 
of a partition between himself and the 
sons. On the authority so long prevailing 


` in this Court, we take it that the former 


meaning is the proper meaning“ of the 
word “property” as used there, I find 
nothing in the Privy Council case which 


. shows that this interpretation would be 


wrong. 
Much has been said as to the inconvenni- 
ence that would arise from the course that 
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has so long been adopted in this Court; 
but it is not*necessary to discuss that ques- 
tion. 

Iam of opinion that the petition of the 
appellant was rightly dismissed, and I 
would dismiss the appeal with costs includ- 
ing costs in this Court on the higher scale. 

Sulaiman, J.—I concur. There can 
be no doubt that the trend of the author- 
ities sofar has been to allow the Receiver 
in insolvency to dispose of the joint family 
property in lieu of the debts of the father, 
where the latter has been declared insolvent. 
I may refer only to the recent case of 
Bawan Das v. Chiene (1). It will, therefore, 
be difficult to depart from this view or to 
re-consider the point, unless these rulings 
have been overruled either expressly or by 
implication, The learned Advocate for the 
appellant relies upon the recent pronounce- 
ment of their Lordships of the Privy 
Council in Sat Narain v. Behari Lal (2). 
The only point before their Lordships was 
whether the effect of the insolvency of the 
father was to divest the sons of all their 
interests in the joint property so as to 
deprive them of their right of pre- 
emption as co-sharers, Their Lordships 
clearly held that the effect of the insolvency 
of the father was not at once to vest the 
entire property in the Official Receiver. 
There are, no doubt, some observations on 
pages 95* and 96* suggesting that, although 
the words “disposing power" in s. 2 may 
be wide enough to cover a Hindu father’s 
power to sell the joint property and apply 
the proceeds to the payment of his debts 
yet the definition of “ property ” seemed to 
suggest that what was contemplated was 
an absolute and unconditional power of 
disposal. i 

There is a further point pressed before 
us that, when their Lordships guarded 
themselves from saying that the property 

*did not become available for payment of 
the father's just debts, they referred to 
s. 52 of the Presidency Towns Insolvency 
Act, corresponding to: which there is no 
express provision in the Insolvency Act. 
Section 2(d) begins by saying that ““pro- 
pertys includes. . . . .” Itis obvious 
that it does not contain an exhaustive 
definition of the terms “property.” In the 
Foll Bench decision of the Madras High 
Court in Oficial Assignee of Madras v. 
Ramachandra Aiyar (8) the learned Judges © 
based their decision on the combined effect 
*Pages of 23 A, LJ [Ed] cir 
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of ss. 7, 30 and 52 of the Presidency Towns 
Insolvency Act. 

The interests of a father in the entire 
joint family property extend over the 
whole property, and it seems difficult to 
hold that he has no interest in the entire 
property because if a partition were to take 
place, the interests of his sons would be 
cut out and set apart, As, in my opinion, 
the case decided by their Lordships does 
not overrule the previous rulings of this 
Court and other High Courts, I find itim- 
possible to take a diiferent view. f 

By the Court.—The appeal is dismiss- 
ed with costs including in this Court fees 
on the higher scale. 


R, L. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER NO, 87-A 
or 1925. 

November 18, 1925. 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice Buckland. 
NARENDRA NATH DAS—APPELLANT 
versus 
HARAN CHANDRA GHOSE— 

RESPONDENT. 

fi Civil Procedure Code (Act V of 1908), Sch. [I~ 
Arbitration: Act (IX of 1899), s. 8 —Award, null and void 
—-No appeal against judgment—sAppeal from order 
dismissing application to set aside awurd—Reversal of 
award—aArbitration Act, conversion of matter to— 
Proceedings under Civil Procedure Code, legality of 
—Arbitration Act, order under, when to be made. 


_ Ao award may be set aside on the ground of nullity ° 


in appeal from an order dismissing an application for 
setting aside of an award, though no appeal has been 
preferred from the judgment. ip. 179, cul. L] 6 
Once the matier nas been coaverteu into one under 
the Arbitration Act titere is no power either for the 
parties or the arbitrators or the Court to act under 
Sch, 1I, O. P. C., and ali steps so taken must be re- 
garded as having been taken without jurisdiction. 
Lp. 178, col. 2.] : 
A Judge has no power without consent of the parties 
to adjudicate upon an application maae under ci. (17), 
Sch. 11, O. P. O., as though it were made under the 
Arbitration Act. [ibid.] 
Appeal against an order of Mr. Justice 
C. 0. Ghose, dated the 23rd January 1925. 
Messre. B. Bose and P. N. Mullick, for the 


Appellant, s 
Dr. Sarat Chandra Basak and Mr, T. 


Chatterjee, for the Respondent, 
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. JUDGMENT. 

Buckland, J.—This appeal is against 
the judgment of my learned brother ©. O 
Ghose, J., dated the 23rd January 1925 diş- 
missing the application of Narendra Nath 
Das, the present appellant, to set aside an 
award dated the 10th September 1924 made 
by certain persons purporting to act as 
arbitrators on the reference of a dispute 


between him and the respondent Haran 


Chandra Bose. 

What the dispute was or how it arose itis 
not in the least degree material to enquire 
and the facts with which we are concerned 
begin with the submission dated the Ist 
August 1915 whereby the parties submitted 
to three named individuals, Rama Nath 
Ghose, Sarat Chandra Ghose and Jnan 
Chandra Ghose, the settlement of their 
differences. .The terms of the submission 
are as follows:— 

“I Sree Narendra Nath Das and I Sree 
Haran Chandra Ghose, we both appoint you 
as arbitrators for settlement of our differ- 
ence in connection with the premises No. 
41 Newgipukur Lane and with our deal- 
ings between each other; whatever decision 
you will give will be accepted. Finis, lst 
August 1915.” 

1 may at once mention that I shall refer 
for the narrative to documents not to be 


‘found in the record of this appeal to which 


our attention has been directed by consent 
of learned Counsel for the parties. 

Nothing appears to have béen done by 
the arbitrators fora period of some four 
years in the course of which the arbitrator 
Jnan Chandra Ghose died. 

On the lzth August 1919 an application 
was made to this Court under cl. (17) of 
Sch. If of the C. P. O. on behalf of Haran 
Chandra Ghose for an order (inter alia; 
that the surviving arbitrators might be 
requested to produce the submission and 
that it be filed; and that if necessary a 
third arbitrator might be appointed by the 
Court. 

Such an application was clearly not one 
to be made in the circumstances. Any 
order whichin the event of the death of 
the 3rd arbitrator shéuld be made could 
only be made under the Arbitration Act 
and then only if the conditions as to written 
notice preseribed by s. 8 had been fulfilled, 
which does not appear to have been the 
case. This seems to have been recognised 
by the learned Judge who heard the ap- 
plication tosome extent for ke made an 
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order giving the applicant liberty to amend 
the cause title so as to intitule the appli- 
cation in the matter of the Arbitration 
Act, inthe matter of which he directed 
that the application should be treated as 
having been made. He further ordered 
that the surviving arbitrators should be 
at liberty to act in the reference and gave 


them liberty to appoint an umpire if 


. necessary, and finally he directed the arbi- 
trators to make their award within two 
months with liberty to enlarge the time by 
another two months. 

The Court Minutes show that learned 
Counsel for the appellant objected that 
evidence justifying an order under s. 8 was 
necessary, 

The surviving arbitrators on the 18th 

January 1920 purported to appoint Babu 
Sailendra Kumar Palit as the third arbi- 
trator and umpire and the arbitrators then 
entered upon the reference and eventually 
on the 10th September 1924 made their 
award—the award being made and signed 
by the three persons as arbitrators. 
“No amendment of the cause title had, 
however, been made meantime as directed 
and the arbitrators intituled the appoint- 
ment and their award in the matter of Sch. 
II of the O, P. ©., thus perpetuating the 
` initial error. f 

The award was filed in November 1924, 
at whose instance does not appear, but no 
notice of the application to fileit was given 
to the appellant as is required by cl. 20 
(3) of Sch, II assuming that to have been 
applicable. 4 

A notice dated the 24th November 1924 
intituled in the same manner, was, however, 

„given tothe appellant, that the award had 
been filed and that the Court would proceed 
to give judgment on such awardon the 8th 
December 1924, 

This notice appears to have been given 
on a form intended to be used where judg- 
ment isto be given onan award in a re- 
ference made in a suit to which cls. 1 to 16 
are applicable, for cls. 17 to 21 do not 
apply to submissions to which the Arbitra- 
tion Act applies. : 

Subsequently, on the*28th January 1924 
judgment was given upon award.’ 

The appellant now impugns the award 
on the ground that it is without sanction, 
in that he never submitted to the arbitration 
of the three persons who purport to have 
made it, and that so far as it purports to 
have been made under or by virtue of the 
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order of the 12th August 1919 such order 
was made without jurisdiction. 3% 

As to the first of these two points it is 
clear, apart from any contention as to 
waiver, to which I shall return, that his 
connettion is correct. It suffices to read 
the submission which is to three named 
arbitrators other than the three persons 
who purported to make the award, nor- 
does it contain any provision for substi- 
tution. 

As regards the order ofthe 12th August 
1910 I am equally confident that the respond- 
ent cannot rely upon it. ' f 

The learned Judge had no power with- 
out consent of parties to adjudicate upon 
an application made under cl. 17 of the 
Second Schedule as though it were made 
under the Arbitration Act. - But assuming 
he had such power, there was nothing in 
the petition to show that such antecedent 
steps had been taken as would entitle the 
applicant to an order under s. 8. Again, 
assuming that such evidence was before 
the Court, the only order possible in tke 
circumstances was one appointing a third 
arbitrator, whereas the order gave liberty 
to the surviving arbitrators toact in the 
reference and to appoint an umpire if 
necessary. In my opinion such order was 
made without jurisdiction-and it conferred 


.no poweron the arbitrators whose award 


is impugned to make it. : 

Again, however, assuming that the appli- 
cation was properly converted into one 
under the Arbitration Act and that the 
order was such as could properly be made 
thereunder, the parties and arbitrators 
subsequently acted throughout as though 
these clauses of the Second Schedule of the 
C. P. C., which under the Arbitration Act 
do not apply to cases to which that Act 
applies, still governed the proceedings, 

As it was all subsequent proceedings 
should have followed the Arbitration Act 
and the rules made théreunder, which 
provide that an award shall be filed and 
thereupon may be enforced as a decree. 
This was not the course pursued and had 
it been the position of the appellant might 
have been more difficult. Once the matter 
was converted into one under the Arbitra- 
tion Act there was no power either for the 
parties or the arbitrators or the Court to 
act under the Schedule and all steps so 
taken must be regarded as having been - 
taken without jurisdiction. i 

This dispases of the contention of the 
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- respondent's Advocate that nos having ap- 
pealed against the’ judgment on the’ award 
the appellant cannot succeed. ‘We may 
‘ not beable to set aside that judgment but 
if the award which is directed to be 
carried out is set’ aside there will be noth- 
ing left to be enforced and any technical 
difficulty will not standin the way of the 
appellant. 

Lastly it is contended that by attending 
before the arbitrators the appellant must 


SARJU V, SHEORAT. 


be taken to have consented to the appoint-. 


ment of the third arbitrator, whether 
or not the order was made without juris- 
diction and that he waived all irregularities 
‘in the appointment. This argument would 
have considerable force if the appellant 
had attended the reference without pro- 
test. But it was pointed out on his behalf 
that he protested at the earliest opportun- 
ity, viz, on the application resulting in 
the order of 12th August 1919, all subse- 
quent proceedings of the arbitration pur- 
port to have been held in consequence of 
that order and for the appellant to have 
protested to the arbitrators would have 
availed him nothing. Having made his 
protest, he was entitled to attend at the 
reference and make this best of the position 
as far ashe could. 

In my opinion the award should be set 
aside on the ground that itis a nullity by 
reason of the fact that the reference was 
held by the arbitrators without authority 
to decide the matter in dispute. 
sult, therefore, will be that ..the appeal 
should be allowed—the appellant is entitl- 
ed to his costs both ofthe appeal and be- 
fore the Court of first instance. 

- Sanderson, C. J.—I agree with the 
judgment which has just been delivered by 
my learned brother, and Ido not think it 
necessary to add anything. 
R. L, i Appeal allowed. 


. 
eens 


OUDH CHIEF COURT. | 
Sroonp CIVIL APPEAL No. 360 oF 1925, 
November 17, 1925. 
Present:—Mr. Justice Misra. 
SARJU AND ANOTHER—PLAINTIFFS— 

i APPELLANTS 
versus 
SHEORAJ—DeranpantT— RESPONDENT. 
Court Fees Act (VII of*1870), s. 7 (v) (b)— Land 
cssegsed to revenue—Suit for possession by cancellas 
non of deed-—Court-fee payable, 


, 
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A suit for possession of land assessed to revenue 
by setting aside the sale ini favour of the defendant 
falls under s. 7 (v) (6) of the Court Fees Act and the 
Court-fee payable is on five times the revenue. 


. : . 
Haidari Begam v. Gulzar Bano, 25 Ind. Cas. 395; 36 
A. 322; 12 A. L. J. 481, referred to. 


Appeal from a decree of the Additional 
Subordinate Judge, Rae Bareli, dated the 
16th April 1925, upholding an order of the 
Munsif, Rae Bareli, dated the 19th December 
1924. 

Mr. Hargovind Dayal Srivastava, for-the 
Appellants, 5 


JUDGMENT. —This was a suit for 
possession brought by the plaintiffs-appel- 
lants, in which the main relief claimed was 
that of possession. The plaintiffs amended 
their plaint and added the words “by setting 
aside the sale.” Both the Courts below 
have dismissed the suit and the plaintiffs 
have now come to this Court in second 
appeal. The matter at present before me 


‘is in connection with the office report as 


The re- . 


to what is the correct amount of Court-fee 
which ought to be paid in the present-suit, 
The Court-fee which-has been paid by the 
plaintiffs is on five times the Government 
revenue. The office reports that the claim 
being for possession by cancellation of a 
sale, Court-fee paid on five times the Gov- 
ernment revenue is not sufficient, and that 
a Court-fee of Rs. 10 should have been paid, 
the relief claimed being of a declaratory 
nature, The amount claimed from the ap- 
pellants after deducting annas 6, which he 
has already paid, is a sum of Rs, 9-1U-0. 

I have heard the learned Counsel for the 
appellants. 


I am of opinion that the Court-fee paid - 


in this case is sufficient and that the ap- 
pellants should not be called upon to pay 
any further Court-fee on the ground that 
their claim involves a declaratory relief as 
well. In suits for possession the real relief 
which the plaintiff claims is the relief for 
possession and if in awarding that relief to 
the plaintiffthe Court has to go into the 
question as to whether the title of the de- 
fendant. based on a certain transfer or auc- 
tion sale isinvalid, the suit cannot be con- 
sidered,to be a suit Gther than asuit for 
possession. Similarly where the plaintiff 
claims possession of a certain property and 
states in his plaint that he claims for pos- 
session by cancellation of a sale in favour 
of the defendant he cannot be considered 
to be asking for two reliefs and thus be 
liable to pay Court-Jee on each of these two 
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reliefs. Heis practically claiming one re- 
lief and that relief is a relief for possession 
and if in order to give him that relief it is 
negessary to consider along with that the 
title of the defendant and to declare that 
title to be ineffective the suit must, still for 
the purposes of the payment of the Court- 
fee, be treated as one for possession. Iam 
supported in this view by a judgment of 
the Allahabad High Court in Haidari 
Begum v. Gulzar Bano (1). In that suit the 
plaintiff claimed possession of the property 
which was in the possession of a Muham- 
madan “lady. The defence raised was that 
the plaintiff had no title and secondly that 
she was not entitled toa decree for posses- 
sion without payment of Rs. 80,000, the 
amount of dower-debt due to the defendant. 
The Court of first instance decreed the suit 
for possession, holding that payment of 
defendants dower could not be considered 
a condition precedent to the plaintiff's ob- 
taining adecree. The defendant appealed 
paying a Court-fee onthe value of the pro- 
perty. The point for decision that arose in 
the case was as to whether the defendant 
should pay Court-fee merely on the value 
of the property or. whether on Rs. 80,000, 
the amount of the dower-debt, claimed by 
her, It was decided that the real relief 
which the plaintiff claimed was a relief for 
possession and consequently the Court-fee 
which the plaintiff was liable.to pay was 
on that relief. 

I am, therefore, of opinion that the Court- 
fee paid by the plaintiffs in this case is 
sufficient. : 


R. L. Office informed, 
(1) 25 Ind, Cae. 395; 36 A. 322; Ì2 A. L. J, 481. 





ALLAHABAD HIGH COURT. 
Execurron First CIVIL APPEAL No, 458 oF 
1929. 

March 3, 1926. 

Present:—Mr. Justice Kanhaiya Lal 
and Mr. Justice Boys. 

BOHRA NATHA MAL— OBJECTOR 

. —ÅPIEĻĻANT ` 
VETSUS a 
JHUNAI LAL—Deckrr-HoLtper— 
REePONDENT. 
Limitation Act (IX of 1£08), ss. 6p ?—Minor— 
Limitation begun before birth— Benefit of minority. 
A minor cannot take advantage of his minority or 
plead ss.6and 7 of the Limitation Act where limita- 
tign hed already begun to run before his birth. jp. 181, 
Cay. 4. 


BOHRA NATSA MAL V, JHUNAT LAL. 
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L. R. 175; 12 0. L. J. 74; 26 P. L. R. 113; L. R. 6 A. 
(P. C.) 47: (1926) M. W. N. 262: 27 O. C. 343; 29 0. W.. 
N. 666; 53 I. A. 69 (P. C.), followed. 

Execution first appeal against a decree 
of the Subordinate Judge, Aligarh, dated 
the 21st July 1925. 

Mr. Shabd Saran, for the Appellant. 


JUDGMENT.—The appeal is frivolous. 
In execution of a mortgage-decree obtained 
by Jhunai Lal against Madan Lal certain 
property was proclaimed for sale. Madan 
Lal had two brothers Onkar Das and Murli 
Dhar, out of whom Onkar Das had been 
adopted in another family and Murli Dhar 
had died leaving a son Natha, who is a 
minor. On the death of Madan Lal Onkar 
Das and Natha were impleaded as his legal 
representatives in the execution proceeding. 
Onkar Das filed an objection claiming that 
as his adoption was found to be invalid he 
reverted to his natural family and con- 
tinued to live jointly with Madan Lal and 
that the mortgages made by Madan Lal, 
on foot of which the decree in execu- 
tion had been obtained, were not binding 
on him, That objection was disallowed, 
A regular suit was then filed by him fora 
declaration of his title to the disputed 
property, which was dismissed on the 9th 
February 1923 on the ground that it was 
barred by time and that Onkar Das had 
failed to establish that he was the owner of 
the property in dispute and had been in 
possession of it within limitation, or that 
he had been living jointly with Madan 
Lal at the time of the mortgagee in ques- 
tion. i 

The present objection was filed in the 
same execution proceeding by Natha, 
reiterating what had been urged by Oukar 
Das before. The Court below has disallowed 
the same. Its finding in {his case is that 
there had been a separation between Murli 
Dhar, the father of Natha and Madan Lal 
in 1503, in evidence whereof a deed of 


. partition was executed and registered by 


Madan Lal and Murli Dhar on the l4th 
December 1903, that Murli Dhar had sub- 
sequently ratified the partition in the course 
of certain alienations which had been made 
by him in respect of some of the properties 
allotted to his share, and that the decision 
in the suit filed by Oskar Das, to which 
Natha was also a party as a defendant, 
operated as res judicata, 
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It is urged on behalf of Natha that Marli 
Dhar wasa minor on the date df the parti- 
tion aforesaid. But there is nothing to 
show that he was a minor at that time. On 
the other hand the deed of partition appears 
to havə been executed and registered by 
Madan Lal and Murli Dhar personally, as 
if they were adults; add both parties sub- 
sequently made alienations of different 
portions of the properties allotted to their 
respective shares in pursuance of that par- 
tition, The property in dispute was allotted 
to Madan Lal. In the face of that deed of 
partition it cannot be said that Murli Dhar 
and Madan Lal were living jointly or that 
Natha, the son of Murli Dhar was entitled 
to question a transaction entered into by 
Madan Lal after separation. 

. In the application filed by Natha on the 
15th November 1922 he described himself 
as 12 years old. The mortgages in question 
were effected in 1906 and 1908 so that he 
was not apparently even in existence when 
the mortgages were made, and in view of 
the decision of their Lordships of the 
- Privy Council in Randip Singh v. Parmesh- 
war Pershad (1), Natha cannot take advant- 
age of his minority or plead ss. 6 and 7 of 
the Indian Limitation Act, when limitation 
had already begun to run before his birth. 
The Court below moreover finds that Natha 
has not been in possession of the property 
in dispute from over 12 years and hus no 
interest Init. The question of res judicata 
hardly arises. The appeal is dismissed. 


R, L. Appeal dismissed. 

(1) 86 Tnd. Cas. 249; 47 A. 165; A. L R. 1925 P., O. 
33; 48 M. L. J. 29; 21 L. W, 236; 2 O. W.N. 1; 23 A. L. 

' J. 116; 27 Bom. L. R. 175; 12 O. L. J. 74; 26 P.L. R. 
T13; L. R. 6 A. P.O) 47; (1925) M. W. N. 262; 270, 
0. 343; 29 O, W. N, 666; 52 I A. 69 (P. 0), 





LAHORE HIGH COURT. 
First Crvin APPRAL No. 587 or 1924, 
January 20, 1926. 
Present:—Mr. Justice LeRossignol and 

Mr, Justice Martineau. : 
Musammat LAKHO—Derexpant— 
. APPELLANT 


versus 
. LACHHMAN DAS —PLAINTIRER— 


TS RESPONDENT. 
Hindu Law—Debts—Joint family property—Widows 
right of residence and maintenance, 

Where a debt is incurred for a family purpose and 


- hecessity, a Hindu widow's right to maintenance 


LAKHO V. LAGHHMAN DAS, 
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and residencs in the family propsrty must ba pòst” 
parl to the just claims of her lata husbaad@ 
creditors, 


First appeal from a decres of the Senior 
Sib Judge, Rawalpindi, dated the 17th 
Dezember 1923. 

i Lala Gabind Ram Khanna, for the Appel- 
ant. 

Moəasrs. M. S. Bhagat and Dev Raj .Sawh- 
ney, for the Rəspondent, 


JUDGMENT,—This appeal arises out 
of an action for the recovery of thə sum of 
Rs. 5,861 which was alleged to be due ona 
moirtgage-debt secured on a house, The 
Trial Court decreed the claim with the 
exception of a small sum of penal interest. 
The suit was against one adult and one 
minor son of the mortgagor and also 
against his widow, Musammat Lakho, who 
challenged their liability on the mortgage 
onthe ground that the mortgaged property 
was joint family property and the debt was 
incurred without necessity for an illegal 
purpose and theright of the widow to re- 
side in the house was paramount. 

The Court below found that though the 
house was joint family property, the debt 
was properly incurred fora family purpose 
and for necessity, and that the right of the 
widow to maintenance and residence had to 
be postponed to the just claims of her late 
husband's creditor. The sons of the mort- 
gagor have preferred no appeal against the 
decree of the Court below, and the only 
appellant is Musammat Lakho who has 
paid on the appeal a Court-fee of only 
Rs. 10. ; 

This gives rise to the first contention for: 
the respondents that the appeal is not pro- 
perly stamped, inasmuch as the appellant, 
urges in her grounds of appeal that the 
debt was bad and consequently prays to 
be relieved in respect of the whole of the 
plaintiff's claim. Counsel for the appellant 
admitting the force of this contention urges 
that he has no intention to urge that the 
debt was improperly incurred by the mort- 
gagor, but limits his appeal to the prayer 
that even if the debt was properly incurred, 
the right of the widow to residence in the 
family house is paramount. Im support of 
his contention he has referred us to Gour's 
Hindu Law which, however, far from sup- 
porting his thesis is directly, in his dis- 
favour. If Mulla's Principle of Hindu Law 
on page 472, 4th Edition, and again on page 
4x8 itis written: “Debts contracted by a 
Hindu take precedence of the right to 
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„maintenance and debts contracted by a 
Hindu take precedence even of the widow's 
claim for maintenance;” and on page 490 
“If the sale ofthe family dwelling house is 
for a family necessity the widow is liable to 
“he evicted even though the purchaser had 
notice at the time of purchase that she was 
in occupation of the house.” 

For these reasons we hold this appeal to 
he without force and dismiss it with costs. 
RL, s Appeal dismissed. 


pi 


CALCUTTA HIGH COURT.. 
APPEAL FROM ORIGINAL ORDER No. 77 
oF 1925. 

November 18, 1925. 
Present:—Sir Lancelot Sanderson, 
Kr., Chief Justice, and Mr. Justice 
Buckland. 

MITSUI BUSSAN KAISHA, Lrp.— 
DEFENDANTS—APPELLANTS 


Versus 
HOGARTH SHIPPING CO, Lrp.— 
__PLAINTIFYs—RgsPonDENTs. 

Arbitration Act (IX of 1899), s. 19-—Stay of suit or 
proceeding—Arbitration, taking place of. 

The power of the Court under s. 19 of the Arbi- 
tration Act isto stay the suit or’proceedings, if the 

‘ conditions referred to in the section are fulfilled. If 
a stay is granted the, arbitration then takes place 
by reason of the submission contained in the con- 
tract and in accordance with the provisions of the 
Arbitration Act. [p. 183, col. 2.] 

Per Buckland, J.—In connection: with arbitration 
proceedings under the Arbitration Act, all that need be 
considered is whether there were (1) a.submission by 
the parties to the dispute, (2) a reference before 
arbitrators duly appointed by them under the submis- 
sion and (3) an award properly made by such arbitra- 
tors. [p. 187, col. 2.] 

Appeal against an order of Mr. Justice 
C. O. Ghose, dated the 18th May 1925. 
Mr. N. N. Sircar, for the Appellants, 

. _ Messrs, S. M. Bose, L. P. E. Pugh and 

W. W. K. Page, for the Respondents. 


JUDGMENT. 
Sanderson, C. J.-—-This is an appeal 


by Mitsui Bussan Kaisha, Ltd., against the’ 


- judgment of my learned brother Mr. Justice 
T Ghose delivered on the 18th Ma 
. 1925, ` s. AT 
The judgment was delivered_in respect 
of an application by the appellants that an 
award dated 14th March 1925 ghould be de- 
clared null and void and that it beset aside, 
- cancelled and taken off the file of this Court, 
The learned Judge dismissed the applica- 


MITSUI BUSSAN KAISHA, LTD, », 
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tion and having regard to the peculiar cir- 
cumstances*of the case, he made no order as 
to costs. ‘ : 

Against this order of dismissal the appel- 
lants have appealed. 

The facts are as follows :— 

By acharter party dated the 26th November 
1920 made between Messrs. Graham & Co. 
acting as agents forthe owners of the good 
steamer called a first class steamer to carry > 
6,500 tons cargo 10 per cent. more or less 
and the appellants (charterers) it was agreed 
that the steamer should load at Calcutta a 
full and complete cargo ofcoal in 'bulk and 
being so loaded should proceed to Colombo 
and there deliver the cargo. 

Clause II of the charter party provided 
for the time within which the cargo should 
be shipped at Calcutta and discharged at 
the port of destination and cl. 13 provided 
for the rate to be paid for demurrage, viz., 
Rs. 2,000 per running days. 


Clause 19 provided as follows: “Any 


‘dispute that may arise under this charter to 


be settled by arbitration at Calcutta or if 
mutually agreed at the place where the dis- 
pute occurs, each party appointing an 
arbitrator, and should the arbitrators be 
unable to agree the decision of an umpire 
selected by them to be final, Arbitrators 
and umpire areallto be commercial men 
and resident in Calcutta or the place where 
the arbitration is held. This submission 
may be made a rule of the High Court of 
Justice by either party.” Clause 21 pro- 
vided as follows: “For the non-perform- 
ance of this agreement proved damages 
not exceeding the estimated amount of . 
freight to be paid as liquidated damages.” 

It is to be noted that the steamer was not 
specifically mentigned inthe charter party 
nor were the owners of the vessel mention- 
ed by name. 

It appears that by a letter dated the 18th 


“January 1921, Messrs. Graham & Co. acting 


as agents for the owners declared the steam- 
ship. “Baron Jedburgh.” 


This declaration was accepted by the 
appellants and the vessel having arrived 
at Calcutta notice was given that she was 
ready to load on Ist February 1921. It was 


-alleged that the appellants were not ready 


with the cargo and that the vessel was de- 
tained in ‘consequence thereof and that the- 
loading: and unloading occupied more than. 
the lay days allowed by the charter party. 
The result was that a claim was made for 
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damages for detention and démurrage 
amounting to Rs. 42,000. 

A suit was instituted on the lst February 
1924 for the purpose of recovering this sum 
from the appellants. In that suit the plaint- 
iffs were, S. Ç. Hogarth, H. Hogarth, B. 
Hogarth and J. B. Henderson carrying on 
business in Glasgow in co-partnership as 
shipowners under the style and Firm of H. 
Hogarth & Sons. . 

In the plaint the plaintiffs were alleged 
to be the owners of the vessel “Baron Jed- 
burgh,” 

It appeared subsequently (at a date to be 
mentioned later that) this was a mistake 
and the owners of the vessel were the 
Hogarth Shipping Company, Ltd., a Com- 
pany having its registered office in Glasgow. 

The learned Judge stated in his judg- 
ment that he was informed that H. Hogarth 
& Sons were the agents, There is no evi- 
dence on the record as to the position of H. 
Hogarth & Sons or their connection with 
the limited Company or the vessel, and-I 
assume from what the learned Judge said 
in his judgment that the information, to 
which he referred, was given to him in the 
course of the hearing of the application. 


The appellants, on the 26th March 1924, 
gave notice of an application for an order 
that the suit should be stayed under s. 19 
of the Arbitration Act, 1899 and that the 
matters in dispute should be referred to 
arbitration in terms of.the reference be- 
tween the parties, 


On the 8th April 1924, the Court made 
an order in the terms of the application viz., 
that the suit should be stayed until the 
further order of the Court and that the 
matters in dispute be referred to arbitration 
in terms of the reference between the 
parties. : 

It is to be noted that the latter part of 
the order is not in accordance with the pro- 
visions of s. 19 of the Arbitration Act; that 
section provides that if the Court is satis- 


fied that there is no sufficient reason why - 


the matter should not be referred in ac- 
cordance with the submission and that the 
applicant was at the time when the pro- 
ceedings were commenced and still remains 
ready and willing to do all things necessary 
for the proper conduct cf the arbitration, 
the Court may make an order staying the 
proceedings. A 

It is material to mention this because it 
appears that one of the parties subsequently 
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dealt with the matter as if the Court had 
ordered a reference to arbitration. 

The power of the Court under s. 19 is to 
stay the suit or proceedings, if the condi- - 
tions referred toïn the section are fulfilléd. 
Ifa stay is granted the arbitration then 
takes place by reason of the submission 
contained in the contract and in accordance 
with the provisions of the Arbitration Act. 

It appears that the plaintiffs in the suit 
appointed Mr. L, Edwards as arbitrator and 
the appellants appointed Mr. A. O. Brown, 
We have not the terms of the appointments 
before us, but it is clear from the materials, 
which ara before us, that the dispute was re- 
garded by both parties as a claim by the 
owners of the vessel against the appellants, 
the charterers of the vessel, for demurrage 
and damages for detention of the vessel. 

We were informed by the learned Advo- 
cates who appeared in the appeal, that the 
arbitrators held two sittings in: September 
1924, and I assume thatthe owner's claim, 
the answer thereto and the reply had been’ 
filed by that time. 

On or about the 25th September, 1924 the 
appellants’ attornies informed the plaint- ` 
iffs’ attornies that they had inspected the 
register of the 8, 8. “Baron Jedburgh". 
and that the register showed that the owners 
were the Hogarth Shipping Company Ltd, 

Apparently, some discussion took place 
before the arbitrators as to the position, 
created by this discovery, and the matter 
was adjourned until January 1925, 

In the meantime correspondence passed 
between thé parties and Messrs. Pugh and 
Company, acting, for the owners, stated 
that they were authorised to represent the 
Hogarth Shipping Company Ltd., and that, 
any award made in favour of the claimants 
would be accepted ‘by the Company and 
they expressed the hope that the appellants 
would abandon the point which they had 
taken. 

The appellants’ attornies declined to 
agree to this and stated they were instruct- 
ed to press the point that the proper parties 
were not before the arbitrators. ; 

The result was that on the 8th Janudry 
1925 yotice was ghven by Méssrs. Pugh 
and Company of an application to the Court 
foran order that the “Hogarth Shipping 
Company, Ltd.” be either added as co- 
plaintiff in the suit or substituted as 
plaintiffs in the place of the plaintiffs, 8. 
O. Hogarth and Sons and that the cause 
title be amended accordingly. The appel- 
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lants appeared on the hearing of the 
summons and opposed the amendment. 

On the l4th January 1925, an order was 
made by my learned brother Mr. Justice O. 

. Ghose that the plaing and the register 
of the suit be amended by striking out 
from the cause title the names and de- 
scriptions of the plaintifis and substituting 
in lieu thereof the words “Hogarth Ship- 
ping Company Ltd,” and by making such 
other amendments in the body of the plaint 
as might be necessary in consequence of 
the aforesaid amendment. 

On the 14th January 1925 Messrs. Pugh 
and Company on behalf of the owners sent 
the following letter to the arbitrators Messrs. 
Edwards and Brown. 4 

“On our application to-day to the High 
Court in the suit; filled by 8, C. Hogarth 
and the other partnersin Messrs. H. Hogarth 
and Sons. v. Mitsui Bussan Kaisha, Ltd., it 
has been ordered that ‘The Hogarth Ship- 


ping Company Limited a Company register- 


ed under the English Companies Acts and 
having its registered office at 24 St. -Enoch- 
Square in the city of Glasgow in Scotland, 
should be substituted as plaintiffs in place 
of S. C. Hogarth and others. 

“On 8th April last the High Court on the 


- application of Messrs. Mitsui Bussan Kaisha, 


Ltd., ordered that all further proceedings 


. in the suit should be stayed until the fur- 


ther order of the Court and that the matter 
in dispute be referred to arbitration in 
terms of the reference between the parties. 
The effect of the order of the High Court 
which had been made to-day is that the 
Hogarth Shipping Co., Ltd., has been sub- 
stituted as plaintiffs and the order of 8th 
April last for reference to.arbitration is now 
an order for reference as between the 
Hogarth Shipping Co., Ltd., and Mitsui 


“We ask you to substitute in the arbitra- 
tion the name of the Hogarth Shipping Co., 
Ltd. in place of Messrs, H. Hogarth & 
Sons and to treat the- claim for arbitration 
and the reply which we have already filed 
with you as filed on behalf of the Hogarth 
Shipping Co., Ltd. 

“We are ready to proceed. with the 
arbitration and shall be*’glad to know, when 
you and your co-arbitrator propose to hold 
the next sitting.” 

It is to be noted that the writers of this 
letter refer to the order of 8th April 1924 
by which the suit was stayed, as being an 
order for refeyence, and that, the amend- 
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ment in the cause title having been made, 
it was now an order for reference between 
the Hogarth Shipping Company Ltd, and 
the appellants, I have already mentioned 
that this attitude apparently arose from a 
misunderstanding of s. 19, which merely 
gives power to the Court to stay the suit 
and that which thereafter governed the 
rights of the parties and the arbitration 
proceedings was the submission to arbitra- 
tion contained in the charter party taken 
together with the provisions of the Arbitra- 
tion Act, which relate to the various steps 
and proceedings which may be taken. 

A copy of this letter was sent to the 
attornies for the appellants; and, on the 
15th January 1925 they sent the following 
reply: “We are in receipt of your letter 
of the 14th instant enclosing copies of your 
letters to the two arbitrators. We do not 
agree with the construction placed by you 
on the effect of the substitution order 
passed yesterday by Mr. Justice Ghose. 
The course suggested can only be done by 
a fresh reference to arbitration or by the 
new plaintiff obtaining an order from Court 
for making the alterations in the submis- 
sion.” ` 

To this Messrs. Pugh & Co. replied by 
the letter of the 16th January which is as 
follows, “We are in receipt of your letter 
No. SP-38401 of the 15th instant. 

“The arbitrators have acknowledged 
receipt of our letters to them of the 14th 
instant and have fixed the date of the next 
meeting. | . 

“At the last meeting you stated before 
the arbitrators that the claimants should 
be the Hogarth Shipping Co., Ltd, and not 
S. C. Hogarth and others. To meet this 
technical objection we have obtained the 
order of substitutien. JAN. 

“We do not agree with your views and - 
shall attend before the arbitrators on the 
date fixed by them. 

“We also enclose copies of our letters to 
the two arbitrators of to-day’s date.” 

It is not clear when the arbitrators held 
their next sitting, but I think it was on the 
30th January 1925. In the meantime it 
appears that on the 24th January notice on 
behalf of the appellants was given to Pugh 
and Co. on behalf of the plaintiff Company 
of an application for an order that the suit 
be expedited in terms of the prayer in the. 
petition. < 7 

The prayers in the petition were, among 
others,as follows: “That the written state, 
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ment be fledby the 3lst January 1925. That 
affidavit of documents of both parties be 
filed by the 7th February 1925 and mutual 
inspection be given immediately thereafter. 

“That the suit do appear on the top of 
the Commercial Cause Warning List on Ist 
March 1925.” i 

Upon the hearing of the application an 
order, which in my experience is unusual 
and which-on the face of it seems to be 
inconsistent, was made. 
_ Ib is dated the 28th January 1925 and is 

as follows: “It is ordered that the applica- 
tion of the defendant Company pursuant to 
the said Master’s Summons be and the same 
is hereby dismissed. And it is further 
ordered that the defendant Company do pay 
to the plaintiff Company its costs of and 
incidental to this application to be taxed 
by the Taxing Officer of this Court. And 
it is further ordered that the defendant 
Company be at liberty to file their written 
statement subject to all just exceptions and 
the Warrant of Attorney in favour of Messrs. 
Orr. Dignam and Company.” 

It is clear that the application of the ap- 
pellants for leave to file the written state- 
ment and for expedition of the trial of the 
suit was dismissed with costs, yet the same 
order contains a provision that the appel- 
lants should be at liberty to file the written 
statement and the Warrant of Attorney in 
favour of the appellants’ attornies subject 
to all just exceptions. 

The terms of the order are inconsistent 
aud, in my judgment, the last.portion of the 
order ought not to have been made. The 
application to file the written statement 
was dismissed with costs: presumably on 
the ground that the suit had been stayed; 
and, in view of that order, the provision 
giving leave to the appellants to file the 
written statement contained in the latter 
part of the order, in my opinion, was wrong 
and without any meaning. . 

The arbitrators then proceeded with the 
arbitration and made their award on the 
l4th March 1925. 

The award is as follows: “The Hogarth 
Shipping Company, Ltd., Mitsui Bussan 
Kaisha, Limited. We, having been appoint- 
ed arbitrators to decide the disputes be- 
tween the parties in respect of the claim 
of the owners for demurrage and deten- 
tion of the 5. S. ‘Baron Jedburgh’, under 
charter party dated the 29th of November 
1920, and having read the papers filed 
` before us, and having heard thé Solicitors 
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for both parties and the evidence of the 
witnesses called before us, and having ex- 
tended the time for our award to the 15th 
of March 1925, do hereby award as follows, 

“That the charterers pay the owners of 
the steamer Rs. 42,00 (forty-two thousand 
rupees) plus Solicitors’ costs at Rs. 1,200 
(one thousand two hundred rupees) and 
arbitrators’ fees and expenses at Rs, 2,969 
(two thousand nine hundred and sixty-nine 
rupees).” 

It is to be noted that itis headed “The 
Hogarth Shipping Co. Ltd., v. Mitsui Bussan 
Kaisha, Ltd” and recites that the arbitr- 
ators had heen appointed by the parties 
in respect of aclaim by the owners of the 
steamship for demurrage and detention. 

The appellants applied to have theaward 
set aside, and the application was dismissed 
as already stated. 

Three main points have been urged on 
behalf of the appellants in this Court. 

The first is that no arbitrators were 
appointed to decide any dispute between the 
present parties to the suit, 2. e., as between 
the Hogarth Shipping Co., Ltd., and the 
appellants. As far as the Shipping Com- 
pany is concerned, I am of opinion that 
the letter of the 14th January 1925 from 
Pugh and Company to the arbitrators in- 
volved an appointment of the Shipping 
Company’s arbitrator to decide the dis- 
pute between the Shipping Company and 
the appellants and even if any confirmation 
of the original appointment was required, 
which Ido notthink was necessary, it was’ 
supplied by the above-mentioned letter. It 
was, however, urged that the appellants had 
never appointed an arbitrator to act in any 


bene 


dispute between the Hogarth Shipping Co., 


Ltd., and themselves. 

In my judgment the contention is not 
sound. I have already mentioned that the 
name of the owners of the vessel was not 
mentioned in the charter party. It was 
Graham & Company who declared the “S. 
S. Baron Jedburgh” and in so doing they 
wereacting as agents for the owners of the 
vessel ; this declaration was accepted by the 
appellants. 

The dispute whigh arose, was undoubt- 
edly aa to the claim for demurrage and 
detention. This claim could only be made 
by or on behalf of the owners of the 
vessel, having regard tothe terms of the 
charter party. This was the only dispute 


between the parties. Iam of opinion that. 


when the suit was instituted and when the 
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arbitrators were appointed, the dispute 
was recognized by both parties as one be- 
tween the owners of the vessel and the appel- 
lants. G 

When the suit was stayéd, the arbitrators 
were appointed by both parties to decide 
the only dispute which had arisen, viz., the 
dispute-as to demurrage and detention 
between the owners of the vessel and the 
appellante. But through a “bona fide” mis- 
take, under which both parties were labour- 

ing the owners were wrongly described as 
the Firm of Hogarth & Sons. 

When the mistake was discovered, this 
was corrected, I am not concerned to say, 
whether the steps taken by the plaintiffs’ 
advisers to amend the cause title -of the 
suit were necessary or correct. 

I am satisfied on the evidence that though 
the appellants protested against the arbi- 
trators proceeding with the arbitration on 
another ground, to which J shall refer pre- 
sently, they did not protest at the time 
that the arbitrators had not been appointed 
in the dispute between the owners of the 
vessel, viz., the Hogarth Shipping Co., Ltd. 
and the appellants. 

Further, Iam prepared to hold that even 
if they had protested, the protest would 
have been of no avail, for as I have already 
said, the dispute, as to which the arbi- 
° trators had been appointed by both parties, 
was adispute between the parties to the 
charter party, viz., the owners of the vessel 
on the one band, and the appellants on the 
other; and, if that. be the true view of the 
position, the power ofthe arbitrators could 
not be revoked when they had been once 
appointed except by leave of the Court, 
eunless a different intention was expressed 
in the submission. It should be noted in 
connection with this part of the case, that 
our attention has not been drawn to any 
evidence showing that the appellants pur- 
ported to revoke the appointment of their 
arbitrators. 

In my judgment the appointment of the 
arbitrators in the dispute between the 
owners of the vessel and the appellants 
remained a valid and binding appointment 
after the discovery °*Was made that the 
names of the owners have been wrongly 
stated. Inmy opinion, therefore, the first 
point fails. A 
“The second ground on which reliance 
was placed on behalf of the appellants was 
that a suit hy the Hogarth Shipping Oo., 
Ltd., against the appellants was pending 


Pi 
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in the High Court which had not been stayed 
and that consequently the arbitrators were 
functi oficio and had no jurisdiction to 
proceed with the reference. There is no 
doubt that this objection was taken on 
behalf of the appellants before the arbitra- 
tors, and it remains to be considered whe- 
ther this isa sufficient ground for setting 
aside the award, 

Reliance was ‘placedon the decisions in 
Doleman & Sons v. Ossett Corporation (1) 
and Ram Prasad Surajmull v. Mohan Lal 
Lochminarain (2). The argument was to 
the effect that though the suit, brought in 
the name of the Firm of H. Hogarth & 
Sons, had been stayed by an order of the 
Court, the suit, in which the Hogarth 
Shipping Co., Ltd, were tbe plaintiffs had 
not been stayed and was pending in January 
1925 and that consequently the arbitrators 
were functi oficio. 

I am not able to accept this contention. 

There was one suit only: viz, No. 358 
of 1924: it was brought in the name of H, 
Hogarth & Sons, it being alleged that they 
were the owners of the vessel “Baron Jed- 
burgh,” the claim was made on the basis 
that the owners ofthe vessel were entitled 
to demurrage and damages for detention of 
the vessel, 

It was then discovered that the owners 
of the vessel had been wrongly described. - 
There is no doubt that this was due to a 
“bona fide” mistake, and consequently O. 
1, r. 10 (1) of the C. P. C. would apply and 
the Court had jurisdiction to amend the 
cause title by substituting the Hogarth 
Shipping Co., Ltd., for the Firm of H. 
Hogarth & Sons. The sub-section provides 
that this may be done at any stage of the 
oa and on such terms as the Court thinks 

t. -l 
It was argued that when the order of 
amendment was made, the suit became a 
new suit and that it had not been stayed. 
In my judgment it would be contrary to 
reason on the facts ofthis case to hold 
that the suit had not been stayed or that 
the Hogarth Shipping Co., Ltd., were de- 
sirous of prosecuting their claim in this 
Court, or that the Court when making the 
order for súbstitution intended that the 
suit should proceed. In my opinion the 
order of the 14th January 1925 was merely 
an order for the correction of a bona fide 


(1) (1912) 3 K. B. 957; 81 I. J. K. B. 1092; 107 L, T, 
581; 76 J. P. 457; 10 L..G. R. 915 


(2) 60 Ind. Cas. 895; 47 O. 752; 38 O. L. J. 67, 
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mistake by means of amendment of the 
cause’ title and by substituting as plaintiffs 
the real owners of the vessel, in the Suit 
No. 358 of 1924 which was toremain stayed 
until further order of the Court by reason 
of the order of the 8th April 1924: That 
this was the intention is clear from the 
subsequent order of the Court, when it 
dismissed the application of the appellants 
for direction as to the filing of their written 
statement and for the expeditions of the 
trial of the suit. This application must 
have been dismissed on the ground that 
the suit had been stayed. As already 
stated, the addition to that order that the 
appellants should have liberty to file the 
written statement subject to all just excep- 
tions was wrong, meaningless and of no 
avail, in view of the dismissal of the appel- 
lants’ application with costs. 

In my judgment, therefore, the suit had 
been stayed and was not pending so as to 
deprive the arbitrators of jurisdiction in the 
reference ; and, the second, point, on which 
the appellants relied, fails. 


The third ground,on which the appel-’ 


lants relied, was, that the arbitrators were 
guilty of misconduct in deciding the ques- 
tion of damages without taking any evi- 
dence. The arbitrators were the final 
Judges of questions of law and fact, and 
there is nothing on the face ofthe award to 
show that they made any mistake either in 
fact or law. 

It was argued that the arbitrators had 
awarded damages for detention at the rate 
which had been agreed upon in the charter 
- party for the demurrage days. 

I do not know, whether this is so, for 
there is nothing on the face of the award 
to show that this was the principle on 
which, the arbitrators acted. Even ifthe 
arbitrators did so act, I am not prepared 
to hold that they are guilty of miscon- 
duct. 

In Carver on Carriage By Sea (s. 109), the 
following passage occurs: 

“Damages for detention are generally cal- 
cutated at the rate which has been agreed 
upon for the demurrage cays if any are 
provided for. But either party may show 
that thatis not the true measure of the 
loss to the ship-owners by the detention 
and in that case that rate ought not to be 
adopted. The shipowner should havea just 
compensation for his loss, and not more or 
less.” In my opinion, that is a correct de- 
scription of the position.’ 


. V. HOSARTEH SHIPPING CO.,LTD. . 


187 


There is no evidence before us, to which 
we are entitled to refer, which goes to show 
that the arbitrators were guilty of any mis- 
conduct and, in my opinion, there is no syb- 
stance in the third point on which the 
appellants relied. 

In my judgment, therefore, this appeal 
must be dismissed with costs. 

Buckland, J.—I agree with the judg- 
ment delivered by the learned Chief Justice 
and only desire to add a few observations on 
one of the points argued. 

Apart from the question whether the. 
jurisdiction of the arbitrator was ousted by 
a suitall that need be considered is whether 
the provisions of the law in relation to 
arbitrations to which the Arbitration Act 
applies were observed, 

Not only do I agree that there was no 
pending suit ousting the jurisdiction of the 
arbitrator, a point whichI do not propose 
to deal with further, but one may go on to 
say that the suit had nothing to do with 
thereference. References to the suit have, 
I think, somewhat obscured the correct 
principles of law which govern this part of 
the case. 

The suit was stayed and except the ap- 
plication and order made for that purpose 
the law admits of no contract between pro- 
ceedings in Court and proceedings before 
arbitrators for the purpose of arriving at a 
decision of a dispute between parties, 

Whatever was done in the course of the 
suit may, therefore, be ignored for the pre- 
sent purpose, and all that need be con- 
sidered is whether there were (1) a sub- 
mission by the parties to the dispute, (2y 
a reference before arbitrators duly appoint- 
edby them under the submission, and (3). 
an award properly made by such arbi- 
trators, 

The dispute was between the owners of 
the vessel and the defendants. That the 
charter party contains a submission | is in- 
disputable. That the defendant Company 
appointed their arbitrator to decide such 
dispute is also indisputable, The defend- 
ant Company might have argued, had the 
point arisen, that they never appointed 
their arbitrator to tlecide any dispute be- 
tween themselves and H. Hogarh & Sons, 
seeing that the latter were not and are not 
the owners and, therefore, there was no 
dispute between themselves and that firm, 
but they cannot contend that the arbitrator 
had no jurisdiction to decide a dispute 
between themselves and the other party to 
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the submission. The letter of the 14th 
January 1925 from Messrs. Pugh & Co. to 
the arbitrators is,in my opinion, evidence 
of the appointment, which need not be in 
waiting, if not the actual appointment, of 
Mr. Edward as the respondent Companys’ 
arbitrator. The second ofthe conditions to 
which I have referred was, therefore, ful- 
filled and in due course the arbitrators made 
their award. | 

If the point is shorn of surplusage and 
presented, as I have endeavoured to do, in 
its simplest form if seems to me that all 

. necessary conditions were fulfilled. 

On the 3rd point, viz., the alleged miscou- 
duct of the arbitrator I have nothing to add 
to what my Lord has said and Lagree that 
this appeal should he dismissed with costs. 

R. L. Appeal dismissed, 
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PIRTHA SINGH—Ptatntirr—APPELLANT 

i Z Versus 

Tan HON'BLE Sira RAJA MOHAMMAD 

ALI MOHAMMAD KHAN BAHADUR 

AND ANOTHER—DEFENDANTS— RESPONDENTS. 

Construction of documents—Judgment and decree 
based on compromise, interpretation of—Revenue 
entries, value of—Appeal—New plea. 

‘The judgment and the decree have to be read as a 
whole and where they are based upon a compromise, 
they have-to be interpreted in the light of the con- 
stents of the compromise itself. [p. 189, col. 2.] 

“ Where the origin of an entry in the Revenue 
Records is not known, the entry itself might afford 
an indication of the rights conferred but where the 
origin itself is not in doubt and where according to 
the entry itself the fountain-source of the rights can 
be traced, it is not safe to rely upon the entry itself, 
but recourse must be had to the origin itself to dis- 
cover what the rights conferred actually are. pp. 190, 
eoll] . : ae 

Mace of State for India v. Srinivasa Chariar, 
60 Ind. Cas. 230; 44 M. 421 at p. 430; 40 M. L. J. 262; 
(1921) M. W. N. 111; 29 M. L. T. 181; 19 A. L. J. 201; 
33 ©. L. J. 280; 13 L. W. 592; 25 C. W. N. 818; 3 U. P. 
L. R. (P. C.) 43; 48 I. A. 56449 O.), relied on. | 

A plea will not be allowed to be set up in appeal 
which was neither taken up inthe plaint nor was 
embodied in an issue and is contradicted by the 
party's own witness. |p- 190, col. 2.) s 2 

Appeal from a decree cf the Subordi- 
nate Judge, Sitapur, dated the 10th Novem- 
ber 1924. . 
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Mr. Rauf Ahmad, for the Appellant. 
Mr, M. Wasim, for the Respondents. 
JUDGMENT. 

Misra, J.—This appeal arises out of 
a declaratory suit. Pirtha Singh, the 
plaintifi-appellant, brought a suit in the 
Court of the Subordinate Judge of Sita- 
pur, for a declaration to the effect that 
defendant No. 2, Zorawar Singh, his unele, 
had executsd a deed of gift of the land 
in suit in his favour on the 9th of Janu- 
ary 1923 and had put him in possession 
thereof, and that hehad applied for muta- 
tion to the R2venue Court, but his appli- 
cation was rejected on the 3lst of May 1924 
on the objection of defendant No. 1 respond- 
ent who is the proprietor of the Mahmud- 
abad estate. The dismissal of the appli- 
cation by the Revenue Court is stated to 
have given to the plaintiff-appellant the 
cause of action for the present suit, In 
defence the Raja of Mahmudabad contend- 
ed that the rights possessed by Zorawar 
Singh were merely heritable but not trans- 
ferable rights and hence the alleged gift . 


. relied upon by the plaintiff was inoperative. 


The learned Subordinate Judge has accept- 
ed the contention of the defendant and 
dismissed the plaintiff's suit. 

The plaintiff has now appealed to this 
Court against the decree of the learned 
Subordinate Judge. In appeal itis again 
contended that the rights possessed by 
Zorawar Singh were transferable rights and 
that the decision of the lower Court is 
wrong. 

. In order to make clear the facts of the 
ease I think it necessary to state the history 
of the case, which is as follows —- , 

It appears that one Bechu Singh, the an- 
cestor of the plaintiff-appellant, sued Raja 
Amir Hasan Khan, the father of the present 
defendant No. 1 respondent, the then owner 
ofthe Mahmudabad estate, for sub setle- 
ment of villages Kanchanpur, Tera, Basant- 
pur, Gulauli, Tarabhind, Salarpur, and 
Bilaspur, all situate in pargana Mahmuda- 
bad, District Sitapur. While the case 
was being tried by the Settlement Officer, 
Bechu Singh put in an application before 
the said officer on the 19th of January 1867. ` 
The application was to the effect that it 
had been settled between the parties, i. e., 
the applicant and the Raja Sabab, that the 
land measuring 900 bighas kham had been 
granted by the Rajaand his wife to him 
as rent-free (bila lagani) without any power 


‘ofsale or mortgage (bila ikhtiyar bai wa 
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rehn) in.favour of a stranger (bamuqam 
digar}, for ever, generation after generation 
(naslan bad naslan), with effect from the 
commencement of Kabi 1274 Fasli, and that 
in consideration of this he (Bechu Singh) 
had agreed to withdraw his claim for the 
‘sub-settlement of the villages. It was also 
stated further on in that application that 
the plaintiff would not have the right of 
mortgage or sale in the land granted to 
him and that he was only entitled to appro- 
priate the usufruct of it. The land in 
question was stated to be situate in villages 
Tera, Kanchanpur and Gulauli. On the 
28th of March 1867 the case was taken up by 
the Settlement Officer, who, after stating 
that the plaintiff had filed a razinama and 
that the defendant had given him 302 
bighas 12 biswas standard rent-free, passed 
the following judgment (Ex. 10) :— 

“The plaintiff, Bechu, who has sued for 
the sub-settlement of the village of Kan- 
chanpur now files a razinama, in accord- 
ance with the terms of which this suit 
will be dismissed. A fresh suit being filed 
for the sir, in which a copy of the decree 
now given will be filed. 

DECREE, 

The Court accordingly dismisses on his 
own consent the plairtiff Bechu's claim to 
the sub-settlement of Kanchanpur and 
decrees to the same rent-free for ever three 
hundred and two bighas and twelve biswas 
(302 bighas 12 biswas) standard in the same 
village (together with all zemindari rights 
of which a note is made in the razinama) 
according to the extract of khasra filed and 
attested, : 

“28th March 1867. 
i ; (Sd.) Henry Boys.” 

It’ appears from the fard ahkam recorded 
on the 19th of January 1867, a copy of 
which has been filed on behalf of the de- 
fendant (wide Ex, A-3), that the petitions 
above referred to was read out to Bechu 
Singh -word for word (harf-ba-harf) and he 
veritied by signifying his acceptance of the 
terms mentioned in the application filed by 
him and which had been described then as 
the razinama. The fard ahkam also shows 
that the condition stated in the petition 
had been accepted on behalf of the Mah- 
mudabad estate by one Saiyad Hamiduddin 
who appeared asa Pleader for the estate, 

In the khewat prepared-at the last settle- 
ment the members of the family of Bechu 
Singh, who were then in possession of this 
rent-free holding, were described as hold- 
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ing under a dééiee fot uiider-proprietary — 


rights (mztahti), dated the 28th of March 
1867, rent-free for ever, generation after 
generation. Itis-on the strength of thfs 


‘evidance that the appellant contends that, 


the rights decreed in favour of Bechu Singh 
by the Settlement Court in the year 1867 
were under-proprietary rights ‘and that, 
therefore, Zorawar Singh, one of the snc- 
cessors of Bechu Singh, had full rights cf 
transfer in regard to the land in suit, I 
regret Icannot accept this contention. It 
appears to be clear beyond any reasonable 
doubt that the rights mentioned in the 
razinama filed by Bechu Singh were rights,. 
as expressly stated in that document, herit- 
able but non-transferable. The judgment 
of the Settlement Officer mentions clearly 
that the plaintiff's suit is to be dismissed 
in accordance with the terms of the razi- 
nama. It is, therefore, impossible for me 
to read the judgment passed by the Settle- 
ment Officer without referring to the razi- 
nama filed by. Bechu Singh, to which it 
expressly relates. The judgment and the 
decree have to be read as a whole and it 
would not be reasonable to separate the 
one from the other. Ona reference to “the 
razinama all doubts are sebat rest. That 
document expressly shows that the rights 
conferred by the Mahmudabad estate on 
Bechu Singh were non-transferable. <A re- 
ference has been made to a decision of their 
Lordships of the.Privy Council in Lal 
Sripat Singh v. Lal Basant Singh (1) in 
which they have confirmed a judgment of 
the late Court of the Judicial Commissioner, 
Oudh, Ido not think that that case can be 
considered any authority for the proposi- 
tion now contended for by the appellant. 
In that ease a decree for under-proprietary 
rights was passed by the Settlement Court 
on the basis of a compromise but subse- 
quently on the statement of the deeree- 
holder words were added to the effect that 
the rights were non-transferable, Their 
Lordships held that where a decree declar- 
ed a person entitled to a certain legal status 
but added words which totally nullified 
the previous declaration the subsequent 
words bimiting the rights, which under the 
law attached to such status, should be ig- 
nored and that so long as he retained that 
status he weuld be entitled to those rights 

(1) 47 Ind. Cas. 424; 21 O. 0.180; 5 O. L. J. 497; 8 
O.& A. L. BR. 218; 220. W. N. 985; 8 L. W. 328; 
(1918) M. WON. 638; 16 A. L. J. 817; 5 P. L. W. 255; 
35 M. L. J. 595; 28 O. L, J. 468; 24 ML, T. 434; 20 
Bom. L. R. 1101 (P. 0.). 
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` which attached to it. In the present case 
the Settlement Officer did not choose. to 
confer under-proprietary rights upon Bechu 
Singh. The only righés for which he 
passed a decree’ in his favour were the 
rights of ‘a. holder “rent-free for ever.” 
He nowhere indicated in his decree that 
the rights to be decreed were the. under- 
proprietary rights and when I turn to 
the judgment I find it clearly stated that 
the plaintiff Bechu Singh’s suit for the 
sub-settlement of the village Kanchan- 
pur was to be dismissed in accordance with 
the terms of the razinama filed. Under 
these circumstances it appears to me that 
tha present case is distinguishable from 
the one quoted above. In my opinion the 
meaning of the decree is beyond any doubt, 
and the rights conferred upon Bechu Singh 
were those of a rent-free holder (muajfidar) 
for ever, generation to generation. 

I, therefore, hold that the interpretation 
placed by the learned Subordinate Judge 
upon the judgment and the decree of the 
Settlement Court is quite correct, and that 
the rights possessed by Bechu Singh and 
his successors are heritable but non-trans- 
ferable. ; 

In regard to the entry in the khewat it is 
enough for me to state that the khewat filed 
is of the recent settlement and it cannot be 
said that the description of the decree en- 
tered therein can te considered as any 
index for holding that the authorities which 
were responstble for passing the decree in 
the year 1867 intended that the decree in 
question was to be a decree for under- 
proprietary rights. I am of opinion that 
where the origin of any entry is not known 
“an entry itself might afford an indication 
of the rights conferred but where the origin 
itself is not in doubt and where according 
to the entry itself the fountain-source of 
the rights-can be traced itis not safe to 
rely upon the entry itself, but recourse 
must be had to the origin itself to discover 
what the rights conierred actually are. I 
am supported in this view by a recent de- 
cision of their Lordships of the Privy 
Council in Secretary of State for India v. 
Srinivasa Chariar (2); . 

It is also contended on behalf of the 
appellant that the present case should not 
be treated as a case of a transfer-but merely 


(2) 60 Ind. Cas 230; 44 M, 421 at p. 430; 40M. L. 
J. 262; (1921) M. W. N. 111; 29 M. L, 16. 181; 13 A, L 
J. 201; 33 O. L. 5. 280; 13 L. W, 592; 25 C, W, N. WIS; 
3U, P. L. K. (P. 0.) 48; 48 I, A, 56 (P, C), 
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a case of a esurrender of his rights by & 
member of a joint Hindu family in favour 
of another member, and in support of this 
contention reliance is placed on a ruling of 
the late Court of the Judicial Commissioner 
of Oudh, reported as Bakhtawar Singh v. 
Ram Singh (3). This contention of the ap- . 
pellant cannot, however, be accepted. The 
plaintiff-appellant nowhere took up this 
plea in the’ plaint and no issue was framed 
by the Trial Court embodying the said plea. 
Zorawar Singh gave his evidence in this 
case on behalf of the plaintiff and he said 
that Bechu Singh was his own brother, 
that when the decree was passed all the 
brothers of Bechu Singh were joint 
and that he had 1/6th share in the 
land decreed by the Settlement Court. 
He also stated that he was at that time 
joint with his brothers and that they had 
separated afterwards but the plaintiff, the 
son of one of his brothers Jot Singh, used 
to dine with him always. It, therefore, 
appears to me that the plaintiff-appellant 
under those circumstances cannot be al- 
lowed to set up a case which he never 
pleaded in the Trial Court, and which is 
contradicted by the evidence of Zérawar 
Singh, his own witness. , 

Iam, therefore, of opinion that the suit 
of the pleintiff-appellant was rightly dis- 
missed by the Court below and I dismiss. 
the appeal with costs. 

Stuart, C. d.—I concur. , 

R. L. . - Appeal dismissed. 
(3) 86 Ind, Cas, 44; 3 O. L. J. 289, 


ALLAHABAD HIGH COURT. . 

SECOND Civin APPEAL No. 1582 or 1923. 

. February 23,1926, | 
Present:—Mr. Justice Sulaiman. 
RAMDEO—PLaINiIFF—APPELLANT 
versus 
SHEO NAIK AND orHERS—DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100— 
Second appeal—Joininess of cultivation, finding as to 
—-Finding of fact—Finding based on misappreciation 
of expression ‘sharing in cultivation’—Sharing in 
cultivation, meaning of. N 

Sharing in cultivation is not confined to ploughing, 
sowing, attehding the crops or reaping them but 
covers any kind of help in agricultural pursuits, 
[p. 191, col, 2.] . : 

Hari Singh v, Joti Singh, 2 Unpub, Dco, 237, fo.- 
lowed, 


[94 I. O. 1926] 


_A finding whether a person is shating in cultiva- 
tion with another person is one of fact. But where 
such a finding is based on the misappreciation of the 
true meaning of the expression “sharing in cultiva- 
tion” it is liable to be disturbed in second appeal. 
[p. 191, col. 1.) 


Second appeal against a decree of the 
Judge, Small Cause Court; exercising the 
powers of a Subordinate Judge, Allah- 
abad, dated the 2nd of May 1923. 

i Mr. Shiva Prasad Sinha, for the Appel- 
ant. 

Mr. P. L. Banerji, for the Respondents. 


JUDGMENT.—This is a plaintiffs 
appeal arising out of a suit for recovery of 
possession of fractional shares in certain 
holdings and groves. The plaintiff is the 
daughter's son of one Bhairo deceased and 
the defendants are nephews of Bhairo. 
One of the points in dispute was whether 
Bhairo was joint with his nephews or sepa- 
rate. Both the Courts below have found 
the point in favour of the plaintiff and 
held that Bhairo was separate from his 
‘nephews. The holdings, however, remained 
joint and thus Bhairo and his nephews 
were co-owners of specific shares in the 
various holdings. The plaintiff claimed to 
have. a¢quired interest in the occupancy 
holdings and groves by virtue ofa deed of 
gift executed by Bhairo in his favour and 
also because he was the daughter's son and 
was sharing in cultivation with Bhairo 
during the latter's lifetime. None of the 
Courts below have held that the plaintiff 
is entitled to succeed on the strength of 
this alleged gift. So far as the tenancies 
which are the subject-matter of appeal are 
concerned, a gift would not transfer any 
title to the plaintiff. 

The Court of first instance found that 
there was abundant evidencé that both 
Musammat Dhiraji and her son the present 
plaintiff lived with Bhairo. and were joint 
in cultivation with him. On the basis of 
this finding he decreed the claim. On 
appeal the lower Appellate Court has come 
to the conclusion that the plaintiff did not 
share in cultivation with Bhairo. If this 
finding were binding on me absolutely I 
would have to dismiss the appeal. The 
- finding ordinarily would be a finding of fact 
and would be binding upon me. But after 
some consideration I have come to the con- 
clusion that this finding is vitiated by the 
circumstance that the learned Judge has not 
appreciated the true meaning of the expres- 
sion ‘sharing with him in cultivation’ and 
his finding does not mean anything more 
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than that the plaintiff was not actually 
ploughing the fields when Bhairo was alive. 
My reasons are as follows:— í 

(1) The learned Judge thought. that the 
plaintiff must have been twelve years of 
age when Bhairo died. He then, remarked 
“a boy of this age could hardly share -in’ 
cultivation”, Although itis unlikely that 
a boy of the age of twelve years would 
actually plough the fields, yet there is 
nothing strange in his helping his maternal - 
grandfather in his cultivation. Sharing in 
cultivation does not necessarily mean actual 
ploughing. A person who helps another in 
his agricultural pursuits would be sharing 
in cultivation although he does not actually 
plough the fields. It has been held in the 
case of Hari Singh v. Joti Singh (1) that 
sharing is not confined to ploughing sowing, 
attending the crops or reaping them. In 
the case of Ram Kishore v. Gauri Shankar 
(2) even a boy of ten years who was help- 
ing the last tenant was held to be sharing 
in cultivation. 

(2) The learned Judge nowhere says that 
he disbelieves the plaintiff's evidence. On 
the other hand he thought that “the state- 
ments of plaintiff's own witnesses show that 
he really did not share in cultivation”, but 
if the statements of plaintiff's witnesses 
Jasodanand and Mahadeo referred to by the 
learned Judge are to be accepted, the 
plaintiff's case is fully established. 

(3) The learned Judge says that Jasoda- 
nand stated that he saw the pldintiff culti- 
vating from 12 to 15 years, and then because 
Bhairo died 12 years before the witness's 
statement, the learned Judge thought that 
it was clear that the plaintiff could not be 
joint in cultivation with him. This is hair- 
splitting. The witness had given a period 
‘12 to 15 years’ which was a mere estimate 
and there was no justification for pinning 
him down tothe lower limit of 12 years. 
Even if he pinned down to the lower limit, 
a difference of a few months may yet prove 
that the plaintiff was joint in cultivation 
before Bhairo died. The witness, Jasoda- 
nand in his examination-in-chief has dis- 
tinctly stated that the plaintiff was joint in 
cultivation in the ‘lifetime of Bhairo, 
(Ramdeo Bhairo ke sath khett karta tha). 

(4) The learned Judge thought that the 
witness Mahadeo was more clear because . 
he stated that the plaintiff began cultiva- 


(1) 2 Unpub, Dec. 237, 
(2) 2Unpub, Dee, 502, $ 
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tion after thé death of Bhairo. Here the 
learned Judge has misread the statement of 
Mabadeo. Mahadeo in his examination-in- 
thief has stated thate Ramdeo used to 
share in the cultivation with Bhairo: 


(Bhairo ke.sath kheti bari karta tha). In: 


cros3-examination he statedthat he began 
to plough the fields after the death of 
Bhairo: (jotne shuru kia). The learned 
Judge apparently has thought that sharing 
in cultivationis the same thing as ploughing, 

For the reasons given above I am of 
opinion that the finding recorded by the 
lower Appellate Court is unsatisfactory and 
is vitiated, and that a clear finding on the 
evidence already on the record is called for. 
I accordingly send down the following 
issue to the lower Appellate Court:— 

(1) Did the plaintiff Ramdeo share iu the 
cultivation of all or any of the holdings in 
dispute with Bhairo during the latter's 
lifetime? 

The usual ten days'are allowed for filing 
objections, 

R. L. 





LAHORE HIGH COURT. 

Beconn OIVIL APPEAL No. 1942 oF 1925. 

4 March 13, 1926. 
Present:—Mr. Justice Addison. 
NATHU RAM AND aNoTHHR—PLaINTIFFS~ 
APPELLANTS i 
. Versus 
Tas MUNICIPAL COMMITTEE, 
MUKTSAR, Disrn1cot FEROZEPORE, 
THROUGH ITS PRESIDENT—DeErenpant— 
RESPONDENT. 

Punjab Municipal Act (III of 1911), s. 181— 
Reservoir, demolition of— Damages—-Municipality pre- 
venting re-building of reservoir—Good faith—Perpetual 
injunction, issue of. 

Under s. 131 of ihe Municipal Act, a Committee can- 
not order the demolition of a reservoir, it can only 
have it filled up. . 

Where, however,a Municipality has acted in good 
faith in having a reservoir demolished, a plaintiff is 
not entitled toan injunction to the effect that the 
Committee should be perpetually restrained from 
preventing him from re-building his reservoir. 

Second appeal from a decree of the Addi- 
tional District Judge, Ferozepore, dated the 
Ist June 1925, reversing that of the Sub- 

Class, Fazilka, Dis- 
trict Ferozepore, dated the z0th May Lyz4. 

Mr. Shamair Chand, for the Appellants, 

Lala Madan Gopal, for the Respondent. 

gJUDGMENT.—Gokal Chand sued the 
Municipal Committee of Muktsar for the 
-asue of a perpetual injunction directing 

+ not to prevent the plaintiff from re-build- 
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ing his small reservoit for holding water, 
and foi recovery of Rs, 200as damages for 
the loss caused to him by the illegal act of | 
the Committee in demolishing his reser- 
voir. , The Court of first instance decreed 
the claim for the injunction and also award- 
ed damages amounting to Rs. 50. On first 
appeal the learned District Judge dismissed 
the suit. He held that the Committee 
acted bona fide and though it committed 
a technical irregularity in not filling up the 
reservoir instead of demolishing it this did 
not matter. This second appeal was admit- 
ted on the question as to whether the plaint- 
iff should not be awarded damages. 

It was contended before methat once an 
appeal is admitted, it is admitted as a 
whole. This is supporied by Lakhi Narain 
Sarongiv. Sri Ram Chandra Bhunya (1) 
and Janaki Nath Hore v. Prabhasini Dasi 
(2). The question, however, isnot important 
inthis case asit is clear that the plaintiff 
is not entitled to the injunction claimed to 
the effect that the Committee should be 
perpetually restrained from preventing him 
from re-building his reservoir, The Com- 
mittee clearly acted in good faith, its only 
mistake being that it demolised the reser- 
voir instead offilling it up. That, however, 
isno ground for the issue of a perpetual 
injunction. A 

There remainsthe question of damages. 
Unders, 131 of the Municipal Act the Com- 
mittee had only power to require the 
resrevoir to be filledup. It was, therefore, 
technically wrong in demolishing it. -For 
that act, it seems to me, the plaintiff is 
entitled to damages. By demolishing the 
reservuir the Committee must uave Lroken 
up the bricks with which it was made and 
it cannot be said that no damage was, there- 
fore, done. The damage, however, must 
have been slight. It is not clear on the 
erecord what the actual damage was, but 
both Counsel stated that,they did not desire 
a remand to ascertain the damage and that 
asmall sum might be fixed by meas re- 
presenting the loss to the plaintiff. A fair 
sum in the circumstances, in my opinion, 
will be Rs. lo. I accordingly accept the 
appeal and decree that amount. I leave 
the parties to bear their own costs through- 
out. 


R. L, Appeal aczepted. 
F 31 Ind. Cas; 212; 15 C. W. N. 921; 14 U. L.J, 


(2) 30 Tnd. Cas, 893; 43 ©.°%178; 22 O. L. J. 99; 19 C. 
W. N. 1077. meee 
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OUDH CHIEF COURT. 
CrimiNaL AppeaL No. 710 oF 1925. 
January 12, 1926, 

Present:—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Misra. . 

MUKTA PRASAD AND OTHERS 
—ACOUSED—APPELLANTS 
versus . 

EMPEROR— COMPLAINANT— RESPONDENT. 

Murder case—Local inspection and preparation of 
plan by Trying Judge— Police diaries, nature of 
entries in— Discrepancy between diaries and inquiry— 
Effect—Trial Judge's opinion about witnesses—Wit- 
nesses credibility not shaken—Judge's duty. 

It isa commendable procedure on the part of the 
Trying Judge to visit the spot on the conclusion of 
a murder case and to preparea plan of the locality 
showing as to who are the witnesses who live in close 
proximity to the house of the deceased. [p. 198, col. 1.] 

The entries in the Police diaries are not exhaus- 
tive and in a protracted inquiry before tLe Trial Court 
little weight attaches to a discrepancy between those 
entries and the inquiry. [p. 202, col. 2.] 

Considerable weight must be attached to the opinion 
of ths Judge who hears the witnesses as to their 
relative credibility. Where the record does not show 
that the witnesses on either side have been materially 
discredited or greatly shaken in cross-examination it 
is the duty of the Judge to decide which side are tell- 
ing the truth. Where the Judge has tried the case 
with marked care and intelligence, his opinion as to 
` credibility of witnesses should ordinarily be accepted. 
[p. 203, col. 2] | . 

Appeal against an order of the Second 
Additional Sessions Judge, Lucknow, at 
Unao, dated the 22nd December 1925. 

Messrs. John Jackson and Ram Krishna 
Chaudhri, for the Appellants. 

Mr. G. H. Thomas, for the Crown. 

JUDGMENT.—Mukta Prasad, Madari 
Lal, Jangi Singh, Lachhman, Bharat Singh, 
Bahadur Singh and Surjan Singh have 
been convicted by the Second Additional 
_ Sessions Judge of Lucknow of the offence 

of murder under s. 3U2, Indian Penal Code. 
- The first-four named have been sentenced 

to death subject to. confirmation by this 
“Oourt. The last-three-named have been 
sentenced to transportation for life, All 
appeal. The reference in confirmation in 
respect of the first four is also before us. 
The village of Kuremau in the Unao 

District with the conterminous villages is 

owned and possessed by a large religious 

endowment, of which the head is known as 
the Mahant Baba. The present Mahant 

Baba is Baba Harsaran Das. He does not 

reside in the Urao District. The manage- 

ment of the villages of the estate is in the 
hands of agents, under whom are ziladars. 

The responsibility for the collection of 


rents in the group of villages consisting of 
13 
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Kuremau and the adjoining villages (the ~ 
Ariars and Mirzapur) isin the charge of a 
ziladar who resides for the purpose in , 
Mirzapur, the village adjoining Kuremau | 
on the south. On th& 21st of September 
1925 the ziladar in question was the appel- 
lant Mukta Prasad. Theappeliants Madari 
Lal, Jangi Singh, Bharat Singh, Bahadur 
Singh and Surjan Singh were at that time 
collecting peons of the estate. Lachhman 
Pasi was gorait of Mirzapur and in the em- 
ployment of the estate. 

Two brothers the elder Jodha Singh a 
man of 35 and the younger Bharose Singh 
a man of 25, resided on that date in 
Kuremau. They were sons of a Thakur 
called Man Singh. They claimed that their 
ancestors were the original zemindars of 
Kuremau. There is reason to suppose that 
their mother was not a Thakurain. Tne 
brothers lived in separate houses in the 
inhabited area of Kuremau, the houses 
being a short distance apart. Jodna Singh 
had living with him a Thakur widow of 
the name of indrani. Bharose Singh had 
living with him lndrani’s daughter Sheo- 
rani who was also a Thakur widow. These 
women kept house for each brother. Two 
elderly women called Bhagana and Kailasa 
who were related to Indrani lived in the 
houses apparently enjoying the hospitality 
of the brothers. Jodha Singh and Bnharose 
were men in very humble circumstances. 
Their whole means of subsistence was a 
small holding, a portion of which they 
cultivated as sub-tenants anda portion of 
which they cultivated as tenants. Bharose 
Singh was a man of criminal antecedents. 
He had been sentenced in 1916 when ha 
was a youth to three weeks’ imprisonment 
for theft and was again convicted and sen- 
tenced in June 1919 to two years’ rigorous 
imprisonment for burglary with violence, 
The Police kept up a history-sheet against 

*him. Nothing has been elicited against 
the character of Jodha Singh. 

At 3 a. M. on the 22nd September Mukta 
Prasad, appellant, accompanied by Bharat 
Singh appellant, Bahadur. Singh appellant 
and Surjan Singh appellant, collecting 
peons (the translator ef-the first report has 
wrongly ‘translated here the word ‘sipahi 
as ‘constables’; it clearly means ‘cellecting 
peons’), arrived at the Safipur Police Station 
bringing with them the corpse of Bharose 
Singn on a bullock-cart together with a 
bamvoo-staf, to the end of which was 
attached a sort of sickle-shaped axe-head 


ey 
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known as a pharsa, and a bamboo-lathi. 
Mukta Prasad proceeded to write out a 
report which is on the record. We note a 
peculiar error which," although it has no 
bearing upon the decision of the appeal, 
has given the Courtsome trouble in tracing 
Kuremau or the map. In this report 
Kuremau is described as 6 miles north of 
the Police Station. It is actully 6 miles due 
east of thé Police Station. The fact that 
such a misdescription can arise in a Police 
report made by a man of some intelligence 
is sufficient to show with what caution des- 
criptions of position made by witnesses 


h from villages in India should be received, 


The report was as follows :— 

“I, on the 21st September, 1925, having 
realized rentfrom village Bithaur, Ariar 
Khurd and Kuremau, was going from 
Kuremau to Mirzapur Kalan at about 7 p.m. 
with Jangi Singh, Bharat Singh, Madari 
Lal, Surjan Singh, Bahadur Singh, the 
sipahis of the estate, and Lachhman gorait. 
There was a cotton-field, at a distance of 
about 6 or 7 fields from village Kuremau ; 
in it about 12 dacoits were sitting, but I 
had not observed them from before; when 
we arrived there near the field. one of them 
dealt a pharsa blow to Jangi Singh, sipahi, 
who walked ahead of us. It struck at the 
back of the said peon, He had a purse 
containing the income, about four or five 
hundred rupees. I cannot give the exact 


- figure as.I had not totalled the staha by 


| one man Said ‘Pick up the purse,’ 


that time. The purse of money fell from 
the hands of the peon. I follcwed the psen 
on horse back. Five other peons and the 
gorait followed me. When they saw the 
assault they came in front of us and began to 
exchange blows, and in the meantime | fired 
2 rounds one after another out of my gun 
but I cannot say correctly whether anyone 
was wounded or not. Ifired only to terrify; 
and in the meanwhile some dacoits took 
to their heels. Bharose Singh stayed back. 
After exchanging two or four blows he 
also fled towards his house. We pursued 
him and overtook him near his house and 
he fell down and then three women came 
out and fell on him and all began to ery. 
Our peons arrested him. Some time after 
we brought Bharose Singh to Mirzapur. 
Subsequently we came to the Police Station 
on a bullock-ekka. I cannôt say correctly 
which of the dacoits took away the purse, 
When the money-purse had dropped down, 
k I surely 
gaw the man picking it up but could not 
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recognise him. Bharose Singh was alive 
when we started from Mirzapur but he died 
n the way. Three men of our side, Jangi 
Singh, Madari Lal and Lachhman gorait 
have been wounded. I failed to recognize 
anybody except Bharose Singh because the 
dacoitshad wrapped their sajfas (turbans) 
round their head and face in such a way 
that I could not recognise any of them.” . 


The following injuries upon the body of 
Bharose Singh were found at the post 
mortem examination. There was an incised - 
penetrating wound making a hole 2” x 1” 
on the right side of the chest. This went 
deep into the chest cavity, cut the seventh 
and eighth ribs through and penetrated 
the liver. Inthe body there was a quart 
of blood from intérnal hemorrhage. This 
wound had clearly been inflicted by a 
spear or some weapon of that nature. There 
were 5 incised wounds caused by a cutting 
weapon on the skull. These were surface- 
wounds: the longest was 24” and the 
shortest was 1”. There was another long 
similar wound over the left eye, There - 
was another similar wound on the outside 
of the left-arm above the elbow. This 
was not very long. There was a long 
incised cutting wound on the right 
wrist and 2 incised wounds on the right 
leg, a long incised wound 3” long in 
front of the right ankle and a cut across a 
toe of the right foot. The cause of death © 
was clear. It was-duein the main to the 
first spear-thrust which had, in addition to 
the injury caused to the lungs, penetrated 
the liver, but even in the absence of that 
injury the loss of blood from the other 
wounds and the shock would have been. 
sufficient to cause death. The man had 
been hacked about cruelly. ` 


Sub-Inspector Ram Sarup, officer-in- 
charge of the Safipur Police Station, left 
Safipur for Kuremau ab 10 a.m. on the 22nd 
of September 1925. Hearrived at Kuremau 
at about 2 p.m. He clearly did not hurry 
as the distance is only 6 miles, but it is to 
be noted that in so far as he then had the 
opportunity of determining the nature of 
the case, there was ‘no necessity for ex- 
pedition. According to the report made by 
Mukta Prasad no one was likely to be able 
to identify any of the alleged dacoits with 
the exception of the dead man Bharose 
Singh. He had @learly stated that the 
dacoits had £o concealed their features that 
no one could identify them, From the 
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point of view of a Police Officer such an 
investigation was hardly likely to result in 
“much, The property alleged to have been 
stolen was entirely in cash and difficult to 
trace. In the face of the first report sub- 
sequent identification would not have ‘been 
favourably viewed in a Court and beyond 
noting salient features of the case there was 
very little todo. The Sub-Inspecior pro- 
ceeded to the place where according to 
Mukta*Prasad the dacoity had been com- 
mitted. He had found there some 20 -drops 
of what looked like human blood. 
drops were almost in a straight line, a yard 
to a yard and a quarter long. - They were 
all about the circumference of the top of 
a man’s index finger, some a little larger 
and some a little smaller. Outside this 
line of drops of blood, one yard to one yard 
and a quarter long, there was no blood 
discovered on the fields where the dacoity 
was said to have been committed. An ex- 
amination of the ground close to the 
deceased Bharose’s house in Kuremau 
showed eight large patches of blood. The 
exact.dimensions of these patches are not 
given but the trend of the evidence is that 
they were large patches. The Sub-Inspector 
in addition to examining the locality took 
the statements of witnesses whose names 
he had obtained from Mukta Prasad as to 
the commission of the alleged dacoity. It 
is to be remembered that at that time his 
attention was fixed upon the dacoity-charge 
and that he had then no reason to suspect 
that Bharose Singh had been murdered by 
Mukta Prasad and his party in circum- 
stances absolutely different from the circum- 
stances set out in the first report. As the 
first report had referred to the women who 
had fallen on Bharose Singh’s prostrate 
body, he took on the 22nd’ of September 
the statements of the woman Sheorani who 
lived with Bharose Singh and the woman 
Indrani who lived with his brother Jodha 
Singh. Their statements introduced a com- 
pletely different account of the ‘manner in 
which Bharose Singh had met his death but 
in themselves they were hardly sufficient to 
give the investigating officer more than an 
indication that the matter might not be as 
Mukta Prasad had stated it. The Sub- 
Inspector remained at Kuremau till the 


evening of the 23rd. He went back to the: 


Police Station that night. On the 23rd in 
addition to other.witnesses he examined 
Shankar Barhai of Kuremau who has given 
“evidence for the prosecution. His state- 
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ment went to support the statement of the, 
two women. : 

On the 24th September the Sub-Inspector 
returned tothe village. At 10 a.m. he came, 
across Jodha Singh, the deceased man’s. 
brother. The Sub-Inspector has stated in, 
his evidence that when Jodha Singh ap- 


_ peared before him he bore marks of injury: 


on his body and was perplexed, Jodha Singh 
made the following statement and gave the 
names of a large number of witnesses whom | 
he stated would beable to give evidence of 
the occurrence. 
“T and Bharose Singh were own brothers. 
We are the old zemindars of Kuremau and 
never used to pay bhent to Mukta Prasad, 
ziladar, or do begar work for him. Bharose 
Singh did not mind the authority of the 
ziladar. Land of the village had been leas- 
ed to Chandi Singh Thakur of Ahmadpur; 
which was under the cultivation of Bharose 
Singh as sub-tenant for 3 years. In the 
month of Sawan last, Mukta Prasad ziladar, 
got a deed of relinquishment in respect of 
that land executed by Chandi Singh but 
Bharose Singh did not relinquish the land. 
The ziladar let out the land to Seoki Lodh 
and his son-in-law Hulasi, Mohan and Rajau 
Bania. Bharose Singh did not deliver 
possession to these persons and sowed cotton, 
and jundhri. The ziladar wanted to have 
the cotton and jundhri sowed by Bharose 
Singh uprooted and got the field ploughed 
again but Bharose Singh did not allow him 
to do so and said, ‘First’ get’ me ejected 
through Court then havethe land relinquish- 
ed.’ Uponthistheziladar became very angry: 


On Monday, 4 days ago, a bazar was held ` 


at Kharguraand Iwas ready to go to the 
bazar. A pahar or 6 gharis of the day was - 
remaining when Mukta Prasad ziladar 
arrived with 10 or 12 men and, having sat at 
Meharban Mukhia’s house, demanded rent 
from me. I paid Rs. 14 and asked for 
a receipt. He said that I might take it 
afterwards. Bharose Singh was at his house. 
The ziladar sent one of his men to Bharose 


“Singh to tell him that he should relinquish 


the land, otherwise it would not be’ good 
for him. He replied: ‘I will not leave it 
request :*"get .it relinquished 
through Court’. Upon this Mukta Prasad 


giladar, Bharat Singh, Jangi Singh sipahi 


Salik Brahman and Lachhman Pasi gorait, 
went at a secluded place and held-some 
Lachhman gorait sat to make 


remonstrated with him he showed readiness 


This was the statement:— ` 


< 
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to fight. Hearing my voice Bharose Singh 
also came up and told Lachhbman not to 
make waterthere. From the other side the 
ziladar rcse from his seat with his gun, and 
his sepahis, namely, Bharat Singh, Jangi 
Singh, Madari Lal, Surjan:Singh and Lachh- 
man gorait as well as Salik Brahman and two 
or three other persons, whose names I do not 


know, came with /athis, spear and kanta..- 


The ziladar said 'Kill this man, I will see 
the consequences, and he fired his gun. 
Mukta Prasad and his men began to beat 
him with lothis, spear and kanta. I came 
in front of Bharose Singh: then they began 
to strike us both. We too dealtone or two 
blows with lathis. Bharose Singhfell down 
wounded and I fled, having received in- 
juries, Then all the men began to strike 
him. Atthat time several persons of this 
village as well as of other villages were see- 
ing (the affray). I give their names below. 
The ziladar and his men killed my brother 
Bharose Singh. I was wanderingabout for 
fear, thinking that if they would seize me 
they would kill me also. 

“Names of witnesses :— 

Kallu Chamar, Babbu Teli, Dori Dhobi, 
Ghariba -Kori, Thakur Darzi, Raghunath 
Singh Thakur, residents of Kuremau, Qadir 
Behnaof Mirzapur,Bisram Singhand Gindan 
Singh Thakurs, residents of Purwa, Nannhu 
Brahman of Ariar, Gaja Singh Thakur of 
Salempur, Gauri Shankar Singh, Rampal 
Singh and Sripal Singh Thakurs of Jodha 
Khera, hamlet of Kurari " 

_ Oninspection the following injuries were 
found on the person of Jodha Singh:— 

. (1) A wound about 1 inch in length on 
- the upper portion of forehead on the left 

Bide. 

* (2) A wound balfinch in length above 
the temple on the head on the left side, 

' (8) One wound 1/4 inch in length above 

the forehead, front side of the head. 
(4) Swelling on the back side of the head 
' near the left ear. l 

` (5) Scratch on the back and at 3 places 

marks of lathi blows. 


(6) Marks of latht blow and scratch on 


the left shoulder. 

(7) Scratches at 3 places on the waist, 

(8) Scrateh and swelling on the’ wrist of 
the right hand. 

(4) Scratch and swelling below the calf 
and knee-joint of the left leg, 

(10) Slight scratches at 3 places on the 
right knee-joint. 

On the 24th the Sub-Inspector recorded 
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amongst other statements the statements 
of the witnesses for the prosecution, 
Dori Dhobi, Kallu Chamar, Babbu Teli, - 
Ghariba Kori, all of Kuremau, Qadir 
Bakhsh Darzi of Mirzapur, Sripal Singh 
a zemindar of Jodhakhera, Gindan Lal a 
zemindar of Purwa and Gaja Singh a 
zemindur of Salempur. After completing 
his investigatian he rejected the story told 
by Mukta Prasad and arrested him with the 
remaining appellants and also a man called 
Sheo Ratan alias Salik, the son of Meharban 
the headman of Kuremau, on the charge. of 
murdering Bharose Singh. The last-named 
man was committed to sessions, but acquit- 
ted. Itis necessary to note in the preliminary 
history of the case that the Police prosecuted 
before the decision of the sessions care 
against Mukta Prasad and the rest a tahsildur 
of the estate called Birman Singh, a collect- 
ing peon, a.gardener of theestate, and three 
other persons on a charge of criminally in- 
timidating the witnesses in the murder case 
under the provisions of s. 506 of the Indian 
Penal Code, These persons were discharg- 
ed by the Sub-Divisional Magistrate on the 
24th November 1925 : 

The foregoing remarks show how the case 
against the appellants came into being. We 
shall now proceed to discuss the evidence in 
that case. We commence our discussion of 
the evidence with-a few preliminary re- 
marks. Thecase is one of difficulty but 
our difficulties have been appreciably lessen- 
ed by the excellent mannerin which the 
case has been tried by the learned Sessions 
Judge. .We cannot speak too highly of 
the care and intelligence which he has devot- 
ed to bringing out the evidence and we 
are particularly impressed by the judgment 
which is a model of what a judgment should 
be ina case ofthis nature. We have also 
had the great advantage of having the case 
of the appellants argued before us by an 
experienced Counsel, Mr. John Jackson, 
who appeared also for thé appellants in the 
Sessions Court. Although we do not arrive 
at the conclusions at which he would have 
us arrive we are indebted to him for an 
exceptionally careful, fair and well-reason- 
ed argument. The learned Government Ad- 
vocate has exhibited great ability in bring- 
ing outthe case forthe Crown. This case 
has the advantage of presenting a clear-cut 
issue Is the story told by the prosecution 
to be accepted or is the story told by the 
defence tu be accepted? On each side there 
is evidence. That evidence has been weigh- 
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ed and sifted by the learned Seasions Judge 
but the task has necessarily to be under- 
taken again in appeal. . 

The story told for the prosecution isin the 
main the story told by Jodha Singh to the 
Police Sab-Inspector on the 24th September 
1925. According to thisstory both brothers 
were uot-favourites of the servants of the 
estate, Of the two Bharose was the most 
disliked. The evidence for the prosecution 
shows Bharose Singh as a man -who would 
be considered by the servants of the estate 
to be a contumacious and turbulent tenant, 
who boasted that his ancestors had been 
zemindars of the village, refused allegiance 
` to the proprietor and treated both him and 
his servants with contempt. Great stress 
has been laid by Jodha Singh upon the fact 
that he and his brother would not accede to 
any demands made upon them for forced 
labour. Their. attitude appeared to have 
been more than independent. It appears 
to have been truculent. Great stress is laid 
by Jodha Singh in his evidence upon the 
alleged incident which is stated to be 
the last chapter in the history of the ill- 
feeling between the deceased and the people 
of the estate. The allegation is that a cer- 
tain Chandi Singh had a holding of about 9 
bighas. Chandi Singh, who has been call- 
el as a witness upon the point, is a distant 
relative of Jodha Singh. According to the 
prosecution story Chandi Singh sub-let this 
holding to the deceased. Mukta Prasad ac- 
cording to this story had obtained under false 
pretences the signatureof Chandi Singh toa 
writing on apiece of paper which Chandi 
Singh supposed was connected with a re- 
_ceipt for rent that he had paid, but which 
-he subsequently discovered was a relinquish- 
ment of the holding. The deceased is said 
to have refused to relinquish the holding, 
andhesowedcrops onitin defiance of Mukta 
Prasad, who had let it to other tenants to, 
whom the deceased refused possession. The 
first part of the prosecution story relates to 
an alleged attempt said to have been made 
by Mukta Prasad to force the deceased out 
of his holding. Mukta Prasad is stated by 
Jodha Singh to have come to the village on 
the 20th September and ordered the deceas- 
ed to give up the land. The deceased re- 
plied that he would not quit the land except 
under the orders of the Court. Mukta Pra- 
sad is then said to have threatened him. On 
the day of the occurrence itis stated tnat 
Surjan Singh, appellant, was sent by Mukta 
Prasad to the decedsed td forcé him into a 
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relinquishment. The deceased refused to 
relinquish the land and repeated that he 
would not go out until he was put out by 
a Court's decree. Thenthe unpleasant ing 
cident alleged in cónnection with Lachhman 
appellant happened. This man who is 
a Pasi—a caste solowasto be considered 
contemptible—is said to have come bė- 


tween 4P, M anddp.M. and passed water 


deliberately over the cow-dung in the place 


where Jodha Singh's cattle were tethered.: 


Jodha Singh says that he toldhim to find 
some other place for the purpose as the 
women of his family collected the cow- 
dung for fuel and that the gorait replied 
that the whole village belonged to his 
master and he would ease himself where he 
wished. This brought the deceased from 
his house. He addressed Lachhman in 
terms of great contemptand impressed on 
him the fact that he was a Pasi. It is said 
that upon this Mukta Prasad and his en- 
tourage came to the spot and that Mukta 
Prasad shonted to the deceased to come on 
if he wasa true Thakur. As on the show- 
ing of the defence itself, the deceased’s 
mother was nota Thakurain, the taunt was 
one that was likely to have enraged the de- 
ceased to fury. Lt is clearfrom the prosecu- 
tion evidence that heand Jodha Singh came 
out with lathisandit would lookasthough the 
brothers lost all sight of the risk they were 
incurring. The defence has not challenged 
the prosecution evidence as to the manner 
in which Mukta Prasad ande his party 
were armed. Itis theirown case that. the 
party wasso armed. The equipment was 
remarkable as the equipment of persons 
whose ostensible object was to collect 
rent. Mukta Prasad had a single barrel 
breach-loading gun. His men had spears 
and axe-heads fixed to the end of the 
bamboos, The explanation advanced by 
the defence for this preparation is that 
dacoity at the time was rife in the Unao 
Districtand that it was necessary for those 
who wished to save themselves from violent 
attack to go forth well prepared. It is true 
that dacoities were very rife in the Unao 
District at the time. Whether it was neces- 
sary to,take such précautions when Mukta 
Prasad’s party was never more than 2 miles 
or so from their own village Mirzapur 
which is one mile from Kuremau is another 
matter. The fact remains that the party 
was so armed. According to the prosecu- 
tion story when the deceased assumed this 
truculent attitude Mukta Prasad fired two 
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` shots at him from his gun ata very short. 
Both shots missed and he is- 


distance. 
then said to have called on his men to kill 
the deceased, saying that he would see they 
did not suffer by so doing. A fight then 
took place in which Mukta Prasad’s men 
used their spears, axes and lathis. Jodha 
Singh escaped with a few lathi blows and 
losing heart ran away. Hewandered from 
village to village,not returning to his own 
village till the night of the 23rd September. 
Mukta Prasad’s party continued their at- 


tack upon the deceasedas he lay helpless ° 


on the ground, The women of the house 
came out and fell upon his body weeping 
and lamenting. Mukta Prasad’s men beat 
them and dragged them off. They then got 
abullock-cart and took away the body of 
the deceased. Bharose Singh was uncon- 
scious and possibly dead. He was at the 
last gasp if he was not dead. The time of 
the occurrence was between 4 and5 p.m. It 
took place in broad day-light. 

“This is the prosecution story. The evi- 
dence in support of the alleged attempt to 
deprive the deceased of his holding is con- 
tained mainly in the evidence of Jodha 
Singh butitis also supported by the evi- 


dence of Chandi Singh. The evidence as‘ 


to the actual attack upon the deceased is the 
evidence of a very large number of alleged 
eyé-witnesses, including Jodha Singh, Sheo- 
rani and Indrari. The learned Judgetook 
a course which is greatly to be commended 


in cases of this nature. When the evidence. 
. was practically concluded he visited the 


spot himself and prepared a sketch-plan of 
the locality. . This ison the record. From 


his investigation we have been able to as- ` 


certain who were the witnesses who live in 
‘close proximity to the house of the deceas- 
ed. Between 4 and 5 p.m.it would not be 


unusual for persons living in close proxi- - 


mity to the houseof the deceased tobe in 
their own house. The first of these wit- 
nesses is Shankar carpenter. Taking the 
chaupal of Meharban the headman as a 
place close to the scene of the occurrence 
alleged by the prosecution we find that the 


house of Shankar Barhaiis 99 yards from 


the chaupal. Shankar gtates that his atten- 
tion was-directed by fire of ‘the gun. He 
ran-‘outto.see what-was happening and he 
distinctly -saw the appellants’ party attack- 
ing the deczased and Jodha Singh in broad 
day-light: : The'next witness is Dori washer- 
man. ‘His house is only about 40 yards 


_ from the chaupal, According to him bis. 
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attention was directed when he was in his. 
house by heafing the abuse‘and he went out 
to'see what was the matter. Hesays he saw 
a gun being fired and the subsequent inci- 
dents. The next witness is à Chamar called 
Kalu, His honseis about 66 yards from 
the chaupal. He says that his attention was 
directed while he was in his house by the 
fire of the gun and that he saw the remain- . 
ing incidents, The next witness is Babbu 
a Teli. His house isabout 75 yards from | 
the chaupal, He says that when he was in 
his house he heard a gun- shot and went to . 
the spot and described the affair in the same 
way. The next witness was Ghariba, a 
Kori or a Hindu weaver. His house is 
about 45 yards from thé chaupal. He says 
that he came out, being attracted by the 
verbal altercation, and that hesaw the gun- 
fire and all thesubsequentincidents, These | 
five witnesses are residents of the village. 
The next witness is Qadir Bakhsh. Heisa 
tailor of theadjoining village of Mirzapur. 
He says that he happened to be in Kuremau 
at the time and that he was passing the house ` 
of Shankar Barhai when he saw Jodha Singh ` 
passing him bleeding from the head, that 
he pushed on and saw the party attacking 
the prostrate body of the deceased. This 
man isa fairly well-to-do tailor who stales 
his earnings to be 45 rupees a month. The ' 
next witness isa Thakur, Sripal Singh, a 
substantial zemindar of the village of 
Jodhakhera which is 4 or 5 miles from 
Kuremau. According to his story he had 
been that day to the village Ariar to inquire © 
about a pair of bullocks which he wanted 
to purchase, that he had gone to see a man 
called Tulshi Lodh of Ariar Khurd who had 
a pair of bullocks for salebut they could not 
agree tothe price and no bargain was made, ` 
He happened to be passing through : 
Kuremau on his way home. His attention’ > 
was attracted by a gun-shot. He came on the : 
spot and sawthe last part of the attack upon ` 
the deceased. The next witness was Gindan: 
Singh, a zemindar of the village of 
Parwa, whichisabout 2milesfrom Kuremau. 
He isa zemindar not as well-off as Sripal 
Singh. According to him he had been 
to the bazar in a village called Khar- ' 
goura to buy a pair of dhotis but could not 
find any to his liking at a suitable price. He 
said that he was passing through Kuremau - _ 
onhis way home and hearing a gun-shot | 
cameto the spot and witnessed the end ’ 
of the occurrences, The‘last witness is Gaja 
Singh, a zemindar of Salempur, a village | 
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some 2miles from Kuremau. - This man is 
a fairly substantial zemindar who also sells 
cloth. Hesaid that he had be&n to the 
Khargoura bazar to sell cloth that day and 
on his way back had gone to Ariar to 
endeavour to get some money which was 
due to him. He was passing through 
Kuremau to his home. He wasalso attracted 
y the sound of a gun-shot and saw the last 
part of the attack upon the deceased. 
_ There isnot one of these witnesses who 
was shaken or discredited. They were 


cross-examined by avery competent Coun-. 


sel. Notonly were they not discredited: 
for the most part they were not shaken in 
-cross-examination. They told ‘straight 
forward and clear stories. All agreed as to 
the details of the occurrence, and all agreed 
to the time of the occurrence as between 
4p.m. and 5 p.m, It is true that they 
did not agree as to the exact details of the 
attack or the positions in, which the parties 
were standing but they fixed the place as 
satisfactorily as witnesses could ordinarily 
fix the place at the spot where the large 
patches of the blood were found eventually 
by the Sub-Inspector. It is true that some 
of these witnesses gave evidence in the 
s. 506 case against the estate-servants in 
which thé latter were charged with intimi- 
dating witnesses and that that case resulted 
in a discharge of the accused; but after 
-reading the judgment in that case we are 
not of opinion that the result in any way 
discredits the honesty of the witnesses who 
gave evidence in it. The Magistrate who 
discharged the accused took the view that 
the sufficient cause had not been made out 
to justify the framing of a charge but he 
didnot reflect adversely on the honesty of 
the witnesses. He was not satisfied that 
sufficient cause existed for their convic- 
tion. f 

This is the main evidence: for the prose- 
cution. We need not discussthe evidence 
of Sheorani, Indrani and Jodha Singh. 
They had some irfterest in’ the matter. 
The other witnesses had no such interest. 

The main evidence for the defence is 
contained in the statements of Dibba Bania, 
Meharban Brahman, Chuni Bania, Nannhe 
Lodh and Sheo Lal Singh. Dibba Bania 
admittedly lives close to the scene of the 
occurrence. Now, it is to be noted that the 
prosecution and defence agree as to the 
spot where the deceased’s last struggles took 
place. His story supports absolutely the 
defence story of the-affair. According to 
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him the sun had set and darkness had come 
on whan Makta Prasad and his party after 
collecting rents in Kuramaa had departed 
for Mirzipur. Shortly after their departure 
he heard two guu-shots from outside the 
inhabited area on the south and saw a man 
subsequently identified as the deceased 
running past the deceased's own house 
towards the dwelling-house and chaupal of 


Meharban with 3 men pursuing him. This | 


man got towards the dwelling-house of 
Meharban whenhe ‘turned and faced his 
pursuers. He hadin his hand a bamboo- 
staff on which was fixed an axe-head, that is 
a pharsa, and with this pharsa he turned on 
his pursuers and attacked them. They 
struck him once or twice and he fell down. 
After he fell down the women of Jangi 
Singh and Ram Bharose's house fell on his 
body and covered it. According to this 
witness Mukta Prasad who came up later 
told the story of the attempted dacoity and 
Mukta Prasad and his party took away the 
deceased’s body on a bullock-cart. Meharban 
Brahman, the headman of -the village 
whose son Salik was committed for trial but 
acquitted, has told much the same story. 
He, of course, lives on 'the spot. Chunni 
Bania of Kuremau says that he was in the 


headman's house at the time and he gives’ 


much the same account. Nannhe Lodh who 
is a cultivator of Kuremau says that he was 
on his field and that he saw from the dis- 
tance an occurrence whick was clearly the 
dacoity, which the defence asserts took 
place, and that he came up to the spot 
while the deceased was being ‘placed on 
the cart. Sheopal Singh lambardar and 
headman of Nurullahnagar which is close 


to Kuremau stated that he wasin the neigh-- 


rhood of Kuremay that evening, that he 
moe two gun-shots after dark and he saw 
4 men running towards Kuremau. This is 
the main evidence for the, defence. The 
witnesses werenot discredited or greatly 
*shaken in cross-examination. i 
We now examine the criticisms directed 


by Mr. Jackson against the prosecution evi- - 


ance. The first point which he pressed 
se that the story that Chandi Singh had 
been deluded into signing a relinquishment 
of his holding was absolutely false, He 
called asta defence witness Rup Chand, the 
Patwari of Kuremau, and he asked us after 
examining the evidence of Jodha Singh and 
ChandiSinghe in the light of the Patwari's 
evidence to find that Chandi, Singh had 


not relinquished his holding and that 


a 
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no attempt had been made. to introduce 
tenants in the place of the deceased who 
was admittedly a sub-tenant of that 
holding. We do not find that the Patwari's 
evidence is of value in-this connection. He 
was notin a position to know whether an 
attempt had been made to oust Chandi 
Singh from the holding or what was the 


-intention of Mukta Prasad in respect of 


replacing Chandi Singh and the deceased 
(Chandi Singh’s sub-tenant) . by other per- 
sons, The truth of the story as to the hold- 
ing will have to'be decided upon the value 
that we attach to the evidence of Chandi 
Singh and Jodha Singh. This we shall 
indicate later, but we note here that there 
is nothing substantially improbable in the 
story told by Jodha Singh upon the point. 

The next point which Mr. Jackson urged 
was that there was no reliable evidence 
that there was ill-feeling between the de- 
ceased and his brother on one hand and 
the estate-servants on the other. He point- 
ed out that in the previous year Mukta 
Prasad had clearly let to the deceased a 
plot of 1 bigha 4 biswa ata rentof Rs. 6. 
It is established that Mukta Prasad did let 
this plot to the deceased. The Patwari's 
evidenceis sufficient to prove that point, 
but the circumstance that a ziladar lets one 
plot to aman is not sufficient to show that 
he might not be trying to oust him from 
another holding: Apart from that the 
question of enmity is fully established by a 
respectable witness who was called by the 
defence itself. This witness is Sub-Inspec- 
tor Raghunandan Prasad who had former- 
ly been in charge of the Safipur Police 
Station. Hewas called by the defence to 
provethe bad character of the deceased, 
the object of proving this bad character 
being to show that the deceased wasa man 
who would be very likely tocommit dacoity. 
He stated in cross-examination: “I know 
this that there was a long-standing enmity 
between Bharose Singh aforesaid and the 
men ofthe Mahant. He was reputed to be 
a bad character and the men of the Mahant 
were also my informants that he was a bad 
character. Mukta Prasad accused was 
ziladar of the Mahantinthat circle of his 
es‘ate when I was Sub Inspector of Safipur 
and heis still there He too usedto com- 
plain to me about the conduct of Bharose 
Singh.” In face of this evidence we state 
our conclusion at once upon this point, 
Mukta Prasad and his party were on very 
bad tarma wth the dageneadi 
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Mr. Jacksonsought to explain away the 
evidence of the eye-witnesses Dori, Shankar, 
Kallu, Babbu and Ghariba upon the sug- 
gestion that these men must also be bad 
characters who were in the gang of the 
deeeased and that as such they would bê 
under the influence of the deceased's 
brother Jodha Singh who would have no 
difficulty in inducing them to give false 
evidence against the man who admit- 
tedly caused his brothers death. All 
these men are in humble circumstances, 
but it is impossible to discredit them in 
the manner in which Mr. Jackson would 
have us do so. The deceased was a bad 
character. How bad character he was we 
cannot say. Thereis nothing to justify us 
in forming a conclusion that he was a 
professional dacoit. But even. if we did 
form that conclusion we should have no 
justification in finding that Bharose Singh 
was the leader of a gang of dacoits. and 
even if he were the leader of a gang of 
dacoits there is nothing to show that the 
5 witnesses were members of such a gang 
or even associated with Bharose Singh in 
it. They are all close neighbours. They 
were likely to have heen in their houses 
at. the time. Nothing was brought out 
against the character of any one of them. 

In dealing with the evidence of Qadir 
Bakhsh, Sripal Singh and Gindan Singh 
and Gaja Singh, Mr. Jackson was unable to 
do more than suggest that, if the deceased 
was a leader of a gang of dacoits it was 
possible that these apparently perfectly 
respectable persons protected him and 
shared the proceeds of the dacoities. There 
is nothing to justify such an assumption. 
He was nnable to criticise the evidence of 
Shankar, Dori, Kallu, Babbu and Ghariba 
in great detail. He elicited that a witness, 
who was recorded in the diary as having 
done nothing more than corroborate Qadir 
Bakhsh had gone very much further in 
Curt and stated may facts to which 
Q:dir Bakhsh had not deposed. But the 
entries in the Police diary are not exhaus- 
tive andin a lengthy inquiry little turns 
upon such an alleged discrepancy, Against 
Sripal Singh, he produced Tulshi Lodh 
of Ariar Khurd who declared that Sripal’s 
story was completely untrue inasmuch as 
he (Tulshi) had only had one pair of bul- ` 
locks whieh were worth 30 to 40 rupees and 
that Sripal Singh had’ never approached 
him as to their purchase. Itis to be noted 
that Tulshi must be very badly served in 
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respect of plough-bullocks if he has only 
the services of a pair worth. Rs. 20 each, 
when the price of plough-bullocks at pre- 
sent ranges about Rs. 100. : 

“In order to explain the main difficulty 
against hisclients created by the fatt that 
such a large number of seemingly respect- 
able witnesses have deposed against Mukta 
Prasad, who is a man of influence in the 
employment of a wealthy endowment, to 
support the story of the murder of a 
poverty-striken exconvict, Mr. Jackson 
has in addition to the criticisms already 
mentioned extracted from the statement of 
Mukta Prasad before the Committing Magis- 
trate a reason for efforts being made to 
fabricate a strong case against the appel- 
lants. This isan allegation that during the 
course of the investigation, Sub-Inspector 
Ram Sarup demanded a largesum of money 
from Mukta Prasad as consideration for 
investigating thecase honestly and putting 
up the true facts, and that as he refused to 
pay this sum the Sub-Inspector has deli- 
berately fabricated falseevidence toimplicate 
him, an innocent man, and to implicate 


other innocent men on a charge of murder. ` 


There is no evidence to support this allega- 
tion. Mr. Jackson was acting within his 
duty in putting forward this allegation, 


for the allegation was made by his client - 


himself. Butthere is absolutely nothing 
to show that there is any truth in it Not 
only in view of that allegation but in view 
of the importance of the issues involved 


we have examined very carefully the deposi- . 


tion of the Sub Inspector Ram Sarup and 
have been much impressed by the clear 
and straightforward way in which he gave 
his evidence. We consider that the in- 
quiry made by the Sub-Inspecior Ram 
Sarup was an admirably fair inquiry and 
that he has conducted it without the slight- 
est attempt to favour anyone. He was 
placed in a position of great difficulty in 
endeavouring to substantiate a charge 
-against estate-officials of having murdered 
a man who was anex-convict and a bad 
character and we appreciate very greatly 
the manner in which he has performed his 
duties. 

We now turn to the points of criticism 
directed against the prosecution which are 
entered in detail in the judgment of the 
learned Sessions Judge. The first point 
was as to the character of Bharose Singh, 
the suggestion being that he was a man 
who would be likely to organize and coma 
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mitsuch a dacoity as alleged by the defence, 

We consider that Bharose Singh was rather 

a Worse character than the Sessions Judgé 

considers him, byt; ds we have already 

noted on the main point; the criticism has 
no value. No implication can be drawn 

against the prosecution from Bharose 

Singh's bad character. “In fact, Bharosa 

Singh’s bad character is a fact in favour of 

the prosecution forit is intensely unlikely 

that a mass of witnesses would perjure 

themselves to oblige the relatives of Bharose 

Singh. His brother Jodha Singh is. a 
poverty-striken tenant who would ordinari- 
ly have no influence in securing, as false 

witnesses, men of the class of Qadir Bakhsh, | 
Sripal Singh, Gindan Singh and Gaja 
Singh. 

The next point against the prosecution 
story is based on the procrastination of 
Jodha Singh in bringing his version of 
the matter to the knowledge of the Police 
authority. Mr, Jackson has argued, and 
argued with force, that Jodha Singh's 
account of his procrastination as the result 
of physical injuries and mental distress 
seems exaggerated. He undoubtedly had 
been beaten and beaten badly. That is 
clear from his condition when he appeared 
before the Sub-Inspector but it appears to 
us that he was in a position, had he wished, 
to make a complaint at Safipur Police 
Station, if not on the night of the 21st 
September, at any rate on the following 
day; and he has not been strafghtforward in 
explaining his omission to do so at even a 
later period. The absence of thé Sub-In- 
spector was nota sufficient reason for not 
making a report. We-do not, however, 
consider that this procrastination affects 
in any case the truth of the story for the 
prosecution. It must be remembered that 
Jodha Singh (if his story be true) was in a 
state of terror when he left the village. 

He had not actually seen his brother 
die atthe hands of Mukta Prasad’s party 
but he could surmise very accurately that 
his brother was not likely to live long after 
he left. He might well think that he had 
incurred the unrelenting resentment of 
powerful men whé‘had no scruples and 
were in a position not only to take his 
life but to put a complexion upon what 
had happened, which would go not only 
against his. brother but against himself. 
We are of opinion that he was quite 
capable of making the reportat Safipur if 
be had wished to) but that he wanted 
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before he made a report to find ott what - 
attitude the Police were going to takein. 


the matter and that after remaining in 


hiding for some time he got back to his, 
hoyse after nightfall and sounded the, 


women as to the position® which the Sub- 
Inspector was taking. When he found 


that the Sub-Inspector was taking a fair. 
and reasonable view of the matter he then. 


approached the Sub-Inspector and told his 
story. There is no reason to attach any 
value to the hypothesis put forward by the 
defence that he was lurking in the village 
in concealment from the 2lst to the 24th 
September, fabricating false evidence. 

We leave the story for the prosecution 
for the present and examine the criticisms 
of the defence. The learned Government 
‘Advocate has supplemented the intelligent 
criticisms of the learned Sessions Judge 
upon the defence story. We agree with 
the learned Sessions Judge that even in 
the unfortunate circumstances of the Unao 
District in September 1925 it would have 
been an extremely audacious act to have 
attacked Mukta Prasad and his party ata 
spot some 150 yards from the deceased’s 
own house and just outside the inhabited 
area, The placeisso near that one of the 


defence witnesses stated that if two persons ` 


talk loudly at the spot indicated their 
-voices will be heard in the village. Further, 
the story told by Mukta Prasad in the 
written report which he handed in at 3 
A.M. on the 22nd September is not a con- 


vincing story.. According to this story | 


Jangi Singh appellant was walking in 


front of the party with theamount collected _ 


as rent stated to be four or five hundred 
rupees (that is to say, he was carrying 
coin weighing some 10 to 12 pounds) when 


a dacoit sprang out of a cotton-crop which | 


was proved to be only two to three feet 
high and struck Jangi Singh a blow with a 
pharsa on the back of the neck which 
knocked him down, The medical examina- 
tion of Jangi Singh shows no injuries from 
acutting weapon but only bruises which 
might have been caused by the bamboo- 
shaft of a pharsa or hy an ordinary lathi. 
The pharsa which was produced at the 
Police Station, which wewsaid to have been 
the property of the deceased and which 
might equally well have been the pharsa 
belonging to one of Mukta Prasad’s party, is 
an ordinary lathi with asickle-head attached 
to it. It would, of course, he perfectly possi- 
ble tọ knock down a man who was not ex- 
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anda haavy bigearried by him would natural: 
ly fall to the ground when he fell. We have 
it from this frst report that as soon as the 
bag fell down another dacoit seized it, made 
off with it and effectively evaded pursuit. 
To cover him, it is said that the dacoits. 
who had apparently nothing but lathis or 
pharsas pus up a fight with the well-armed 
party of Mukta Prasad and held them back. 
successfully for a time. It is said that 
Madari Lal and Lachhman received in- 
juries. They showed injuries to the 
Doctor. Madari Lal's main injury was an 
incised wound, an inch and-a-half long, 
skin-deep, in the web betweenthe left thumb 
and index-finger. This was apparently 
caused by a sharp weapon. He had also a 
very small bruise on the middle of his left 
arm. The small bruise on the middle of 
the left arm was a bruise, such as had 
been inflicted on Jodha Singh,.and looked 
as though it had been caused by a blunt 
weapon. Such injuries could have been 
caused in the fight as detailed by the prose- 
cution, A very strong point against the 
defence story is the nature of the incised 
wound on Madari. It was skin-deep, and ` 
just a sort of wound that could be easily. 
self-inflicted by the point of a sharp pen- 
knife or a razor. It is almost incredible 
that such a wound could have been inflicted 
if the cutting-edge of the pharsa had been 
applied by a man striking. with force. A 
wound so inflicted would not have been 
skin-deep. Lachhman’s injury was a slight 
superficial abrasion on the left side of the 
forehead which had apparently been inflicted 
by a sharp-pointed weapon, Here again a 
point of a pen-knife or a razor could have 
been sufficient. It is incredible thatif he had 
been struck on the forehead with a cutting 
edge of a pharsa or even a lathi he would 
not have had more severe injuries. We 
thus have it that although the dacoits were . 
supposed .to have put up a fight Mukta 
Prasad’s party received pfactically no in- 
juries and yet they were unable to get 
through the men who were screening the 
retreat of the dacoit who was running 
away carrying a bag weighing ten or. 
twelve pounds. This does not sound 
well. Next we have.the account given in 
the first report as to the injuries inflicted 
upon the deceased and his pursuit. We. 
note, as the learned Sessions Judge has 
noted, that the story told inthe first report 


. differs in material particulars from the story > 
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stated by the defence witnesses, According 
to, the first report, the injuries upon Bharose 
Singh were inflicted upon the scene of the 
dacoity and there was no fight inside the 
village of Kuremau. The evidence of 
the Civil Surgeon of Unao was to, the 
effect that a man who had- received 
the thrust through the chest which the 
deceased received could hardly conceiv- 
ably have run 150 yards. The defence 
called to rebut this opinion a senior medical 
man from Lucknow who deposed that in his 
opinion it was possible for a man to run 
such a distance after receiving such a wound, 
but that it was not likely that he could 
have done so. The circumstances apart 
from the condition of the deceased’s hody 
go all to show that he received this thrust 
inside the inhabited area of Kuremau. If 
he had received the injury 150 yards away 
and then run into Kuremau (presuming that 
he could have done so) he would be running 
with a gaping wound in his chest with his 
lungs and liver penetrated. He must have 
bled profusely from a wound which was 2 
inches long and 1 inch broad._ Ifa diagram 
be made of 2” x 1” it will be seen what a very 
large cavity this will bein a man’s chest. The 
investigation found a line of what appeared 
to be blood-drops, some 20 in all, all small. 
There were no more marks till 150 yards: 
further on there are 8 large patches of blood. 
If the deceased had performed the feat of 
running 150 yards after receiving such a 
spear-thrust it would bereasonable to expect 
a track of blood the whole way, and no such 
track was found. The learned Sessions 
Judge was under the impression that the 
drops of blood found in the fields had 
been left there by Mukta Prasad’s party on 
their way back when they were bringing the 
dead body of the deceased in the bullock- 
cart after they had killed himin the village. 
- It is true that the blood-drops in question 
were some 50 yards from the cart-track, bute 
ig would not have been difficult to have 
sent out a man with some of the blood 
(which must have been flowing very freely 
from the deceased) while the party were on 


their way back and sprinkled it near the” 


field which had been selected as the scene 
ofthe alleged dacoity. As we have shown 
there are indications that injuries were 
inflicted on Madari Lal and. Lachhman be- 
tween the time that the party left the village 
andthe time when they reached the Safipur, 
Police Station. Many “hours had then elapséd 
and the distance covered was 6 miles. There 
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injuries, and arrange blood-drops- on the 
ground. The learned Sessions Judge has 
discussed the story in further detail. We 
need not follow higs.criticisms further. It 
is sufficient to note that we consider them 
very valuable criticisms. < 


We are thus left in the end with the evi-. 
dence for the prosecution that the deceased. 


was wantonly killed between 4 and 5 in the 
afternoon in the village and the evidence 
for the defence that-he was killed in the 
dark in exercise of the right of private 
defence. 
able weight to the opinion of the Judge 
who heard the witnesses as to their relative 


-eredibility. When, as here, the record does 


not show that the witnesses on either side 
have been materially discredited or greatly 
shaken in cross-examination, it is the duty 
of the Judge to decide which side are 
telling the truth. When, as here, the Judge 
has tried the case with marked care and 
intelligence, his opinion as to credibility of 
the witnesses should ordinarily be accept- 
ed. His conclusions are that the prosecution 


witnesses have told the truth and that the ` 


defence witnesses who have deposed to the 
incidents of the alleged dacoity have not 
told the truth. We accept. his conclusion 
and accept it with confidence. We find no 
‘reasons to distrust the story as to the intent 
to dispossess the deceased from his sub-ten- 
ancy. Weseeno reason to disbelieve the 


evidence that Lachhman was set to insult ' 


the two brothers by passing ‘water upon 
the place where their cattle were kept 


-and that the two brothers were taunted 


and goaded into a quarrel. We have 
given full weight to the representations 
of the learned Counsel for the appellants 
to the effect that the circumstances of the 
murder are unusual to a degree, Fortu- 
nately they are unusual to a degree. 
But none-the-less we find the prosecution 
story to be true. The attitude taken by 


Mukta Prasad and his party appears to have - 


been this :—They came to the village fully 
armed not, we believe, with any precon- 
ceived intention of killing the deceased or 
anybody else, and not under any real im- 
pression that dacoits were likely to attack 
him. We believe that they came to the 
village fully armed because they were de- 
liberately endeavouring .to impress the 
country-side with their power and impor- 
tance. The matter of the ejectment of the 
deceased came up once.more, The deveas- 


~ 


At all times we attach consider- | 
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ed was truculent. Anattempt was made to 
lure him into a quarrel. It succeeded. He 
becare more truculent. Mukta Prasad prob- 
. edbly lost his temper ahd fired his gun in a fit 

of unreasoning tage Having done so he 

ecame even more unreasdnable. The feel- 
ings of his men were running high. They 
were being defied by a poverty striken ex- 
convict who was taking an attitude as 
though he were the owner of the village, 

When feelings are as high as this, des- 

perate deeds are occasionally done. This 

was one. 

The evidence for the prosecution is, in 
our opinion, convincing. One point we have 
left to the end. It is‘an important one. 
The woman, Sheorani, was examined by the 

` Doctor. She had bruises on the back of 
her right fore-arm and a bruise on the 
back of her right wrist clearly caused by 

a blunt weapon. They were just the sort 

of bruises that would be caused to a 

woman ‘who was trying to defend herself 

from blows from lathis while she was pro- 
tecting a prostrate body. It is difficult to 
see how such injuries would have been 
caused if she was merely being pulled off 
the body of a man whom it was sought to 
take to the Police Station. 

` After a careful consideration we have 
arrived at the conclusion that all the ap- 
pellants have been: rightly convicted. The 
learned Sessions Judge, who has been 
` scrupulously fair in deciding in the case 
of each irtdividual prisoner, gave the 
benefit of the doubt to Salik, the head- 
man's son, We do not see that he was 
wrong to give him the benefit of the doubt 
but the circumstance that he acquitted 

-Salik in no way assists any one of the 

appellants. We find that complicity in 

this offence has been brought home abso- 
lutely to every one of them. 

On the question of sentence we are un- 
able to finda cause for reduction in the 
case of the four men who have been sen- 

‘tenced to death. The remaining 3 men 
“have been sentenced to the minimum sen- 
tence allowed- by the law against persons 
convicted of murder. While we are not 
of opinion that the "Hfurder was pye medi- 
tated and have already, indicated that it 
was the result of- a blaze of anger on ‘the 
part of Mukta Prasad and his subordinates 
against a man who -was defying their 
authority, we are. unable to reduce the 
sentences oñ those men. -The murder was 
wanton; kowardiy and horrible, Itis pain- 
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ful to think that such a murder, which. 
carries the mind back to the most lawless 
periods: of the history of Oudh, could have 
been perpetrated at the present time. 

We accordingly dismiss all the appeals 
and ''in the case of Mukta Prasad. Madari 
Lal, Jangi Singh and Lachhman direct that 
the sentences of death passed upon them 
be confirmed and that they be carried into 
effect according to law. 


R. L. Appeal dismissed. 


ponu 


CALCUTTA HIGH COURT. 
ORIMINAL Revision No. 1016 or 1925. 
January. 7, 1926. 
Present:—Justice Sir C. C, Ghose, 
Kr., and Mr. Justice Duval. 
RAM CHANDRA DE AND ANOTHER— 
PETITIONERS 


versus . 
GAJENDRA NATH DAS—Oppositz 

| PARTY, 
Penal Code (Act XLV of 1860), s. 420—Sale of pros 
ga Temenan money, balance of, not paid— 

‘ence. 
_ Where the complainant's case is that it was agreed 
between him and the accused that the consideration 
money for the sale of property was‘tobe paid by 
the accused after execution of sale-deed and that 
the complainant had executed the sale-deed and had 
got it registered but that the accused refused to pay 
the money, the dispute is purely of a civil nature and 
no offence under s. 420, Penal Code is made out [p. 
205, col. 1.) : \ 
- Criminal revision against an order of 
the Sessions Judge, 24-Pergannas, dated 
the 12th November 1925, affirming that 
of .the Honorary Magistrate, Alipore, dated 
the 3lst August 1925, ; 
Babus Suresh Chandra Taluqdar and 
Kiran Mohan Sirkar, for the Petitioners. 

e Babus Bir Bhusan Dutt and SikharKumar 
Bose, for the Opposite: Party. i 
JUDGMENT.—The facts giving rise 
to the prosecution out of which this Rule 
has arisen, shortly stated, are as follows: — 


-The complainant -sold two -thatched huts 


to the accused No 1 fora sum of'Rs. 150. 
The complainant's case is that the said 
consideration was to be paid in the follow-. 
ing manner, i. e.,a sum of Rs. 47 was to be 
set off on. account of a debt which the 
complainant owed to the accused No. 1 and 
the balance, namely, a sum of Rs. 103 was 
to be paid to the complainant by the ac- 
cused No, 1 on the execution of the dost 
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ment. It is said thatthe compjainant was 
in’ a hurry to leave Calcutta and that it 
was arranged between the parties that the 
kobala in respect of the huts should be 
executed and registered forthwith by the 
complainant and that the said sum of 
Rs, 103 being the balance of the considera- 
tion should be paid by the accused No. 1 
afterwards. The complainant complains 
that although the kobala was executed and 
registered in accordance with the said 
atrangement, ihe accused No.1 failed and 
neglected to pay to him the said sum of 
Rs. 103 and that when demands were made 
on the accused No. 1 for payment of the 
said sum, the accused No. 1 at first put 
off payment from time to time on various 
pretexts and‘ ultimately denied that he 
had to pay any sum whatsoever to the 

_ complainant. The caseagainst the accused 
No. 2 is that he abetted accused No. 1 in 
denying his liability. 

Now the two accused before us have 
-been convicted under ss. 420/31, Indian 
Penal Code. We have examined the re- 
- cord for ourselves and are of opinion that 
the dispute, such as it was, was ofa civil 
nature, and that itis impossible to say 
from the evidence on record and having 
regard to the recitals in the kobala that the 
ingredients required in s. 420, Indian Penal 
Code, have been satisfied in this case. In this 
view ofthe matter we set aside the convic- 
tion and sentence and direct that the peti- 
tioners be discharged from their bail bonds, 
The complainant, if so advised, may seek 
his remedy in a Civil Court. 

R, L, Rule made absolute, 


OUDH CHIEF COURT. 
CRIMINAL APPEAL No. 9 oF 1926. 
February 5, 1926. 
Present:—Mr. Justice Ashworth and 

Mr. Justice Misra. | 
EMPEROR—Comp.LainantT—APPELLANT 


versus 
DAYA SHANKAR—Accuszep— 
RESPONDENT. 
Penal Code (Act XLV of 1860), s. 409—Public 
servant, retention of Government money by—Money not 
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included in balance—Misappropriation—Failure to 
give excess money to successor-in-office—Money, reten- 
tion of, pending serutiny of accounts. : 

‘The fact that the accused a pubiic servant, does not 
include the money received by him in his capacity as 
a public servant mm the cash balance 1s a very strong® 
prima facie evidence of misappropriation on his part. 
Failure tu hand’ over the money due in his’ hand to 
his successor-in-office is a further proof of his guilt. 
Lp. 207, col 2.) 

A -publie servant is not entitled to retain, pending 
the scrutiny of accounts, any money due to the Gov- 
erument in his hand in excess of what the registers 
show to be due. | If he removes the balance he is guilty 
of misappropriation even if he removes it to godown 
belonging to the Government. [p. 208, col. 1.] 


Appeal under s. 417, Gr. P. C., on behalf 
of Local Government, against an order, 
dated the 28th October 1920, of the Second 
Additional Sessions Judge, Lucknow, at 
Unao, 

Mr. G. H. Thomas, Government Advocate, 
for the Crown. 

Mr. Hyder Husein, for the Accused. 


JUDGMENT.—This isa Government 
appeal from an acquittal on appeal by the 
Second Additional- Sessions Judge of 
Lucknow at Unao. The accused, Daya 
Shankar, was a naib nazir officiating at the 
Safipur Tahsilin the Unao District. He was 
charged under s. 409, Indian Penal Code, 
with having committed in his capacity of 


naib nazir criminal breach of trust in respect ` 


of asum of Rs. 50-4-0 between the 16th April 
and 15th June 1925. 

The facts proved against the accused and 
either admitted or not denied by him ara 
as follows :—On ihe 16th April, while act- 
ing as naib nazir, he received by money 
order a sum of Rs. 50-4-0 in connection with 
a certain revenue case. On receipt of the 
money he was bound to enter it under its 
proper date, and under its proper serial 
number of receipts in register No. 4, ‘“ Ac- 
count of miscellaneous receipts and pay- 
ments.” For the headings of this register 
see page 9 ofthe printed book. He did not 
so enter it until long afterwards (the pre- 
cise date will remain unproved). He also 
did not, in his register No. 7, “ Daily 
abstract of nazir’s account,” include this 
money in the total balance of money in his 
hands af the end ofthe-day. One column 
of this register No. 7 shows the balance 
that ought to bein his hands according to 
the several registers. In theremark column 
is entered the actual amount of cash and 
value of postage stamps in the nazir's pos- 
session. Thiscolumn showed a,total on the 


evening of the 16th April 1925 of Rs,183-13-9 
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in cash as-actually in the nazir’s hands. 
It is admitted by the accused that it should 
have been Rs. 50-4-0 more than this sum. The 
entry has been marked, by this Court, as 
Ex. P, and, though overlooked by the 
lower Courts, it is perhaps the most im- 
portant Exhibit in this case. The sum of 
Rs, 50-4-0 thus received was paid out on the 


7th May 1925 by the accused, and this dis- | 


bursement was duly -entered in the said 
register under date 7th May, and under 
serial No. 38 of payments. The entry is 
Ex, Fonthe record, Jn this Ex. F, the 
accused entered the disbursement as cor- 
responding with receipt Item No. 26, dated 
16th April 1925, the date he could get 
from the record of the revenue case in 
connection with which the money had been 
received and was disbursed. _ The serial No. 
26 he could only obtain if he had already 
made an entry ofthe receipt of this money. 
He himself has not stated when he made 
the entry of the receipt which he ought to 
have made of course when the money was 
received. Against every entry, however, of 


k receipt there are some columns in the middle 


of the page of the register No, 4 separating 
the items received from items paid out and 
in these columns are entered in the same 
lines as the receipt, the serial number of 
any payment out and the amount. Under 
the date of the 18th March, we find in these 
middle columns reference tothe amount of 
Rs, 50-4-0 and to theserial number of the 
payment, Nd. 58, t. e, Ex. F. The accused 
states that he made this entry when some 
time in June he got notice that he was tobe 
transferred. This entry is. x. E. In a 
line with this Ex. E, there is under the same 
date of the l8th March 1925 a receipt serial 
No. 26 and the amount of Rs. 50-4 is entered 
against this number. 
cused is speaking the truth as to the time 
of entering the mid-column entry, Ex. E, 
we may presume that he made the entry of. 
the payment No. 26, which is ma:ked Ex, 
D, on the same date, It comes to this then, 
that’ although the accused received the 
money on the 16th April, and paid out an 
équivalent sum on the 7th May, he did not 
enter the receipt of tHe money unéil some 
time in June when he had notice of transfer. 
But two daysalter paying out this money, 
namely, on the $th May 1925, the accused has 
made a payment under serial No. 29 of 
payments, of Re. 50. This is Ex. H. It 
will be seer that in this Ex. H the serial 


[f, therefore, the ac-. 
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ink, but a tail has been faintly added to the 
“2” so as to make it “3”, Thus at the first 
sightit would read as:20, but would read 
30, if the tail in red ink were drawn atten- 
tion to. This disbursement was shown to be 
a disbursement of a portion of a receipt 
No. 300f Rs. 95 received on the previous 
date, namely 8th May, and in the mid- 
column against this receipt is an entry 
that Rs. 50 of the Rs. 95 were paid out 
under serial No. 38 of payments. These 
estries as to the receipt and payment out: 
are Ex. G. This disbursement No. 39 has, 
however, also been entéred in the register 
against areceipt No. 20 of the 12th Febru- 
ary 1925 of Rs, 87-1-0. Reference is madé 
to payment No. 39in the mid-column as 
against this receipt but the sum entered is 
Rs. 50-4-0 and not Rs. 50. This receipt and 
payment reference is marked Ex. M. It. 
would, therefore, prima facie appéar that 
about the 9th May the accused diminished 
the balance appearing as due to Govern- 
ment according to his registers by a wrong ' 
entry that a sum of Rs, 50-4 0 had been paid 
out ofa receipt of Rs, 87-1-0, whereas he 
had already entered the payment out as 
against another receipt number, namely, 
No. 26 for Rs. 95. Ofcourse this last entry 
would obviously invite criticism when 
reference was made to theserial number of 
payment, No. 39, because that serial num- 
ber showed payment of Rs. 50, whereas 
this mid-column reference to payment show- 
ed Rs. 50-4-0, and, if we believe the evi- 
dence, it was this discrepancy which first led 
to suspicion being entertained against the 
accused. We now come to the date when 
Kali Charan, the successor of the accused, 
arrived to take over charge, namely, the 15th | 
of June. On that date the accused handed | 
over to Kali Charan a balance of Rs. 335-9-9 
in cash, which he admits was Rs. 50-4-0 
short of what was due according to the re- 
gisters, if they had been kept properly, but 
he did not hand over the registers. On the 
7th July 1925, the accused paid to the 
Treasury the deficiency. Where I use the 
words “ ifthey had been kept properly” I. 
mean this. The receipt No. 26 under date 
18th March 1925 of Rs. 60-40 was never 
shown in the totaYof the balance due èn 
that date or anywhere else in the registers, 
and the accused admits that this was a 
mistake. Now on the 7th of July the accus- 
ed deposited Rs. 50 in the Treasury, and 
This he did 
to make wp the deficiency, The Tahsildar 


(94.1. O. 1926] 


has stated that he did this under an order 
ofthe Collector, but the accused states that 
he did it of his own accord. The Tahsildar 
did not produce the writing or the order of 
the Collector, and so the lower Appellate 
Court has disbelieved him, though we see 
no reason to do so. 

Such were the facts proved against the 
accused. The defence of the accused was 
briefly this. He wastoo busy to keep his 
accounts properly, and up to date. On the 
evening of the 16th April, the date’ of: the 
receipt of this item of Rs. 50-4-0, he entered 
in registar No. 7 as the money that he had 
in cash, not the actual sum which he had in 
cash, but the sum which the registers 
showed (incorrectly as he admits) should. 
have been the amount that he should have 
had. As. to the entry of the receipt of 
Rs. 50-4-0, under the wrong date of the 18th. 
March, instead of the right date of 16th 
April, he explains that itwasa mere mis- 
take, there being no other receipt between 
` the 18th of March andthe 17th April. As 

to his failure to’ total this receipt, he infer- 
entially ascribes it to the fact that he made 
. the entry of the receipt long after the money 
was actually received. He does not explain 
at all-how he came to refer the payment out 
of the Rs. 50 under the 9th May to two re- 
ceipts, namely, one of Rs. 95 received on 
the 8th May and another of Rs. 87-1-0 re- 
ceived on the 12th February. As to his 
failure tohand over this sum when he paid 
up the balance according to his registers to 
Kali Charan, he states that he withheld it 
because he only thought it his duty to hand 
over the sum dueto Government according 
to the registers. His story is that he took 
this money and put it in the mal godown 
where miscellaneous property is kept, intend- 
ing to go through the registers, and see 
what sum was due to Government in excess 
of that handed over. hi 
The Assistant* Magistrate who tried the 
case found the accused guilty of having 
withheld the payment of this Rs. 50:4-0 over 
to his suecessor on the 15th of June He 
held that the accused could not be deemed 
guilty of misappro;-riating the sum on the 
day that he received it, thatis on the ltth 
April, inasmuch as he paid over an equival- 
ent sum on the 7th May 1929 to the person 
entitled toit. ‘ Hence it cannot be said 
that the accused misappropriated this par- 
ticular item.” The Second Additional Ses- 
sions Judge on appeal concurred in this 
last view. He, howeyer, acquitted the ac- 
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cused on the ground that the determining. 
factor in the case was, whether or not the 
accused was short of the amount on the day 
when he made over charge to Kali Charan,’ 
and that, so far as the evidence went thé 
accused may have paid over the deficiency 
into the Treasury before he received, if he 
did receive, an orderto do so from the 
Deputy Commissioner. The Sessions Judge, 


` therefore, considered thé accused might be 


speaking the truth when ho stated that he 
kept this amount in cash ready to pay over 
if it should be found due. As to the: 


. manipulation of the registers, whereby the 


balance due to Government was réduced on. 
paper by Rs. 50 4-0, he-held that this only 
showed at the worst a preparation to defraud 
Government, and that there was no evidence 
to show that he actuallydid defraud Govern- 
ment. He accepted the statement of the ac- 


‘cused to explain why the receipt was enter-. 


ed under the date 18th March 1925 instead 
of under its proper date of 16th April, be- 
cause he said that, although the date was 
wrong, the place in the register was correct 
“there being no transaction between the 
18th of March and the 17th of April.” 

We consider that both the Courts were 
wrong in holding that the subsequent dis- 
bursement of Rs, 50-4-0, on the 7th May, as 
a disbursement ofa similar sum received 
on the 16th April, is any answer to a charge 
of embezzlement of the Rs. 50-4-0 as soon as 


it was received on the 16th April. The 


money must have been somewhere, and the 
fact that the accused did not include it in 
his cash balance entered in the remark 
column of register No. 7 on the day that 
it was received, is very strong prima facie ' 
evidence of its having been misappropriatetl 
on that date. We cannot accept the state- 
ment of the accused that his entry in the 
remark column was only meant to represent 
the cash due to Government according to 
the registers. It was clearly a representa- 
tion of the actual cash in hand ascertained 
by actual accounting. The Sessions Judge 
is quite wrong in accepting the explanation 
of the accused as to the entry of the receipt 
of `ihe money under, date 18th March. He 
says*‘ As a matter of fact there is no entry 
for any date between the 18th March and 
the 17th April either of income or of re-pay- 
ment.” Ftis correct that there is no entry 
between these dates of income, but there 
are two entries of re-payment. These entries ` 
made it impossible for the entry of the receipt 
of Rs, 50-4-0 under the 18th March to have 
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been a mistake, We think that the prosecu- 
tion werecorrect in suggesting that it was 
made on this date because there was room 
here, The Sessions Judge is again wrong 
in Suggesting that-the prdsecution “ had to 
shift the ground from this item entered as 
No. 36 of the 18th March of Rs 50-4-0 to 
two other entries in the register No. 4”. 
This was not what the prosecution did. The 
prosecution always maintained that this 
Rs. 50-4-0 was misappropriated, but they 
cited the manipulation whereby the balance 
shown as due to Government was reduced 
‘in the registers by the exact amount of 
Rs. 50 4-0, as proof that this sum had been 
embezzled on the day that it was paid in. 
We accordingly are of the opinion that the 
proof was adequate to convict the accused of 
the embezzlement ofthe fifty rupees four 
annas on the 16th April. 

Even if this were not the case, according 
to the evidence it must be held that the ac-- 
cused embezzled this sumon the 15th June 

. when he ought to have banded over to his 
successor the money;in his hands due to 
Government. He cannot have really believ- 
ed that, if he had money due to Govern- 
ment in his hands in excess of what the re- 
gisters showed to be due, he was entitled to 
retain it pending scrutiny of the accounts. 
He has nowhere suggested that he kept his 
private money in the cash box in his office. 
He must, therefore, have known that all 
the money in that box was the property of 
Government, By removing the balance, if, 
there was any balance, which we do not 
believe, he would have been guilty of mis- 
appropriation. Itmakesno difference that 
he removed it to a godown belonging to 

‘Government. He failed to deal with this 

excess as he was bound toaccording to his 
trust. It is to be noticed that there is a 

‘gule of Government, para, 1429 of Volume II, 
Manual of the Revenue Department, that 
required the accused every night to deposit 
in the Treasury any sum in excess of the 
hundred rupees for which he had given 
security. We are not concerned with judg- 
ing the accused on the score of his failure to 
do this, but what is clear isthis. This rule 
must have been known.to the accused, and 
must have clearly indicated to him that it 
was, a fortiori, necessary to lodge in the 
Treasury any Government money in excess 
of that shown dueto Governmeht by the 
registers which he might have in his hands. 
He himselfadmits that he kept the accounts 
yery remisslý, When he found that he 
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“had excess sum, he was bound, therefore» 


to suspect that the registers were wrong 
but it passes our imagination how he could 
think that he was entitled to retain the 
money for one moment. 

The eaccused produced the evidence of 
two chaprasis toshow respectively that when 
he handed over to his successor on the J5th 
June the sum of Rs. 335 9-9 in cash, he also 
removed from the box another Rs. 200 and 
that this sum was removed again from the 
malkhana and taken to the Treasury. The 
evideneé of these chaprasis is open to doubt 
as they were not likely to have seen this, 
and moreover in his statement under exa- 
mination the accused never specified this 
amount as being Rs. 200. It may be re- 
marked, however, that the Trial Court should 
have enquired of the accused what the excess 
amount in hisoffice cash box was, and should 
also have asked the witness Kali Charan 
what was the other money besides the 
Rs 50-4-0 which was handed over by the ac- 
cused to him as “deficiency” on the 7th 
July, If these questions had been asked 
the defence of the accused would have been 
rendered more definite. At the same time 
we hold thatthe accused has entirely failed 
to explain his failure to credit Government 
with this sum either on the date of its 
receipt or when he gave over his balance. 
It is possible that the accused borrowed 
this money on the 16th April intending to 
re-placeit, but that he was not in a position 
to do so until after the 15th June, with the 
consequence that the embezzlement was dis- 
covered. It does not appear that he embez- 
zled any other amount. 

For the above reasons, we allow this 
appeal and restore the judgment of the first 
Court. We find the accused guilty of an 
offence under s. 409, Indian Penal Code, and - 
sentence him to six months’ rigorous im- 
prisonment. The accused will .surrender 
himself to the District Magistrate, Unao, for 
serving this sentence. i 


R. L ` Appeal allowed. 
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PATNA HIGH COU RT. 
Szcoxp Civiu APPEAL No. 84 oF 1923. 
November 4, 1925. . 
Present: —Justice Sir Jwala Prasad, KT., 
and Justice Sir John Bucknill, Kr. 
SADHU SARAN PANDEY— APPELLANT 
VETSUS 
NAND KUMAR SINGH AND OTHERS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, r. 4 
—Oniy one legal representative brought on record 
—Abatement—Knowledge of death—Diìiligence re- 
quired. 

Even if one of the legal representatives of a deceased 
party is brought on the record in time there is no 
abatement of the suit or appéaias the case may be. 
ip. 209, col. 1.) ; ` 
: Lilo Sonar v. Jhagru Sahu, 85 Ind. Oas. 25; 6 P. Li 
T. 313; 3 Pat. 853; A. I. R. 1925 Pat. 123; 3 Pat. L. R. 
97, followed. 

No doubt an appellant is required to be diligent in 
prosecuting his appeal, but after he gets the notice 
served on the respondent he is not required to watch 
the movements of tho respondent and as to whether 
he is dead or alive. The law, therefore, is that he 
must make the application for substitution within 90 
days of his knowledge of the death. [p. 209, col. 2.] 


Application for setting aside the abate- 
ment in the above appeal. 

Messrs. A. K. koy and 
Upadhya, for the Appellant. 

Mr. Sambhu Saran, for the Respondents. 


JUDGMENT.—This is an application 
to set aside abatement and substitution of 
the persons named in the petition as heirs 
of the deceased respondent. Notices of the 
appeal were served upon respondents 
Nand Kumar Singh, Ramsingar Singh and 
Mathura Prasad Singh. Thereafter Nand 
Kumar Singh died, in whose place the 
appellant substituted the name of his 
widow Musammat Ramkali Koer. At a 
subsequent stage it turned out that Nand 
Kumar had another widow named Sheo- 
ratan Koer and that Mathura Prasad Singh 
was also dead leaving his widow Sri Krish- 
na Koer. The appellant, therefore, ap-* 
plied for setting aside the abatement and 
for substitution of the co-widow Sheoratan 
Koer as an heir of Nand Kumar Singh in 
_ addition to the first widow already brought 

onthe record. They also applied for sub- 
stituting Sri Kishna Koer in place of 
Mathura Prasad Singh 

As far as Nand Kumar Singh is con- 
cerned there is no difficulty, for Ramkali. 
one of his widows, was brought on the 
record within time and the appeal did not, 
therefore, abate so far as he was concerned. 
In accordance with the authority of this 


14 


Ambicapada 


SADHU SARAN PANDEY 8. NAND KUMAR SİNGH. 


209 


Court in the case of Lilo Sonar v. Jhagru ` 


Sahu (1) and in consonance with r. 4 of 


O. XXL, the appeal against Nand Kumar 


Singh could not abate, as one of his heirs 
was already on the récord. The bringing 
in of Sheoratan Koer on the record is only 
for the purpose of thefinal disposal of the 
appeal. 

As regards Mathura Prasad Singh the 
contention has been that the application 
fcr substitution of his widow in his place 
was not made in time, nor was the appli- 
cation for setting aside abatement, There 
has been, no doubt, a greatdelay in mak- 
ing the application in this behalf ; but the 
circumstances of the case show that the 
appellant came to know of the death as 
alleged by them at atime which is well 
within the time they are entitled to make 
an application for setting aside the abate- 
ment. The notice upon Mathura Prasad 
was duly served and the appeal has far 
advanced. No doubt the appellant is re- 
quired to be diligent in prosecuting his 
appeal; but after he gets the notice served 
upon the respondent he is not required to 
watch. the movements of the respondent 
and as to whether he is dead or alive. The 
law, therefore, is that he must make an 
application within ninety- days of his know- 
ledge of the death; but it has to be seen 
whether the date of knowledge has been 
falsely alleged, There ‘is no reason why 
the appellant who has been prosecuting 
this appeal so diligently would allow the 
appeal to abate if he had known of the death 
of Mathura Prasad Singh earlier than what 
is stated in his application. Mr. Sambhu 
Saran says that the appellant must have 
known of the death of Mathura Prasad at 
least on the 20th of September 1924 when 
notice of arent suit brought by the widow 
of Mathura Prasad against one of the ap- 
pellants was served upon him. In support 
of this contcntion he has filed a certified 
copy of a rotice of the aforesaid suit. The 
service return shows that the appellant 
refused to give the receipt. This in itself 
does notshow that the summons or notice 
was actually served upon the appellant. 
Moreover, the noticg,joone of the appel- 
lants is not-notice to all, and there is 
nothing to indicate that the appellant ap- 
prised-the death of Mathura Prasad to the 
rest of the- appellants. Each one of the 
appellants is entitled to prosecute the ap- 


(1) 85 Ind. Cas, 25; 6 P. L. T. 313; 3 Pat, 853; A, I, 
R. 1925 Pat, 123;.3 Pat. Lu R 97, 5 : 
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peal and to apply for setting aside abate- 
ment and for substitution. Therefore the 
certified copy of the notice filed by Mr. 
Sambhu Saran is not conclusive upon the 
*point, .. 

~ In the circumstances of the case I would 

. Bet aside the abatement and allow sub- 
stitution as prayed for. The name of Sri 
Krishna Koer be substituted in the place 
of Mathura Prasad Singh, deceased. The 
name of Sheoratan Koer, co-widow of Ram- 
kali Koer, be included as a respondent and 
alegal representative in place of Nand 
Kumar Singh, 


R. L, Abatement set aside. 
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that bond Janki had agreed to supply 99- 
maunds of grain By certain instalments and 
hypothecated certain property as security - 
for the fulfilment of that engagement. The 
allegation of the plaintiffs was that Janki 
haddailed to pay certain instalments, that 
a suit was filed by Har Saliai for the re- 
covery of the instalments for 1960 to 1963 
Sambat and a decree .obtained, therefor, to 
be enforced by the sale of the mortgaged 
property and that in the course of the exe- 
cution of that decree a compromise was 
arrived at on the 24th of August 1912 be-- 
tween Janki and his son Ram Ratan on 
the one side and the present plaintiffs who 


- were the legal representatives of Har Sahai 


Pema mranamrana 


ALLAHABAD HIGH COURT. 
SEconp Civin APPEAL No. 1482 or 1923. 
February 23; 1926, 

Present:—Mr. Justice Dalal, ` 
SITAL PRASAD SINGH AND OTHERS— 
PLAINTIFES—APPELLANTS 
VETSUS 
JANKI AND ANOTHER—DEFENDANT3— 

i RESPONDENTS. 

Registration Act (XVI of 1908), 6. 17?—Compromise 
petition presented to Hxecuting Court—Compromise 
dealing with matters outside decree—Registration— 
Claim under compromise, how to be enforced. 

A compromise petition presented to the Executing 
Court dealing with matters under the decree as well 
as extraneous to the decree does not require compul- 
sory registration even so far as it relates to the later. 

Thazhathitathil Poovvanayt Ayissa v. Puthan 
Purayil Kundron Chokru, 58 Ind. Cas. 554; 43 M. 688; 
(1920) M. W. N. 431; 12 L. W. 35; 39 M. L.J. 77; 28 
M. L. T. 90, Raghubans Mani Singh v. Mahabir Singh, 
28 A. 78; A, W. N. (1905) 195; 2 A. L. J. 564, Hemanta 
Kumari Debi v. Midnapore Zemindari Company, 53 
Ind. Cas, 534; 46 L A. 240; 37 M. L. J. 525; 17 A. L.J. 
1117; 24 O. W. N. 177; (1920): M. W. N. 66; 27M. L 
T. 42; 11 L. W. 301; 47 O. 485; 22 Bom, L,R. 488 
(P. O.), referred to. 

Where a compromise presented to a Court deals 
with a liability'under a decree as well asa liability 
independent of it, the former can be enforced by a 
proceeding in execution and the latter by means of a 
separate sult. : 

Second appeal from a decree of the Sub- 
ordinate Judge, Allahabad, dated the 6th 
of August 19z3. 


FACTS appeax.from the following 
judgmént ofPandit Kanhaiya Lal,*J. dated 
22nd May 1923: i 

“The plaintiffs sued for the recovery 
of money due on an unregistered mort- 
gage-boud executed by Janki in iavour 

-of Har Sahai the aucestcr oi the plamutis 
on the 4th'of January 1901. By virtue of 


on the other, whereby the former agreed 
to pay Rs. 141 in satisfaction of the decree 
by certain instalments and 48 maunds of 
grain in satisfaction of the remaining in- 
stalments, not covered by that decree by. 
certain instalments payable half yearly 
during a period of eight years. 

The plaintifis seek in the present suit to 
enforce the latter portion of the con:pro- 
mise. The Court of first instance decreed ` 
the claim in part. The lower Appellate 
Court dismissed it on the ground that the 
original mortgage merged in the compro- 
mice and that the compromise could not be 
enforced by a suit. 

A perusal of the compromise, however, 
shows that by virtue of the compromise 
ihe quantity of grain payable was merely 
adjusted and the mannerin which it was 
to be paid was settled but no other altera- 
tion was made in the terms of the original 
bond. In fact the mortgage of the pro- 
perty made by the original bond was main- 
tained. In other words the compromise 
merely operated as an adjustment of the 
account of the instalments, not covered by 
the previous suit and as such it had merely 
the eflect of determining the extent of the 
liability of the defendants without disturb- 
ing the terms of the “original mortgage 
except in so far as it provided for the pay- 
ment of the amount of that liability in a 
particular manner. The'compromise dealt 
with the liability of the defendants under 
the decree and also with their liability in- 
dependently of the decree. So far as the’. 
former was concerned the plaintiffs could 
only enforce it by a proceeding in execu- 
ticu. So far as the latter was concerned 
the matter covered by the compromise was 
entirely extraneous to the decree and could 
be eniorced by a separate suit. The entire 
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bond, so far as it was outside the scope of 
the previous suit, was merged either in 
the decree or the compromise and the 
plaintiffs are entitled to enforce it subject 
to such objections as may be otherwise en- 
tertainable or may be deserving of corsi- 
deration. The appeal is, therefore, allowed 
and the case remanded to the lower Appel- 
late Court with 4 direction to re-instate it to 
its original number and dispose of it after 
determining the other points involved 
therein in the manner provided by the law. 
The costs here and hitherto will abide the 
result.” 
Mr. Haribans Sahai, for the Appellants. 
Messrs. Shiva Prasad Sinha and Beni 
Bhadur, for the Respondents. 
JUDGMENT.—The facts of the case 
_ are given in the judgment of my learned 
brother Pandit Kanhaiya Lal delivered on 
22nd May 1923. Under that order the ap- 
peal was remanded to the lower Appellate 
Court under O. XLI, r. 23 with a direction 
to re-hear it. The learned Judge held that 
the compromise of 24th August 1912 could 
be enforced by the plaintiff so far asit was 
extraneous to the decree for sale, No. 114 of 
1907. The learned Judge thus upheld the 
finding of the Munsif and set aside the 
finding of the lower Appellate Court. On 
remand another flaw was discovered by the 
lower Appellate Court in the claim of the 
plaintiff. It held that the swlahnama not 
being registered did not create a charge 
on property of the value of over Rs. 100. 
This finding of the lower Appellate Court 
- also is incorrect. This point has been dis- 
cussed in a Full Bench ruling of the Madras 
High Court reported as Thazhathitathil 
Poovvanayi Ayissa v. Puthan Purayil Kund- 
ron Chokru (1). There also after a decree a 
petition was presented under O. XXI, r. 2, 
to the Court whose duty'it was to execute 
the decree certifying as required by the 
_tule that the decree had been adjusted and 
praying that the petftion setting out the 
terms that the decree had been adjusted 
should be recorded. In the Madras case 
the order passed was “recorded.” In the 
present case also a similar phrase was 
used. : 
“Hasb sulahnama 
gaim ho” (In accordance with the compro- 
mise the claim of the decree-holder be re- 
corded.) In the Madras case also the com- 
promise went beyond the decree and the 


(1) 58 Ind. Cas. 554; 43 M. 688; (1920) M. W. N. 431; 
32L. W. 33; 39 M, L. J, 77; 23 M. L, T. 90, 
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decree-holder brought a suit for the recovery 
ofthe claim which was in excess of the ` 


decree. The Full Bench held that such a 
compromise was exempted from registra- 
tion under the provisions of s. 17 of the 


Registration Act which laid down that any ` 


decree or order of Court need not be 
registered. Long prior to the Madras rul- 
ing of 1920 a Bench of this Court had held 
in 1905 that such acompromise, even though 
it was in excess of the decree, did not re- 
quire registration [Raghubans Mani Singh 
v. Mahabir Singh (2).] In that case the 
compromise was made in a suit and went 
beyond the relief covered by the suit and 
related to land which was not covered by 
that suit, 
out that the decision ofthe Privy Council in 
Hemanta Kumari Debi v. Midnapore Zemin- 
dary Company (3) had settled the differences 
of opinion which had been referred to in 
the order of reference. 

This appeal succeeds. I refuse to send it 
back to the lower Appellate Court. The 


litigation has been going on for years and’ 


almost continuously since 1907. The plaint 
in the suit to which this appeal refers was 
filed as far back as 3rd January 1921. 16 
would be an abuse of the process of 
law not toput a stop finally to the litigation. 
Ihave read the grounds of appeal to the 
lower Appellate Court so. far as they are 
not covered by the judgment of my learned 
brother. There is no force in them. The 
learned Munsif has given very satisfactory 
reasons for his finding that the bond sued 
upon had been fully paid off. I have also 
read the objections by way of appeal and 
hold that there is no substance in them. 

In the result I set aside the decree of the 
lower Appellate Court, restore the decree of 
the Munsif dated the 28th April 1921 and 
direct that the parties shall bear their own 
intervening costs. 

R. L. Decree set aside, 

(2) 28 A. 78: A. W. N. (1905) 195; 2 A. L. J. 564. 

(3) 53 Ind. Cas. 534; 46 I. A. 240: 37 M, L. J. 525; 17 
A.L J. 1117; 24 0. W. N. 177; (1920) M. W. N. 68: 27 
M. L. T. 42; 11 L. W. 301; 47 O, 485; 22 Bom. L. R 
488 P.C) 
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LAHORE HIGH COURT. 
MiscELLANzEOUS First Civiu Appgat No, 1576 

oF 1925, ‘ 
January 19, 1926. 
Present:—Mr. Justice Martineau. 
Musammat HUSSAIN BIBI—Jvpement- 
DeEsTorR—APPELLANT 


Versus 
NUR HUSSAIN SHAH AND OTBERS— 


DECRER-HOLDERS— RESPONDENTS. 

Muhammadan Law—Waki—Wakf institution and 
property —Removal from ofice — Effect — Decree — 
Execution, relief in. 

A wakf institution is something distinct from the 
wakf property attached to the institution. Therefore, 
the mere removal of a gaddi nashin from the office does 
not imply his physical dispossession from the property 
of the institution. 

Bawa Mangal Das v. Mahant Narayan Das, 58 P. R. 
1895 and Tilok Chand v. Ram Chand, 37 Ind. Cas. 105; 
95 P. R. 1916, followed. 

An Executing Court cannot 


A x grant a relief which 
is not given by the decree itself. ; 


Miscellaneous first appeal from an order 
of the District Judge, Lahore, dated the Ist 
May 1925. 

Mr. Aziz Ahmad, for the Appellant. 

Bakhshi Tek Chand, Mr. N. C. Mehra and 
Lala Mehar Chand Mahajan, for the Re- 
spondents. A 

JUDGMENT.—The respondents ob- 
tained a decree for the removal of the ap- 
pellant from the wakf institution of takya 
Rasul Shahian, and for a declaration that 
the various gaddi nashins of the Rasul 
Shahi sect and Rasul Shahi Fakirs were 
entitled with the approval of the head 
gaddi nashin at Alwar, to appoint a new 
gaddi nashin instead of the appellant. In 
the execution of the decree, the learned 
Disirict Judge has ordered the removal of 
the appeliant from the wakf property at- 
tached to the takya, and the question in 
appeal is whether he was competent to pass 
such an order. . 

Mr, Tek Chand for the respondents hag 
referred to a passage of the learned District 
Judge’s order of the lst May last in which 
it is stated that Counsel for the judgment- 
debtor said he had no objection to an 
order being passed for his client's removal 
from the wakf property attached to the 
takya, but objectedeonly to an order that 
the decree-holders should be put in posses- 
sion. With regard to this Mr. Aziz Ahmad 
for the appellant urges that the learned 
Judge was coniusing the institution with 
the property attached to it, and that Coun- 
sel who appeared beiore him on behalf of 
the judgment-debtor meant only that there 
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was no ebjection to the latter's removal 
from the institution. Possibly this is the 
case, ‘as I notice that the learned Judge at 
the beginning ofthe order in question” 
wrongly described the suit in which the 
decree had been passed as one for the de- 
fendant’s removal from the wakf property: 
At any rate whatever her Counsel may 
have stated, the Court was not competent 
to order her removal from the property un- 
less the decree justified it. 

Now the decree ordered the appellant's 
removal only from the wakf institution, 
which is something distinct from the wakf 
property attached to the institution. It is 
argued for the respondents that the re- 
moval from her office as trustee or from 
the institution involves her removal from 
the wakf property which she held by 
virtue of being the trustee. It was, how- 
ever, held in Bawa Mangal Das v. Mahant 
Narayan Das (1) which was followed in 
Tilok Chand v. Ram Chand (2) that the 
prayer for the removal of a Mahant from 
his office did not imply his physical dis- 
possession from the property of the institu- 
tion, and in any case the respondents 
cannot be given by the Executing Court 
a relief which is not given by the decree 
itself. 

I hold, therefore, that the lower Court 
was not competent to order the appellant's 
removal from the wakf property attached to 
takya, and I accept the appeal and set 
aside the order, The respondents will pay 
the appellant's costs in this Court. 

R. L. Appeal accepted. 


(1) 56 P, R. 1895. 
(2) 37 Ind. Cas. 105; 95 P. R, 1916. 


CALCUTTA HIGH COURT. 
ORIGINAL Cryin Suir No. 1926 or 1921. 
August 5, 1925. 

Present:—Mr. Justice Page. 
NAGENDRA NATH PALIT—PLAINTIFE 
versus 
ROBINDRA NARAIN DEB— DEFENDANT. 
Hindu Law—Shebaitship, alienation of—Distinc- 
tion between spiritual obligations and temporalities— 
Doctrine of benefit or necessity. i 
The office of a shebait, i. e. the spiritual rights and 
duties the fulfilment of which is the primary func- 
tion of a shebait, is not alienable. The doctrine of 
benefit or necessity is confined in its application to 
ic ee of the temporalities of the idol. [p. 224, 

COL 4. ` 


N 
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on 


There is a distinction between the shebait's-obliga- JUDGMENT.—This case raises an 


tion to perform the spiritual obligations of.his ofice ; 
and his obligation to manage the temporalities of the issue of deep 
idol. A shebaitship is primarily and mainly a sacred 


and general interest to the 


Hindu community, viz., whether a shebavt is 


office and it does not follow that because in certain entitled to transfer the rights and duties 


circumstances a shebatt may be entitled to alienate which appertain to his office. 


the temporalities. of the deity, in similar or certain -On the 19th 


April “1867 Raja Sir Radha 


circumstances he is entitled to transfer the spiritual ; : 
| P Kanto Deb died. He was an erudite San- 


duties and privileges which appertain to the Office. a 
[p. 218, col. 2.1 ; skrit scholar, 


and a personage of culture 


Messrs. N. N, Sircar, B. K. Ghose and B. and distinction. He left surviving him three 


C. Kar, for the Plaintiff. - 


. Messrs, H. D. Bose and A. K. Deb, for the tbe following i 
Defendant. E 


sons and numerous.other relations of whom 


sa pedigree;— 


RAJA RADHA KANTO DEB BAHADUR, K.CSI, 

















(dead) 
(Kumar) Mahendra Raja Baie Narayan (Kumar) (Kumar) Debendra Narayan; 
Narayan x rio Gaman, (left one son and four daughters) (dead.) (dead) . 
ead. 
| - 
f icant reer À Brojendra Narayan, Surendra Narayan, 
S. M: Brajo Coomary, 8. M. Kamal Coomary, - (dead) 4 (dead) ` 
(dead) “ (dead) ; me 
NG | | ; : 
: Monindra Jatindra Narayan, 
Narendra Nagendra Nripendra Narayan. (dead) KS. N. , 


N. Mitter. N. Mitter. N, Mitter. 








<. Padmabati, (alive.) 


( PRESA Nn 
Khetter Pal Bhujanga Radha Ballav Radha Kisto | Sachindra AH Dwijendra 








Bose. B. Bose, Bose. Bose, Narayan. Narayan, Narayan. 
(dead) (defendant) 
Minor son Minor gon 
(alive.) (alive.) 
í. | | | Jo 
.. : . Ganendra Bhupendra Shib Kalj Guru 


Narayan. Narayan. Prosad. Prosad. Prosad, 








JK - : } 
Kumar Girindra 8. M. Gourabini, S. M. Kristo S. M. Usha, S. M. Mokhade, (dead) 
Narayan (original (dead.) Tarangini (dead.) (leftasonand ' 
plaintiff, dead x M. : , i : | daughter) 
8. M. Nagendra Bala) . Atul Krishna Ghose. 
-~ (dead) 


| 
ae ant daughter) 
. M. Hemanto Kumari, 
(dead.) 





( | | 
Amulya P. Debendra P. Atulya P. Son (name 
Ghose. e Ghose. Ghose. unknown.) 





Bireswar Mitra. 


{~ 
Purna Oh. Mitter, 
substituted plaintif as 
“executor and trustee under Will 
of Kumar Girindra Narayan, (dead.) 


j Ni } 





S.M. saitialin, 
(dead.) 


f 
“ S. M. Sukhada. 





S. M. Probhetat xM. 
to Nagendra Nath Palit, 
(substituted plaintiff the sole 
|surviving executor and trustee 
under Willhoft Kumar Girindra 
Narayan Deb. 


Arun Ghadda Bose 
l (dead) 
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On the 3rd August 1863 the Raja made 
his last Will which has been admitted to 
Probate, although the terms thereof have 
formed the subject of much litigation. ` 
Under this Will a large estate passed to 
the executors and trustees subject to cet- 
tain trusts, but for the purpose of my 
judgment in this suit, I need refer only to 
those set out in the 12th, 15th, 16th clauses 
of the Will. Under the 12th clause it is 
provided:— `. 
. The executors and trustees shall pay to 
-.my sons or their heirs and representatives 

such sumsfor the sheba or service of my 
family idols and the usual pujas that 
are celebrated in my house and the periodi- 
cal sradhas of my ancestors, of my late 
wife and of myself when dead as to the 
executors and trustees may seem fit and 
proper, but the executor, and trustees are 
not to- be personally responsible for the 
proper performance of this trust, which is 
to devolve and be a burden and duty upon 
the recipient and recipients of the said 


sums. 

Under the 15th clause provision was made 
forthe mode in which the family dwelling- ` 
houses, including a certain garden-house 
at Sukchar, should be used. Under the 
16th clause it is provided that— 

the clothes, ornaments, jewels and other 
articles for the use of the family idol, daily 
or on festive occasions and relating to the 
pujas and ceremonies are to remain in the 
common custody of my sons and heirs, pro- 
vided nevertheless that the articles above 
mentioned shall not be appropriated to any 
private use of my sons or their heirs. 

By a decree of the High Court (Peacock, 
©. J., and Macpherson, J.), dated 20th Sep- 
tember 1869, it was declared that the be- 
quests contained in the 12th and 16th 
clauses were valid, and as regards the 15th 
clause it was declared that in so far as the 
terms thereof related to the dedication of, 
property to the family idol, Gobinjee, the 
same were valid, but in so far as the said 
clause related to the use of the family 
dwelling-houses and ‘garden, the directions 
of the testator must be limited to the mem- 
bers of the family who were living at the 
time of his death. -By a decree of the High 
Court (Macpherson, J,), dated 6th October 
1871, it was inter alia ordered that the 
worship of the idols was to be performed 
by the three branches of the family in 
palas of one year in succession and that 
the “ garden with battakkhana at Sukchar. 
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be enjoyed by the person or persons en” 
titled to perform the deb sheba while per~ 
forming the same during his or her turn 
of worskip.” Since that date further litiga- 
tion in connection with the terms of the 
Will has taken place, but it is unnecessary 
I think, that I should refer to these later 
proceedings except to mention that by a 
decree of the High Court (Sale, J.), dated 
7th September 1899, the garden and house 
at Sukchar were included in the trusts 
under the Will of 8rd August 1863, provid- 
ed that the same should be used in the 
manner prescribed under the decree of the 
6th Octéber 1871. 

On the 13th September 1918 Girindra 
Narayan, the only son and heir of Raja 
Rajendra Deb, being entitled to a pala - 
ofthe worship of the deities, referred to in 
the Will, executed in favour of the defend-. 
ant an indenture. of arpannama in the 
following form:— ~~ : 

This indenture of arpannama_ patra 
made this thirteenth day of September in 
the Christian Year one thousand nine 
hundred and eighteen, between Kumar 
Girindra Narain Deb, son of the late Raja 
Rajendra Narain Deb Bahadur of the Sova- 
bazar Rajbati in Raja Nabo Kissen Street 
in the town of Calcutta hereinafter called 
the grantor of the one part and Robindra 
Narain Deb, son of Monindra Narain Deb 
of the same place of the other part herein- 
after called the grantee (in which term is 
included his lineal male heirs and repre- 
sentatives unless the context is repugnant ° 
thereto) whereas Raja Sir Radha Kanto 
Deb Bahadur, K.O. S. I. of Sovabazar in 
the town of Calcutta died on the nineteenth 
day of April one thousand eight hundred 
and sixty-seven ` leaving behind him three 
sons, viz, Kumar Mahendra Narain Deb, 
Kumar (subsequently Raja) Rajendra 
Narain Deb and Kumar Debendra Narain 
Deb and a Will bearing date the third day 
of August in the year of Christ one thou- 
sand eight -hundred and sixty-three. And 
whereas a Probate was obtained by the exe- . 
cutor therein named of the Will from the 
Testamentary and Intestate Jurisdiction of 
the Hon’ble High Court of Judicature at 
Fort William in Bengal on first day of. 
May, one thousand eight hundred and sixty 
seven, and whereas .the grantor herein 
Kumar Girindra Narain Deb the only son 
and heir of Raja Rajendra Narain Deb, de- 
ceased, was born during the lifetime of the 
said testator Raja Radha Kanto Deb Baha- 
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dur and whereas under the terms and pro- . 


visions of the said Will the grantor is suff- 
ciently possessed of the right of worship 
of the family deity Sree Sree Iswar Radha 
Gobinda Jew and other deities in the 
manner indicated in cl. 12 of the said Will 
and as such sufficiently entitled to and pos- 
sessed of theright ofenjoyment ofcertain 
properties, privileges, rights and liberties 
particularly set forth in the said Will by 
cl. 12 and also by terms and provisions of 
the consent decree, dated 6th of October 
one thousand eight hundred and seventy- 
one, in Suits Nos. 155 and 220 of 1868 and 
also under the decree in Suit No. 699 of 
1899 in the High Court cf Judicature at 
Fort William in Bengal in its Ordinary 
Original Civil Jurisdiction to any other 
rights, privileges in or any other deeds and 
documents and whereas the grantor herein 
is performing the daily worship of the said 
family deity Sree Sree Iswar Radha Go- 
binda Jew and other pujas according to 
his turn of worship and the annualsradh 
in compliance with the terms and provi- 
sions of the said cl. 12 of the said Will and 
in the manner indicated therein and the 
decrees and orders set forth above and is 
in full possession, enjoyment of the rights, 
privileges, ete., as set forth in the said Will 
of Raja Sir Radha Kanto Deb Bahadur 
and the consent decree dated sixth day of 
October one thousand nine hundred and 
seventy-one made in Suits Nos. 155 and 
220 of 1868 and also of the decree of seventh 
day.of September one thousand eight 
hundred and ninety-nine in Suit No. 699 of 
1899 in the Original Side of the High Court 
and whereas the grantor has no male lineal 
descendant and has only a grandson Bires- 
war Mitra son of his deceased daughter 
Sreemuty Hemanta Kumari- Dasi who the 
grantor holds and considers is unfit to per- 
form the various orders and duties im- 
posed upon him and enjoy the privileges 
by the terms and,provisions ofthe Will 
of the late Raja Radha Kanto Deb Bahadur 
and.the decree set forth above by reason 
of his want of training and defective moral 
character and whereas the grantor hath 
given the grantee sound and regular train- 
ing as to the wayin which the said wor- 
ship of the family deities Sree Sree Laksmi 
Narain Jew Salagram established and con- 
secrated by his late father and also of the 
periodical sradh from his infancy and bə- 
lieves and considers-the said grantee the 
best person to perform truly and faithfully 
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the worship of the said deities and is 
best able to manage the properties and 
control the affairs in connection with the 
worship of the said.family deities other 
pujas and sradhs of the late Raja Sir | 
Radha Kanto Deb Bahadur instead of the 
grantor and whereas the said grantes 
Robindra Narain Deb is great great grandson 
of the said testator Raja Sir Radha Kanto 
Deb Behadur, K. C.S. I., in the ‘male line of 
succession and best able to perform the 
worship of the said deities. Now this in- 
denture witnesseth that in consideration of 
the said grantee being a great great grand 
son of the said testator Raja Sir Radha 
Kanto Deb Bahadur in the male line of 
succession and by his character, education 
and training is best able to perform the 
worship of the said family deity Sree Sree 
Radha Gobinda Jew and other deities of 
late Sir Radha Kanto Deb Bahadur and 
of Sree Sree Laksmi Narain Jew Salagram 
as above stated and in consideration of the 
fact that the arrangement will be beneficial . 
for the said deities as it will be conducive 
to the proper conduct of the worship the 
grantor Kumar Girindra Narain Deb doth 
hereby convey, confer, alienate and transfer 
his right, title and interest to and in the 
worship of the said family deity Sree Sree 
Radha Gobinda Jew and other deities 
with all rights and -privileges that he is 
entitled to under the Will of thesaid Raja 
Sir Radha Kanto Deb Bahadur, K. C. S. I. 
and the consent decree :dated the 6th day 
of October one thousand eigkt hundred 
and seventy-one in Suits Nos. 155 and 220 
of 1868 on the Original Side of the High 
Court and by any other document for the 
performance of the said. seva and puja 
to be held and enjoyed by him so long as 
he shall be alive and capable of performing 
the seva or service of the family deity, ete., 
and the usual pujas that are celebrated in 
the: house of Raja Sir Radha Kanto Deb 
Bahadur, K, C.S. I. to be continued to be so 
heldand enjoyed by his heirs inthemale line 
of succession only on condition of their 
duly performing the seva and service of 
the said family deities, ete, with other 
usual pujasthat are held and celebrated 
in the family Rajbate®end not for any per- 
sonal gain and that in the event of failure 
in the male line of succession of the same 
grantee the grantor doth hereby confer or 
convey and alienate his right of worship of 
the said family deities, etc., and privileges 
attached thereto under the Will of the 
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late Raja Sir Radha Kanto Deb Bahadur, 
K.C.S.1.,and the consent decree of the sixth 
.day of October one thousand eight hundred . 
and seventy-one in Suits Nos. 155 and 220 
of 1868 in the High Cgurt of Judicature at 

ort William in Bengal or by any other 
deed or deeds in favour of Dwijendra Narain 
Deb the third son of Monindra Narain Deb 
and in his absence his heir or heirs in the 
male line of succession who may be living 
at the time to be held and enjoyed by him 
or them only on condition of his or their 
performing the seva or service of the said 
deities, etc., and in his or their absence the 
grantor doth hereby confer, convey, trans- 
fer and alienate his right of worship of the 
said family deities and the several pujahs 
and all rights and privileges attached to 
the same under the terms and provisions 
of the Will of late Raja Sir Radha Kanto 
Deb Bahadur and those of the consent 
decrees of sixthday of October one thousand 
eight hundred and seventy-one in Suits. 
Nos. 155 and 220 of 1868 and the decree 
dated seventh day of September one thou- 
sand elght hundred and ninety-nine in 
Suit No.’ 699 of 1899 in the Original Side 
of the High Court of Judicature at Fort 
William in Bengal to the nearest male 
agnate that may be alive at the time to the 
exclusion of Sachindra Narayan Deb eldest 
son of Monindra Narain Deb and his repre- 
sentatives, ; 

In witness whereof I do hereunto affix my 
signature, 

(Sd.) GIRINDRA Narayan DEB. 
Witnesses: 
Romesh Chandra Bose, 
Solicitor, Calcutta. 

Anil Chandra Sircar, 

Clerk to Babu Romesh Cnandra Bose. 
Solicitor, 

On the 14th September 1918 Girindra 
executed a general power-of-attorney in 
favour of the defendant empowering him 
inter alia to represent Girindra in all 
matters connected with the trust estate, 
and to receive monies for the purpose cf 
the deb sheba expenses, After executing 
the said documents Girindra went to 
Benares, and in his absence the defend- 
ant performed the-Ydurga Puja af 1918, 
in December 1918 Girindra returned to 
Calcutta, and becoming suspicious of the 
manner in which the defendant was 
managing his affairs cancelled the said 
power-of-attorney, and on the 23rd June 
1921 filed the present suit, praying inter 
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alia that the said indenture of arpannama, 
be declared*invalid and void, and that the 
said indenture be cancelled, and for incident- 
al relief’ On the 20th April 1923-Girindra 
died, and on 3rd July 1923 an order was 
madg substituting his two executors as 
plaintiffs in his stead. On the 7th March 
1424 one of the executors died, and on 
the 14th April 1924 an order was made 
directing the present plaintiff, as the sole 
surviving executor to prosecute the suit. 

The defendant has based his defence upon 
three grounds : (1) that the present plaint- 
iff is not entitled to maintain the suit; (2) 
that Girindra did not execute the said 
indenture of arpannama with the intention 
thereby of defeating or delaying his cre- 
ditors, as the plaintiff alleged, or in the 
alternative, if such was his intention, that 
the said creditors were thereby defeated 
and/or delayed; (3) that the transfer of 
Girindra’s rights and interests in the turn 
of worship of the said deities was for the 
benefit of the deities, and that Girindra exe- 
cuted the said indenture bona fide-in the 
interest of the dieties in order that the 
worship should be more fittingly celebrated 
eg endowment more effectively man- 
aged. 

As regards the first ground of defence, 
the defendant urged that as the subject- 
matter of the suit related to a personal 
tight of worship vested in Girindra as the 
heir of Rajendra, the cause of action, if any, 
which Girindra possessed did not pass to 
his executors, for actio personalis moritur 
cum persona. In my opinion, there is no 
substance in this contention. Apart from 
the question as to whether, having regard to 
the interlocutory proceedings in this suit, 
it is open to the defendant to raise this con- 
tention, by para, 27 of the plaint the plaintiff 
alleged that his “turn of worship commenced 
from the Ist Bysack 1328 (14th April -1921), 
and he had begun to perform the worship of 
the deities in accordance, with the testator’s 
Will at his own expense. The plaintitf 
has been put to great hardship in consequ- 
ence of the withdrawal of the funds by 
the said trustee at the instance of the 
defendant.” This allegation is not denied 
in the written statement, and the executors 
clearly are entitled to recover from the trast 
estate the reasonable expenses of the palas 
which Girindra incurred, and this reli:f 
they cannot obtain unless and until the 
indenture is cancelled; or declared to bs 
void, In my opinion, the cause of action iş, 


[94 L O. 1928] - 


. not merely of a personal nature, and the 
plaintiff is entitled to maintaih the suit 
[Peary Mohan Mukerji v. Norendra Nath 
Mukerji (1).] s 
In support of the second ground of 
defence, evidence was led, and arguments 
were addressed to me for the purpose of 
casting aSpersion upon the moral conduct ; 
and impugning the financial dealings of 
the parties in connection with this debutter 
estate. Now, this is a dispute between 
relatives, and the parties are members of 
a well-known and distinguished family. It 
is very desirable, I think, that -I should 
not embark upon a discussion of the 
matters raised in this ground of defence, 
for the result inevitably would be to em- 
_bitter, and not to heal, the dissensions 
which have arisen among the members of 
this family ; unless, indeed, I am compelled 
to do so in order to determine the issues 
raised between the parties. 


‘It is asource of satisfaction to me that 
I am not called upon to express any opinion 
upon the second ground of defence, for, in 

- my opinion, the terms of the indenture of 
arpainama are such that I must hold the 
indenture to be in law void and inoperative. 
lt is to be observed that by the operative 
words in the indenture the grantor “doth 
hereby convey, confer, alienate and transfer 
his right, title and interest to, and in the 
worship of, the said family deity Sree Sree 
Radha Gobinda Jew and other deities with 
all rights and privileges that he is entitled 

“to under the Will of the Raja Sir Radha 
Kanto Deb and the consent decree, dated 
the 6th October 1871, in Suits Nos. 155 and 
220 of 1868 on the Original Side of the 
High Court, and by any other document for 
the performance of the said sheba and 
puja to Robindra, to be held and enjoyed 
by him so long as he shall be alive 
and capable of performing the sheba or, 
service of the family deities,” And later 
“doth hereby confer, convey, transfer and 
alienate his right of worship of the said 
family deities, and of the several pujas and 
all rights and privileges attached to the 
same to the nearest male agnate that 
may be alive at the time to the exclu- 
sion of Sityendra Narain Deb, eldest 
son of Monindra Narain Deb, and his re- 
presentatives.” 


(1) 5 Ind, Cas. 404; 37 O. 229; 14 O. W. N. 261; 7 
A. L. J. 195; 7 AL L. T. 63? 11 O. 'L. J. 220: 12 Bom. L. 
R, 257; 20 M, L. J. 171; 371. A. 37 (PC). 


NAGENDRA NATH PALIT V. ROBINDRA NARAIN DEB. 


217 

It is conceded that the rights and privi- 
leges conveyed by tha indenture are solely 
those relating and attached to the worship 
of the deities, and that the line of succession 
to the shebaiti set aut in the indenture ise 
neither that laid down by the founder, nor 
that prescribed by the principles of the 
Hindu Law. It is contended, however, that 
inasmuch as the provisions of the indenture 


were “for the benefit of the deities,” and 


the grantee was a member of the founder's 
family, the indenture was one that Girindra 
as shebait was competent to execute, and 
that the transaction should receive the sanc- 
tion of the Court. I have to determine 
whether this contention is sound or not, 

A Judge who is not a Hindu must needs 
approach the consideration of such a ques- 
tion with diffidence, but I have had the 
advantage of hearing the matter exhaustive- 
ly argued by distinguished Hindu Counsel, 
and I have myself explored the case-law and 
such Hindu texts as bear upon the subject. 
The ancient sages for the most part are 
silent on the subject of shebaiti rights and 
duties, [per Seshagiri Aiyar, J., Annaya 
Tantri v. Ammakka Hengsu (2)|, but the 
decisions are numerous, and conflicting 
and I find myself, therefore, at liberty— 
indeed I am constrained to express my 
own opinion on the matter. 

Now, “sheba” means “service,” and when- 
ever an image or idol is set up and consecrat- 
ed, there must needs bea shebait to serve 
and sustain the deity whose tabernacle the 
imageis. The duties and the privileges of 
a shebait primarily are those of one who 
fills a sacred office. He must take the image 
into his charge and custody ; he must see 
that itis washed and fed and clothed and 
tended, and that due provision for its worship 
is made: ‘“Weneed not describe-here in detail 
the normal type of continued worship of a 
consecrated image,—the sweeping of the 
temple, the process of smearing, the removel 
of the previous day’s offerings of flowers, the 
presentation of fresh flowers, the respect- 
ful oblation of rice with flowers and 
water, and other like practices. It is suffi- 
cient to state that the deity is, in short, 
conceived as a living being and is treated 
in the same wayas the master of the housa 
would be treated by his humble servant. 
The daily routine of life is gone through 
with minute accuracy; the vivified image is 
regaled with the necessaries and luxuries of 


(2) 47 Ind. Cas, 341; 41 M. 886; 35 M. L. J. 196; 8 L, 
W. 301; 24 M L. T. 163; (1918) M. W. N. 568. 
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life in due succession, even to the changing 
of clothes, the -offering of cooked and un- 
cooked food, and the retirement to rest.” 
[Per Mookerjee, J., in Rambrama Chatterjee 
w. Kedar Nath Banerjee (3).] The main 
concern of a shebait, therefore, is duly to 
carry out the sacred duties of his office. 
He may perform his spiritual functions 
personally or he may—indeed, if he does 
not possess the necessary qualifications to 


enable him to celebrate the worship of the 


deity he must,—appoint a qualified deputy 
to officiate in his stead. [Annaya Tantri v. 


_Ammaka Hengsu (2) J 


Now, it usually happens when an image 
is consecrated that property, moveable or 
immoveable, is dedicated toits use. This 
is the common, indeed, almost the invari- 
able, practice. After dedication the pro- 


-prietary title to the property is vested in 


the idol, the right to possess and the duty 
to manage the property in the shebait. 
Jagadindra Nath Roy v. Hemanta Kumari 
Debi (4).] “As regards the property the 
manager is ina position of a trustee. But as 
-regards the service of the temple and the 
duties that appertain to it, he is rather in 
the position of the holder of an office or 


` dignity” [Per Lord Macnaughten: Ramana- 


° 


than Chetti v. Murugappa Chetti (5).] 
There is “rio distinction between the office 
and the property of the endowment; the one 
is attached to the-other” [Per Sir Richard 
Couch in Gnanasambanda Pandara San- 
nadhi v. Velu Pandaram (6)] but, in trath, 
it is the end6wment which is attached to the 
office, not the office to the endowment, for 
while there may be a shebait without endow- 
ed property, there cannot be property dedi- 
cated to an idol without a shebait to man- 
ageit. “Imight at once say that in respect 
of such a religious office, it-is not the right 
of the office-holder to receive emoluments 
which isthe important or principal right, 
but, in my opinion itis the right of the 
deity to havecertain services performed to 
it whichis a primary right. I also think 
that as regards the religious office itself, the 
duties of the office should be considered as 


(3) 72 Ina. Cas. 1026; 36 C. L. J. 478 at p. 483; A. I. 
R. 1923 Cal. 60. =s 


C. 129; 8 O. W. N. 8909: 6 Bom, 


Bom. L. R. 597; 10 M. L. J. 29; 7 Sar, P. C. J. 671: 8 
Ind, Dec. (N. 83 591 (P, C). 
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the substance of the office, the right to 
receive the emoluments being only an ap- 
purtenance of the said duties...... Iam inclin- 
ed to hold that it is the- rights that are 
subordinate and appurtenant to the duties, 
and itis not the duties that are subordi- 
nate fand appurtenant tothe rights” [per 
Sadasiva Aiyar, J., in Sundarambal Ammal 
v. Gogavanagurukkal (7).] 


I have emphasised the distinction be- 
tween the shebait's obligation to perform the 
spiritual duties of his office, and his obli- 
gation to manage the temporalities of the 
idol, because it is important to bear in 
mind that a shebaiti primarily and mainly. 
is a sacred office, and that it does not follow, 
because in certain circumstances a shebatt 
may be entitled to alienate the temporali- 
ties of the deity, that in similar or any 
circumstances he is entitled to transfer the 
spiritual duties and privileges whichapper- 
tain to his office. 


Now, on the question which falls for 
determination the authorities in India are 
numerous, but, as I apprehend them, the 
decisions sometimes are inconsistent, some- 
times inconclusive, and if I refrain from 
examining them in detail, I do so, not out 
of want of respect for the learned Judges 
who were parties to the decisions, but be- 
cause Lam contentto found my judgment 
upon the Common Law of India and the 
decisions of the Judicial Committee of the 
Privy Council which, to my mind, put the 
matter beyond controversy. In 1869 an 
appeal was heard by the Judicial Commit- | 
tee in which the issue was whether a 
shebait was entitled to sell certain jammas 
connected with a taluk which had been 
dedicated toanidol. The Judicial Com- 
mittee held that “The taluk itself, with 
which these jammas were connected by 
tenure, was dedicated to the religious ser- 
wices of the idol. The rents constituted, 
therefore, in legal contemplation, its pro- 
perty. The shebait had not the legal 
property, but only the title of manager of 
areligious endowment. In the exercise of 
that office, she could not-alienate the proper- 
ty, though she might create proper deriva- 
tive tenures and estates conformable to 
usage.” [Maharanee Shibessouree Debia v. 
Mothooranath Acharjo (8).] 


(1) 23 Ind. Cas. 72; 38 M. 850; 26 M. L. J. 315; (1914) 
M W. N. 286; 1 L. W. 276, ore 

(8) 13 M. I. A. 270; 13 W. R. P.O. 18; 2 Suth. P. O.J, 
300; 2 Sar. P. O. J. 528; 20 E. R, 552, 
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In 1875 in Prosunno Kumari Debya v. 
Golab Chand (9) Sir Montague Smith, in 
the course of the judgment, observed that 
“thereis no doubt that,asa general rule 
of Hindu Law, property given for the main- 
tenance of religious worship and of chari- 
ties connected with itis inalienable?........ 
But, notwithstanding that property devoted 
to religious purposes is, asa rule, inalien- 
able, ib is, in their Lordships’ opinion, 


competent for the shebait of property: dedi- 


cated to the worship of the idol, in his 
capacity as shebait and manager of the 
estate, to incur debts and borrow money 
for tha proper expenses of keeping up the 
‘religious worship, repairing the temples or 
other possessions of the idol, defending 
hostile litigious attacks, and other like 
objects. The power, however, toincur such 
debts must be measured by the existing 
necessity for incurring them...... It is only 
-in an ideal sense that property can be said 
. to belong to an idol; and the possession 
and management ofit must in the nature 
of things] be entrusted to some person as 
shebait, or manager. It would seem to 
follow that the person so entrusted must of 
necessity be empowered to do whatever 
may.be required forthe service of the idol, 
and for the benefit and preservation of its 
property, at least to as great a degree as the 
manager of an infant heir. If this were not 
so, the estate of the idol might be destroyed 
or wasted, and its worship discontinued, for 
want of the necessary funds to preserve and 
maintain them.” 

In 1876in Raja Vurmah Valia v. Ravi 
Vurmah Kunhi Kutty (10) the issue was 
whether the wrallers or managers of a 
pagoda wereentitled to assign the conduct 
of the worship and the right to manage the 
property of the endowment to the Raja of 
Cherakel, The deed of assignment recited 
that “the pagoda and its dependent institu- 
tions belong exclusively to the four tarwads 
of the urallers; that they are in debt to the 
amount of Rs, 46,000; that as the property 
was insufficient to conduct the affairs of the 
pagoda, this debt was likely to increase, 
that the Cherakel-was willing to pay off the 
debts and take overthe pagoda and its pro- 
perty and conduct all the ceremonies, and 
that the wrallers had received in cash 
Rs. 46,000 to pay off debts and Rs 10,000 
for their own use. In consideration of the 

(9) 2I. A. 145 at p. 150; 14 B. L. R. 450. 


(10) 41. A. 76; 1 M. 285; 1 Ind. Jur. 134; 3 Sar. P. 
0. J. 687; 3 Suth. P. O. J. 382; 1 Ind. Dec, (y. s) 156 
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above the deed assigned over to the Raja 
-all the property, moveable and immoveable, 
of the pagoda, and the uraima right of the 
four families, with the reservation of the 
right to join in the assembly for conducting 
the ceremonies and to receive the privileges 
attached thereto.” 

Sir James Colville who in this appeal 
delivered the opinion of the Board, ob- 
served: “The first question is, whether, in- 
dependently of custom, persons holding 
such a trust are capable of transferring it at 
No authority has been 


laid before their Lordships to establish . 


this proposition; principle and reason 
seem to be strongly opposed to such a 
power, and particularly to such an exercise 
of itas has taken place in this instance. 
The unknown founder may be supposed- 


-to have established this species of cor- 


poration with the .distinct object of 
securing the due performance of the wor- 
ship, and the due administration of the 
property by the instrumentality and at the 
discretion of four persons capable of deli- 
berating and bound to deliberate together ; 
he may also have considered it essential 
that those four persons should be the 
heads of particular families resident in a 
particular district, open to the public 
opinion of that district and having that sort 
.of family interest in the maintenance of 


this religious worship which would insure - 


its due performance. It seems very un- 
reasonable to suppose that the founder of 
such a corporation ever intended to em- 
“power the four trustees of his creation at 


their mere will to transfer their officeand . 


its duties, with all the property of the trust, 
toa single individual who might act ac- 
cording to his sole discretion, and might. 
have no connection with the families from 
which the trustees were to be taken. Such 
a transferee might be a powerful man, as 
probably this Cherakel Rajah is, and, 
therefore, [the less amenable to public 
opinion, the less capable of .being reached 
by the Courts, and the more likely to deal 
with the institution with a high hand. 
Mr. Mayne almost admitted that the broad 
principle delegatus non potesi delegare 
wouldeprima facie “Pply to such a case." 


“ After discussing the authorities, his Lord- 


ship added: “This being the state of the 
authorities, their Lordships are of opinion 
that there is no authority binding even 
on the Court of Madras which is inconsist- 
ent with the judgments under appeal ; that 


i 
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the general. principle affirmed by those 


judgments is correct; and consequently- 


that the wrallers had no power under what 
may be termed the Common Law of India 
tg transfer their wraima,right to the plaint- 
iff, the Cherakel Rajah.” But it is said 
that in India, and particularly in that part 
of India in which this pagoda is situated, 
custom must prevail against the general 
law. That such would be the consequence of 
a well proved and established custom their 
Lordships do not deny............... But their 
Lordshipsare of opinion that no custom 
which can qualify the general principle of 
law has been established in this case; and 
they desire to add that ifthe custom set up 
was one to sanction not merely the trans- 
fer of a trusteeship, but as in this case the 
sale ofa trusteeship for the pecuniary ad- 
vantage of the trustee, they would be 
disposed to hold that that circumstance 
alone would justify a decision that the 
custom was bad in law.” 

In 1899 in Gnanasambanda Pandara 
Sannadhi v. Velupandaram (6) a later Board 
of the Judicial Committee re-stated the 
same rule: “In Rjaa Vurmah Valia v. 
Ravi Vurmah Kunhi Kully (10) this Com- 
mittee held that an assignment by the 
urallers ofa pagoda of the right of manage- 
ment thereof was beyond their compe- 
tence under the Common Law of India, and 
- that no custom to do so had been established. 

There is no proof of any custom in this 
case, and consequently these deeds of sale 
are void and: do not give any title to the 
purchaser.” Alienations by a shebait in 
. contravention of the law as laid down in 
these decisions are void and need not be set 
aside: Raja Vurmah Valia v. Ravi Vurmah 
Kunhi Kutty (10), Narayana Chettiar v. 
Lakshmanan Chettiar (11) and such an 
alienation may be declared void even at the 
instance of the alienor [Juggut Mohini 
Dossee v.Sokheemoney Dossee (12), Srimati 
Mullika Dasi v. Ratammani Chakervarti 
(13). The Judicial Committee have never 
deviated from the principles laid down in 
the above cases, and it is settled law that 
“in the absence of any custom or usage to 
the contrary or any term to that effect in 
the deed of endowment à religious tryst or 


the right of management ofa religious or - 


charitable endowment ora religious office 


(11) 29 Ind. Cas. 1; 39; M. 456; 28 M. L. J. 571. 

(12) 17 W. R. 41; 14 M. I A, 289; 10 B. L. R. 10:2 
Suth. P. O. J. 512; 3 Sar. P. 0, J. 23; 20 E. R. 795. 

(13) 1 ©. W. N. 493 at p. 496, 
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attached toatemple or any other endow- 
ment cannotebe alienated by the holder [per 
Mookerjee, J., in Mahamaya Debi v. Haridas 
Haldar (44). 

In the present case it is conceded that no 
usage obtains in the family which would 
render valid the indenture of arpannama, 
if otherwise it is void under the Common 
Law of India. I need not, therefore, embark 
upon the still unsettled question as to whe- 


‘ther, ‘and if so, in what circumstances, the 


Courts would sanction an usage under 
which rights of worship have been alienated 
by a shebait. Again, there is authority for 
the proposition that the consensus of all 
the persons interested in the worship may ` 
“give the estate another direction,” [Raja 
Vurmah Valia v. Ravi Vurmah Kunht . 
Kutty (10), Khetter Chunder Ghose v. Hari 
Das Bundopadbya (15) and Pramatha 
Nath Mullick v. Pradyumna Kumar Mullick 
(16)]: but so far as I know the Judi- 
cial Committee in no case have deter- 
mined that such a consensus of opinion 
would justify a transfer of the? spiritual 
rights and duties of the office of a shebatt : 
Sethuramaswamiar v, Meruswamiar (17). 
In this case, however, it is admitted that 
Girindra executed the arpannama entirely 
at his own will, and upon his own initiative, 
and that he neither invited nor obtained a 
consensus offopinion among those interest- 
ed in the worship of the deities in favour 
of the course which he pursued. It is 
further urged that Girindra as shebait was 
competent and entitled to execute the in- 
denture of arpannama provided that either 
of the following. conditions was fulfilled : 
(1) that the assignment of the pala was to a 
member of the founder's family qualified 
to perform the duties of shebait, or (2) that 
the assignment was “for the benefit of the 
deities.” As regards (1) if is well-settled 
that “according to Hindu Law, when the 
worship of a thakur has been founded, the 
shebaitship is held to be vested in the heirs 
of the founder, in default of evidence that 


(14) 27 Ind. Cas. 400; 42 C. 455 at p. 470; 19 C. W. 
N. 208; 20 0. L. J. 183. 

(15) 17 O. 557; 8 Ind. Dec. (x. 8.) 911. 

(16) 87 Ind. Cas. 305; 520. 809; 30 O. W. N. 25; 23 
A.L. J. 537; A.I R.1925 P. C. 139; 49M. L. J. 30; 
(1925) M. W. N. 431; 41 O.L. J. 551; 20. W. N. 557; 
27 Bom. L. R. 1064; 22 L. W. 492; 3 Pat. L. R. 315 


(Œ. 6.), j 

(17) 43 Ind. Cas, 806; 4i M. 296; 7 L. W. 22; 4 P. L. 
W.91; 34M. L. J.130: 16A.L. J. 113; 27 0. L. J. 
231; 22 O. W. N. 457; 20 Bom, L. R. 514; 45 LA. 1. 
(P. 0). 
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he has disposed of it otherWise, or there 
has been some usage, course of dealing, 
or some circumstances to.show & different 
mede of devolution” [Gossamee Sri Gri- 
dhariji v. Ramanlalji Gossami (18). 

The High Court at Madias consistently 
has held that an alienation by a shebait 
of the corpus of the dedicated property, 
either to a member of the founder's family 
or to a stranger, is utterly void. Kuppa 
Gurukal v. Dorasami Gurukal (19), Nara- 
yana v. Ranga (20) and Sundarambal Am- 
mals case (7); see also Juggurnath Roy 
Chowdhry v. Kishen Pershad Surmah (21), 
Narayan v. Chintaman (22), Shri Ganesh 
Dharnidhar Maharajdev v. Keshaorav 
Govind Kulgavkar (23), Mallika’s case (18) 
and Gobinda Kumar Roy Chowdhry v. 
Debendra Kumar Roy (24). In Mallika’s case 
(13) Banerji, J., observed that “It has 
been held in a uniform current of de- 
‘cisions, both in this and in the High Courts 
of Bombay and Madras, that a priestly 
office with emoluments attached to it is 
inaljenable.................. If it were necessary 
to give reasons for such a proposition so 
amply supported by authority, as the pro- 
position contended for on behalf of the 
respondent is, I may say that it would be 
contrary to public policy to allow an 
office like this to be transferred either by 
private sale or by sale in execution of a 
decree. The defendant in this case is one 
of several shebaits to the idol, his turn of 
office extending for eleven days in a month. 
The emolumenteof the officeconsist of votive 
offerings. And if a person professing a 
religion differing from Hinduism were to 
become the execution purchaser, it would 
lead to no end of complications and disturb- 
ances, which would be detrimental in the 
highest degree to the interests of other 
shebatts and of votaries generally.” 

It is not settled whether the renuncie- 
tion of a shebaitt by the office-holder in 
favour of asole immediate heir would be 
void: [Narayana v. Ranga (20).| It may 
be—though I do not decide—that such an 
alienation would contravene the doctrine 
of delegatus non-potest delegare: [Raja Vur- 


(18) 16 I. A. 137 at p. 144; 17 0. 3; 13 Ind. Jur. 211; 
5 Sar. P. ©. J. 350; 8 Ind. Dec. (N. 8.) 541 (P. C). 

(19) 6 M. 76; 7 Ind. Jur. 75; 2 Ind. Dec. (x. 8.) 331. 
ne? 15 M. 183; 2 M. D. J. 19; 5 Ind. Dec. (x. s) 


(21) 7 W. R. 266, 

(22, 5 B. 393; 3 Ind. Dec. (x. s.) 259. 
23) 15 B. 625; ; 8 Ind, Dec, (x. 3.) 421, 
24) 12.0. W, N. 98, 
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ma Valiav, Ravi Vurmah Kunhi Kutty (10)], 
but if it be assumed that akshebait is com- 
petent to abdicate from his office, in my 
opinion, such am act would operate “to 
transfer the office to the persons entitled 
thereto as reversioners under the founda- 
tion, or-in default of any directions by 
the founder or of custom according to the 
principles of the Common Law of India. 
The office would not pass under or by virtue 
of any assignment of his office by the ab- 
dicating shebait whether it purported to be 
in favour of the sole immediate heir or of 
any other person, for every such assignment, 
in my opinion, is wholly void and inopera- 
If the view of the position and status 
of a shebait which I have expressed is 
correct, it follows that the case of Moncha- 
ram v. Pranshankar (25) was wrongly de- 
cided and ought not to be followed. Ra- ` 
jeswar Mullick v. Gopeswar Mullick (26) and 
Gobinda Kumar Roy's case (24). As regards 
(2) it is urged that the assignment in suit is 
valid and should receive the imprimatur of 
the Court because the transfer of the pala was 
“for the benefit of the deities.” In support 
of this contention the learned Counsel for 
the defendant referred to the decision of 
this Court in Nirodbarani Dassi v. Shiba 
Das Pal Dewasin (27) and the dictum of 
Mitra, J., in Rajeswar Mullick’s case (26). 
With all respect to “the learned Judges 
who decided these cases, for the reasons 
which I am about to state, I am of opinion 
that the decisions in Nirodbarani Dassi’s 
case(27)andin Rajeswar Mullick’s case (26) 
so far as it is founded upon the same 
reasoning, are not in accordance with the 
Law of India as enunciated by the Judicial 
Committee of the Privy Council, and FZ 
cannot acquiesce in them. 

The contention which learned Counsel 
has urged upon the Court, in my opinion, 
is founded upon a heresy which has crept 
into the Hindu Law, and ought to be ex- 
posed and eradicated. This is not the 
only branch of law in which the words 
“for the benefit” have caused error and 
confusion [see Barwick v. English Joint ` 
Stock Bank (28), Lloyd v. Grace, Smith 
& Coe(z9).] Who's to determine whether 


(25) 6 B. 298; 6 Ind. Deo. 426; 3 Ind. Deo. (x. e) 


55. 

(26) 35 ©. 226; 12 O. W, N. 323;7 C. L. J. 315. 

(27) 3 Ind. Cas. 76; 36 C. 975; 13 O. W. N. 1084, 

(28) (1867) 2 Ex. 259; 36 L. J. Ex. 147; 16 L. T. 461; 
l4 W. R. 977. 

(29) (1912) A. O. 716; 81 L. J. K. B. 1140; 107 L. T, 
531; 56 S. J, 723; 28 T. L. R. 547, ; 
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any particular alienation is “for the benefit 
ofthe deity?” Is it the founder? Is it 
the persons interested in the worship? Is 
it {he shebaits, or one or more of them ?. Is 
it the Court? I do not pause to hazard 
a conjecture, for, in my opinion, the doc- 
trine contravenes the Hindu Law, and in 
any event cannot be extended to an aliena- 
‘tion of the spiritual rights and duties of a 
shebait. The genesis cf the heresy may be 


found, I think, in a misapprehension of. 


_ certain observations of Sir Montague 
Smith in Prosunno Kumar's case (9): 
“The authority of the shebait of an idol’s 
estate would appear to be in this re- 
spect analogous to that of the manager for 
an infant heir which was thus defined in a 
judgment of this Committee delivered by 
Lord Justice Knight Bruce: The power 
of the manager for an infant heir to charge 
an estate not his own is under the Hindu 
Law a limited and qualified power; it can 
only be exercised rightly in a case of need 
or for the benefit of the estate, but where 
in the particular instance the charge is one 
that a prudent owner would make in order 
to benefit the estate, the bona fide lender 
is not affected by the precedent mismanage- 
ment of the estate. The actual pressure on 
the estate, the danger to be averted, or the 
benefit to be conferred upon it in the 
particular instance is the thing to be re- 
garded.” Hunoomanpersaud Pandey v, 

_Babooee Munraj Koonweree (30). From the 

“above passage the doctrine has been evolv- 
ed that although there might be no neces- 
sity for any particular alienation of debutter 


roperty, yet, if the transfer was “for the 


enefit” or “for the clear benefit” of the 
endowment, it could be upheld according 
to the Hindu Law. It is incumbent upon 
me, therefore, to examine more closely the 
rule propounded in Prosunno Kumari’s 
case (9). 
while Sir Montague Smith laid down that 
a shebart “may incur debts or borrow 
money for necessary purposes,” his Lord- 
ship added: “The power, however, to in- 
cur such debts must be measured by the 
existing necessity for incurring them,” 
Since 1875, the Judicfet Committee. hava 
more fully defined the circumstances in 
which a shebait is empowered to alienate 
debutter property. In 1876 Sir Montague 


(30) 6 M. I. A. 393 at p. 423; 18 W.R. Bin ' 
53n; 2 Buth. P, O.J. 29; 1 Sar, P. O.J. 552. EA 
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Smith, delivering the opinion of the Board 
in Konwar Doorganath Roy v. Ram Chunder - 
Sen (31) stated that the Rani Rashmoni, who 
had effected the alienation of the property 
then in suit“ had, as the managerof the estate, 
power, ‘if it were debutter dedicated to the 
idol, to alienate so much of it as was ne- 
cessary to keep up the temple and worship 
of the idol; and if it were secular to alienate 
it ifit became necessary to do so to pre- 
serve the rest of the family estate.” And later 
in his judgment his Lordship, referring to 
Prosunno Kumari's case (9) observed that. 
“in that case a shebaithad incurred debts, and 
mortgaged the property of the idol for the 
purpose of the necessary sustentation of the 
worship of the idol; and this tribunal held 


- that the position of the shebatt was ana- 


logous to that ofa manager of an infant, 
and that he had the same authority, which 
in both cases arises from the necessity of 
the case, to raise money for the benefit of. 
the estate.” In that case their Lordships 
held that the “sale of partof the land was 
justified by the imperious necessity of finish- 
ing the temple which had been commenced.” 
In Abhiram .Goswami Mohant v. Shyama 
Charan Nandi (32), Sir Andrew Scoble, 
delivering the judgment of the Board, ob- 
served that “it is well-settled law that the 
power of the mohunt to alienate debutter 
property is, like the power of the manager 
for an infant heir, limited to cases of un- 
avoidable necessity.” Again, in Palaniappa 
Chetty v.Sreemath Deivasikamony Pandara 
Sannadhi (33), Lord Atkinson laid down 
that “if for the reasons above mentioned 
the grant ofa lease in perpetuity of debutier 
lands ata fixed rent requires to be justi- 
fied by unavoidable necessity, it is difficult 
to see why an absolute alienation in per- 
petuity of the same kind of land in con- 
sideration of a premium, should not equally | 
require tobe justified by the same kind of 
necessity, since it brings about quite as 
completely the same prejudicial results.” 
His Lordship also observed that “the only 
specific point touching the present case 
actually decided in these three authorities 
was this: thata debutter estate may be mort- 


(81) 4 I. A. 52; 2 C. $41; 3 Sar. P. O. J. 681; 1 Ind. 
Dec. (N. s.) 508 (P. O.) 

(32) 4 Ind. Cas. 449; 36 O. 1003; 14 C. W. N. 1; 10 C. 
L. J. 284; 6 A. L. J. 857; 11 Bom. L. R. 1834; 19 M. L. 
J. 530; 36 I. A. 148 (P. 0.). 

(33) 39 Ind. Cas. 722; 44 I. A, 147; 40 M. 709; 21 C. 
W. N. 729; 15 A. L. J. 485; 1 PL. W. 697; 33 M. L. J. 
1; 19 Bom. L. R. 5671; 22 M.L. TL (917) M, W.N, 
507; 260, L, J, 153; 6 L, W, 222 (P. 9). 
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gaged to secure the re-paymenf of money 
borrowed and applied to prevent its own 
extinction by sequestration. No indication 
is to be found in any of them as to what is, 
in this connection, the precise nature of 
the things to be included under the descrip- 
tion ‘benefit of the estate.’ It is impossible, 
their Lordships think, to give a precise 
definition of it applicable to all cases, 
and they do not attempt to do so. The 
preservation, “however, of the estate from 
extinction, the defence against hostile liti- 
gation affecting it, the protection of it from 
injury or deterioration by inundation, this 
and such like things would obviously be 
benefits. The difficulty is tc draw the line 
as to what are, in this connection, to be taken 
as benefits, and what not.” An examina- 
tion of these authorities leads to the con- 
clusion that the power of a shebait to alien- 
ate the corpus of debitter property is to 
be measured by the exigencies of-the occa- 
sion. An alienation of such property, in 
my opinion, cannot, be justified unless it 
is impracticable duly to carry out the ser- 
vice and worship of the deity, and matters 
incidental thereto, or to preserve the dedi- 
cated property without incurring the ex- 
penditure, to defray which itis proposed 
to effect the alienation; and further, unless 
the required expenditure cannot be met 
out of the income of the endowment, and 
without alienating the corpus of the estate. 
In short, the shebait's power of alienation 
must be exercised for purposes of defence 
and not of aggrandisement, as a shield and 
not as a sword. Occasions which would 
justify the alienation of the corpus will 
not frequently arise, for “even in cases 
where, owing to causes beyond the control 
of the managers, suchas famine, ete., the 
income falls off, the uniform and approved 
practice of the country has been to regulate 
the scale of the services withreferenceto the, 
diminished income until the income returns 
to its normal condftion, and not to keep up 
the services on a scale rendering the in- 
curring of debts necessary. Nor is money 
ever borrowed, even for the purpose of re- 
pairs. One reason why a manager never 
thinks of mortgaging or setting the corpus 
for such a purpose is that he will ordinarily - 
not be able to find a mortgagee or purchaser 
among the members of the community since 
the principle that property dedicated to 
God ought never to be diverted for other 
purposes, operates so strongly on the mind 
- of the community that even innocent parti- 
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cipation in such diversion is understood - 
to be sinful, and to forbode evil to the 
participator......Nor should it be forgotten 
that, as shown by the formula with which 
grants and donatidns to charities usually 
conclude, the people take that to renovate 
is even more meritorious than to found. 
In such circumstances it is obvious that 
the manager’s powers are quite limited, 
He can only do whatis necessary for the 
services of the idol...and he need only pre- 
serve and duly manage what property may 
belong thereto. Itis no part of his duty to 
effect improvements with reference to exist- 
ing endowments when the funds in his 
hands donot admit of it; nor is he called 
upon to enter into transactions for the pur- 
pose ofaugmenting the funds of the insti- 
tution. He cannot in any manner subject 
the institution in his charge to duties, 
obligations and burdens to which, with re-- 
ference to the nature of the foundation or 
otherwise, the institution is not inherently 
or necessarily subject’ [per Subramania 
Tyer, A. in Nallayappa Pillian v. 
Ambalavana Pandara Sannadhi (34).] 


Where there isan “imperious necessity” 
or an “unavoidable necessity” in the above 
sense compelling the shebait to alienate the 
property, such an alienation clearly is “for 
the benefit of the deity,” but if there is no 


such necessity, the fact that the value of - 


the estate will be increased if an aliena- 
tion by sale, mortgage, exchange or other- 
wise is effected, will not justify such a 


transaction; although thereby it may be | 


that the endowment can be benefite 
[per Subramania Aiyar, (A. ©. J. in 
Nallayuppa Pillian v. Ambalavana Pan- 
dara Sannadhi (34); per Lord Atkinson in 
Palaniappa Chetty v. Sreemath Deivasika- 
mony Pandara Sannadhi (33), Bhagwan Das 
Naik v. Mahadeo Prasad Pal (85) and 
Shankar Sahi v. Baichu Ram (36). As it is 
admitted that there was no necessity in the 
sense I have indicated which would justify 
the execution of the arpannama in suit, in 
my opinion, the contention that the Court 
ought to uphold the arpannama on the 
ground that it was emmight be “for the 
benefit of the deities” is misconceived, and 
irrelevant, and I reject it. 


(34) 27 M. 465 at p. 473; 14 M. L. J. 81. 

(35) 71 Ind. Cas. 959; 45 A. 390 at p. 394; 21 A. L. J. 
971; A. I. R. 1923 AlL 298, 

(36) 86 Ind. Cas. 769; 47 A. 381; 23 A, L. J, 204; L. 
R.6A, 214 Oiv.; A, I. R. 1925 Al, 383, 
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1 desire to add that, inmy opinion, the 
rule of necessity extends only to an aliena- 
tion of the temporalities of the idol. It 
does not, and, in my opinion, it cannot be 
made to apply to an ‘alienation of the 
spiritual rights and duties, the fulfilment 
of which is the primary function of a she- 
bait. To apply such a rule to the spiritual 
duties of a shebait would be to contravene 
the fundamental principle of the Hindu 
Law, and to violate the religious instincts of 
all orthodox Hindus, Indeed, in the nature 
of things there can be no necessity for a 
voluntary transfer of the spiritual duties of 
a shebait [Vidyapurna Tirtha Swami v. 
Vidyanidhi Tirtha Swami (37)] and the 
doctrine that a shebait at his own will and 
pleasureis at liberty to alter the line of 
shebaits on the ground that to do so will be 
“for the benefit of the deity” offends against- 
the Common Law of India and is in conflict 
with the uniform rulings of the Judicial 
Committee of the Privy Council. For 
these reasons, in my opinion, the indenture 
‘of arpannama of the 13th September 1918 
must be declared void and inoperative and 
there will be a decree in favour of the 
plaintiff. i 

The Receiver will be discharged. Each 
party will bear his own cost. 

R. L. Decree modified. 


(37) 27 M. 435; 14 M. L. J. 105. 





ALLAHABAD HIGH COURT. 
SECOND OIVIL APPEAL No. 1400 or 1923. 
February 24, 1926. 

l Present:—Mr. Justice Walsh. 
Musammat KHATUN BIBI—DEFENDANT 
— APPELLANT 
versus 
RAJJAB—Puatntirr—ResponDEnt. 

Muhammadan Law—darriage—-Pre-nuptial agree- 
ment to live with wife's parents—Legality. 

An agreement by which a Muhammadan husband 
binds himself to live presumably for all time, so long 
asthe marital relationship continues, in his wife's 
house is invalid. 

{Oase-law reviewed. ] 

Second appeal against a decree of the 
Subordinate Judge, Allahabad, dated the 
30th of July 1923. 

Mr. Mukhtar Ahmad, (with him Mr. Iqbal 
Ahmad), for the Appellant. | 

Messrs. U. S. Bajpai and N.C. Bose, for 
the Respondent. 


JUDGMENT.—This appeal raises a 


KHATON BIBI V, RAJJAB. 


[94 I. ©. 1926} - 
question of the validity of an agreement in 
relation to a Muhammadan marriage, which 
seems to, me to be concluded by authorities 
which I feel compelled to follow, even if I 
did not agree with them. 

A Muhammadan husband sues his wife 
for restitution of conjugal rights. The wife 
alleges that in breach of an agreement, 
made on the. 1st of March 1921, (an ante 
nuptial agreement, she is entitled to, and 
has, in fact, divorced her husband. The 
lower Appellate Court held that there is 
no proof that the defendant exercised the 
option of divorce and it also rightly held 
that the agreement gave no power to the 
wife to divorce. In my opinion, the ques- 
tion of divorce is aside issue, which really 
does not arise. The real question is whe- 
ther the agreement is binding upon the 
husband so as to disentitle him to bring a 
suit for restitution of conjugal rights. The 
agreement is not correctly set out in the 
written statement. In fact, it appears to 
me to have been deliberately mis-stated in 
the written statement. The material pòr- 
tion of the agreement made by the husband 
before the date of marriage, as translated 
into English, runs as follows :— 

“I shall live at the house of wife's 
mother and shall always live with my 
wife. If I do not live at her house or live 
at any other place, I shall have no con- 
cern with Musammat Khatun Bibi (the 
wife), daughter of Musammat Maiki (mo- 
ther-in-law), and she will have a right to 
marry Musammat Khatun Bibi to whomso- 
ever she likes. I shall have no concern 
with Musammat Khatun Bibiagain. Ishall 
not live at any other place without the 
pee of Musammat Maiki or Khatun 

ibi. 

Two things are clearfrom this agreement. 
-The word “she” refers to the mother. There 
is no provision giving the wife power to 

* divorce, or an option to exercise that power. 
The appellant contends that the power 
given to the mother to re-marry her daugh- 
ter. is useless without a previous divorce, 
and that the right to divoree must be im- 
plied. That is ina sense true, but it is 
equally true that interpreting the agree- 
ment as it is, the power given to the mother 
is ineffectual, in fact, without a prior 
right of divorce residing in the wife. I 
do not think that it is legitimate to infer, 
or rather to insert into an agreement, a 
provision which is ot there, in order to 
decide whether the agreement itself ig 
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valid or not, or whether it is against public 
policy, The appellant relies upon a pas- 
sage in the 1894 Edition of Ameer Ali's 
book on Muhammadan Law, which, while 
recognising the obvious fundamental right 
of the Muhammadan husband to sompel 
his wife to live with him, states that the 
law recognises express stipulation entered 
into at.the time of marriage respecting 
conjugal domicile, and that, if a husband 
has agreed. to let his wife live at her 
father’s house, he cannot afterwards force 
her to leave it, which, of course, in this 
case he is trying to do by a suit for resti- 
tution of conjugal rights. No authority is 
quoted for that proposition, which probably 
is only true within limits, which the author 
has not fully explained. Further reliance 
is placed upon Hamidoolah v. Feizunnissa 
(1), where it is held that the Muhammadan 
Law permits the delegation by the husband 
to the wife of the power of divorce on cer- 
tain occasions. That does not arise in this 
case, because the agreement contains no 
such delegation, The case also holds that 
an ante nuptial agreement with reference 
to the residence of the wife may be valid, 
if of a reasonable nature. The provision 
in that case was not that the husband 
should live at the wife's father’s house, but 
that the wife should be taken to her father’s 
house four times a year. Clearly that case 
has no bearing upon the present question. 

On the other hand, there seems to be a 
fairly clearly current of authorities that 


an agreement by which the husband binds. 


himself to live presumably: for all time so 
long as the marital relationship continues, 
in his wife's house, is invalid, prima facie 
it would clearly beso, becauseit is inson- 
sistent with the fundamental rule of 
Muhammadan Law, and it is an attempt 
to bind the liberty of the subject which, 
as a general, is against public policy. The 
question first arose in Hamid-un-Nissa Bibi 
v. Zohir ud-Din Sheik (2), where, without 
deciding the question because it was un- 
necessary to do so, the Court, which includ- 
ed the Chief Justice of Bengal, expressed 
great doubt whether such a stipulation 
could be valid in any case. That was in 
1830, In 1904, in Abdul Piroj Khan v. 
HHussenbi (3), a Bench, including the Chief 
Justice, held that it was not competent for 


(1) 8 C. 327; 10 O. L. R. 291; 6 Ind. Jur, 414; 4 Ind, 
Dec. (x. s.) 209. F 

(2) 17°C: 670; 8 Ind, Dec. (x. s.) 986, 

(3) 6 Bom, L. R. 728, 


15 


KHATUN BIBI V, RAJJAB, 


225 


the husband and wife to enter into an 
agreement, by which the husband consent- 
ed that his. wife might live with her 
parents. That is different from this cass. 
The permission there was not so strong: 
but, of course, it was a surrender of the 
husband’s ordinary right to decide tha 
residence fur himself and his wife. 1n 1910, 
in Imam Ali Patwari v. Arfat-un-Nisa (4), 
it was held positively by Mr. Justice Ste- 
phen aud Mr Justice Mullick, that a con- 
dition in kabinnamah, that the husband 
should live with a wife in her father's 
house and that she would be entitled to 
divorce him’ if he did not, was invalid in 
Muhammadan Law, That case is really 
applicable here. In 1916 another Court in 
Calcutta, neither,of the members of which 
was a Muhammadan, took the same view 
alter going into the law and considering 
the previous decision reported as Imam Ali- 
Patwari v. Arfat-un-Nissa (4) to which I 
have already referred. That case is report- 
ed as Imam Ali Patwari v. Arfatunnessa 
(5). There is finally the authority of the 
Punjab High Court in 1920 Fatima Bibi v. 
Nur Muhammad (6), in which the matter 
was gone into very thoroughly and the 
judgment was delivered by a well-known 
Muhammdan Lawyer, Mr, Justice Abdul 
Raoof. 

In the face of all these authorities, I hold 
that this agreement, to the extent to which 
it bound the hushand to live with his wife 
at her father’s house, was. invalid and 
could not constitute a defence which was 
the real defence set up at the trial, 
to a suit for restitution of conjugal 
rights. l am deciding the point somewhat 
differently to the way in which it was dealt 
with in the Court below, although in sub-’ 
stance the decision is the same. No ques- 
tion, in my opinion, ofa divorce arises in 
this case at all and, if it did, the finding of 
the lower Court that the so-called option 
in favour of the wife had never been exer- 
cised would be fatal to it inanyevent. The 
appeal must be dismissed with costs, in this 
Court on the higher scale. : : 

R: D: Appeal dismissed, 

(4) 21 Ind. Cas. 87; 18 Q W. N. 693, 

(5) 32 Ind. Cas. 707. 

(6) 60 Ind. Cas, 88; 1 L. 597, 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 8 or 1923. 

f March 26, 1925. 
Present:—Mr. Justice Krishnan and 
Mr. Justice Odgers. 

MUCHUMARRI MALLIAH AND OTHERS 
-— DEFENDANTS Nos. 1 anp 2, 4 ro 12 axo 15 
—APPELLANTS 


versus 
YERRAVULU GAN 


7 $ 
NGANNA AND OTHERS 
— PLAINTIFEFS Nos. 1 To 10 AND DEFENDANTS 
Nos, 3, 13 AND 14—RESPONDEN1S. 

Pleadings and proof—Suit for declaration of 
customary right—Custom, found against --Common 
Law right as citizen, whether can be set up. 

Where the plaintiffs who are shepherds in a village 
sue the defendants, the members of another com- 
munity, for a declaration that they, the plaintiffs, are 
entitled by custom to take their procession on marri- 
age and other festive occasions through the public 
streets of the village with music, dancing and 
torches by daylight, which they claim to be com- 
ponent parts of the procession itself, from time im- 
memorial and the alleged customary right is not 
proved, the plaintiffs’ suit must fail. Any right which 
the plaintifis may “have, based upon their Common 
Law right as citizens, must be vindicated in a separate 
suit. [p. 228, col. 1.] 

Obiter.— Any member of the public has got the right 
to use a public street in any lawful manner and a 
declaration can be granted if he is prevented from so 
doing without proof of any special damage. [zbid.] 

Appealagainst an order of the District 
Court, Cuddapah, in Appeal Suit No. 35 of 
3921, preferred against a decree of the 
Court of the Temporary Subordinate Judge, 
Cuddapah, in Original Suit No. 5 of 1920, 
` This appeal coming on for hearing on 
the 10th Ocfober 1923, the Court delivered 
the following 


SJUDGMENT.—This is an appeal 
against an order of remand by the District 
Judge of Cuddapah in a suit brought by 
the plaintiffs, the shepherds of a village 
called Thathireddipalli, for a declaration 
that they are entitled to take their pro- 
cessions on marriage and after festive 
oceasions through the public streets of the 
village with certain ceremonials attached 
to it, which they claim to be component 
parts of the procession itself from time 
immemorial. They say that they are entitl- 
ed to carry on their processions with music, 
dancing, torches byedaylight and with 
vahanams. They allege in the plaint that 
the defendants, who are the Kapus of their 
place, threatend to obstruct them in exer- 
cisg this right of theirs. ° 


The suit was first before the Subordinate . 


Judge of Cuddappah and he held that the 
dispute between the parties was confined 
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‘to the claim by the shepherds to carry 


torches during daylight, that that was a 
mere dignity or honour and that no decla- 
ration could be given asto that right it 
not being a civil right at all; and he, there- 
fore, “dismissed the suit. It was against 
that that an appeal was filed by the she- 
pherds before the District Judge. The 
District Judge has come tothe conclusion 
that it is nota question of a mere decla- 
tion of adignity or honour that is involv- 
ed inthis case but a right of procession 
along the public road ina certain manner 
accompanied by music, ete., which was ob- 
structed and that. therefore, thisis a suit of a 


civil nature, the obstiuction being really to . ` 


the procession itself. ‘he plaintiffs explain 
before us that they claim the right to take 
their piocessions with those accompani- 
ments only as a matter of customary right, 
and they admit that unless they are able 
to establish that they have a customary 
right of carrying on their processions 
with daylight torches which. is the 
main point in dispute between the par- 
ties, they are not entitled to a declara- 
tion but, if they do prove that, they would 
be entitled tothe declaration claimed as 
without these customary component parts 
of the procession, the procession itself will 
be of no value, and the stoppage of the 
accompaniments will be tatamount, as the 
District Judge has held in the lower Court, 
to stoppage of the precession altogether. 


Before disposing of this case, we think 
it would lead to quickness of despatch and 
convenience of parties if we call for a 
finding on the following issue: =~- 

Whether the plaintiffs have a right 

by custom to carry on their procession 
along the public streets on the occasions 
mentioned in the plaint with daylight 
torches as claimed by them? 
e The Subordinate Judge will try this 
issue after taking evidence from both sides - 
‘and submit his finding in three months. 
Ten days for objections. : 





In compliance with the order contained 
in the above judgment the District Judge 
of Cuddapah submitted the following 


FINDING.-—In this case ‘the High 
Court has called for a finding on the follow- 
ing issues:— 

Whether the plaintifis have a right, by 
custom, to carry on their procession along 
the public streets on the. occasions men- 
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tioned in the plaint with daylight torches 
as claimed by them? . f 
* kal * * * * 
The weight of evidenceand probabilities 
are'against the plaintiffs and I find that the 
custom is not proved. Kit 


JUDGMENT.—In this case we called 
fora finding on the issue “Whether the 
plaintiffs have aright by custom to carry 
on their procession along the public streets 
on the occasions mentioned in the plaint 
with daylight torches as claimed by them?” 
A finding has been returned by the Dis- 
trict Judge against the plaintiffs: he has 
held that it is not proved that the plaint- 
iffs have made out such a custom as alleg- 
ed by them. Ordinarily on this finding the 
appeal would have been allowed and the 


x 





. suit directed to be dismissed, but it is 


argued by Mr. Ramachandra Ayyar for 
the plaintiffs who now appears for the first 
time in the case that we should go back 
upon what we held on the last occasion and 
hold that the plaintiffs have a right as mem- 
bers of the public to use public roads in 


| any manner that they can lawfully use 


them ‘and that it is not open to any other 
member of the public to prevent them 
from so doing unless they infringe some 
particular right of the other or they in- 
fringe any Magisterial orders or Police 
regulations or cause injury to any mem- 


‘ber of the public by so using. This argu- 


ment was not urged before us at the time 
when the case was heard by us and we 
called for findings. In fact as stated in 
our judgment it was expressly admitted by 
the learned Vakil who then appeared for 
the plaintifis that the plaintiffs based their 


“right to take processions with the accom- 


paniments named only asa matter of cus- 


_tomary: right and ifthey were not able to 


establish such a customary right they 
would not be entitled to a declaration. 

It is contended on” behalf of the plaint- 
iffs that the learned Vakil who appeared 
then was acting beyond his authority and 
the admission being on a question of law 
is not binding on. the clients; but the 
argument overlooks the nature of the suft. 
The plaint says that by immemorial custom 
the plaintifis in this suit and their caste- 
men have the right from time immemorial 
to condyct processions in these streets 
with music and daylight torches. The 
Kapus the defendants’ denied this custo- 
mary right and they stated that it was 
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merely an attempt made by the plaintiffs 
to make themselves equal to the Kapus 
in caste status by carrying daylight torches 
and that the Kapus alone were entitled to 
this privilege and On that ground they ob- 


- jected to the declaration being granted, 


‘The issue was worded like this :—‘‘Whether 
the plaintiffs have not the right to carry 
daylight torches in procession as claimed 
by them?” It was admitted before the 
Subordinate Judge as noted by him in 
para. 7 that the suit was for the vindication 
of a dignity, i. e., for a declaration that the 
plaintiffs were entitled- to carry torches 
during daytime on ceremonial occasions. 
He declined to give the plaintiffs a declara- 
tory decree as prayed for holding that the 
case was one for a declaration of a mere 
dignity or honour unconnected with any 
office or temple and he was of opinion that 
the right was not one which Civil Courts 
ought to recognize. Before the appellate 
Court the District Judge starts his judg- 
ment by saying that the suit was for a 
declaration of the customary right of the. 
Gollas of ThathireddipaHi to go to their 
temple in procession through certain public 
streets with music and torches during day- 
time on marriage and other ceremonial oc- 
casicns and for an injunction. In the course 
of his judgment no doubt he treated the right 
claimed as not different from the inherent 
right of every citizen to use the public 
streets in a lawful manner andsaid, “Admit- 
tedly the streets in question are public 
streets. All members of the public have, 
therefore, equal rightsin them. Apart from 
any custom every citizen has an inherent 
right to conduct processions, civil or re- 
ligious, through a public street, soas not 
to obstruct the use of it by other and 
subject to any directionsa Magistrate may 
lawfully -giveto prevent obstructions of 
thoroughfare or breaches of public peace.” 

It was objected before us on. the former 
occasion that this view ofthe case was not 
permissible considering the way in which 


-the suit was framed, the suit being to 


vindicate a customary right. It is not 
without due care and deliberation that the 
plaintiffs confined thepmcase to a vindica- 
tion of what they call a customary right 
for the plaintiffs Gollas would have no doubt 
objected to the Malas and Madigas and other 
low castes exercising a rightsuch as the 
one in question now. If the right is to be 
claimed as aright inherent in every citizen 
the Malas and Madigas would be equally 
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entitled to the right of carrying daylight 
torches in their processions but the Gollas 
in their evidence carefully deny that any 
but the Kapus and themselves have got 
that right; so that it is clear that here we 
have not got to deal with the general ques- 
tion as to what the right of a member of 
the public ison the public road. It is in 
view of this contention that the learned 
Vakil for the plaintiffs who appeared on 
the last occasion admitted that unless he 
was able to establish his customary right 
his case must fail.. We do not think, there- 
fore, that it is open now to the plaintiffs 
or to the learned Vakil who appears for 
them to put his case upon a general in- 
herent right of the public on public roads. 
The recent decision of the Privy Council 
reported as Manzur Hassan v. Muhammad 
Zamman (|) has put the matter beyond 
controversy that .any member of the public 
has got the right to use a public streét 


“in any lawful manner and a declaration 


can .be granted if he is prevented from’ 
so doing without proof of any special 
damage. This was the view taken by the 
Madras High Court and the Privy Council 
has accepted the Madras view as correct. 
But that case has no bearing on the pre- 


_ sent case, because such a case as this must 


necessarily fail when the custom is not 


proved. Any right that the plaintiffs may 
conceive themselves to have, based upon - 


their position as citizens, they will have 
to vindicate by another suit, if they are 
go advised and if they find it necessary to 
do so. Mr. Ramachandra Ayyar, has quot- 
ed somé cases toshow that so long as this 
case is pending before us it is open to us 
to re-consider the decision already taken 
if wefind that. that decision is not correct 
to put’matters right. It may be that the 
partiés have not right to insist upon 


re-opening questions that had been de-, 


cided: before calling fora finding but I 
am clearly of cpinion` that it is open 
to the Court todo so if it thinks fit and 
it cannot be said to act without jurisdic- 
tion if it goes back upon the position taken 


by it previously so long as the case is not. 


out of its hands. “lis not necesgary. how- 
ever to decide this’ point, for the point that 
has now been taken by Mr. Ramachandra 


(1) 86 Ind. Cas 236; 48 M. L. J. 23; A I. R, 1925 
P.G. 36; 21 L. W. 239; 6P. L. T.115; 23 A. L. 
179; 27 Bom. L. R, 170; 2 O. W. N. 53; L. R. 6. 
P. 0) 34; 99 0. W. N. 486; 47 A, 151; "3 Pat, L. 
800 (2. 0). ~ : = ` 
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Ayyer we have held is not open to him on 

the frame of the suit. We must, therefore,’ 
accept -the finding of the District Judge, 

as against his finding nothing has been ` 
urged, and.we hold that the customary: 
right is not proved.. In this view. the’ 
appeal must be allowed and the suit dis-. 
missed with costs. 


V, N. V. Appeal allowed. 


CALCUTTA HIGH COURT. 
ÅPPEALS FROM ORDERS Nos. 63 AND 64 or 1924. 
„August 19, 1925. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Duval. - i : 
In Apprat No. 63 or 1924. 
KHORSHEDENNESSA KHATOON— 
DEFENDANT No. 3—APPELUANT 
In APPrAL No. 64 or 1924. 
MAHAMMAD BAZLAR RAHAMAN 
COHOWDHURY—DEFENDANT No, 1— 
APPELLANT 


versus 
HAKIKANNESSA BANOO—-PLAINTIFE ` 
— RESPONDENT IN BOTH. l 
Civil Procedure Code (Act V of 1908), O. IX, r. 18— 
Notice, service of— Pardanashin lady—Service on son, 
validity of. om 
Service of notice on the son of a pardanashin lady’ 
living in the same house with her is valid ‘and proper 
service. [p. 229, col. 1.) i 


Appeals against the orders of the Subordi- . 
nate Judge, Fourth Court, Mymensingh, 
dated the 30th of June 1923. : 

Mr. Sasankajiban Roy and : Babu 
Bhupendra Chandra Guho, for the Appel- 
lant. ' 

Babu Birendra Kumar De, for the Re- 
spondent. : ; i s = 

: JUDGMENT. - Re 

Greaves, J.—These two appeals are by 
defendants Nos. 3 and 1 respectively 'in a. 
partition suit for setting aside an ex parte 
decree that had been passed for partition `- 
of certain properties.” Defendant No.3 is ~- 
a pardanashin lady ánd her: case: is ‘that ` 
she was never served. Defendant No. 1 
who is appellant in Appeal No. 64 of 1924- 
says that he was unable to present his-case ` 
to the Court owing to the negligence or - 
collusion of one Bhola Nath an.employer 
of his who had been entrusted by him 
with the conduct of the case. So far as the 
lady is concerned, defendant No. 1, the 
appellant in Appeal No. 63, it appears that 
the service was effected by serving summons 
on hey third son who lives in the same 
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house as the lady. Under the circum- 
stances it seems to me thatit must be taken to 
be a proper service on this lady and we 
have not the slightest doubt that she knew 
all about the suit and that she had ample 


opportunity of giving due and properein-. 


structions with regard to the conduct of 


the case. 
The result isthat Appeal No. 63 of 1924 


is dismissed with costs~—hearing-fee, one. 


gold mohkur. 

` Defendant No. 1-filed a written statement 
in the suit but he was not present when 
- the ex parte decree was passed on the 13th 
December 1923. Sofar as I can make out 
from the evidence which is very incomplete 
Bhola Nath on or about the 28th November 
when the suit was adjourned until the 
‘18th December was present at the place of 
hearing and according to his story he 
left a rupee with some person to be handed 
“over to the Pleader Girindra Mohan Datta 
in order that he might apply on the 13th 


December for further adjournment of the 


suit. Apparently, the fee never reached the 
Pleader Girindra and no application for 
adjournment was made and the suit was 
decreed er parte. Now, no doubt, if there 
had been no negligence on the part of 


defendant No. 1 he should be allowed, - 


‘under the circumstances, an opportunity of 
having the case re-heard. But Iam not at 
all satisfied that he can be acquitted: of 
negligence in the matter, Bhola Nath 
‘returned from Mymensingh some time after 
the 28th November and surely, it was the 
duty of defendant No. 1 to enquire in a 
suit of thisnature as to what had happened 
at Mymensingh on the 28th November, If 
he failed to enquire he was, in my opinion, 
guilty of negligence and the Court should 
not assist him and if he did enquire then 
he knew that the suit had beenadjourned 
until the 13th December and yet in spite 
of this -Bhola Nath and he were both 
contént to rely the fact that he had left the 
fee behind with instruction that the Pleader 
was to apply for adjournment on the 13th 
December. We think that they had no right 
to assume that the. Court would grant an 
adjournment on the 13th December and 
that it was their duty to have made proper 
and adequate provision for the carrying 
on of the case if,as turned out, the ad- 
journment was refused ou the 13th Decem- 
ber. 

In the circumstances, holding as we do 
that the appellant was negligent in the 
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case we do not think that we should be 
justified in setting aside the ex parte decree 
which has been passed. Parties should 
learn that they cannot have as of right 
an adjournment or-if ‘an adjournment is 
refused and ‘the case proceeds that-they 
cannot have the case restored as_of, right 
and it will be better for the conduat. of 
litigation as well as for the community. Ag a 
whole when this is realized. 

The result is that this appeal -1i5. also 
dismissed with costs—hearing-fee, one. gold 
mohur. 

Duval, J.—! agree. 

R. L. Appeal dismissed. 


PATNA HIGH COURT.’ 

Civit Revrsion No. 477 or 1925. 
February 18, 1926. 

Present :—Mr. Justice Adami, 

Syed FARIDUDDIN AHMED— 
PETITIONER 
VETSUS f 
Syed ABDUL WAHAB—Opposirs PARTY. 

Civil Procedure Code (Act V of. 1908), O. XXVI; r. 

4 (1) (a)—Hramination of plaintiff on commission— 
Applicant for removal of guardianship, examination 
on commission of. 

Ordinarily a plaintiff, having had a choice of forum, 
is not entitled to claim to be examined on commission 
outside the jurisdiction of the Court in which the suit is 
pending. But where the plaintiff has had in effect no 
choice of forum, he can, in a fit case, be permitted to 
examine himself on commission. [p. 230, col. 1.] 

Muhammad Akbar Ali Khan v. Herbert Fr ancis, 84 
Ind. Cas. 993: 3 Pat. 863; (1925) Pat. 326; A. I. R. 1925 
Pat. 125; 6P. L. T. 520, Sarat Kumar Ray v. gom 
Chandra Chatterjee, 68 Ind. Cas. 9; 35 C. L. J. 78 
I. R. 1922 Cal, 42, Nadin v. Bassett, (1884) 25 Ch. D. 
21; 53 L. J. Ch. 253; 49 L. T. 454; 32 W. R. 70 andeRoss 
v. Woodford, (1894) 1 Ch. 38; 63 L, J. Ch. 191; 8 R. 20; 
10 L. T. 22;42 W. R. 188, referred to. 

Application for revision of an order of 
the District Judge, Patna, dated the 30th 
November 1925. 

Messrs. K. Hussain, Syed Ali Khan and 


S. M. Wasi, for the Potjtioner. 

Messrs. "W. H. Akbari and Ghulam 
Mohammad, for the Opposite Party. 

JUDGMENT.—This application is 
directed against an order of the District 
Judge of Patna, directing a commission to 
issue for the examination of the opposite 
party and his wife at Dacca, The opposite 
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party isa Reader in Arabic at the Dacca 
University; his wife isa girl aged about 19 
who is the daughter’ of the petitioner. The 
petitioner had been appointed the cer- 
tificated guardian of the girl and her pro- 
perty before her mariage to the opposite 
party. Last June when the opposite party 
was living in Patna, where his wife's pro- 
perty is situated, he made an application 
for the removal of the petitioner from the 
guardianship and for the appointment of 
himself in his place, The girl was then 
residing with her father. The wife was 
enceinte, and the opposite party, who had 
got the appointment of Reader in the Dacca 
University, took away his wife from her 
father’s care to Dacca, and since then the 
Opposite party and his wife have been 
residing in Dacca. In October or Novem- 
ber last, when the case came on before the 
District Judge, the opposite party applied 
to he allowed to be examined on commis- 
sion in Dacca, and, after hearing the objec- 
tion of the petitioner, the District Judge 
ordered the commission to issue for the ez- 
amination both of the opposite party and 
of his wife. The ‘ground given by the 
opposite party for the issue of such com- 
mission was that his wife was likely to ba 
giving birth toa child in the near future 


and that she would not be able to leave . 


Dacca, nor would he himself be able to 
leave her in that condition; also as Reader 
in Arabic at the University, it would be 
difficult, if not impossible, for him to leave 
his duty. 

The grounds taken before this Court are 
. that, though a commission may be issued 
for the examination of a defendant or wit- 
nesses, it is irregular to grant such a com- 
mission in the case of the plaintiff who has 
had the choice of forum and must abide 
by his choice. It is also urged that it will 
cause great 
if he has to go to Dacca, and also, if thé 
girl is under the charge of her husband 
af the time the examination is conducted 
on commission, it is likely that the opposite 
aed will be able to have influence with 

er. 


With regard tothe argument that in- 


the case of a plaintiff, a commission should 
not issue outside the jurisdiction, the learn- 
ed Advocate has relied on the case of 
Muhammad Akbar Ali Khan v. Herbert 
Francis (1). There the plaintiff, residing 

(1) 84 Ind. Cas. 993; 3 Pat. €63; (1625) Pat. SEGA. 
1. R, 1925 Pat. 125; 6P. LI 520, °- 


FARIDUDDIN AHMED v. ABDUL WAHAB. 


harassment to the petitioner. 


|94 I. O. 1926] 


in London, had instituted a suit against, 
the defendant, residing in Patna, in the 
Patna, Court, and applied for his examina- 
tion on commission in London. Das, J., 
after reference to the several cases, held 
that the plaintif, having had the choice of . 
forum .was not entitled to claim to be’ ex- 
amined on commission outside the jurisdic- 
tion. The cases of Sarat Kumar Ray v. 
Ram Chandra Chatterjee (2), Nadin v. Bassett 
(3) and Ross v. Woodford (4) were relied on. 
The general ground on which an application 
to examine a plaintiff on commission is 
refused is that the plaintiff had had his 
choice of forum and, therefore, should not 
be allowed to ask for his examination else- 
where than in the Court in which he has 
instituted his suit. 

In the present case the opposite party 
had no choice of forum; he himself was 
residing in Patna and so were his wife 
and the petitioner and his wife's property 
was situate also in Patna. It was only 


“because he received the appointment of . 


Reader in Arabic at the Dacca University 
that he had to go to Dacca, 

. Under the circumstances of this case, I 
think that the order ofthe District Judge 
should be upkeld. However, the issue of 
a commission to Dacca will cause the peti- 
tioner expense and trouble and I think it 
should be directed that the costs of the 
commission to the petitioner should be de- 
posited by the opposite party before the 
commission issues, and I would direct ac- 
cordingly, Also ifitcan be managed, the 
learned District Judge should direct that 
the examination of the wife of the opposite 
party should be conducted in the presence 
of an officer of the Court at Dacca elsewhere 
than in the opposite party’s house. 

Subject to these modifications, the ap- 
plication is rejected. Hearing fee two gold 
mohurs. . 

N. H. Application rejected, 
a) 68 Ind. Cas. 9; 35 Ce L. J. 78; A. I. R. 1922 Cal 


(3) (1884) 25 Ch. D, 21; 53 L. J. Ch. 253; 49 L. T. 454; 
32 WR. 70 


(4; (1894) 1 Ch. 38; 63 L. J. Ch. 191; 8R. 20; 70 L, 
T. 99,42 W. R. 188. l 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Daoree No. 274 

oF 1925. 
December 14, 1925. 
Present:— Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. . 
BHUBAN MOHAN BAWAK ano OTHERS 
— PLAINTIFFS—APPELLANTS 
2 versus 
Tun CHAIRMAN or rae MUNICIPAL 
COMMISSIONERS or rue DACCA MUNI- 
OCIPALITY—DesFEnpANT—RESPONDENT. 

Bengal Municipal Act (III B.C. of 1884), ss. 102, 108, 
118 —Re-valuation of holdings without fresh determina- 
tion of percentage rate—Legality—Privy and water 
taxes—Liability—Remedy of person aggrieved—Civil 
Procedure Code (Act V of 1908), s. 96—Second appeal 
—Meaning of word—Finding of fact. 

Section 102 of the Bengal Municipal Act provides 
that once a percentage has been fixed it shall remain 
in force until rescinded or until the Commissioners 
at a meeting determine some other percentage at 
which the rate will be levied from the next year. 
There is no provision‘in the Act which provides that 
every time there is afresh valuation there must bea 
formal meeting to fix the percentage even though the 
Commissioners intend the same percentage to con- 
tinue. [p. 232, col. 2.[ 

In some cases it is the owners and in others it is 
the occupier that is liable for privy and water taxes. 
A person’who disputes his liability to be assessed 
has his remedy by way of an application to the Com- 
missioners under s. 113 of the Act and until he has ex- 
hausted thé remedies provided by the Act he cannot 
invoke the assistance of the Civil Courts. [p 233, col. 1] 

The finding as to the meaning of a word isa ‘finding 
cb a and cannot be disturbed in second appeal. 
ibi 

Appeal against a decree of the District 
Judge, Daca, dated the 24th of November 

-1924, confirming that of the Additional 
Mansit of that place, dated the 26:hof Ht May 
1924. 


Sir Benode Chandra Mitter and Babu 
es a Chrntra Guha, for the Appel- 
ants 

Mr. B. L. Mitter (Advocate General) and 
Babu Prokas Chandra Pakrasi, for the 
Respondent. 


JUDGMENT, 

Cuming, J.—This appeal arises out of 
asuit brought by one Bhuban Mohan Basak 
on his own behalf and on behalf of the 
rate-payersof Dacca against the Chairman 
ofthe Municipal Commissioners of Dacca for 
a declaration that the last assessment made 
by the Dacca Municipality is null and void, 
illegal and witra vires and that there is no 
Municipal tax payable for the years 1923-24, 
H> also prayed for a permanent iujunction 
-  torestrain the A Municipality from realising 

` the taxes, 
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His case was briefly as follows:— 

On the 23th June1922 the Gotu NA 
passed a resolution that the general revi- 
sion of the assessment of holdings be under- 
taken without. delay as it was overdue. In 
pursuance of thisresolution an Assessor was 
appointed to valuethe holdings and also 
an Assistant Assessor. Valuation was duly 
made and accepted and the new assessment 
was made. There was no change in the 
percentage charged on the valuation, which 
remained as it was before. This assessment 
was brought into force for the years 1923-24. 
The plaintiff complained that the assess- 
ment was illegal for the following reasons:— 

(1) That the resolution of 28th June was 
illegally passed, the objection, ifI under- 
stand itrightly, being that an amendment 
and substantive motion were put at the 
same time. 

(2) That no percentage was fixed before 
the assessment and that under the resolu- 
tion the Commissioners cannot assess any 
tax without first fixing the percentage. 

(3) That Government and Railway build- 
ings have not been properly assessed and 
many holdings have not been assessed at all, 

(4) The Assistant Assessor had not power 
to assess any buildings. 

(9) Theprivy and water tax being pay- 
able by the occupiers, assessment of tha 
owners to pay it is illegal. 

(6) That assessmentof privy and water 
tax ofhouses let when the occupier was 
living elsewhere was illegal. 

(7) That the assessment made being on a 
different basis is illegal. 

(8) That as the money realised by the 
assessment exceeded the expenditure by ' 
Rs. 1,04,000, it was illegal. 

A number of issues were framed. : 

The Trial Court for reasons which it is ° 
unnecessary to specify found against the. 
plaintiff and dismissed his suit. 

The plaintiff appealed to the District 
Court where he was equally unsuccessful. 
He now appeals to this Court. 

His grounds ofappeal number some 20 
but the following points only have been 
urged — 

(1) The meeting of the 22nd June 1922 
resolved that therd’Should be a new assess- 
ment and this means that there should be 
both valuation and fixing of the actual 
percentage. 

(2) The percentage at which taxes - are 
to be levied must be fixed before the valua- 
tion or rating list is prepared and thah 
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whenever there isa fresh valuation there 
must be a fresh fixing of percentage. 

(3) That it is illegal to assess the water 
and privy tax on owners. | 

<1) The whole of the .argument here 
centered round what did the Commissioners 
“mean when in their resolution they resolv- 
ed that there should be a fresh assessment. 
Did they mean both valuation and fixing 
of the percentage‘or did they mean only a 
valuation of holdings? 

Sir Benode Mitter for the appellants 
contends they meant both valuation and 
percentage and that as they have not fixed 
the percentage the assessment is illegal, 
The learned Advocate-General contends 
that “assessment” was used loosely by the 
Commissioners to mean “valuation.” I 
seems quite clear to me that what the 
Commissioners resolved to do at their 
meeting and what they meant in their 
resolution by the expression “assessment” 
is a question of fact. The lower Court of 
Appeal has found that’ by the expression 
“assessment” they meant a valuation of the 
holdings. In second appeal we cannot go 
behind this finding of fact unless it can 
be argued that it is based on no evidence. 
There is, however, no suggestion in any of 
the 20 grounds of appeal that this finding 
of fact was come to without any evidence 
andin these circumstances the appellant 
cannot be allowed to-argue that it was not. 
It cannot be said that the determination of 
the point depends on the construction of 
any document, The document on the con- 
struction of which itis contended that the 
point depends is merely the record of the 
` proceedings of the Commissioners and what 
we are concerned with is what the Commis- 
sioners mean by their resolution. It is 
“not suggested that the record of the pro- 
-ceedings is inaccurate or that it does not 
represent what the Commissioners resolved. 
This disposes of the appellant's first con- 
tention. 

(2) The decision on the second point re- 
quires the consideration of certain sections 
ofthe Municipal Act, viz., s. 96, s. 97, 97-A 
s. 102 and s. 103. Sir Benode Mitter contends 
that the Commissioners have not complied 
with s. 103 of the Act and hence- their 
action is illegal. 

Section 103 runs as follows :— 

“As soon as possible after the percent- 
age at which the rate is to be levied for 
the next year shall have been determined 
under the last preceding section, the Com- 
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missioners shall cause to be prepared a 
valuation and rating list, which shall contain 
the following particulars— 
(f) amount of rate payable for the year; 

(g) amount of quarterly instalment.” 

Section 102 which is referred to in this 
section provides that at a meeting to be 
held before the close of the year next pre- 
ceding the year to which the rate will 
apply the Commissioners shall determine 
the percentage on the valuation of holdings 
at which the rate shall be levied and the 
percentage so fixed shall remain in force 
until the order of the Commissioners 
determining such percentage shall be 
rescinded and until the Commissioners, at 
a meeting shall determine some other 
percentage, Sir Benode Mitter argues that 
if s. 102 ands. 103 are read together it is 
clear that the valuation and rating list can 
only be prepared shortly. after a meeting 
has been held to fix the percentage and 
thatas no such meeting was held after the 
valuation was made the assessment was 
illegal. Idonot think that this is neces- 
sarily the interpretation to be placed on 
these sections. Section 102 provides that 
once a percentage has been fixed it shall 
ramain in force until rescinded or until 
the Commissioners ata meeting determine 
some other percenrage at which the rate 
will be levied from the next year. The 
reasonable interpretation to be put on this 
section then is that the rate fixed con- 
tinues unchanged and is to be considered 
as the rate forthe year until altered. It 
might be said that by implication the rate 
is to be considered as fixed each year at 
the same rate until changed and is 
although there is no formal meeting to do 
so. The Commissioners by holding no 
meeting to change it by implication fixed 
the rate at the old rate. There is no 
provision in the Act which provides that 
etery time there is a fresh valuation there 
must be a formal meeting to, fix the per- 
centage even though the Commissioners 
intend the same pereentage to continue. 

Itno doubt might be argued that the 
Commissioners should after they have made 
a valuation take into consideration the 
percentage rate and consider how much 
money they require and, therefore, what the 
rate should be No doubt if the Municipality 
was properly managed, as a business 
concern should be, this would be done, 
but the fact that it has mot been done does 
not, I think, render the assessment invalid, 


[94 I. O. 1926] BHUBAN MOHAN BASAR V. CHAIRMAN, MUNIOIPAL COMMRS., DACOA, 


Ido not think reading the Act asa whole 
that itis required that whenever a fresh 
valuation is made the Commissioners must 
hold a meeting to fix the percentage. I 
think itis open to them by not holding any 
meeting to levey the rate atthe old rate of 
percentage on the new valuation. 

(3) The last point to be dealt with is the 
privy and water tax. 

It seems to be the case of the appellant 
that the privy and water tax is payable by 
the occupier and it is illegal to assess 
owners to privy and water tax. Section 279 
(3) provides that the water rate shall be 
paid by the occupier and s. 281 provides 
that such occupier may recover } share from 
the owner. 

Section 282 provides that when the house 
ig unoccupied the owner will pay / rate. 
Section 312 provides that if the house is 
occupied by more than one tenant several- 
ly it shall be lawful for the Commissioners 
to recover the rate from the owner, With 
regard to privy tax the provisions are more 
or less similar. It is thus clear that in 
some circumstances the owner and in other 
circumstances the occupier is liable. There 
is, therefore, nothing illegal in assessing an 
owner to pay privy and water tax. It may 
be, however, that the owner is wrongly 
assessed in some cases while in other cir- 
cumstances the assessment is legal, for it 
cannot be said thatin no circumstances is 
the owner liable. The Municipality may 
owing to ignorance of the facts assess the 
owner where they ought to assess the 
‘ occupier and vice versa. The aggrieved 
person has his remedy under s, 113 which 

rovides that a person who disputes his 
iability to be assessed may apply to the 
Commissioners under s. 113. Clearly this 
was the remedy open to the plaintiff of 
which he did not avail himself, 

Until the aggrieved person has exhausted 
the remedies which the Act provides he 
cannot invoke the assistance of the Civil 
Courts. This point is also decided against 
the appellants. 

The resultis that the appeal fails and is 
dismissed with costs. 

B. B. Ghose, J.—I agree.’ The first 
point argued in the appeal that the resolu- 
tion of 28th June 1922 of the Commissioners 


- was not given effect to is based on the 


ground that there has not’been revision of 
“assessment” of holdings but only a valua- 
tioni- This depends ‘upon the meaning of 
the word ‘‘assessment” as used in the 
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resolution. The Court of Appeal below 
has held that the word is not necessarily 
of wider import than the word “valuation.” 
It is argued that this is a question of 
construction and maya be raised in second 
appeal. The expression “construction ` 
as applied to a document includes two 
things : first, the meaning of the words; and . 
socondly, the effect which is to be given to 
them. It is well-settled chat the meaning 
of words is a question of fact in all cases. 
The effect of the words is a question of 
law. This distinction between the meaning 
and the legal -effect of expressions used 
must be always borne in mind. This 
question cannot, therefore, be raised in 
second appeal. |“ Moreover as the learned ` 
District Judge points out the word “ asses- 
” and “assessment” have been rather 
loosely used in the Municipal Act itself, 
The second and most, important ques- 

tion is whether the valuation and rating 
list prepared under s. 103 is null and void, 
as the procedure prescribed in s. 102 of the 
Bengal Municipal Act has not been follow- 
ed. Section 102 provides that the Com- 
missioners at a meeting, before the close 
of the next preceding year to which the 
rate will apply, shall determine the percent- 
age on the valuation of the holdings at 
which the rate shall be levied, and the 
percentage so fixed shall remain in force 
until that order is rescinded or some other 
percentage is determined. This seems to 
imply that when once the percentage is 
determined that will continue in force for 
each succeeding year so long as itis not 
altered in the manner povided in the 
section. It follows that if there is no 
intention to rescind or alter the percentage 
which has been once fixed it is not neces- 
sary that the Commissioners should at a 
meeting determine that the same percent- - 
age on the valuation should remain in 
eforce. Stress, however, is laid upon the 
opening words of s. 103 by Sir Benode 
which runs as follows:—“ As soon as pos- 
sible after the percentage at which the rate 
is to be levied for the next year shall have 
been determined under the last preceding 
section............ “and it is contended that 
this provision shows £fat a valuation and 
rating list cannot be prepared unless the 
percentage is determined under s. 102 
after a new valuation and Sir Benode 
further argues that it is necessary that 
this should be done in order to ascertain 
the gross amount of taxes to. be levied. 
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after a re-valuation. It appears to be quite 
reasonable and proper that the percentage 
should be determined after a new valuation. 
But the question is whether the omission 
to do so renders the preparation of the 
valuation and rating list null and void. 
It seems to me upon a consideration of 
the relevant sections in the Act that the 
passage relied on is only for the purpose 
of instruction and guidance of the Oom- 
missioners in order to enable them to give 
notice in due time of the rates to be levied 
for the next year, or in other words, as 
directory only. No time is fixed for doing 
the act, and no imperative language is used 
that there should be a fresh determination 
of the percentage on a re-valuation, and 
there is the provision that if there is no 
fresh determination the percentage pre- 
viously fixed shall remain in force. The 
omission to fix: a percentage after the re- 
valuation did not operate to the prejudice 
of any person, as the old rate continues, 
Under these circumstances, in my opinion, 
the omission to hold a meeting does not 
carry with it the consequence of nullifica- 
tionof the preparation of the list under 
g. 103. 

With regard to the third point relating 
to the water and latrine tax, the plaintiffs 
are not, in my opinion, entitled to maintain 
the suit. It has been found that these 
plaintiffs are liable to pay the rates. They 
are not persons in the same interest, as 
provided in O., I, r. 8 of the C. P. O., with 
persons who might have been illegally 
rated, if there are any such. If the rating 
on the plaintiffs is excessive that is nota 
matter for the Civil Court to revise. Tho 
appeal should, therefore, be dismissed with 
costs. : 


B. L. Appeal dismissed, 


LAHORE HIGH COURT. 
Cryin, Reviston No. 174 or 1925. 
: February 2, 1926. 
Present :—Mr. Justice Jai Lal. 
Rai Sahib ROOP NARAIN AND ANOTHER 
` —ÜREDITOR Sm PETITIONERS 
versus x 
Messrs. KING KING & Co,— 
DerenDsaNTS—-RESPONDENTS. | 
Provincial Insolvency Act (F of 1920), ss. 87, 43— 
Insolvent's failure to apply for discharge—Annulment 
of adjudication—Protection of creditors, provision as 
to, e 
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A Court has no option but to annul adjudication 
where an insolvent fails to apply for an order of dis- 
charge within the time specified by the Court. But 
with a view to protect the creditors the Court should 
pass an» order under s. 37 of the Provincial Insolvency 
Act vesting property of the debtor in a person appoint- 
ed by it. ; ‘ 

Givil revision against an order of the 
District Judge, Delhi, dated the 12th No- 
vember 1924, reversing that of the Judge, 
Insolvency Court, Delhi, dated the 19th June 
1924 


Lala Sardha Ram, R. S., for the Peti- 
tioners. 3 f 
Lala Moti Sagar, R. B., for the Respond- 

ents, 


JUDGMENT.—One Din Dial was ad- 
judicated an insolvent and a date was fixed 
for him to apply for his discharge. He 
failed to present an application for his dis- | 
charge on the date fixed. The view of the 
Courts below appears to be that this was. 
due to the fact that the insolvent had been 
held to be guilty of fraudulent preference 
in respect of some creditors. Such trans- 
actions were cancelled and the amounts paid 


+o the creditors were refunded to the Official 


Receiver. The insolvent, therefore, took 
advantage of s. 43 which makes it incum- 
bent on the Insolvency Court to annul his 
adjudication. The insolvent thought that 
this would enable him to receive the assets 
in the hands of the Official Receiver and to 
hand them over to those creditors to whom 
he had given fraudulent preference before. 
On an application made by some of the 
creditors the adjudication.order was annul- 
led on the 12th June 1924. This order was . 
cancelled by the District Judge on appeal 
by other creditors who represented that the 
annulment of the adjudication would cause 
them serious loss in the manner already 
mentioned. 

This is a petition by some of the creditors 
who claim that the order of annulment 
should be restored as the provisions of s. 43 
are mandatory and the Insolvency Court 
had no alternative but to annul the ad- 
judication on the insolvent’s failure to apply 
for an order of discharge within the period 
specified by the Court. Messrs. King King 
& Co., who are represented by Mr. Moti 
Sagar before meclaim to be the biggest 
creditors and they oppose this petition, 
Both parties are agreed that their object is 
to prevent: the insolvent from getting pos- 
session of the assets which were originally 
in the hands of the Official Receiver. It 
appears to me that the order of the learned 
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District Judge cannot be sustained. The 
insolvent having failed to apply for an order’ 
of discharge the Insolvency Court had no 
option butto annul his adjudication. But 
in order to protect the creditors under s. 37 


of the Provincial Insolvency Act the-proper . 


order of the Court in this case should have 
been that the property of the debtor shall 
‘vest in a person appointed by the Court. 
This would have obviated the necessity of 
any further proceedings before the District 
Judge. I accept this revision, set aside the 
` order of the District Judge and restore that 
of the Insolvency Court annulling- the ad- 
` judication. of the insolvent Din Dial, and 
add a further direction that the property 
of the insolvent shall vest in Lala Basheshar 
Nath Goela under the provisions of s. 37 
.of the Provincial Insolvency Act. The 
parties will bear their own costs. 
RL. Revision accepted, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DRHOREE No. 1271 
oF 1923. . 
December 17, 1925. 
’ Present :—Mr. Justice Suhrawardy 
and Mr. Justice Mukerjee. 
GANGA PROSAD CHOWDHURY— 
DeEFENDANT—APPELLANT 


3 Versus 
‘KKULADANANDA ROY AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata between co-defendants—Necessary conditions 
—Res judicata, constructive—Limitation Act (IX of 
1908), s. 10—Endowment in favour of deity—Adverse 
possession, how established. 

In order to constitute a decision res judicata be- 
tween co-defendants three essential conditions must 
be fulfilled: (1) that there should be a conflict of 
interests between co-defendants, (2) that it should be 
necessary to decide on that conflict in order to give 
the plaintiff the relief appropriate to his suit, and 
(3) that the judgment should contain a decision on the 
question as between co-defendants. [p. 237, col. 2.] 

[Case-law discussed.] 

The tendency of Courts isto apply the doctrine of 
constructive res judicata as founded on Explanation 
IV ta s. 11, C. P. O., within very narrow limits as 
between plaintiffs and defendants and there is scarcely 
any reom for its application as between co-defendants. 
{p. 238, col. 1.] ; 

For application ofs. 10, Limitation Act, two con- 
ditions must combine, there must be a trustee with 
an express trust and an estate or interest vested in 
the trustee. Therefore, the section is inapplicable to 
m 55. of an endowment in favour of a deity. [p. 240, 

Qi, é, 
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No particular form of an expression is necessary to 
constitute adverse possession; it is always a question 
of animus which has to be gathered from all the 
circumstances. [p. 242, col. 2.] 

Appeal against a decree of the District 
Judge, Burdwan,’ dated the 27th Marêh 
1923, reversing that ofthe Additional Sub- 
ordinate Judge of that District, dated the 


_ 18th December 1920. 


Mr, Sarat Chandra Bose (with him Babu 
Rupendra Kumar Mitter), for the Appellant. 

Bahu Nagendra Nath Ghose (with him 
Mr. Jyolish Chandra Pal), for the Respond- 
ents, | 


. JUDGMENT. 

Mukerji, J.—This appeal arises out of 
@ suit in which the plaintiff asked for a 
declaration thata certain house situated in 
the town of Burdwan is apart of an estate 
of which he alleges he is now one of the 
trustees, and also for recovery of possession 
thereof, 

The trust was created by one Annada 
Prosad Ghose by a deed which was called 
a Niyam-Nirbandhapatra in 1305. He died 
inthe year 1308. Shortly after his death 
his daughter Katyani instituted a suit 
being No. 438 of 1901 wherein she prayed 
for a declaration that the deed executed by 
her father was void and inoperative and in 
the alternative she prayed for construction 
of the deed. In this suit she impleaded 
as defendant her step-mother Haribhabini, 


“ and the trustees named in the deed and also 


other persons in whose favour certain be- 
quests had been made by the deed. The 
deed, it may be observed here, purported 
to dedicate certain properties to the family 
deity Sri Sri Iswar Sridhar Jieu and creates 
an endowment for the sheba of the said 
deity and for meeting the expenses for cer- 
tain religious observances and the feeding 
of the guests connected with the worship of 
the said deity. Certain bequests were also 
made in favour of others. He appointed - 
himself as trustee to act during his life; 
and, toactafter his death as trustees, nihe 
other persons were named. No provision 
was made in the deed as regards Haribha- 
bini and she took no active part in the suit, 
Three of the ae named in the deed, 
namely, Sarada Proésad Choudhury, Makhan 
Lal Choudhury and Kuladananda Roy as 
well as others with whom we are not con- 
cerned at this stage contested the suit, 
During the trial of the suit Katyani, the - 
plaintiff, withdrew her case as to the validity 
of the deed. She pressed her case so far ag 
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the construction of the deed was concerned 
and the deed was construed. One of the 
clauses of the deed which dealt with the 
house which forms the subject-matter of 
the present suit was construed and it was 
held that Annada Prasad Ghose had made 
an absolute gift of it with the exception of 
its western room to Makhan Lal Chowdhury 
one of the trustees named in the deed. 
Similarly, allthe other clauses of the deed 
were also construed. Subsequently Kulada 
Prasad and Sarada Prasad Choudhury, 
two of the aforesaid trustees, took out 
Letters of Administration in respect of 
the properties covered by the deed and ad- 
ministered the properties, The present 
suit has beeninstituted by Kulada Prasad 
Roy as shebait of Sri Sri Sridhar Jieu and 
as a trustee in respect of the trust pro- 
perties left as aforesaid by Annada Prasad 
Ghose for ejecting the defendant-appellant, 
who isthe son of Makhan Lal Choudhury, 
on a declaration that the house in ques- 
tionis the debutter property of the said 
deity. “The suit has had a long and chequer- 
ed career. Theį decision, which is now 
under appeal, hus been in plaintiff’s favour. 

The questions which arise for our consid- 
eration, upon the arguments addressed to 
us, are four in number: Ist, whether the 
decision in Suit No. 438 of 1901 operates as 
res judicata ; 2nd, what is the true construc- 
tion of para. 21 of the deed; 3rd, whether 
the suit is barred by limitation; 4th, whe- 
ther the defendant has acquired a title by 
adverse possession. 

The contention ‘of the appellant on the 
question of res judicata is two-fold: It is 
urged in the first place that the previous 
decision operates as res judicata as all the 
requirements for the application of that 
doctrine as between co-defendants are pre- 
sent in thecase, and nextly, it is said that 
even if strictly speaking that doctrine can- 
not be applied, then the Court having con- 
strued the deedinthe presence of all the 
parties interested, itsconclusionsare binding 
on them all on general principles. To this 
contention a preliminary objection is put 
forward on behalf of the plaintiff-respond- 
‘ent, The objection is tothe effect that this 
contention is not entertainable at this stage. 

It would be convenient, first of all, to 
dispose of the preliminary objection The 
suit was dismissed in the first instance by 
the Trial Court on the ground of res fudi- 
cata. On appeal the Distrist Judge reversed 
the decision and remanded the suit for de- 
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termination of the other issues involved. 
Those issues were then decided by the Trial 
Court and the records together with the 
decision on those issues were sent back to ` 
the District Judgeand then the appeal was 
finallydecided by him. Itis said that the 
appellant should have appealed against the 
orderof remand which was founded upon 
a decision adverse to him on the question of 
res judicata, and that, not having done so, 
he is now precluded from challenging that 
decision in this appeal by reason of the pro- 
visions of s. 105, sub-s. (1) of the ©. P. O.’ 
This preliminary objection must, however, 
be overruled as the order of remand on the 
face ofit purports to have been one under 
O. XLI, r. 25 and it was expressly de- 
clared by thelearned Judge to have been 
made by himunderthat rule upon a peti- 
tion filed by the appellant with the -object 
of finding out its true nature and effect, 
In order to deal with the contention of 
res judicata upon the principle as embodied 
ins. llofthe C. P. O., and when it is to be 
applied to parties who were in the position 
ofdefendants in the earlier suit, tests have 
from time to time been laid down by learned 
Judges, but these tests own their origin to 
a well-known rule which was expressed by 
Wigram, V. ©., in Cottingham v. Shrewsbury 
(Earl) (1) in these words: “Ifa plaintiff 
cannot get athis right without trying and 
deciding a case between co-defendants the 
Court will try and decide that case, and the 
co-defendants will be bound. But if the 
relief given to the plaintiff does not require 
or involve a decision of any case between 
co-defendants, the co-defendants will not 
be bound as between each other by any 
proceeding which may be necessary only to 
the decree the plaintiff obtains.” The same 
rule was suggested by Jessel, M. R. in 
Kevan v. Crawford (2) when he said: 
“ What right has a Court of Justice to in- 
véstigate a claim by title paramount by.one 
co-defendant against another? I am not 
awareof any. The answer is, if. you wish 
to assert these claims you must assert them 
in a proper action............... Where a plaint- 
iff obtains relief against one or mors 
defendants, and there are subordinate ques- 
tions either necessary to be gone into to 
work out that relief completely for the 
benefit of the plaintiff or necessary to adjust 


(1) (1843) 3 Hare. 627; 15 L. J. Ch. 441; 67 E.R. 
0 


(2) (1877)6 Ch. D. 29; 46 I. J. Oh. 729; 37 L. T, 
322; 26 W. R. 49. 
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the rights of the defendants consequent on 
the reliefso obtained by the plaintiff, the 
Court may, by enquiries in Chambers, work 
out the equities between the co-defendants. 
But there is no case produced in which.any 
such enquiries were directed where the 
plaintiff's case wholly failed.” It is con- 
tended’on behalf of the respondents that 
the observations, which I have quoted above, 
go to indicate that ‘it is only when some 
relief is granted to the plaintiff that the 
adjudication ofa conflict as between co- 
defendants will operate as res judicata in 
a subsequent suit as between them. It will 
be seen, however, that the cases of Cotting- 
ham v. Shrewsbury (Earl) (1) and Kevan v. 
Crawford (2) were both instances where, 
when after the determination of questions 
which were necessary to be determined in 
order to give relief to the plaintiff and when 
the plaintiff was out of the way, as it were, 
it was sought to have certain matters gone 
into and adjudicated upon as between the 
defendants, it’ being alleged that the adjudi- 
cation might be binding between the latter 
for the future as having finally adjusted 
their rights. This peculiarfeature of the 
cases, therefore, necessitated those observa- 
tions. They were not cases in which any 
question aroseas to whether any previous 
decision operated as res judicata in respect 
to the cases themselves. To accept the re- 
spondent’s contention in this respect would 
be to hold that a decision will be res judi- 
cata only ifthe suit ends in a particular 
way. Such a position is hardly tenable.’ On 
the other hand there are many reported 
decisions in which notwithstanding .the dis- 
missal of the plaintiff's suit, the decision 
has been held to operate as res judicata 
as between co-defendants: e. g, Venkayya 
v. Narasamma (3), Kandiyil Cheriya Chandu 


v. Zamorin of Calicut (4) and Yusuf Sahib ` 


v. Durgi (5). The true rule was enunciated 
by West, J.,in his judgment in the case “of 
Ramchandra Narayan v. Narayan Mahadev 
(6) in these words: “There must be a con- 
flict of interest amongst the defendants, and 
a judgment defining the real rights and 
obligations of the defendants inter se. With- 
out necessity the judgment will not be res 
judicata amongst the defendants, nor will 
it be res judicata amongst them by mere 
inference from the fact that they have col- 

(3) 11 M. 204; 4 Ind. Dec. (N. s.) 142. 

(4) 29 M. 515 


30 M. 447; 17 M. ‘L. J. 260: 2M. L. T. 368. 
= (6) 11 B, 216; 11 Ind. Jur. 301; 6 Ind. Dec. (N. s.) 
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lectively been defeated in resisting a claim 
to a share made against them as a group.” 
This statement of the rule has been accept- 
ed as settled law in the generality of cases. 
Madhavi v. Kelu' (7), Ahmad Ali v. Najabat 
Khan (8), Chajju v. Umrao Singh (9), 
Balambhat v. Narayanbhat (10), Muhammad 
Kuni Rowthan v. Visvanathaiyar (11) and 
Magni Ram v. Mehdi Husain Khan (12). The 
rule has been stated in some other decisions 
as requiring the fulfilment of three essential 
conditions : (1) that there should be a con- 
flict of interest between co-defendants, 
(2) that it should be necessary to decide on. 
that conflict in order to give to the plaintiff 
the relief appropriate to his suit, and (3) 
thatthe judgment should contain a deci- 
sion on the question as between co-defend- 
ants. Gurdeo Singh v. Chandrika Singh (13) 
and Jadav Chandra Sarkar v. Kailash 
Chandra Singh (14). Courts are reluctant to. 
apply the doctrine as between co-defendants 
unless clear indications appear of the pre- 
sence of all the requisite conditions, and in 
the generality of cases where it has been 
applied, it has been applied with great 
caution [observations of the learned Judges 
in the case of Jadav Chandra Sarkar v, 
Kailash Chandra Singh (14)]. So chary are 
the Courts of applying this doctrine in the 
case of co-defendants that in some cases 
the Courts have enunciated the rule as 
limited to cases of active contest, e. g., Ram- 
anuja Ayyangar v. Narayana Ayyangar 
(15), Kandiyil Cheriya Chandu v. Zamorin 
of Calicut (4), Ramaswamy Reddi v. Abhoy ` 
Chetty (16), Yusuf Sahib v. Durgi (5), 
Muhayadeen Alli Sahib v. Bacha Sahib (17), 
Nand Lal Pal v. Naresh Chandra Deb (18), 
and Mohendra Nath Biswas v. Shamsunnessa 
Khatun (19). 


D 15 M. 264; 5 Ind. Dee. (x. s.) 535. 
pa 18 A 655 A. W. N. (1805) 156; 8 Ind. Deo. (x. s) 


Add 
m0) 22 A. 386; A. W. N. (1900) 120; 9 Ind. Dec. (x-s.) 


(10) 25 B. 74; 2Bom. L. R. 511. 

(11) 26 M. 337; 12 M. L. J. 471. 

12) 31.0. 95; 80. W.N. 30. 

13) 1 Ind. Cas. 913; 36 O. 193; 50, L. J. 611. 

(1d) 34 Tna. Cas. 92gm21 O. W. N. 693 at p. 694; 25 - 


(15) 18 M. 374; 6 Ind. Dec. (x. s.) 609. 
(16) 11 Ind. Cas. 17; (1911) 2 M. W. N. 306; 11M. L. 


T. 
a? 49 Ind. Cas. 369; (1918) M. W. N. 580; 8 L. W. 


(18) 41 Ind. Cas. 468; 2 P. L. W. 108. 
(19) 27 Ind, Gas. 954; 19 C, W. Ne 1280; 210. L. J. 
157. 
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Bearing these principles in mind, when 
we come to examine the facts of the pre- 
` gent case we find that Makhan and Kuloda 
were arrayed as defendants in the suitof 
1901. The validity of thedeed was challeng- 
ed by Katyani, and she also prayed for 
a construction of the deed on the ‘ground 
that “ if the deed was held to be operative 
there wasa chance of herrights being injur- 
ed and, therefore, it was necessary to deter- 
mine what rights she has in her father’s 
estate under the deed, and if the said deed 
be not construed, her rights.and that of her 
heirs will not be settled.” Makhan, Kulada 
and Sarada jointly filed a written state- 
ment in that suit presumably for the pur- 
pose of defeating the plaintiff's claim. The 
whole ofthe written statement deals with 
the validity of the deed and challenges 
Katyani’s right to have it construed. It 
does not appear that they set up any claim, 
far less any conflicting claims, to the house 
. which is now in suit. The deed was con- 
gtrued asit had to be for the purpose of 
finding out what the rights of Katyani 
and her heirs were: Undercl. 21, she was 
found to have no rights and it was held on 


- a construction of the said clause that the. 


house had been made an absolute gift of 
to Makhan and his heirs. In the decree that 
“was drawn up it was only declared thatthe 
deed was construed. Toapply the doctrine 
of res judicata to thè case a contest will 
have to be presumed from the mere fact that 
Kulada might and ought to have contested 
the title of Makhan, that is to say, the doct-' 
rine of constructive res judicatafounded upon 
_Explanation IV tos. 11 of the Code will have 
to be invoked. The tendency of Courts is 
‘to apply this doctrine within very narrow 
limits even as between plaintiffs and defend- 
ants; and there is scarcely any room for 
its application as between co-defendants. 
At any rate, there is no authority that this 
doctrine may be applied as between them 
ina case where they made a joint defence 
to the plaintiff's suit. The plaintiff got 
some relief, which was said to bea “nominal” 
one in the judgment, but none under cl. 
21 of the-deed. The view ofthe Court as 
to the meaning of the clause was embodied 
in the judgment—but the course of the pro- 
ceedings do not suggest that any conflict 
inter se as between Kulada and Makhan 
was decided, suchas might give Kulada a 
right of appeal: One defendant may under 
certain circumstances prefer an appeal 
against another, although the plaintiff's 
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suit has been wholly dismissed in respect of 
adverse findings in the judgment ; but such 
an appeal is maintainable only when the 
adjudication has been upon areal conflict 
as between the co-defendants. In the pre- 
sent case no such conflict is discernible. 
There was a joint defence and the construc- 
tion of the deed seems to have been made 
in order to find out the rights of the plaint- 
iff and her heirs. It is ‘difficult to see 
how Kulada could have appealed against 
the decree as against Makhan ; and, if he 
could not then on the principle laid down 
in the Full Bench decision of this Court in 
the case of Brojo Behari Mitter v. Kedar 
Nath Majumdar (20), the previous decision 
cannot be held to operate as res judicata. 
This principle has been followed in a recent 
decision of this Court in the case of Gopal 
Jew Thakur v. Radha Binode Mondal (21). 
Tt is also contended that on the principles 
which are applicable to suits for partition 
or for construction of a Will, the decision 
must be held to be binding as against all 
the parties to the suit. Suits for partition 
have always been regarded as standing on 
a different footing. A decree fer partition 
made in a suit instituted by a member of a 
joint Hindu family is res judicata as between 
all co-sharers who are parties to the suit. 
Nalini Kanta Lahiri v. Sarnamoyt Debya 
(22). A decree for partition is a joint de- 
claration of the rights of persons interested 
in the property of which partition is sought, 
and when properly drawn up, it isin favour 
of each share-holder or set of share-holders 
having a distinct, share; Pursotam Rao 
Tantia, v. Radha Bai (23), Sheikh Khoorshed 
Hossein v. Numbee Fatima (24), Dost Muham- 
mad Khan v. Said Begam (25), Assan v. 
Pathuma 26) and Ashidbai v. Abdulla Haji 
Mahomad (27).. In the last mentioned case, 
it will be observed, it was laid down that 
where a plaintiff brings a suit for partition 
dnd fails, it is not open to any of the defend- 
ants to claim that the partition suit should 


(20) 12 0. 580; 6 Ind. Dec. (N. 8.) 394. 

(21) 88 Ind. Cas. 616; 410. L. J. 396; A.I. R.1925 
Cal. 996. 

(22) 24 Ind. Oas. 294; 41 I. A. 247; 19 O. W. N. 531; 
27 M. L. J. 76; 1 L. W. 607; 16 M. L. T. 544; (1914) M. 
W. N. 948; 21 C. L. J. 23; 17 Bom. L. R. 1 (P. C.) 

(23) 6 Ind. Cas. 692; 32 A. 469; 7 A. L. J. 451. 

(24) 30. 551; 20 L. R. 187; 1 Ind. Dec. (N. s.) 


35. 

(25) 20 A. 81; AWW. N. (1897) 199; 9 Ind. Dec. (x.8.) 
26) 22 M. 494; 9 M. L.J.37; 8 Ind, Dec, (x. 6.) 
3. : 

(27) 31 B. 271; 8Bom. L. R. 652. 
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go on in order that the share of one or more 
of the defendants may. be determined. The 
difference is probably attributable to the fact 
that a conflict between the plaintiff and 
each defendant or set of defendants in- 
volves necessarily, in most cases, a conflict 
between the defendante or sets of defend- 
ants inter se. Where in a pricr suit for parti- 
tion certain parties were arrayed as co- 
defendants and the decision in that suit 
did not: decide any question of partition 
amongst them inter se that decision does not 
operate as res judicata. Muhammad Ahmad 
v. Zahur Ahmed (28). 


Judgments, ordersor decrees which come 
within s. 41 of the Evidence Act partake 
of a conclusive character for certain 
limited purposes on the footing of their 
being judgments in rem. Cases of con- 
struction of deeds which all the parties 
toa litigation submit before the Court in 
order to ascertain or adjust their respective 
rights fall within the principle that where 
the parties to a litigation submit a ques- 
tion for the decision of the Court and the 
Court gives a decision on being so invited 
that decision binds all the parties for the 
future. ie 

Lastly, it is contended that even if the 
rule of res judicata as embodied in s. 11 of 
the Codé does not apply the decision is 
conclusive on the general principles which 
relate to the conclusive character of judg- 
ments inter partes, Reliance has been 
placed as regards this branch of the con- 
tention upon certain cases which have now 
to be considered. The case of George 
- Henry Hook v. Administrator-General of 
Bengal (29) is one of these cases. In 
this case it was pointd out by the Judi- 
cial Committee that the question of res 
judicata is not completely governed by 
8.11 of the C. P. ©., that the said sec- 
tion prevents the re-trial in a sub- 
sequent suit of an issue which .was directly 
and substantially in issue in a previous 
suit and does not deal with cases where the 
same issues arise in the same suit but 
at a later stage of it. Their Lordships 
quoted with approval the pronouncement 
of the Board made in the case of Ram 


+ (28) 67 Ind. Cas, 523; 44 A. 334: 20 A. L. J. 193; 4 
.P.L.R. (A) 55; A. L R. 1922 All. 19. 
(29) 60 


13; 330. L. J. 405: 3 
(Œ. 0.) 17; 23 Bom. L. R. 648; 14 L. W, 
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Kirpal Shukul v. Rup Kuari (80) as 
to the applicability of the generel princi- 
ples which prevent a case being twice 
litigated. The next case relied upon is 
that of Ramachandra Rao v. Ramachandra. 
Rao (81). In that cateit was held that a 
decision of a competent Court even in 


. proceedings under the Land Acquisition 


Act, will operate as res judicata and the 
same question cannot be re-opened in 
subsequent litigation as between the parties, 
it having been erroneously supposed in 
the Courts in India on a misapprehension 
as to the efect of the decision of the 
Judicial Committee in the case of Rangoon 
Botatoung Company v. Collector of Ran- 
goon (32) that the judgment, since it arose 


-out of proceedings under the Land Acquisi- 


tion Act, could not operate as res judicata. 
The case of Badar Bee v. Habib Merican 
Noordin (38) citedin the judgment of the 
last mentioned case is also referred to. 
From the judgment of their Lordships in 
that case it is clear that there was a pre- . 
vious decision inter partes in which it had 
been held that the defendants were estop- 
ped from questioning a decree which made 
certain declaration but they did not appeal 
from that decision as the interest then 
at stake was of trifling value and afterwards 
attempted to question its correctness when 
the interest at stake was much larger. 
Their Lordships observed: “It is not 
competent for the Court inthe case of the 
same question arising between the same 
parties to review a previous decision not 
open toappeal. Ifthe decision was wrong, 
it ought to have been appealed from in 
due time. Nor can theresiduary legatees 
be heard to say that the value of the 
subject-matter on which the former deci- 
sion was pronounced was comparatively so 
trifling that it was not worth their while to 
appeal from it. If such a plea were not 


* admissible there would be no finality in 


litigation. The importance of a judicial 
decision is'not to be measured by the 


(30) 11 I. A. 37; 6 A. 269; 4 Sar. P. O. J. 489; 3 Ind. 
Dec. (x. 8.) 718 (P. C.). f 

(31) 67 Ind. Cas. 408; 26 G. W. N. 713; 35 C. L. J. 
545; 30 M. L. T. 154; 45 320; 16 L. W. 1; (1922) 
M. W. N. 359; 20 A. L. J? 684; 43 M. L. J. 78; 24 
Bom. L. R. 963; A. I. R. 1922 P. 0. 80; 49 I. A. 129 


P. C.). 
( (32) 16 Ind. Cas. 188; 39 I. A. 197; 16 C. W. N. 961; 
12 M. L. T. 195; (1912) M. W. N. 781; 16 C.L. J. 245; 
23 M. L. J. 276; 14 Bom. L. R. 833; 10 A. L. J. 271; 5 
Bur. L. T. 205; 40 C. 21; 6 L. B. R. 150 (P.-0.). 

(33) (1909) A. O. 615; 78 L. J. P. ©, 161; 101 L, T, 
161. 
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pecuniary value of the particular item in 
dispute.” 

These cases do not in any way qualify 
the provisions ofs. llof the ©. P. C., so far 
as regards cases whith come within the 
scope of that-section, or affect the question 
of res judicata, when a previous decision 
of asuit is alleged to operate asa barina 
subsequent one as between persons who 
were co-defendants in the previous suit. 
As observed by the Judicial Committee in 
the case of Gokul Mandar v. Pudmanund 
Singh (34) the essence of a Code is to be 
exhaustive on the matters in respect of 
which it declares the law, and it is not the 
province of a Judge to disregard or go 
- outside the letter of the enactment ac- 
cording to its true construction. 

For the foregoing reasons I agree with 
the learned District Judge in holding that 
the decision in the suit of 1901 does not 
operate as a bar.on the question of construc- 

` tion of cl. 21 of the deed upon which the 
title of the appellant rests. 

I now proceed to consider the second 
question, namely, the construction of the 
clause. I have very carefully read the deed 
several times, especially as I have been 
unable to agree with the view taken of it 
by several Bengali Judicial Officers whose 
interpretation of the deed, which is in 
Bengali, is nafurally entitled to every 
respect. The governing intention of the 
author of the deed is to create an endow- 
ment in favour of the deity Sri Sri Iswar 
Sridhar Jieu and the feeding of the guests 
connected therewith, the house is item 
No, 1 of Schedule Uma which along with 
the properties in the other schedules, 
namely, ka to gha are dedicated in cl. 1 for 
the worship of the said deity and the feed- 
ing of the guests connected therewith. 
Clause 21 opens with a clear and unambigu- 
ous statement making the said house to- 
gether with the surrounding lands and 
trees, etc., as debutter property of the deity. 
To construe the ‘remainder of the clause it 
will have to be seen whether there is 
anything therein which is necessarily re- 
pugnant to the intention so unequivocally 
expressed in thesppening words. The 
wording of the whole deed is somewhat 
clumsy but the meaning of the clause does 
not appear to be ambiguous: The clause 
has been put into English by the learned 
Subordinate Judge and I adopt his transla- 


(34) 29 O. 707, 6 O. W. N. 825; 291. A. 196; 4 Bom, 
I. R. 793; 8 Sar. P. ©. J, 323 (P, C} 
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tion with some slight variation. It would 
run thus :— 

“My Burdwan lodging house (consisting 
of) a dalan (pucca building) with lands 
on all sides and trees, ete., zis given to 
delutter. But so long as Sreeman Makhan 
Lal -remains :in Burdwan, after educat- 
ing his son (and) on making hima trus- 
tee in his place will enjoy and remain 
in possession (of the same) oirup uttara- 
dhikarirupey and he will remain on pay- 
ing taxes and making necessary repairs. 
But the western room in whichI put up 
remains mine. When the trees dry up 
Makhan Lal will be entitled to use them 
asfuel. There is a talk of purchasing the 
lands to the west and north of the dalan 
(pucca building) on payment of their 
price. In future Sriman Saroda, Rajendra 
or Jegesh will be entitled to build houses. 
But if any (of them) quarrels with each 
other, the trustees will disappoint them all. 
(As to) the house and garden given to 
Mukshoda by me, no one will have any 
concern therewith. He will enjoy and 
remain in possession thereof, putrapoutra- 
dhikramey (from generation to generation).” 
The learned Subordinate Judge has trans- 
lated the words “otrup uttaradhikarirupey ` 
as “in thesame way as an heir “and in 
this,in my opinion, he was in error. In 
my opinion the words mean “as successor 
in the same way,” that is to say, as trustee 
appointed in the place of Makhan Lal 
and possessing the same rights and 
privileges as Makhan Lal. It is note- 
worthy also that these properties find no 
place in any of the eight schedules at. 
the end of the deed, namely, schedules 1 
to 8 wherein bequests in favour of certain 
persons are specified. Other grounds have 
been given by learned District Judge in 
support ‘of the view he has taken and I 
agree generally with his reasoning. In my 
opinion, beyond the right to enjoy the pro- 
perties in the manner*indicated and subject 
to the conditions prescribed, no other right, 
far less any absolute interest, was created 
in favour of Makhan. 

The question of limitation has next to 
be considered. On this question the point 
to be considered is whether s, 10 of the 
Limitation Act applies to the case. For 
this section to apply it will have to be held 
that the property became vested in Makhan 
in trust for a specific purpose, that is to 
say, two conditions must combine; there 
must be a trustee with an express trust and 
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an estate or interest vested in the trustee; 
in other words, the trust must have been 
created for some specific purpose and the 
property must have become vested-in the 
, trustee with the object of carrying that 
“purpose into effect. ín this connection, the 
true effect of the deed has to be construed. 
The deed expressly dedicates the pro- 
perties, including the house which is men- 
tioned in schedule uma for the worship 
of Sri Sri Iswar Jieu and the feeding of the 
guests connected therewith. In the open- 
ing lines of para. 21, the house is expressly 
dedicated to the said deity. In para. 2 
the trustees are appointed for the purpose 
of “protecting, managing and so forth” the 
properties so “dedicated. In para. 1 Annada 
Prosad Ghose declares thus.—‘‘To all those 
. properties I shall have in future no right 
‘other than that of mere superintendence. 
All the aforesaid properties shall come 
under the management of the trustees 
named below from the moment I shall 
depart from this place for good.” The 
different paragraphs of the deed lay down 
rules for the guidance of the trustees, In 
para. 19 itis repeated that the properties 
are dedicated for the worship of the deity 
and’ the feeding of guests. In several 
places in the deed-the estate is called the 
debutter estate. The effect of the deed 
clearly, in my opinion, is to vest the pro- 


perties in the deity and not in the trustees. 


for a specific purpose. The mere use of the 
word “trustee” is of no, consequence if 
what I have said is the real import of the 
deed The distinction between the two 
classes of cases has been pointed out in 


-, the decision of the Judicial Committee in 


the case of Vidya Varuthi Thirtha Swamigal 
v. Balusami Ayyar (35) where their Lord- 
ships after quoting the words of s. 10 of 
the Limitation Act observe thus: “The 
langnage of s. 10 gives the clue to the 
meaning and application of Art. 134. It. 
clearly shows that the article refers to cases 
of specific trust, and relates to property ‘con- 
veyed in trust’. Neither under the Hindu 
Law nor inthe Muhammadan system is any” 
property ‘conveyed’ toa shebatt ora mutwalit, 
in the case of a dedication. Noris any pro- 
perty vested in him; whatever property he 
holds for the idol or the institution he 
holds as manager with certain beneficial 
a 65 Tn e 161; 48 A A. 392 at p | 315; 26 C. 


< ae ae LEN 20 A. L; J. 
97, A T R. 1922 P. %, 193. O J, 
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interests regulated by custom and usage. 
Under the Muhammadan Law, the momenta 
wakf is created all rights of property pass 
out of the wagif, and vest in God Almighty. 
The curator, whether called mutwalli or , 
sajjadanishin, or by any other name, is 
merely a manager, He is certainly not a 
‘trustee’ as understood in the English 
system.” -After this pronouncement -it is 
difficult to maintain thats. 10 has any ap- 
plication to the case of an endowment in 
which there isa dedication in favour of 
the deity, as I hold there has been in the 
present case. Tomy mind itis clear that 
the properties vested in the deity and the 
management, control and possession re- 
mained in the so-called “trustee.” Certain 
passages from some of the later decisions of 
the Judicial Committee were cited before 
us on behalf of the respondent, namely, 
from the decision in the case of Srinivasa 
Chariar v. Evalappa Mudaliar (36), Sub- 
baiya Pandaram v. Mahamad Mustapha 
Maracayar (37), Nainapillat Marakayar 
v. Ramanathan Chettiar (38) as apparently 
qualifying to some extent the pronounce- 
ment of the law as made in Vidyavaruthi’s 
case (35). This matter, however, need not 
be discussed, for so far as regards the 
cardinal principle to which I have referred, 
the law must be taken to have been finally 
settled. For the contention that s. 10 
applies to the case reliance was placed on 
behalf of the respondent upon the decision. 
of the Judicial Committee in the case of 
Srinivasa Moorthy v. Venkatavarada Iyengar 
(39) but that was a case of an executor and. 
trustee appointed under a Will. In the 
present case as I have already said the mere 
use of the word ‘trustee,’ signifies nothing. 
The Article which would apply in a case of 
this nature is either Art. 142 or Art. 144, 
For this proposition reference may be made 

(36) 68 Ind. Cas. 1; 27 C. W. N. 317; 31M. L. T.1; 
16 L. W. 247; 45 M. 565; 43 M. L. J. 536; 24 Bom. D. 
R. 1214; A. L R. 1922 P. C. 325; 36 C.L J. 524; 21 A, 
L. J. 250; 491. A 237 (P. C.) ely! 

(37) 74 Ind. Cas 492; 28 O. W. N.493; 210, L. J, 
730; A. I. R. 1924 P. C. 175; 45 M. L. J 588; 25 Bom. 
L. R. 1275; 46 M 751; 18 L. W, 903; (1924) M. W. N. 65; 
2 Pat. L. R. 104; 33 M. L T: 285; 40 O.L. J. 20; 501. 
A. 295 (P. O.). 

(38) 82 Ind. Cas. 226: O. W. N. 809; 47 M. 337; 
A. I. R. 1924 P. C. 65; 19 L. W. 259; 22 A. D. J. 130: 


53 M. L. T. 10. (1924) M. W. N 293; 46 M. L. J. 546; 
100. & A. L. R. 464; 51L A. 83; L.R. 5A. (P.C) 


33 (P. 

Go) 1 lÍ dnd. Cas. 447; 38 I. A. 129; 15 0. W. N. 741; 
A. L.J. 774; 13 Bom. L. R. 520; (1911) 2 M. W.N. 
4 o LI 64; 21 M, In J, 689; ah sot; WAH 
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to the decision of the Judicial Committee 


in the case of Abdur Rahim v. Narayan. 


Das Aurora (40). 
, So long as Annoda was alive there is no 
question that the deify’ was in possession 
through him. On the death of Annoda, 
Makhan came to be in possession, but in 
view of his knowledge of the deed, it must 
be taken that he came into possession in 
the fiduciary character conferred on him 
by the deed, and the possession of the deity 
must be presumed to have continued unless 
it is proved that Makhan. set up a title 
hostile to the deity. The onusison Makhan 
to show that he did not come in in that 
character or if he did, that bis possession 
subsequently became adverse to the debutter 
either by disclaimer or by open and clear 
assertion of a hostile title. It is, therefore, 
immaterial whether Art. 142 or Art. 144 
applies, and the real question is whether 
Makhan's possession at any time became 
adverse and ifso has this possession con- 
tinued for a sufficient length of time to ex- 
tinguish the plaintiff's title and create a 
- title in Makhan and the appellant. 

This brings us to a consideration of the last 
question which arises in this appeal, name- 
ly, whether the appellant and his father 
Makhan has been in adverse possession for 
a period of twelve years. On the facts 
found, Makhan contested the suit of Katya- 
ni, but did not do any other act as trustee 
under the deed. The learned District 
Judge remarks in his judgment that in the 
written statement Makhan claimed the 
house as his own, but in this he bas been 
in error. 
learned District Judge, in my opinion, right 
in treating the filing of the written state- 
ment in Katyani’s suit as acceptance of 
the trusteeship. No doubt ‘an executor 
trustee by proving the Will is deemed to 
have accepted the trusts of tbe- Will; 
Mucklow v. Fuller (41). But the filing of 
a written statement, such as it was in the 
present case, asserting the validity of the 
deel and opposing its construction when 
its validity was challenged by Katyani, 
in my judgment, does not go so far, At 
any tate it was noh inconsistent with 
Makhan having accepted the position of a 
“trustee” not in respect of all the properties 


- (40) 71 Ind. Cas. 646; 501. A. 84; 28.0. W. N. 121; 
ALR. 1923 P. 0.44; 17 L. W. 500; 32 M. L. T. J52: 
44 M. L. J. 624; 25 Bom. L. R. 670; (1923) M. W. N, 441; 
38 Ç. L. J, 242; 50 O. 329 (P. O.) 

(3) (1821) Jac. 188; 37 E. R. £24; 23 R, R. 29, 
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included in the deed but only in respect of 
such of them which were found by the 
Court at that time to have been dedicated 
to the deity. On the question of adverse 
possession the learned Subordinate Judge 
held that Makhan through his Pleaders in 
the suit of 1901, must have set up a hostile 
title to the property, and that as the plaint- 
iff was one of the Pleaders such assertion 
must have been to the knowledge of the 
plaintiff. 


“Though there is no direct evidence of 
this assertion of a hostile title, yet all the., 
circumstances point to such an assertion 
having been made on behalf of Makhan by 
his Pleader and that to the knowledge of 
the plaintiff who was also one of the 
Pleaders for Makban in that suit. The 
decision of that suit as aleo of several suits’ 
which subsequently came on, all affirred 
the view that Makhan was the absolute 
owner. It is not unreasonable to suppose,— 
in’ fact any assumption to-the contrary 
would be most unreasonable,—that Makhan 
continued fo possess the property with the 
knowledge of the plaintiff on the assertion 
of the title which was found in his favour 
in several successive suits. No particular 
form of expression of an intention is neces- 
sary to constitute adverse possession; it is 
always a question of animus which has to 
be gathered from all the circumstances. 
The character of the possession of Makhan 
since the time of those suits, till the time 
when the appellant has been in possessicn 
has remained the same, and the one conclu- 
sion that follows is what has been found 
by the learned Subordinate Judge, name- 
ly, that there has- been adverse possession 
for over twelve years, and the plaintiff's 
title has been extinguished, 

The appeal, therefore, must be allowed, 
the decree of the learned District Judge 
reversed, and that of the Subordinate Judge 
restored with costs in this Court as well as 
in the lower Appellate Court. 


Subrawardy, J.—In Katyani's suit 
she invited the Court to construe the deed 
of endownrent for the purpose of finding if 
any term of it was invalid so that the pro- 
perty not validly dedicated would descend 
on her as the heir of the settlor. Sbe did 
not ask the Court to construe the terms of 
the deed in order to determine the real 
nature and effect of the settlement. The 
construction in Katyani's suit upon el 2] 
of the deed, therefore, is not, in my opinion, ` 


radi. 0. 1928] 


res judicata as between plaintiff and 
Makhan. 

I agree with my learned brother in the 
interpretation of the document and in hold- 
ing that the plaintiff's suit is barred by 
limitation. 


R. L. Appeal allowed. 


LAHORE HIGH COURT. 
First CIVIL APPEAL No. 1067 or 1921. 
March 11, 1926. 
Present:—Mr. Justice Martineau and 
Mr. Justice Dalip Singh. 
Tus Firm SHAM SUNDER-MADAN 
GOPAL-—DEFENDANTS —APPELLANTS 


versus 
FATTEH CHAND AND OTRERS— PLAINTIFES 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, 
rr. 4, 8—Abatement—Legal representatives brought on 
record subject to just exceptions—Nature of order. 

Where a Judge of the Lahore High Court passes an 
- order subject tojust exceptions setting aside abate- 
ment and bringing legal representatives of a deceased 
party on the record, the order in accordance with the 
“usual practice of the Court must be considered as 
conditional and not an absolute one. 

First appeal from the decree of the 
Senior Subordinate Judge, Shahpur at 
Sargodha, dated the 3lst January 1921. 

Mr. Dev Raj Sawhney, Bakhshi Sohan Lal, 
R. B.,and Bakhshi Mehr Chand, for the 
Appellants. 

Lala Badri Das, R. B., and Mr. Mukand 
Lal Puri, for the Respondents. 

JUDGMENT.— A preliminary ob- 
jection has been raised in this appeal on 
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8th of October 1925 they came to know of 
the death, but in their affidavit they alleged 
that they had spent the time between the 
8th October and 18th November 1925 in” 
enquiring about the date of the death of 
Malik Gur Shahi and the names of his legal 
representatives. It appears that on the 8th 
October 1925 a suit which had been brought 
by Malik Gur Shahi against the present 
appellants in the Bahawalpur State on thè 
basis of the decree now appealed against 
had been dismissed in default and his 
legal representatives had applied for re- 

-storation on theground that Malik Gur Shahi - 


- had died and hence was absent unavoid- 


ably. Itis thus clear that by inspecting the 
record in the Bahawalpur State the appel- 
lants could have come to know on the 8th of . © 
October or thereabout both the date of the 
death of Gur Shahi which is mentioned in 
that application and who were his legal 
representatives whose names are givenin 
that application. The appellants have urged 
that the order bringing the legal repre- 
sentatives on to the record having been 
passed it must be taken that the abatement 
was set aside ex parte and, therefore, there 
can now be no hearing of this point. It is 
sufficient in reply to this contention 1o-say 
that the order passed onthe application of 
the 18th November 1925 was an order 
passed in accordance with the usual practice 
of this Court subject to all just exceptions 
and was conditional not an absolute order. 
Secondly, the appellants contend that in 
tha circumstances of the case the delay 
should be ex3used. Bnt we are unable to 
sea how the appellants can justify their. 
long delay between the 8th October and 


the ground that the appeal has abated. It 18th November 1925. The appellants seem, 
seems that the sole respondent Malik Gur to hava awaited the appearance of one 
_ Shahi died on the 15th of July 1925 and no Kishen Chand ina suit inorder to ascer- 
application was made to bring the legal tain the names and addresses of the legal 
representatives on tothe record until thé representatives of Malik Gur Shahi. There 
18th of November 1925. On the application is nothing to show that this was -the only 
made on that date a Judge of this Court way in which they could have obtained the 
passed an order subject to all just excep- requisite information. We hold, therefore, 
tions setting aside the abatement and that ths appeal has abated and no suffisient 
bringing the legal representativeson to the ground has been shown for setting aside 
record. The respondents have now put tha abatement, andit is dismissed with. 
in an affidavit which shows that on the costs accordingly. 
Bth of October 1925 the appellants either R. Ls 
came to know of the date of the death of 
Malik Gur Sahai and who his legal re- 
presentatives were or could with ordinary | 
pare have come to khow both of the factum . l 
of death and who his legal representatiyes 
ware The appellants admit that on the 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nous. 2268 anp 2269 or 1923. 
December 3, 1925. 

Present :—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
RADHABINODE MONDAL-- DEFENDANT 
No, 12— APPELLANT 


versus 
NABA KISHORE MONDAL AND 


| OTHERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. VI, r. 17— 
Pleadings, amendment .of, im. second appeal—Co- 
owners--Suit for rent by one. 

‘In the absence of a contract to the contrary, one 
of the joint owners cannot singly bringa suit for his 
share of rent. He may sue for the enforcement of 
the entire claim by making other co-owners as party 
defendants. : 

, The High Court in second appeal will not allow an 
amendment of plaint where the objection as to in- 
competency of one of the joint owners to bring a suit 
for his share of rent was raised in both the Courts 
below and no amendment was applied for. 


. Appeals against the decrees of the Sub- 
ordinate Judge, First Court, 24-Perganahs, 
dated the 3rd July 1923, modifying those 
ofthe Munsif, Third Court, Alipore, dated 
the 30th June 1921. 

Mr. Atul Chandra Gupta (with him Babu 
Radhika Ranjan Guha), for the Appellant. 
__éMr. Sarat Chandra Mukerjee (with him 
Babus Indu Bhusan Mukerjee and Biraj 
Mohan Mazumdar), for the Respondents. 


° ‘JUDGMENT. 

- Ghose, J.—These two appeals arise out 
of two different suits for rent brought by 
the plaintiff against a numberof defendants. 
_ Defendant No. 12 is the appellant before us; 

..and the only point that requires considera- 
` tion is whether the plaintiff's suits are 
maintainable as framed. The plaintiff 
claims 1/6th share of the rent alleging that 
that is due tohim on account‘of the hold- 

ings. . 

The finding of the lower Appellate Court 
is that the co-sharers who own 2/3rd share 
in the estate were collecting their share of 
the rent separately fora considerable time, 
` and the plaintiff and his brother were col- 
lecting their I/3rd share jointly. But the 
plaintiff and his brother started collecting 
their shares separately from the beginning 
-of 1321 B.S. The claint is for the rentof 
the years 1319 to 1322 B. S. Both the Ccurts 
below decreed the plaintiff's suit for the 
rent of his 6th share. 

The principal ground urged on behalf of 
the appellant is that the plaintiff is not 
entitled to maintain his suit for his 1/6th 
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share of the rent. Itis urged that the fact 


_ that the plaintiff and his brother Gopi 


Kishore were collecting their 1/3rd share 
jointly might raise an inference that the 
defendants had agreed to pay the rent for 
the l/ard share belonging to the two 
brothers jointly and the rent for the other 
2/ard share to the other co-sharer, but there 
is nothing to show that the defendants ever 
consented to pay the.plaintiff the rent for 
his 1/6th share separately. The question, 
therefore, is whether the plaintif and his 
brother being joint proprietors with regard 
to the 1/3rd share of the rent payable to: 
them the plaintiff is entitled to enforce his 


‘claim to the 1/sth share of the rent as against 


the defendants without their consent. Ob- 
viously he is not so entitled. The plaintiff 
alone may sue forthe enforcement of .the 
entire contract between him and his brother 
by making his brother a party defendant. 
But be is not entitled to enforce a part of 
the contract between himself and his brother 
on the one hand and the tenants on the 
other. 

It is argued on behalf of the respondents 
that the defendants are not in any way pre- 
judiced by this procedure and it is sup- 
ported by the case of Raj Narayan Mitra 
y. Ekadasi Bag (1) which has been cited by 
the learned Subordinate Judge. It is diffi- 
cult to say that the defendants would not 
be prejudiced by sucha claim of the plaint- 
iff, because the defendants would be liable 
to be harassed by two suits where one could 
only have been brought. Moreover if the 
defendants had succeeded in establishing in 
the present suit their other plea that they 
were not liable to pay any rent on account 
of the jama being non-exist and obtaineda 
decree in their favour the brother ot the 
plaintiff would not be bound by such. a 
decree. The case of Raj Narayan Mitra v. ' 
Ekadasi Bag (1) was a different one in 
Which the parties prayed for apportionment 
ofrent by a decree of thé Court in the pre- 
sence of all the parties. : 

The result, therefore, is that it must be 
held that the suit as framed by the plaintiff 
in which he does not show under what 
circumstances he is entitled to enforce a 
portion of the claimas maintainable must 
be dismissed. 

A belated prayer was made that the 
plaintiff should be allowed to amend his 
plaint. But we are not inclined to grant 
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. that application in second appeal Having 
‘regard to the fact that this objection had 
been taken by the defendantsin the Trial 
Court as well asin the Court of Appeal be- 
low and no application for amendment o 
the plaint was made at all except at the 
close of the arguments here. 

Another point was ‘urged on behalf of the 
appellant that by a decree of this Court 
passed since the decision of the appeal in 
this case in the lower Appellate Court it 
has been declared that defendant No. 12 is 
not liable to pay any rentforthe jama. We 
are unable to decide the question in the 
. present appeal as the proper materials have 
not been placed before us with regard to 
the identity of the lands concerned in the 
declaratory decree. 

On these grounds the appeals must be 
allowed and the suit dismissed with cost 
in all the Courts. : 


Cuming, J.—I agree. 
R. L Appeals allowed, 
LAHORE HIGH COURT, 


First Crvie APPEAL No. 2934 or 1922, 
_ February 23, 1926. 
Present:—Mr. Justice Broadway 
and Mr. Justice Fforde: 
Tus ORIENT BANK or INDIA, 
LIMITED, IN LIQUIDATION—OBJECTOR 
—APPELLANT 


versus 
Tar SECRETARY or STATE For 
INDIA In COUNCIL THROUGH Tae 
COLLECTOR, LAHORE—2np PARTY— 
RESPONDENT. -> 
Land Acquisition Act (I of 1894), ss. 9 (2), 25 (2)— 
Formal statement of claim, putting in of—Uncertified 
copy of sale-deed, sending of—-District Court, amount 
to be awarded by. i 


y À 
Section 9 (2) of the Land Acquisition Act requires® 


all persons whose land is taken under the Act and 
who have any occasion to advance any specific claims 
to the land which require to be considered, to state 
the nature of their respective interests in the land 
and the amount and particulars of their claims to 
compensation for such interests. Merely placing 
before the Collector an uncertified copy of the sale- 
deed of the land of which the land acquired formed a 
part does not satisfy the requirements of the section. 

A District Court, when acting under s. 25 (2) of the 
Land Acquisition Act, cannot award a sum exceeding 
the amount awarded by the Collector. 

Secretary of State for India v. Gobind Lal Bysak, 
120. W. N. 263 and Secretary of State for India v. 
Bishun Dutt, 9 Ind, Cas. 423; 33 A. 376; 8 A. L. J, 115, 
followed, : i 


zo 


+ Rd 
Firstappeal from an order of the Diss” 
trict Judge, Lahore, dated-the 29th May: 
1922. < Pa 
Lala Hargopal, forthe Appellant.. . =. 
The Government Advocate and Lala Mek? . 
Chand Mahajan, for the Respondent, bo 


J UDGMENT.— This appeal has‘atigen * 
out ofa reference under the Land Acquisition’ 
Act. Three kanals, 12 marlas out of a large‘ 
area that had been acquired by Govern- 
ment belonged to the Orient Bank. An’ 
award was made on the: 26th April 1920" 
under which the Orient Bank which was in 
liquidation was to receive Rs. 197-10 as cóm- 
pensation for the said 3 kanals 12 marias: 
On the 14th June 1920, an application was" 
made on behalf of the Orient Bank in liqui- 
dation by the joint liquidator to the Collec: ' 
tor in which objection was taken to the 
amount awarded, it was admitted in this 
application that the Bank had not thought it’ 
necessary to put in any formal statement as 
required by s. 9 (2) of the Land Acquisition‘ 
Act. In this application no specific amount ' 
of compensation was claimed, but it was’ 
asked that areference shculd be made to - 
the District Court relating to the value of 
the property acquired. This reference was” 
made in due course and in it, it was stated” 
that notice unders. 9of Act I of 1894 had 
been served on the Orient Bank on the 14th 
August 1919. Noappearance was made on 
behalf of the Bank before the Collector but 
an uncertified copy of asale-deed in favour’ 
of the Orient Bank was sent to the Collec- ' 
tor which was returned. It will be seen’ 
that up to the date of the reference no 
specific amount had been claimed as com- 
pensation for the land acquired. On the 8th 
November i921 another application was- 
filed on behalf of the Orient Bank by the 
joint liquidator to which was attached the > 
original sale-deed. It was pointed out 
that the joint liquidator had on the 16th 
November 1920 made a statement in Court 
claiming Rs. 300 per kanal for the land’ 
acquired. On this application the learned 
District Judge recorded an order that the 
whole case had been finished and judgment 
was about to be delivered. For that reason 
nothing could be dorfe on this application. 
The learned District Judge’s award confirm- 
ed the Collector's award, that- is to say,. 
the award of Rs. 197-10 was maintained. 
Against this order the Orient Bank in 
liquidation has preferred this appeal through 
Mr. Hargopal, ' ° 


r 


Me | 


On’ behalf of the: respondent the learned 
Government Advocate has raised an objec- 


tion founded on s. 9 (2) of the Land Acquisi- - 


tion Act which requires all persons whose 
land is taken under this, Act and who have 
any occasion to advance any specific claims 
to the land which require to be considered, 
to state the nature of their respective in- 
terests in the land and the amount and 
particulars of their claims to compensation 


for such interests. Admittedly no such’ 


claim was ever made to the Collector, that 
ig to say, that no specific amount was ever 
stated by the Orient Bank in liquidation as 
being what they wanted for their land. Mr. 


Hargopal has urged that the fact that on - 


behalf ofthe Orient Bank an uncertified 
copy of a sale-deed was placed before the 
Collector was a sufficient compliance with 
the provisions of this section. That sale 
- deed purports to convey to the Orient Bank 
an area of 4 kanals and some marlas of land 
for Rs, 1, 200. The land acquired is 3 kanals 
12 marlas out of the land referred to in the 
sale-deed. The mere fact that the Collector 
was notified that this land had formed a 
portion ef a plot of land purchased by the 
Orient Bank Limited cannot, in my opi- 
nion, be regarded as the statement of the 
amount claimed by the Bank as compensa- 
tion for the land acquired. It was not 
until the 16th Novemher 1920 that Mr. 
Mukerji, the joint liquidator, stated that 
the amount he claimed was at the rate of 
Rs. 300 per kanal, The learned District 
Judge has not acted under the third sub- 
clause ofs, 25, and, therefore, under the 
second clause of that section he could not 
award asum exceeding the amount award- 
ed by the Collector. This view is supported 
by Secretary of State for India v. Gobind 
Lal Bysak (1) and the Secretary of State for 
India v. Bishun Dutt (2). In these circum- 
stances the appeal fails and I would dismiss 
it with costs. . 
R. L. 


(1) 12 0. W. N. 263. 
(2) 9 Ind, Cas, 423; 33 A. 376; 8 A. L. J. 115. 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Lerrers- Patent APPRAI, No, 189 oF 1924, 
March 8, 1926. 

Present:—Sir Grimwood Mears, Kr., Ohief 
Justice,and Mr. Justice Lindsay. 

Rai SHIVA PRASAD—PLaInTIFF 
—APPELLANT 

i Ad versus 

Rai SHAMBHU PRASAD AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

U. P. Court of Wards Act (IIT of 1899), s. 58—~ 
Dispute between wardzs—Arbitrator, appointment of— 
Court, power of—Act, retrospective operation of. 

The provisions of the Court of Wards Act of 1912 
are applicable to an estate handed over to the Court 
of Wards under the Act of 1899, notwithstanding 
that the handing over was voluntary on the part of 
the ward. [P 248, col. 1.] 

Section 58 of the U. P. Court of Wards Act does not 
bind a Court of Wards to await an agreement bè 
tween the persons it has appointed to represent the 
respective wards, between whom a dispute arises, as to 
an arbitratar to decide the dispute. It can nominate 
an arbitrator and require the representatives to submit 
the dispute to him. |p, 247, col. 1; p. 248, col. 2.] 

Letters Patent Appeal against a judg- 
ment of Mr. Justice Mukerji, dated the 
8th of December 1924, | 

Mr. Kailas Nath Katju, for the Appellant. 

Mr. Narain Prasad Asthana, for the 


Respondents. `’ 
JUDGMENT. 


Mears, C.J.—This is the appeal of. 
Rai Shiva Prasad against the judgment 
of a learned Single Judge of this 
Court, whereby in effect he dismissed the 
plaintiff's claim for ejectment against a 
tenant and incidentally, and what is of 
more practical importance, declared certain 
acts of the Court of Wards to be ulira 
vires. 

On the 17th of September 1509 Shiva 
Prasad and Shambhu Prasad, brothers, of 
full age, on their own application had their 
estate put under the superintendence of 
the Court of Wards. On that date the 
Act of 1899 was in existence. By 1919 pre- 
sumably the estate had been cleared of its 
embariassments, and the time was arriving 
when the Court of Wards wished to be free 
of this superintendence, and on the 18th of 
December 1919 there was an agreement exe- 
cuted by the Court of Wards and by a lady 


“named Gopi Kunwar, who was the mother 


of the plaintiff and defendant, The Court 
of Wards were of opinion that there should 
be a partition of the estate before it passed 
out of their control, and that gave rise to 
a question as tothe position of the lady 
Musammat Gopi Kunwar. It transpired 


. 
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that she was willing on the partition to have 
maintenanceinstead of any share in the 
estate of her late husband By the agree- 
ment of the 18th of December 1919 the lady 
expressed herself satisfied with the appoint- 
ment of Mr. Lalit Mohan Banerji as arbi- 
trator, and shortly before that date Mr, 
Wallach and Dr. Sen had been appointed 
the representatives-of Shiva Prasad under 
the provisions of s. 58 of the Courtof Wards 
Act of the United Provinces (IV of 
1912), For the purposes of this case we 
assume that with regard to the appoint- 
ment of Mr. L. M. Banerji there was no 
discussion, no agreement, between the par- 
ties’ representatives, Mr. Wallach and Dr. 
Sen. The procedure adopted by the Court 
of Wards in the appointment of Mr. Lalit 
Mohan Banerji was based upon the view 
taken by the Court of Wards that just as 
they had an undoubted right to appoint a 
representative on behalf of eachsuch ward 


without the ward being in a position to- 


raise any questien as to the representative, 
so equally they had aright to appoint any 
person as arbitrator and in the werdsof s. 
58 to “ require the said representatives to 


‘submit the question .or dispute to the 


arbitration of such person.” That is the 
position for which the plaintiff contends to- 
day, asserting that what the Board did 
shortly prior to and on the 18th of Decem- 
ber 1919, was done entirely within the 
powers of the Court of Wards, and was in 
every wayregular and proper. The ques- 
tion of the propriety of the acts of the Court 
of Wards came up in rather a curious man- 
ner. There is no evidence to suggest that 
Shambhu Prasad or his representative Dr. 
Sen, ever raised any question that the ap- 
pointment of Mr. Lalit Mohan Banerji 
should in the first instance have emanated 
from Mr. Wallach and Dr. Sen. The arbitra- 
tion was held, the matter was debated be- 
fore Mr. Lalit Mohan Banerji and he one 
the 3lst of January 1920 gave an award. 
We are uot-concerned with the details of 
that award other than the question of four 
shops in Benares. These together with 
other immoveable property. were allotted to 
the plaintiff as his share, and the plaintiff 
served notices upon four tenants that the 
shops had become his by virtue of the award, 
and that henceforth rent was to be paid to 
him, Rent in fact was paid in respect of 
these four shops down to the 3lst of January 
1921, and then itappeared that Shambhu 
Prasad instigated the tenants to refuse to 
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pay the rent to Sheo Prasad and on a suit ` 
for ejectment being brought the tenants set 
up the story that they had in fact -paid the 
rent to the co-owner Shambhu Prasad. In | 
that suit Shambhu, Prasad asked to be 
impleaded. For some reason not very clear. 
to us the Munsif did allow his applica- 
tion. When he appeared in this action ha’ 
raised the question as to the validity of the 
acts of the Court of Wards, and he contend- 
ed that he was not bound by the award, 
that the appointment of Mr. Lalit Mohan . 
Banerji was invalid, and he sought in that 


“way to abtain from the Court adecision that 


although by the award the shops had been 
declared to be the sole property of Shiva 
Prasad, nevertheless by virtue of the invalid- 
ity of the acts of the Board the partition 
was null and void in law,and, therefore, he 
still remained co-owner with Shiva Prasad 
of. these shops. The case was transferred 
to the Court of the Subordinate Judge, who 
said that he was not going into the ques- 
tion with regard to Shambhu Prasad’s com- 
plaint against the Oourt of Wards, and 
intimated his view that if Shambhu Prasad 
was dissatisfied with the validitysof the 
award, -he should take appropriate steps, 
or should have taken appropriate steps in 
the Civil Court. The defendants appealed 
to the District Judge, and the District 
Judge having considered s. 58 of the Court 
of Wards Act, came to the opinion that 
the award was a valid one. From that de- 
cision Shambhu Prasad appealed, and 
although Mr. Harper had stated that the 
only question raised in the appeal before 
him was as to the validity of the award, the ` 
discussion in the second appeal before Mr. 
Justice Lal Gopal Mukerji ranged over a 
diversity of subjects. We have decided to- 
day that we could not allow Mr. Narain 
Prasad Asthana to argue that the. whole 
arbitration was ineffective inasmuch as 
no ‘question or dispute had arisen between 
the two wards. Whether there was a ques- 
tion or a dispute was a matter of fact, appro- 
priate to be decided on evidence given in . 
the Court of first instance, if Shambhu 
Prasad desired to challenge the propriety 
of the proceedings on that ground. A re- 
ference to the writte statement filed by him 
indicates that indeed there was-a dispute 
between the parties relating to jewellery, 
and the burden of his complaint in the 
written statement was not ihat theie wag 
no question of dispute but that the ques- 
tion of jewellery was not a mattér reférred 
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to the arbitrator. However on the ground 
that this point was not taken inthe Court 
of first instance and before Mr. Harper we 
‘yefuse to allow it to be discussed before us. 
e The first point whieh was argued by 
Counsel on behalf of Shambhu Prasad was 
that when he and his brother by their own 
free will requested the Court of Wards to 
take their estate under its superintendence, 
the Courtof Wards at that time was work- 
ing under the Act of 1899 ; and that in that 
Act istobe found no provision analogous 
to s. 58 ofthe Act of 1912, and that, there- 
fore, the parties who voluntarily requested 
the Court of Wards to superintend their 
estate in 1909 cannot be bound or affected 
by any subsequent legislation. This argu- 
ment has appealed to Mr. Justice Lal Gopal 
Mukerji; but we find ourselves in disagree- 
ment with the contention of Shambhu Pra- 
sad. We areof opinion that when parties 
like the present plaintiff and defendants sub- 
mitted their request to the Court of Wards 
that their estate should be taken under 
its superintendence, - they must have con- 
templated that legislation might be passed 
which might affect their rights, and that 
the Court of Wards Act of 1899 was no more 
an immutable eternal Statute than any 
other Statute. Inisan impossible position 
for Shambhu Prasad to take up, namely, 
that he is entitled to be bound by only the 
provisions of a wholly repealed Act, and 
that neither he nor his estate has any con- 
cern with subsequent legislation designed 
to meet the working of the Courtof Wards 


Act inthe interest alike of the Court of ° 


Wardsand the people whose estates are 
subject to its jurisdiction. By cl. (1) of s. 
2 the Act of 1899 was repealed in toto. 
Clause (2) saves certain acts which had 
already been done, and pronounces that 
those acts which had been done by virtue 
of the repealed enactment should, as far as 
possible, be deemed to have been done un- 
der this Act, namely, theAct of 1912, We 
find ourselves unable to appreciate how it 
can besaid that the voluntarily putting up 
of an estate into the hands of the Court of 
Wards in the vear 1902, amounted toa 
bargain, or created in Shambhu Prasad any 
righttoinsist that during the continuance of 
the estate in the hands of the Court of Wards 
no legislation which should he passed should 
affect him or the estate. We take it that 
the Local Government had full power to 
repeal the Court of Wards Act in 1912, as 
in fact they-didand to` substitute for it 
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such an | 
opinion to be for the greater benefit of the 
estates and persons whose estates itheld 
and for the Court of Wards. We, therefore, 
hold that Shambhu Prasad was bound by s. ` 
58, and that there was on the true construc- 
tion of that section no obligation on the part 
of the Court of Wards to await an agree- 
ment between the representatives, whom 
they had appointed, as to an arbitrator who 
should sit to decide the question or dispute. 
The contention of Shambbu Prasad was . 
that if he were bound by s. 58 he could not 
resist the appointment of a representative 
on his behalf, nor-would he have any say 
as to who that representative should be; and 
similarly Shiva Prasad could not resist the 
appointment of a representative but it was 
argued on his behalf that as soon as the re- ` 
presentatives were appointed, it was their 
duty to agree between themselves as to a 
suitable arbitrator and to submit the name 
of that arbitrator to the approval ofthe Court 
of Wards. We think that that was a strange 
construction of the section, because the sec- 
tion when looked at as a whole is impera- 
tive in its terms as between the Court of 
Wards and the wards. It appoints a repre- 
sentative for a ward, whether the ward likes 
the representative or not. Having appointed 
the representatives for as many wards as - 
may have disputes amongst themselves, it 
requires the representatives to submit ike 
question or dispute to arbitration of such 
person or persons as it may approve. We 
think the word ofimportance in the latter 
part of the section is “require” and we 
think that this section contemplated an 
absolute right in :the Board to nomi- 
nate any representative they chose and a 
further absolute right torequire those re- 
presentatives to conduct the cases of the 
wards whom they were representing before 
such a person as the Board might approve, 
and that in practice the Board indicated 
their approval of the person as arbitrator to 
the representatives, and whether the re- 
presentatives liked the appointment or not 
they were'required to submit the question 
or dispute to that approved arbitrator. In 
other words no choice by this section is 
given to the ward as to the representative 
whoshould appear for him nor is any choice 
given tothe representative as to the arbi- 
trator. All that is required is that the arbi- 
trator shall be approved by the Court of 
Wards and thereupon the representatives are 
required to conduct the case before him, In 


enactment as seemed in their .~ 
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that view ofthe section the decision of Mr. 
Harper was in every way right. 

In these circumstances we are of opinion 
that we must allow the appeal of Shiva 
Prasad and set aside the decision of the 
learned Single Judge of this Court: and 
restore the decision of the District Judge. 
We, therefore, allow this appeal with costs 
and fees of both hearings in this Court, 
which in the special circumstances we 
certify at Rs. 5Q in each of the four cases, 
making one fee of Rs. 200. 

N. H. Appeal allowed. 

F. Q. 


LAHORE HIGH COURT. 
First Civin ArpraL No. 2327 òr 1922. 
March 2, 1926. 

Present:—Mr. Justice Broadway and 
Mr. Justice Fforde. 

DEO KARAN DAS—OBJECTOR— 
APPELLANT 
versus 
Tur SECRETARY or STATE ror INDIA 
IN COUNCIL tarovrau Tas COLLEC- 
TOR, LAHORE—2np PaxTY—RESPONDENT. 

Land Acquisition Act (I of 1894), s. 54—Appeal, 
proper stage for—Apportionment of claims—Duty of 
District Judge. 

Section 54 of the Land Acquisition Act contemp- 
lates only an appeal from a final award or part of a 
final award. Where a question as to apportionment 
has been referred to the District Judge, unless he 
has decided that question there is no final award 
which can be appealed against. 

A District Judge is bound to decide the question 
of apportionment when itis referred to him and the 
existence of a civil suit between the parties does not 
affect his jurisdiction to decide that question. 

First appeal from an order of the Dis- 


trict Judge, Lahore, dated the 29th May, 


1922. 

Lala Gopal Chand and Mr. Bishen Nath, 
for the Appellant. 

The Government Advocate, for the Re- 
spondent. 
` JUDGMENT.—By Notification “No, 
18061 H, dated the 19th October 1918, a 
certain area of land was acquired by Gov- 
eroment for the extension of Lahore Canton- 
ment East Station Yard. A portion of the 
land so acquired consisted of a plot 090 
acre-8 kanals 14 marlgs in area situated in 
Mauza Ganj on which stood a saltpetre 
factory. Three persons claimed to be inter- 
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‘learned District Judge. 
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ested in this land and factory, namely, Lala 
Kanshi Parshad, his brother Lala Deo karan - 
Das and one Harnam Singh, who demanded 
a sum of Rs. 32,000 as compensation for the, 
factory. There was ‘also a dispute between 
the said three persons as to the ownership 
of the factory. Lala Kanshi Parshad claimed 
to be the sole owner and as such entitled to 
the entire amount awarded ; his brother 
claimed to be a co-sharer to the extent of 
one-half, while Harnam Singh claimed 
that he was entitled to a, 1/3rd° share, On 
the 13th May 1920 the Collector under Act I 
of 15914 made an award relating to this area 
by which a total sum of Rs, 4,616 9-3 was 
fixed as the amount of the compensation. 
Harnam Singh accepted the award which 
was, however, objected to by the other 
two, The Land Acquisition Officer there- 
upon referred the matter to the District 
Court. Acting under the provisions of s. 80 
of Act I of 1894 he also referred the ques- 
tion as to the apportionment of the amount 
awarded. All the references were dealt with 
together by the learned District Judge who 
affirmed the award so far as it related to the 
amount of compensation, but declined 
to adjudicate on the question of the, 
apportionment. The reason given for this 
is that a civil suit was pending, at the time 
of the acquisition relating to the ownership 
of this factory. ais 

Lala Kanshi Parshad and Lala Deokaran 
Das preferred separate appeals against the 
amount of compensation awarded by the 
Harnam Singh 
was not made a party to either of these 
appeals. A 

At the hearing Mr. M. S. Bhagat for 
Lala Kanshi Parshad asked to be allowed 


-to make Harnam Singh and Deokaran Das 


respondents ,in his appeal (No. 2933 of 
1922) and further prayed that the question 
of apportionment should be gone into. 

Mr. Gopal Chand for Lala Deokaran Das 
stated that his client did not wish to make 
Haranam Singh a party in his appeal (No. 
2327 of 1922). , 

The learned Government Advocate rais- 
ed a preliminary objection to the effect 
that both appeals were incompetent as 
being premature. It was urged that s. 54 
of Act I of 189+ only contemplated an 
appeal from a final award, or part of a final 
award, of the Court, and that until the- 
learned District Judge had decided the 
question as to apportionment there was no - 
final award which. could be appealed , 
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against. There seems to be no doubt that 
the learned -District Judge was wrong in 
holding that the existence of a civil suit, 
in which the ownership of the factory was 
tn question, 
decide the question referred to. him.. As 
I read the provisions of Act it was incum- 
bent on him to decide the question. In 
the present case, however, his refusal of 
jurisdiction is obviously erroneous for the 
reason: that the civil suit referred to was 
between Kanshi Parshad and Deokaran Das 
alone and had no concern with Harnam 
Bingh. i 

In the circumstances I am of opinion 
that the learned Government Advocate's 
objection is well-founded and that both 
appeals are incompetent [see Ardeshir Mun- 
cherji v. Assistant Collector, Poona (1).] I 
would, therefore, dismiss both appeals with 
costs, but in order to avoid further trouble 
and delay Iwould direct the learned Dis- 
trict Judge to dispose of the reference 
regarding the apportionment of the com- 
pensation as speedily as possible. : 

In view of the abovein Kanshi Parshad’s 
appeal I would not allow the additional 
grounds of appeal or the addition of parties. 
a; R. L, Appeals dismissed, 

(1) 10 Bom. L. R. 517. ; 


OUDH CHIEF COURT. 
Frest O1vIL APPEal, No. 68 oF 1924, 
February 22,1926. . 
Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. . 
KEDAR NATH AND oTHERS—PLAINTIFFS 
— APPELLANTS 
VETSUS g 
SHANKAR DAYAL AND OTHERS— 
DEFENDaNTS-- RESPONDENTS. 

Hindu Law—Joint family—Father, mortgage by— 
Mortgagee obtaining decree against father—Suit by 
sonsa to contest morigage—Burden of proof. 

Ina suit by the sons of a Hindu father to contest 
the legality of a mortgage executed by him of the 
joint family property, it is the duty of the mortgagee 
to prove the existence of a legal necessity. [p. 251, 
col. 1. 

cae if the mortgagee obtains a decree upon his 
mortgage against the father, and thus the mortgage 
merges in the decree and ceases to subsist independ- 
ently, the burden lies upon the sons, if they desire to 
escape liability under the decree, to prove the im- 
moral nature of the judgment-debt. [ibid] 
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First appeal against the judgment and 
decree of the Sub-Judge, Bara Banki, dated- 
the 28th July 1924. 

Mr. Motilal Saksena, for the Appellant. 

Mr. Bisheshwar Nath Srivastava, for Re- 
spondent No, 3. 


. JUDGMENT. | , 
Stuart, C. J.—Thisis aplaintifs’ appeal 
against a decision of the Subordinate Judge: 
of Bara Banki dismissing their suit to re- 
cover certain property on the ground that: 
ithad been wrongfully alienated by the 
father of plaintiffs Nos. 1 and 2 and Lal 
Bahadur who had adopted plaintiff No. 3. 
The alienation hal been effected by a deed 
of simple mortgage on the basis of which a 
decree had been passed and the property in 
question had been brought to sale in execu- 
tion of that decree. The mortgage deed was 
executed on-the 19th March 1920 by Shankar 
Dayal and Lal Bahadur. lt was execut- 
ed fora consideration of Rs, 24,000 made 
up inthe following manner :— 5 
B. 
In satisfaction of the amount due on a f 
deed of mortgage dated 24th August 
1911 executed by certain, Paran from 
whom Shankar Dayal and wala Bahadur 
had inherited certain property 7 
In satisfaction of the amount due 
on deed of mortgege ‘dated 4th June 
1914 executed by the same Paran 
In satisfaction of the amount due ona 
deed of mortgage dated 29th November 
1915 executed by Shankar Dayal and 
Lal Bahadur... Sc eee 
In satisfaction ofthe amount dueon a 
deed of further charge dated 23rd 
August 1918 executed by Shankar 
Dayal and Lal Bahadur... sai 
In satisfaction of the amount due on three 
deeds of further charge dated respect- 
ively the 18th September 1912, and 
16th January 1916 and the 17th August 
1917 executed by Shankar Dayal and ` 
Lal Bahadur... ae .. 4,000 ` 
In satisfaction of the amount due on a 
promissory note dated 24th September 
1919 executed by Shankar Dayal and zs 


22,500 
569 
240 


Total A 
Received in cash prior to the date of 
execution cee <a oa 
Devoted towards expenses of . executing 
the deed iP ag eas 
Paid in cash before the Sub-Registrar ... 691 


Total ` 1,500 


On the 23rd March 1)22 the mortgagee 
obtained a decreeagainst Siankar Dayal and 
Lal Bahadur on the basis of his deed for- 
Rs. 26,822 and costs. ‘This decree was put- 
into execution and the date fixed for the sale 
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of the property was the 20th November 1923. 
On the 17th November 1923 this suit was 
filed by Kedar Nath aged 16 and Siri Ram 
aged 10, the sons of Shankar Dayal and 
Sripat aged 4. who is said to be the adopted 
son of Lal Bahadur. Sripat’s real father 
was Shankar Dayal. The allegations in 
the plaint were mainly that Shankar Dayal 
and Lal Bahadurhad no right to alienate 
the family property as there was no legal 
necessity. Itis to be noted that thera was 
no suggestion made in the plaint that the 
debts were tainted with immorality. 


It isthus seen that this was a case where 
the property had been put up to sale in exe- 
cution of a decree obtained against the 
fathers and that the decree in question was 
final, The property had not actually been 
sold but the mortgage had become merged 
in the decree and no longer subsisted. 
This being the case we hold that if the sons 
desired to dispute the judgment-debt’' the 
burden of proof wasupon them to show 
that the debt was incurred for an illegal 
or immoral purpose. We accept the view 
which was taken by Mr. Daniels, Judicial 
“ Commissioner in Gauri Shankar v. Jang 
Bahduar Singh (1). This decision was con- 
sidered. in an Appeal No. 356 of 1925.[Nand 
Lal v. Umrai (2)] which has been decided 
“today by another Bench of which my 
learned brother wasa member. I wish to 
note that I am in complete concurrence with 
the. decision of that Bench which has bear- 
ing upon the decision of this appeal. 
Holding this view itis necessary for us to 
see whether the debts or any of them are 
proved to have been incurred for an illegal 
or immoral purpose. Although it was not 
pleaded in the plaint that the debts had 
been contracted for illegal or immoral pur- 
poses the plaintiffs were allowed to take 
the position in the case that the debts were 
contracted for illegal and immoral purposes. 
An issue was framed and considerable evid- 
ence was received upon the point. The 
learned Subordinate Judge disbelieved this 
evidence. We think that he rightly dis- 
believed it. We have read the evidence 
ourselves and are satisfied that it has been 
- fabricated in order to support thecase. The 
witnesses who gave evidence appear tous 
to be absolutely untrustworthy. We, there- 
fore, find that none of the debts were con- 


(1) 79 Ind. Cas. 1008; 11 O. L. J. 246; 10 O. & A. 
L. B, 49; 27 O. O. 124; A. I. R. 1924 Oudh 394. - 
(2) 93 Ind. Cas. 655; 3 O. W. N. 359. 
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tracted for immoral or illegal purposes and 
dismiss this appeal with costs. Ja 
Raza, J.—I agree. l 
N. H. 
F. Q .» Appeal dismissed, ° 


et 


LAHORE HIGH COURT. 
Fiast Civit Apezau No. 1 oF 1923, -° 
March 15, :926. 
Present:—Mr. Justice Broadway and 
Mr. Justice Fforde. 
DULO—Dsrenpant—APPELLANT 
versus 
MUHAMMAD NATHU AND ANOTHER 
= —PLAINTIFFS— RESPONDENTS, 

Limitation Act (IX of 1908), s. S—Limitation, point 
of, in appeal—Registration Aet (XVI of 1908), 3. 74-~ 
Document ordered to be registered on payment of 
penalty—Requirements of law, meaning of. 

The question of limitation though neither raised in 
the Trial Court nor in the grounds of appeal may be 
urged at the hearing of appeal for the first time. 
[p. 252, col. 2.] | 

Where a document is ordered to be registered by the 
Registration Officer on payment of certain penalty, 
failure.to pay such penalty isa non-compliance with 
the requirements of law as contemplated bys. 74 of 
the Registration Act. [p. 252, col. 1.) 


First appeal froma decree of the Senior 
Subordinate Judge, Lahore, dated the 7th 
October 1922. ; 

Messrs. Ram Lal, M. Obedulla and Lala: 
Harish Chandar, for the Appellant. 

Lala Gopal Chand and Mr. M. Akbar 
Khan, for the Respondents. 

JUDGMENT. l 

Broadway, J.—On the-29th of Sep- 
tember 1920 -one Dulo executed a deed of 
sale relating to certain land which under 
this deed was sold to Muhammad Nathu 
and Dilwar Ali Khan, the consideration - 
being a sum of Rs. 27,300, It was said by 

*the vendees that Rs. 11,889 had already 
been paid to the vendor, the balance of the 


- money being payable at the time of regis- 


tration. , The vendor, however, alleged that 
he had only received a sum of Rs. 3,500. On 
the 27th of January 1921 the vendees applied 
to the Registrar to have the deed of sale 
compulsorily registered. This application 
‘was sent to the Sub-Registrar, the proper 
officer, by the Registrar who, on the 3lst of 
January 1921, issued notice to the parties, 
The vendees were very dilatory and frequent- 
ly allowed the proceedings to go by default, 
Finally, on the 5th of April 1921 the Sub- 


952. 


Registrar apparently acting under s. 25 
of the Indian Registration Act, passed an 
order to the effect that the document would 
be accepted for registration on payment by 


the vendees of the penalty provided by that. 


section. Notice of this order was directed 
to be sent to the vendees who, however, re- 
fused to accept seivice. On the 26th of 
May 192] the vendees again applied to the 
Registrar to have the document compulsori- 
ly registered. This application was sent at 
once to the Sub-Registrar who dismissed it 
on the 27th of May 1921 as the vendees had 
failed to appear in support of it. In the 
order dismissing this application the Sub- 
Registrar pointed out that the vendees had 
been constantly absent during these pro- 
ceedings whereas the vendor had been 
present and that it was evident that the 
vendees were merely harassing the vendor. 
This order of the Sub- Registrar was an order 
refusing to register within the meaning of 
8,72 of the Registration Act and as such 
was appealable to the Registrar. The vendees 
on the 24th of June 192t preferred an 
appeal to the Registrar. The appeal, how- 
ever, was dismissed on the loth of Septem- 
ber 1921, the order being announced to the 
vendees’ Counsel on that date. On the 15th 
of October 1921 the vendees prepared a 
plaint praying that the said sale-deed 
should be registered. The plaint, however, 
does not appear to have been filed in Court 
till the 18th of October 1921, the 16th and 
17th being public holidays, Unders. 77 of 
the Indian Registration Acta period of thirty 
days is prescribed for the institution of a 
suit under that section. As the plaint it- 
self was dated the 15th óf October 1921 no 
objection on the ground of limitation was 
taken before the Trial Court, the suit 
being contested on other grounds, one 
of the grounds being that the re- 
quirements of -law had not been fulfilled 
and that, therefore, the Registrar azted 
rightly in refusing to register the document, 
the requirement of law in this connection 
being that the vendees had failed to comply 


with the direction to pay the penalty. The . 


. Trial Court fixed one issue, namely, “Did the 
plaintiff comply with all provisions of law 
to have the documeht registered? This 
issue was decided against the plaintiff,and I 
think rightly. Nevertheless the-Trial Court 
granted the plaintiffs-vendees a decree 
to -the effect that the document should be 
registered on their paying the penalty 
ordered by the Sub-Registrar. The learned 
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Trial Court based. its decree on Hazuri Mal ` 
v Kutab-ud-din (1) and Nawab v. Arjan 
Das (2). A reference to these authorities, 
however, shows that they have no bearing on - 
the case at all. : ? 
Against the decree so passed Dualo has 
preferred this appeal to this Court, and at. 
the Barit has been urged that the suit was- 
barred by limitation having been instituted 
after the period prescribed by 8.77. Mr. 
Gopal Chand on behalf of respondents- 
vendees admitted that the suit should have 
been filed not later than the 15th of October 
1921. He urged that this point of limitation 
had not been raised in the Court below nor . 
in the grounds of appeal to this Court. No 
doubt that is the case, but the question of 
limitation can be raised at any time and 
I think .has rightly been raised in this - 
Court. It is obvious from the record that, 
although the plaint is dated the 15th of 
October 1921 and the necessary Court-fee 
labels affixed on the plaint bear that date, 
nevertheless the actual institution of the . 
suit must be held to be the 18th of October 
1921, as that is the date on which it is shown . 
as having been presented and that is date 
on which the Court-fee labels have been 
cancelled. It follows, therefore, that the 
suit having been instituted after the pre- 
scribed time should have been dismissed. In 
this view of the case it is not necessary to 
discuss the merits in detail and I would 
only say that the record of the Registration . 
Department shows clearly that the vendees, 
although apparently desirous of getting the 
document registered, were equally desirous 
of postponing the date of registration as 
long as possible. That is, to my mind, 
evidenced by the fact that in every case 
they waited till the last possible moment; 
“before they took action; when filing their 
suit they clearly overreached themselves 
and I consider that the orders of the Regis. 
*trar and the Sub-Registrar were justified- 
I would, therefore, accept the appeal and 
dismiss the suit with costs throughout. 
Fforde, J.—I agree. 
R. L. Appeal accepted. 


(1) 11 P. R. 1993; 8t P. L. R. 1903. 
(2) 13 P. R. 1904; 78 P. L. R. 1904. 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLaT# DECRER No, 1125 

; oF 1922. 
November 24, 1925. 
Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
SRIKANTA MANDAL AND OTHERS— 
PLAINTIFFS—APPELLANTS 
versus 
Rani. JOTIRMOYI DEVI AND OTAERS— 
DEFENDAN TS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, r. 4 
—Mesne profits, indivisible, claim for—Death of some 
of respondents—Legal representatives not brought on 
record—Abatement in toto. 

Where plaintiffs-appellants claim for mesne profits 
is based on the allegation that the defendants-respond- 
ents jointly dispossessed them from the land in 
collusion with one another, the claim is one that is 
not divisible and where in appeal the legal repre- 
sentatives of the deceased respondents are not brought 
onthe record the appeal abates in its entirety. 


Appeal against a decree of the District 
Judge, Murshidabad, dated the 14th Decem- 
ber 1921, modifying that of the Subordi- 
nate Judge of that District, dated the 27th 
February 1915. 


Dr. Jadunath Kanjilal (with him Babus. 


Purna Chandra Chandra and Subodh 
Chandra Dutt), for the Appellants, 

Mr. Bankim Chandra Mukerji (with him 
Babus Charu Chandra Ganguli and Biraj 
Mohan Majumdar), for the Respondents. 


JUDGMENT .—In the suit out of which 
this appeal has arisen the plaintiffs sued for 
recovery of possession with mesne profits 
from 32 defendants. Their case was that 
- they had taken settlement of some 98 bighas 
odd of land from defendant No. 32 or rather 
his predecessors in-interest. Outof this area 
of 48 bighas they were only in possession 
of some 63 bighas odd and their case was 
that defendant No, 32 in collusion with the 
other defendants -had dispossessed them 
from these 35 bighas, The suit was decreed 
by the first Court. On appeal to the District 
Court a part of the claim was disallowed. 
The plaintiffs appealed to the High Court 
and the High Court allowed the appeal in 
part and the devision of the learned Dis- 
trict Judge so far as he dismissed the 
claim for the lands of schedule (ga) was 
set aside and the case was remitted to him 
so that he might re-consider the question of 
the land of schedule (ga). 

The learned District Judge allowed the 
Appeal No. 28 in partand the judgment of 
the Subordinate-Judge was modified toa 
certain extent which is unnecessary to 
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specify. The plaintiffs ` have appealed to 
this Court. 

The respondents have raised a prelimi- 
nary objection that the appeal is incompé- 
tent for want of necessary parties. They 
point out that four persons Abdul Hossain, 
Gudath Biswas, Abdul Aziz and Gooljan 
Bibi who were appellants in the lower Court 
and who were also respondents in the pre- 


° sent appeal have died and their heirs have 


not been brought on the record. This is ad- 
mitted by the appellants themselves. It is 
clear that the appeal cannot proceed in 
their absence. The case of the plaintiffs 
was that all the defendants jointly dispos- 
sessed them from the land in collusion with 
each other and they sued for mesne profits 
from them all. Theclaim of the plaintiffs 
is not divisible. The appeal is, therefore, 
in competent for want of necessary parties 
and must fails. 

The appealis, therefore, dismissed with 
costs. 


R. L. A ppeal dismissed. 


LAHORE HIGH COURT. 
Seconp CIVIL APPEAL No. 391 oF 1922, 
March 4, 1926. 

Present:-—Mr. Justice Harrison 

and Mr, Justice Jai Lal. | 
RAGHA RAM AND aNoTHER—PLAINTIFFS 
=e 
ersus 
“DEWA SIN GH AND OTHERS— 
DerenDaNTS— RESPONDENTS. 

Punjab Pre-emption Act (I of 1918), 8. 15—Pre- 
emptor having two qualifications higher and lower— 
Vendee with only higher quulificatton—Pre-emption, 

Where the pre-emptor and the vendee both possess 
the same higher qualification, the possession of an 
additional inferior qualification by the pre-emptor 
does not entitle him to a decree for pre-emption 
against the vendee. 

“Jai Deo v. Bhagwan Das, 4 Ind. Cas. 483; 82 P. W. 
R. 1909; 62 P. L. k. 1909, followed. 

Naba v. Pathana, 2 Ind. Cas. 86; 60 P. R. 1913; 53 
P. L. R. 1913; 72 P. R. 1913 and Khair in v. 
Ghulam Mohi-ud- din, pe Id. Cas. 401; 43 P. R. 1914; 
57 P. L. R. 1914; 142 P. W. R. 1914, distinguished. 

Second appeal from a deeree ofthe Dis- 
trict Judge, Hoshiarpur, dated the 24th 
November 1921, affirming thatof the Senior 
Subordinate J udge, Hoshiarpur, dated the 
13th June 1921. 

Bakhshi Tek Chand, for the Appellants.. 

Lala Badri Das, R. B., for the Respondents, 
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JUDGMENT.—The same question is 
-involved in these three connected appeals, 
e The plaintiff is an owner in the estate, in 
- which the land is situated, and is also an oc- 
cupancy tenant in agricultural land in the 
estate. He, therefore, has two qualifications 
of which one is superior and the other in- 
ferior. The vendee has the superior quali- 
fication but lacks the inferior. 
tion is that on the strength of the additional 
inferior qualification the plaintiff has a 
right to pre-eempt. His suits have failed 
in both the lower Courts and the question 
has been argued beforeus by Mr. Tek Chand 
for the appellant and Mr. Badri Das for the 
respondent. Both are agreed thatthere are 
only three rulings on thisor a similar ques- 
tion, i. e. Jat Deo v. Bhagwan Das {1), Naba 
v. Pathana (2) and Khair Din v. Ghulam 
Mohi-ud-din (3). Mr. Tek Chand contends 
. that Jai Das v. Bhagwan Das (1) does not 
lay down sound law and that it is to be 
inferred or deduced from Khair Din v. Ghu- 
lam Mohi-ud-din (3)and from the wording ot 
s. 15 (b) and (e) that the additional inferior 
ualification strengthens the plaintiff'sclaim. 

On the other hand itis pointed ont that the 
word used is ‘yest’ and once the right has 
vested there is the end of the matter and it 
cannot re-vestor additionally vest and this 
-is the view taken in Jai Deo v. Bhagwan Das 
1) which is a ‘clear and conclusive authority. 
he section lays down the order in which 


pre-emptors stand and once the place ofa . 


pre-emptor has been determined it cannot 
be alfected by the fact that hedoes or does 
not hold any further or additional qualifi- 
cation, which, in the absence of the first. or 
main qualification could or would be taken 
into account. Mr. Tek Chand contends that 
“ib stands toreason that where we find the 
qualifications under one head equal we must 


Took to any additional qualification in order, 


to decide between the rival claimants, and 
he points to the fact that ins. 15(6) a co- 
sharer, who is also an agnate is treated as 
superior even to a nearer agnate who takes 
the additional qualification and, therefore, 
he says, we find credit given to a mere 
numerical. superiority of qualifications. 
To us it appears that the wording of 
this ‘sub-section points exactly to the 


af 4 Ind. Cas. 483; 82 P. L. R. 1909; 62. P. L.R. 


8 18 Ind, Ons. 86; 60P. R. 1913; 53 P. L. R. 1913; 
AU) y ja Cas 401; 43 P. R. 1914; 52 P. Ia R 1914; 
wi pat P. W.R 1944. 


The conten-- 
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contrary conclusion. The Legislature ins.15 
(b) (2) did provide for a compositor double 
qualification in the case of anagnate, who 
is also a ço- -sharer, and the fact that it did 
not do so in the case of a co-owner, who is 
also an occupancy tenant, shows, in our 
opinion, that it was not intended that the 
combination of these two qualifications 
should prevail overthe simple qualification 
of a co-owner. It is also true that there is 
some connection between the co-sharer and 
the agnate, that is to say, between tha two 
qualifications when combined in the same 


“person whereas there is no connection be- 


tween the co-ownership and the occupancy 
tenancy. We hold, that the decision of the 
learned District Judgeis perfectly correct, 
and that no number of additional inferior 
qualifications can improve the status of the 
man claiming in virtue of belonging to a 
superior class, In both Khair Din v. 


the position was the reverse and the two 
claimants shared the inferior qualification 
but one of them had a superior qualification 
and, naturally, in virtue of that superior 
qualification he ousted the rival claimant, 
We dismiss the appeals with costs. 
R. La Appeals dismissed. 


ed 


MADRAS HIGH COURT. 
APPEaL AGAINST OrpEr No. 186 or 1924, 
January 4, 1926. 

Present:—Mr. Justice Wallace and 
Mr, Justice Madhavan Nair. 

Tue SECRETARY or STATE For 
INDIA tn COUNVULIL—PETITIONEa—~ 

pe 
versu 
SARVEPALLI VENKATA LAKSH- | 
MANAYYA-—-PLAINTIFF— RESPONDEKNT, 

Civil Procedure Code (Act V of 1908), 0. XXXIII, 
7. 10—Court-fee decreed to Government in pauper suit 
~—Right to future maintenance, liability of, to be prg- 
ceeded against-—Method of recovery. 

The right of the Government to recover the Court- 
fee decreed as pay ‘able to Government from a pauper 
plaintiff is not unenforceable, merely because plaint- 
iff's property is confined toaright to future main- 
tenance. The proper method of recovering such Court- 
fee is by the Court appointing a Receiver to collect the 
maintenance amount and pay to Government (by in, 
stalments if necessary in order that plaintiff may have 
something to live upon) the fee due by the plaintif. 

Rajindra Narain Singh v. Sunder Bibi, 87 Ind. Cas. 
295; 47 A, 385: 41 O. L. J. 383; 3 Pat. Tee a 
Bom. L. R. 39; A. IR. a ie i S Fae 

4; 49M. L. J. 244; 22- 


186 8; (1988) M. Y. N 636; 5 p A E KA oy, 


Ghu- . 
lam Mohi-ud-din (3) and Naba v. Pathana (2)- 
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~ Appeal against an order of the District 
Court, Nellore, dated. the 2nd November 
1923, in E. P. No. 124 of 1922 (O. S. No. 
61 of 1921, Subordinate Judge's Court, 
Nellore). . 

Mr. C. V. Ananiakrishna Iyer,for the 
Appellants. 

Mr. B. Somayya, for the Respondent. 

JUDGMENT.—We cannot subscribe 
to the respondent's contention that Govern- 
| ment cannot under a decree recover the 
Court-fee decreed as payable to Govern- 
ment from a pauper plaintiff, whenever 
plaintiff's property is confined toa right, 
to future maintenance. That contention 
is negatived by the Privy Council ruling 
in Rajindra Narain Singhv. Sunder Bibi 
(1) which also indicates the proper method 
of recovering such Court-fee. That method 
is by the Court appointing a Receiver to 
collect the maintenance amount and pay 
to Government (by instalments if necessary 


in order that plaintiff may have something - 


to live upon) thefee due by plaintiff. The 
appellant's execution petition as it stands 
does not ask for reliefin that form, and 
it should be amended. We grant leave to 
amend it accordingly. The amended peti- 
tion is forwarded to the lower Court for 
disposal in the light of the Privy Council 
decision quoted above. Each party will 
bear his own costs in this appeal. 

V. N. V. Petition remanded. . 


R. L. 
< (1) 87 Ind. Cas. 295; 47 A. 385; 41 O. L. J. 383; 3 
Pat. L. R. 112; 27 Bom. L. R. 849; A.I. R. 1925 P. O. 
176; 23 A. L. J. 634; 49 M L. 1,244; 22 L. W. 234; L. 
‘R. 6 A. (P. O.) 138; (1925) M. W. N., 630; 52L A. 262 
(P. 0). 
- CALCUTTA HIGH COURT. 
Crvit Reve No. 727 oF 1925. 
‘November 17, 1925 
Present:—Mr. Justice Mukerji. 
MAJID MIA --Derte.pant No. 2— 
PETITIONER 


WEH versus : 
MUNSHI MIA —PrLsINTIFR— OPPOSITE 
- Pakty. 

Mesne profits—Land in occupation of tenant— 
Basis of assessment of mesne profits—Co-sharers—Dis- 
- possession—Hxcess of enjoyment, if amounts to ouster. 
Where land is in the occupation of the tenants 


- tesne profits should be awarded not on the basis 


of the produce but on the basis of rent.-[p. 256, col. 1.] 
; Where a decree for mesne profits is passed against 
a co-sharer there must be a finding as to dispossession. 
[p. 258, col. 2.] E Shi 

Mera excess of enjoyment does not itself amount to 
an ouster, [ibid] 

Gora Chand Chatterjee v. Keshab Chandra Khawas, 
#9 Ing. Oas, 122, followed, ; 


MAJID MIA v. MONeHT MIA: 


255 , 

Rule against an-orderof the Sub-Judge, 
Second Court, Sylhet, exercising the powers 
of a Court of Small Causes, dated the 5th 
March 1925, in S. ©. C. Suit No. 89 of 1923, 
(In T. Suit No. 891 of 1919 of the Sadar 
Munsif, First Court, Sylhet). 

Babu Prya Nath Dutt and Satyendra 
Kishore Ghose, for the Petitioner, 

Babu Birendra Kumar Dey, for the Op- 
posite Party, 


JUDGMENT.—This Rule. has been ' 
issued at the instance of the defendant No. 3 
in a suit tried by a Court of Small Causes, 
The plaintiff claimed wasilat from certain 
defendantsof whom the defendant No, 3 
was one, Previous to the institution of this 
suit the plaintiff had instituted a suit to 
establish his title to an undivided 5-annas 
share in a certain land and also for recovery 
of possession and mesne profits. The claim 
‘for mesne profits was subsequently with- . 
drawn. That suit ultimately. ended in a 
decree in favour of the plaintiff as regards 
a 4-annas and 10-gunda share in the - 
landsand a decree for joint possession of 
the lands with the defendants. Thereafter 
the presentsuit was instituted. It is not 
necessary to refer to all the proceedings 
in connection with this suit. It is said 
that at first it was instituted asa suit for 
compensation in the Court of the Munsif 
but ultimately it was found that the Munsif 
had no jurisdiction to entertain it as it 
really was a suit for recovery of mesne pro- 
fits and it was filed in the Court’ of Small 
Causes. The suit was ultimately tried by 
a Subordinate Judge vested with the powers 
of a Judge of Small Cause Courts. He 
decreed the suit and the present applica- 
tion is directed against that decree. 

Two points have been urged on behalf of 
‘the petitioner in this Rule. I propose to 
edeal with the second point first as, in my 
opinion, having regard to the defence which 
the petitioner took in the Courts below he 
is not entitled to succeed on that point, 
His contention is that mesne profits which 
have been awarded in the present case 
should have been, if ag all, allowed to the 
plaintiff not on the basis of the produce ` 
but only on the basis of the rents which 
were being actually realized from the ten- 
ants. It appears that in the plaint in the ' 
title suit previously instituted, the plaintiff 
made an allegation to the effect that he was 
in possession of his 5-annas share (that 
was the share which he claimed in the 
suit) by realizing rent from the tenants, 
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that the defendants had mulated their 
names notwithstanding the plaintiff's ob- 
jection and had dispossessed the plaintiff 
from hisshare. It is said that asthe land 
was in the occupation of tenants, the learn- 
ed Judge should have awarded mesne pro- 
fits not on the basis ofthe produce but on 
the basis of rent. The proposition is per- 
fectly a sound one and it has abundant 
authority in support of it. But in the 
present case looking in the written state- 
ment of the defendants, and I have looked 
intoit very carefully, I do not find the 
slightest suggestion of this contention any- 
where init. On theother hand the defence 
avers that the produce of the lands was 
not really atthe rate alleged in the plaint 
but ata different rate. That was the only 
objection with regard to the mode in which 
the mesne profits were to be calculated. 
My attention has been drawn to the cross- 
examination of some of the plaintiffs wit- 
nesses and ib has been argued before me 
that the cross-examination has been direct- 
ed tobring out the fact that the plaintiff 
was realizing paddy rent from his tenants. 
It is argued that the cross-examination 
shows that the defendant’s contention in 
the Court below on this point was what is 
now argued before me. I am, however, un- 
able to say thatthe question as to whether 
mesne profits should be assessed on the 
basis of produce or on the basis of rent was 
seriously disputed on the sideof the defence. 
The learned Judge saysin his judgment 
“the defendants are liable on the produce 

. basis according tothe definition of mesne 
profits. He is nota tenant buta trespass- 
er. I accept the plaintifi’s evidence of the 
value and the quantity produced as it 
appears to be reasonable’. I understand 
from this passage that the learned Judge 
found that in so far as the share which did 
not belong to the defendants they weres 
trespassers. In this the learned Judge may 
or may not have been right. But to deter- 
mine the questior which has now been 
urged before me would require an investiga- 
tion of disputed facts which the Court below 
was, in my opinion, never asked to investi- 
gate. Iam unable to accede to this con- 
tention inasmuch as to do so would be to 
allow the defendants to make out a case 

“ which does not appear to have been made 

jn the Court below. 

The other contention which has been 

urged on“behalf of the petitioneris to the 

effect that the decree of the learned Judge 
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cannot be sustained as admittedly the 
plaintiff and the defendants were co-sharers 
having different shares in the property and 
inasmuch as there isno finding either in 
the title suit, or in thé present suit for 
mesne profits, that there was any disposses- 
sion by the defendants in respect of the 
plaintiff's share. Itis urged on behalf of 
the opposite party that the fact that a 
decree for joint possession was passed taken 
in conjunction with the fact that in the 
plaint in the original suit there was an 
averment as to dispossession by the defend- 
ant should be considered to mean that the 
*defendants had actually dispossessed the 
plaintiff, Iam unable to say that this is 
a sufficient answer to the defendant’s con- 
tention. There may have’ been more 
reasons than one as to why the decree for 
joint possession was passed and it does not 
follow from the mere fact that such a 
decree was passed that the Court meant to 
find that there was dispossession by the 
defendants. In the judgment in the present 
case also there is absolutely no finding 
with regard to this matter. It is well-settl- 
ed thatin case of co-sharers if a decree for 
mesne profits or for compensation is to be 
passed it must be found that there was 
dispossession. Ifany authority is needed 
for the proposition reference may be made 
to the unreported* decision in the case of 
Gora Chand Chatterjee v. Keshab Chandra 
Khawas; (L. P. A. No, 164 of 1911 decided ' 
by Jenkins, C. J. and Chatterjea, J.), 
where it was held that in order to 
award mesne profits as against a co-sharer, 
there must bea finding of actual ouster 
and that mere excess of enjoyment does not 
in itself amount toan ouster. In the present 
case there is no finding of ouster and inas- 
much asin the absence ofa finding to this 
effect the decree cannot possibly be sus- 
tained, Iset aside the decree against which 
the present Rule is‘directed and direct the 
‘ease fo be sent back to the Court of the 
learned Judgein order that he may arrive 
ata, proper finding on this question It 
will be open tothe learned Judge ifhe thinks 
necessary to doso to allow the parties to 
adduce fresh or further evidence on this 
point. Having regard to the circumstances 
of this case I am of opinion that each party 
should bear his own costs of this Rule. - 
M. E. - Rule made absolute; 
R. L arate Case remanded, 
“ines reported as 99 Ind: Cas. ALEA] TT 
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LAHORE HIGH COURT. 
URIMINAL Revision No. 99 or 1926, 

March 15, 1926. 
Present:—Mr. Justice Broadway. 
EMPEROR— PROSECUTOR 
VETSUS 
SAIN DASS—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 489 (2) 
(6)—Alteration of sentence, issue of notice for, to 
accused—-Right of accused to show cause against con- 
viction——Penal Code (Act XLV of 1860), s. 377-- 
Evidence to substantiate charge—Criminal trial—De- 
fence, weakness of, 

Where a notics- under s. 439 (2, Cr. P. C.,,.is 
issued to the accused to show cause why the sen- 
tence should not be altered, sub-cl. (6) of the section 
becomes applicable and the accused becomes entitled 
to show cause against his conviction. [p. 257, col. 2.] 

Evidence to support a charge under s. 377, Penal 
Code, must be very convincing as it is very easy to bring 
such a charge but extremely difficult to refute it. [p. 
258, col. 1.] 

The guilt of a person accused of a crime has to be 
established by the evidence for the prasecution and 
not by the weakness of the defence. [ibid.] 


Case reported by the Sessions Judge, 
eae with his No. 46 of 11th January 
1926. 

FACTS.—The. accused Sain Dass has 
been convicted by a Magistrate and the 
conviction has been upheld by me on ap- 
peal, of attempting to commit sodomy on 
a boy of 12. My judgment, a copy of 
Nia is attached, gives the facts in de- 
tail. 

GROUNDS.—tThe appellant has been 
sentenced to six months’ simple imprison- 
ment by an inexperienced Magistrate. He 
is 19 years of age, and it is hard to imagine 
A sentence more unsuitable for a youth 
with tendencies of this kind. He is to sit 
in Jail day after day staring into vacancy. 
Apparently the Magistrate could not pass 
a.sentence of whipping foran attempt at 
sodomy, and in any case I would not sug- 
gest whipping after so long a period has 
elapsed, but in the interests of the prison- 
er himself I suggest that the simple 
imprisonment be converted into aterm of. 
rigorous imprisonment. The exact length 
of the term isnot very important; in my 
opinion, three months would be ample, 

Lala Fakir Chand, for the Respondent. 

ORDER.—Sain Dass son of Ishar Dass, 
a Khatri of Pathankot, was convicted of 
having attempted to commit sodomy ona 
boy named Muhammad Ishaq of the same 
The boy is said to be of 12 years 
of age and Sain Dass is about 19. Under 
s. 877/511 of the Indian Penal Code he was 
sentenced to six months’ simple imprison- 
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ment, He appealed to the Sessions Court 
and the learned Sessions Judge, after mak- 
ing aremand for certain enquiries to be 
made, maintained the conviction and sen- 
tence. At the same” time he reported the” 
case to this Court under s. 438 of the Cr. 
P. O. recommending thatthe sentence of 
imprisonment should be altered from six 
months’ simple imprisonment to three 
months’ rigorous imprisonment. 


- It appears that Sain Dass has been in 
Jail now for almost three months. As 
notices was issued to Sain Dass under s. 
439 (2) of the Cr. P. C., to show cause why 
the sentence should not be altered as above 
stated, sub-cl. (6) of that section becomes 
applicable and he was, therefore, entitled 
to show cause against his conviction. Mr. 
Fakir Chand on his behalf has urged that 
the evidence on the record is suchas did 
not warrant the conclusion arrived at by 
the Oourts below. The evidence against 
Sain Dass consists of the statements of the 
boy Muhammad Ishaq, Ismail (P. W. No. 3) 
Chiragh (P. W. No.4) and Chuhar P. W. 
No, 5. As theoffence of sodomy was not 
completed it is quite unnecessary to discuss 
the medical evidence. Suffice it to say 
that that evidence shows that there were 
no marks ofinjury either on the boy or 
on Sain Dass. Now, the story for the pro- 
secution is that shortly after the 8 a. m. 
train had left Muhammad Ishaq went on 
to the Railway line to collect coal and that 
he was thereseized by Sain Dass who picked 
him up and threw him into an empty truck 
about 62 feet from the ground the doors 
of the truck which was an open one, being 
closed at the time. Having thrown Muham- 
mad Ishaq into the truck Sain Dass him- 
self got into it and there in broad day 
light forcibly attempted to commit sodomy. 
Attracted by the cries of this boy Chuhar 
(P. W. No. 5) asked Chiragh and Ismail to 
Chuhar himself 
did not go to the truck. -Ismail (P. W. 
No. 3) and Chiragh P. W. No.4 weni to 
the truck, and aecerding to Ismail sew the 
boy lyingnaked with his head down and 
the accused standing by his side folding 
his dhoti. The boy was weeping and say- 
ing that Sain Dass was committing an un- 
natural offence. Chiragh (P. W. No, 4) says 
that at the instance of Chuhar he and 
Ismail both got into the truck and found 
Muhammad Ishaq lying there naked and 
Sain Dass actually committing an unnaturae 
offence, The boy was weeping, A charge 
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of this nature is one very easy to bring 
and very difficult to refute. Therefore to 
my mind the evidence in support of sucha 
charge has to be very convincing. Ismail 
isa man of 25 and Chiragh is 30 years of 
age. Although, according to them, they 
found Sain Dass committing this disgusting 
offence nevertheless they never said any- 
thing tohim. It has been urged that the 
whole story is improbable and that it is 
improbable that in broad day light at 
a time when people were bound to be 
about Sain Dass would have forcibly 
seized the boy thrown him into a 
wagon and there forcibly attempted to 
commit this unnatural offence. After a 
careful consideration I am forced to the 
conclusion that the story is an improb- 
able one. It has to be borne in mind that 
the case for the prosecution is that the 
boy was not a willing participator in 
this offence. Therefore Sain Das’ action 
was nothing less than rape, and I find it 
a little hard to believe that a shop-keeper 
such as Sain Dass would have seized a boy 
auch as Muhammad Ishaq in a public 
place and attempted to commit such an 
offence in the manneralleged. It may be 
that the view taken of the defence evi- 
dence by the Courts below is correct and 
that itis a fabrication, Nevertheless the 
guilt of a person accused of a crime has to 
be established by the evidence for the 
prosecution and the evidence for the pro- 
secution in this case is not to my mind 
convincing. f 

In these circumstances Iam constrained 
to set aside the conviction and sentence 
ann direct that Sain Dass be released forth- 
with. 


R. L. Conviction set aside, 





PATNA HIGH COURT. 
CRIMINAL APPEAL No 199 or 1925. 
February 24, 1926. 
Present:—Mr. Justice Ross and 
Mr. Justice Kulwant Sahai. 
BIGNA KUMHAR AND oTHEns—APPELLANTS 
versus 
EMPERO R—Respronvent. 

Criminal Procedure Code (Act V of 1898), s. 288 
~—Evidence before Committing Magistrate—Admis- 
sibility at trial—Werght to be attached. 

Section 288 of the Cr. P, ©. makes the previous 
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evidence of a witness taken before a Committing 
Magistrate, evidence admissible at the trial and 
the limitation imposed to such admission by the 
words ‘subject to the provisions of the Evidence 
Act’ merely means, that such evidence can be 
used at the trial for all purposes so long as the 
evidence is evidence within the meaning of the Evi- 
dence Act. [p. 260, col. 2; p. 261, col. 1.1 

Jehal Teli v. Emperor, 84 Ind. Cas. 334; 3 Pat, 781; 
A.J. R. 1925 Pat. 5l; 6 P. L. T. 53; 26 Or. L.J. 270, 
followed. ` 

Unless there is clearly present, besides the evidence 
given before the Magistrate, evidence which will show 
that the evidence given before the Magistrate should 
be preferred to and substituted for that given before 
the Sessions Judge, the evidence given before the 
Magistrate cannot be effectively utilized in support 
of the conviction. [p. 261, col. 1.) 

In re Bachala Peda Somudu, 81 Ind. Cas. 203; 47 
M. 232; 18L. W. 705; 45 M. L.J. 602; 33 M. L.T, 
159; A. I. R. 1924 Mad. 379; 25 Cr. L. J. 715, referred 
to, 

Jehal Teli v. Emperor, 84 Ind. Cas. 334; 3 Pat. 781; 
A. I. R. 1925 Pat. 51; 6 P. L. T. 53; 26 Cr. E.J. 270, 
followed. 

Criminal appeal from an order of the 
Judicial Commissioner, Chota Nagpur at 
Ranchi, dated the 27th October 1925. 

Messrs. Anand Prosad and Sudhansu 
Rajan Sen Gupta, for the Appellants. 

The Assistant Government Advocate, for 
the Respondent. 

JUDGMENT. : 

Kulwant Sahay, J.—The six appel- 
lants with three others were charged with 
offences under ss. 302 and 147 of the Indian 
Penal Code. They were charged with com- 
mitting murder by intentionally causing 
the death of Musammat Ghasin and with 
being members of an unlawful assembly 
with the common object to kill and cause 
hurt to Musammat Ghasin in prosecution 
of which common object the said Musam- 
mat Ghasin was beaten by the members of 
the assembly causing her death. The trial 
was held with the aid of four assessors, | 
Three of the assessors were of opinion that 
it was doubtful if Musammat Ghasin was 
dead or alive and missing and that the evi- 
dence was not. sufficient to convict the 
accused. One assessor was of opinion that 
Musammat Ghasin had been killed but that 


_ the charge under s. 302 had notbeen proved, 


He considered that the charge under s. 147 
had been proved. The learned Judicial Com- . 
missioner agreed with the assessors that the 


- charge under s. 302, Indian Penal Code, had 


not been established against any individual 
accused. He, however, came to the con- 
clusion that a riot had been committed and 
that those who took, part in the riot were 
guilty under s. 147, Indian Penal Code. He 
was of opinion that the six appellants were 
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guilty under s. 147 and convicted them 
under the said section and sentenced them 
to undergo rigorous imprisonment for two 
years. He acquitted three of the accused, 
being of opinion that the evidence against 
them was not sufficient. 

This Court in admitting the appeal also 
directed notice to issue on the appellanis 
to shew cause why they shall not be con- 
victed of an offence under s. 302, Indian 
Penal Oode. We have, therefore, to con- 
sider not only the question as to whether 
the conviction under s. 147, Indian Penal 
‘Code, should stand, but also as to whether 
the evidence on the record leads to the con- 
clusion that the appellants were guilty 
under s. 302, Indian Penal Code. 

The appeal has been very ably and fully 
argued by Mr. Anand Prasad on behalf of 
the appellants and the learned Assistant Gov- 
ernment Advocate, with his usual fairness, 
has conceded that the evidence is not suffi- 
cient to convict the appellants of an offence 
under s. 302, Indian Penal Code. I propose, 
however, to discuss the evidence as regards 
both the offences. 

Musammat Ghasin was a widow living 
with her only son Lohra Kumhar, a child 
ten years old. The appellant, Bigna 
Kumhar, is her husband’s brother and her 
house was situated: in the same angan as 
that of Bigna. The other appellants are 
all related with each other, and with Bigna. 

The prosecution case is that the deceased 
Musammat Ghasin was supposed to be a 
witch or possessed by some evil spirit and 
that she was the cause of illness of several 
persons in the village. The appellant, 
Bucha Kumhar, had a son named Bandhan 
and he died on the Ist of May 1925. The 
prosecution case is that the appellants 
believed that the death of Bandhan had 
been caused by the witch-craft of Ghasin. 
The appellants and one Tipru Sawasi, who 
is a Bhandari of the landlord of the village, 
went to bury the body of Bandhan and 
there was some talk about the death of the 
boy having been caused by Musammat 
Ghasin and there was a proposal that 
Musammat Ghasin should be got rid of. 
After the burial a meeting is said to have 
taken place in the house of Bucha after 
sunset, to which Tipru was also called, 
where it was resolved to kill Ghasin. 
Tipru says that he warned them not to do 
go, and that he went. straight from the 
meeting to Musammat Ghasin and told her 
fo run away as there was a proposal to kill 
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her. It is said that at about midnight the 
deceased Musammat Ghasin and her son 
Lohra were sleeping on a khatia in a. reom 
facing the verandah,af her house when the 
appellants went and Bigna called Ghasin 
and asked her to come out. She did come 
out and according to one version, Bigna 
caught her by the throat and threw her down 


-and according to another version, Harakh. 


caught and threw her down. They are said 
to have throttled her and to have trampled 


upon her and killed her and to have carried 


her either dead or alive. 

Now this is said to have taken place on 
the night of the Ist May 1925. Nothing 
happened until the 17th of May, The boy, 
Lohra, used to live with his uncle, the 
appellant Bigna, On the 17th of May, 
Lohra's sister’s husband, -Kandna and his 
futher; Mahesh who live at Mouza Tingaria 
went to Musammat Ghasin’s house and 
enquired of Lohra as to where she was, and 
then Lohra is said to have told them at 
once that she had been killed by the appel- 
lants and others and that her body had been 
thrown away. They apparently did not 
believe him, and they took him to the house 
of Dukhan and Ladhu, who are the brothers 
of the deceased ;woman and lived at 
Mouza Timra: and there they enquired as 
to whether Musammat Ghasin was there. 
On being informed that she was not there, 
Lohra told them about her death and they 
all resolved to go to the thana and lodge 
the First Information. It appears that 


Kandoa and Mahesh before going to Timra, ` 


had gone to the chaukidar, Sohrai and 
informed him; but that Sohrai told them 
that he would first go to the village and 
enquire into the matter and then go to the 
thuna the next day. The First Informa- 
tion was lodged at.the thana at Karra 
on the 18th of May 1925 at about 2 
x. M. by the boy, Lohra. He was ac- 
companied by the chaukidar Sohrai, by 
Mahesh and Kandna and by his maternal 


uncles Dukhan and Ladhu. He stated that | 


Bigaa Kumhar came to the house at about 
midnight and asked his mother to open the 
door and that his mother opened the door 
and that the other appellants then came up 
and they all accused her of being a witch 
and of bringing about the death of Bucha 
Kumhar's son. Bigna is said, in this First 
Iniormation: Report, to have seized his 
mother by the throat and ‘knocked her 
down and the other appellants “to have 


kicked and fisted her and killed her by 
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trampling. Lohra stated in this First Infor- 
mation that he was awakened when Bigna 
first came to the house and that he 
had seen all that had happened. He 
further stated that "Bigna had warned 
him not to speak about the affair 
to any one and that he was threatened 
and that they would kill him if he told 
anybody about it. He stated that on the 
previous day when his sister’s husband 
Kandna and the latter’s father Mahesh came 
to his house and enquired about his mother, 
he told them that she had been killed. 

Now the evidence of this boy, Lohra, is 
the most important evidence in the case. 
He is the only eye-witness of the occurrence 
and if his evidence is believed, the whole 
of the occurrence as stated by him is prov- 
ed. The other important evidence is that of 
Tipru Sawasi, the Bhandari of the village. 
The cause of the murder is said to be the 
general belief that the deceased woman was 
awitch, It is said that the appellants and 
others believed that she was the cause of 
the.illness of the people in the village and 
that the death of Bucha’s son was the im- 
mediate cause of the murder. There is no 
doubt upon the evidence that there was 
some sort of belief in the minds of the 


- accused and others that the illness in the 


village was caused by Ghasin. But it 
seems that the belief was not that she was 
really a which but that she was herself 
possessed by some evil spirit. In Chait or 
Baisakh preceding the occurrence there 


- appears to have been a panchayat, which 


Tipru and others attended, and there a 
proposal was made to take steps to drive 
away the evil spirit from her and that one 
of the panchayat undertook to do so if he 
was given expenses for making certain 
sacrifices. This appears to have been a 
friendly proposal to relieve, Musammat 
Ghasin of. the evil spirit which possessed 
her. The evidence is that during the 
illness of Budhan and others, Musammat 
Ghasin tsed to go and see the sick men 
and there was no objection to her doing so. 
She used to go and visit the appellants and 
others and to dine with them and no ob- 
jection appears to Mave been taken to this. 
There does not appear to be any strong 
feeling in the mind of the accused and 
others to get rid of Musammat (basin her- 
self on account of her being a witch. There- 
fore, although there appears to be some sort 
of belief in the mind of the accused of 
Musammat Ghagin being either a witch or 


BIGNA KUMHAR V. EMPEROR. 


` 


[94 I. O. 1926] 
possessed by some evil-spirit, and although 
it has been established by the evidence that 
Bucha's son died on ike lst of May, the 
evidence falls short to prove that the ap- 
pellants resolved to kill Musammat Ghasin 
on account of such a belief and on account- 
of the death of Bucha’s son. 

The meeting of the villagers at the funeral 
and the resolution to dispose of Musammat 
Ghasin is deposed to by Tipru alone. As 
regards his evidence it isclearthat one can- 
not place great reliance upon it. He made 
conflicting statements before the Committing 
Magistrate and in the Sessions Court. The. 
learned Judicial Commissioner has relied 
upon his evidence before the Committing 
Magistrate which was admitted under s. 288 
of the Cr. P.O. It was contended by the 
learned Vakil for the appellants that the 
evidence before the Committing Magistrate 
was notadmissible atthe trial. Reliance was 
placed upon the words “subject to the provi- 
sions of the Indian Evidence Act, 1872” in- 
troduced into the section by the Amending 
Act of 1923, By tbis Amending Act, the evi- 
dence of a witness taken. before a Commit- 
ting Magistrate may be treated as evidence 
in the case, if such witness is produced and 
examined at the trial “for all purposes sub- 
ject tothe provisions of the Indian Evi- 
dence Act”. These words have introduced a 
certain amount of ambiguity in the section. 
One cannot be certain as to what is exactly 
meant by these words. Under the provi- 
sions of the Indian Evidence Act, the evi- 
dence of a witness examined before a Com- 
mitting Magistrate would not be admissi- 
ble in evidence except under s. 145 or under 
s. 155 of the vidence Act for the purposes 
of the witness being examined as to his 
previous statement and relevant matters in 
question or withthe intention to contradict 
him with the statement made by him in 
previous depositions or generally in order to 
impeach the credibility of the witness; or 
under s. 157 for the purpose of corroborat- 
ing the testimony of the witness given at 
the trial. Tomy mind s. 288 makes the 
previous evidence of awitness taken before 
a Committing Magistrate, evidence admissi- 
ble atthe trialand the limitation imposed 
tosuch admission by the introduction of 
the words “subject to the provisions of the 
Indian Evidence Act” merely means, aslaid 
down by this Courtin Jehal Teli v. Emperor 
(1) that such evidence can be used atthe 


(1) 84 Ind. Cae, 334; 3 Pat. ma, A.I. R. 1925 Pat. 
51,6 P. L, T 58; 28 Or. LJ, 2 
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trial for all purposes so long as the evidenca 
is evidence within tha meaning of ths Evi- 
dence Act. Inother words, thatthe deposition 
recorded by the Committing Magistrate can. 
bs utilized at the trial if the matter contain-- 
ei therein is according to the rules of evi- 
dence laid down in the Evidence Act of 
evidential value. To limit the admissibility 
of such evidence at the trial only to cases 
where the evidence is admissible under the 
Evidence Act would be to frustrate the ob- 
ject in enactings. 288 of the Cr. P. ©. In 
my opinion the previous deposition of 
Tipru taken before the Committing Magis- 
trate was rightly admitted at the trial. 

The question, however, is as to what is 
the weight of such evidence. This point 
has been discussed in a number of cases 
some of which have been noticed by the 
learned Judges in the case of Jehal Teli 
v. Emperor (1). In addition to this, reference 
may be made to the case of In re Bachala 
Peda Somudu (2). It isdifficult to lay down 
any precise rule as regards the weight to 
be placed ona piece of evidence admitted 
at the trial. Each case will depend upon 
its own peculiar fact and the nature of the 
other evidence adduced in the case. It can, 
however, be said that if a witness makes 
two contradictory statements, his evidence 
cannot be implicitly relied upon and must 
be taken with a good deal of caution. In 
Jehal Teli’s case (1) after consideration of 
the cases bearing on the point, the learned 
Judges observed as follows:— 

“I think, therefore, that the principle is 
quite clearly settled by this line of eases 
that unless there is clearly present, be- 


sides the evidence given before the Magis- . 


strate, evidence which will show that the 
evidence given before the Magistrate should 
_ be preferred to and substituted for that 
given before the Sessions Judge, the evi- 
“ dence given before the -Magistrate cannot, 
be effectively utilized in support of a con- 
viction”. 

I entirely agree with this expression of 
opinion and unless Tipru’s statement before 
the Committing Magistrate is materially 
corroborated by other evidence or is shewn 
by facts clearly established by other evidence 
that the statement made by him before the 
Magistrate was a true statement, the convic- 
tion ought not to be sustained upon such 
evidence. i 

(2) 81 Ind. Cas. 203; 47- M. 232; 18 L. W. 705; 45 M. 


L. J. 602; 33 M. L. T. 159; A. L R. 1924 Mad. 379; 25 
Or. L, J. 715, 
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Now Tipru's account of the mesting 
of ths villagers at the funeral is not 
corroborated by any other evidence in 
the present case, Tipru also speaks of the 
subsequent meeting atthe house of Buchae 
where he says he was called by Harakh. 
Here also there is no sufficient corrobora- 
tion of his statement. He tries to keep 
himself aloof as much as possible from any 
participation in the meeting and from the 
resolution come to at that meeting. He says 
that at the meeting he endeavoured to 
dissuade the appellants from committing 
murder and that from the meeting he went to 
Musammat Ghasin’s house and .warned her. 
In this he is no doubt corroborated by Lohra, 
but the subsequent events throw a good 
deal of suspicion upon the truth of this 
story. It is said by Tipru in his ex- 
amination-in-chief that he told Afussam- 
mat Ghasin to clear owt as they were 
talking of killing her, but she didnot make 
any answer. In cross-examination he says 
that Ghasin told him that she would run 
away. Lohra says that when the appellants 
came at midnight and Bigna called out 
Ghasin, she at oncecame out, But it seems 
incredible to suppose that Musammat 
Ghasin would readily come out from her 
room on being called by the appellants at 
the dead of night when she had been warns 
ed previously that they were preparing to 
kill her that night. The door was closed 
from inside fand it was expected that she 
would at least try to prevent the assailants 
from entering the house and would not open 
the door quietly and come out on being 
called. To my mind the account given .by 
Tipru of the meeting at Bucha’s house and 
of warning Musammat Ghasin has not been 
satisfactorily proved. , l 

Then as regards the occurrence itself it 
is entirely based upon the evidence of Lohra. 
He is a boy of ten years of age. He states 
that he went to sleep with his mother on 
one khatia, the door of the room was closed 
and Bigna called his mother saying that 
she was wanted and his mother at once went 
out. Then Bigna, Harakh, Boro, Phagu, 
Bucha, Ranghia and Dhirju beat her. They 
pressed her throat ang trampled on her and 
all the time he rerfained quietly on the 
khatia. He says that his mother was as- 
saulted just in front of the door and he 
recognized the accused by their voices and 
also saw them and they continued tu assault 
her till she was dead. They then shut the 
door and took away the body. He raised no 
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&larm because Bigna said to him that if he 
did, he would kill him too. In the morn- 
ing he asked Bigna where his mother was 
“and he told him that she had gone on a visit 
*toher relatives. In crog-examination he says 
that when Bigna came inthe night he was 
awake and so washis mother They were 
awake because they had heard that she was 
going to be killed and yet as soon as she is 
called, she opens the door and comes out. 
He says that there was no light inside the 
house. It was dark outside: there was no 
lantern nor was there any moon. It is hard 
to believe that under those circumstances 
the boy would be able to identify who the 
assailants of his mother were. He could, 
‘perhaps, have recognized Bigna by his 
voice when he called out Musammat Ghasin 
to come out, but I am not prepared to believe 
that he could identify all the appellants 
in the dark night when he was still on his 
khatia and did not move from it and the 
whole place wasin darkness. Then although 
he states that he saw that his mother 
had been throttled and trampled and killed, 
yet when Bigna told-him the next morning 
that his mother had been on a visit to her 


relatives he readily believed that story and. 


he quietly lived in the house of Rigna for 
17 days without informing any | person 
about the occurrence. Theconduct of Mus- 
ammat Ghasin herself after she was warned 
by Tipru and of Lohra after the occurrence 
‘until the 17th of May raise a good deal of 
suspicion as regards the truth of the ac- 
‘count given by the witnesses Tipru and 
Lohra. 

Then we come tothe question as to whe- 


ther Musammat Ghasin has actually been . 


killed. The prosecution wanted to establish 
this by the fact of certain bones and orna- 
ments of the deceased having been dis- 
covered on account of certain statements 
made by Bigna to the Sub-Inspector. The 
Sub-Inspector says that Bigna made a 
statement to him and first took him to a 
place on the borders of Kedli and Galiondo 
sayingthat the body had been buried there. 
He went there but the body was not found 
buried at that place. After that Bigna 
showed him another place on the borders of 
the villages Birsirang and Kedli, but there 
_ also the body was not found. The Sub- 
Inspector says that on a raised ground above 
the river and a water-course and a little 
jungle which appeared to be an unfrequent- 
ed spot, he found some bones and bangles, 
some long Heirs and a piece of molia sari 
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with red borders and a jaw with eight teeth 
and two loose teeth and one leg bone. This 
was on the 18th May.. On the next day he 
says that he found the rest of a red border- 
ed sari, a bead necklace, a bangle and 
armlets and the sole of a foot. The. bones 
were sent to the Sub-Assistant Surgeon on 
the 23rd of May. His opinion was that the 
bones were of an adult human being pro- 
bably that of a female. The lower jaw from 
its colour, smoothness and thickness did not 
seem to be a member of the group of other 
bones. In his opinion the jaw did not 
appear to belong to afemale. The jaw, accord- 
ing to him, could not belong to an adult be- 
cause it had 14 sockets for the teeth whereas 
an adult should have 16. In his view the 
jaw bone appeared to be that of a boy be- 
tween 14 and 17 years. The bones were taken to 
. the Sub-Assistant Surgeon bythe chowkidar 
Soma. He stated in his deposition before 
the Committing Magistrate that he brought 
the bones to the doctor, the doctor gave him 
a letter to be taken to the thang and re- 
turned the bones saying that he had finished 
with them and the witness says that as he 
was not directed to take the bones to the 
thana he disposed of them on the way. Now 
it issaid that the same bones were again pro- 
duced before the Civil Surgeon on the 25th 
of June. The Sub-Inspector says that the 
bones were returned to him on the 23rd of 
June by the chowkidars Soma and Bijua and 
that in the meantime they were with the 
chowkidars; that after the 23rd June he 
kept them at the thana. The Civil Surgeon 
says that on an examination of the bones it 
was impossible to determine the sex, but 
that the bones wereof an adult. He was of 
opinion that the lower jaw could belong. to 
the same set of bones. 

Now if the opinion of the Doctor be correct 
that the jaw bone wasthat ofa male and if 
it could belong to the same set of bones, it « 

"is impossible tocome to a definite finding 
that the bones produced were the bones of a 
female. Moreover, we have it in the evi- 
dence of Tipru that the bones were found 
beyond the boundaries of his village, that 
bodies were buried, half a mile from the 
village : but the bones were found two and 
a-half miles from the village and that he 
could not say if there was-at that place, the 
burial ground of another village. The 
learned Judicial Commissioner was also of 
opinion that it could not be said with any 
amount of certainty that the bones were the 
bones of Musammat Ghasin, but the fact of 
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the discovery of her ornaments and her sari 
led him to believe that Musammat Ghasin 
had been killed. The ornaments were 
ordinary ornaments and not of much value. 
The witnesses who identified the ornaments 
and the sariadmitied that there was nothing 
to distinguish those articles as having 
belonged to: Musammat Ghasin and that 
they were ordinary articles commonly worn 
by the women in the locality. One of the 
ornaments found was an ornament worn 
by boys and not by women and it was found 
| around one of the bones. The explanation 
offered was that this ornament belonged to 
Lohra, but that it was too big for him and 
1t was generally worn by his mother. Lohra, 
however, was not asked about it. As 
regards the sari it appears that a whole sari 
was not discovered but several pieces of a 
sart were discovered and that one of those 
pieces had not got a red border which 
the others had. Itis deposed to by Kandna 
and Mahesh that they had seen Musammat 
Ghasin wearing that sari and it is also 
depesed to by her brothers as being the 
sari which she was wearing when they saw 
her in her house, I do not believe this 
evidence. It is rather remarkable that she 
would be putting on the same sari on each 
of the occasions deposed to by the witnesses. 
- The sari itself is said to be an ordinary 
motia sari which is generally used in that 
part of the country. : 
I now come tothe confession of Bigna. 
It appears that on the 27th of May 1925 
he made ‘a statement before the Sub- 
Divisional Officer in which’ he stated that 
on a Saturday or Sunday at the end of 
Baisakh, Harakh, Hathi, Sibu Kumhar, 
Dhirju Naua, Ramjia, Phagu, and Bora 
Kwnhar killed Musammat Ghasin and 
threw away her corpse. The Sub-Division- 
al Officer then asked him as to what 
had happened and he stated that when 
Bucha's son died, Phagu called him (Bigna) 
and said “see the child is dead, why have 
you killed him, have you eaten him or what 
have you done, say or else I will kill you and 
throw you away, if you go by what your 
sister-in-law says we shall kill you, if you 
go by what we say nothing will happen to 
you"; that there was a meeting about 
sunset in the angan of Ranghia and Bucha ; 
that it was decided to kill his sister-in-law. 
He gave the names of all the appellants 
and of others as being present. He says 
‘that he was also present as Boro and Phagu 
had gone to call him. He then says that 
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they came during the first part of the night 
when Harakh called his sister-in-law saying ` 
that he wanted to speak something to her 
and asked her to come out for a drink of 
Haria. His sister-in law said that shee 
would not go at night and that Harakh said 
that he had got something to tell her and 
thereupon his sister-in-law came out of the 
room and sat in the verandah: ‘Harakh 
asked her if she had Haria, to which she 
replied that she had not got Haria. Harakh 
then seized her by the.throat, Phagu seized 
her legs and some of the others trampled 
and some kicked her; Sibu thrust clothin - 
her mouth and Harakh throttled her to 
death. On being asked as to where did he 
see the occurrence from, he .said that 
Harakh woke him and took him to the spot 
and told him that if he would lodge in- 
formation they would kill him. That is 
why he did not give information. On 
being asked where did they throw the 
corpse of his sister-in-law, he said that 
after they had killed her they immediately 
carried her corpse and buried her in the 
sands in Karo river on the boundary be- 
tween villages Bilsiring and Kadli. 

Now the question is whether this is a 
confession at all and whether it could be 
used as evidence not only against Bigna but 
also against jthe other accused. Section 30 
of the Evidence Act is quite clear. Con- 
fessions of an accused can be used against 
other accused persons who are tried jointly 
with the accused making the confession 
when such confession affects the person 
making it. A confession must be a confes- 
sion of guilt. The statement made by 
Bigna could, in no sense, be considered to 
be aconfession of guilt. He does not in- 
culpate himself in any way. He states that 
he himself was accused by Phagu as being 
instrumental in killing the son of Bucha 
and he was himself threatened with being 
killed. He accounts for his presence there 
as he was called there by Phagu and Boro. 
His statement does not make it out that he 
was a member of the assembly with the 
common object of killing or causing hurt 
to Musammat Ghasin. I am, therefore, 
clearly of opinion that his statement is not 
a confession at all which can be used in 


-evidence either as against Bigna or against 


the other accused. This confession was 
retracted subsequently and it was stated 
that he had made the statement at the in- 
stance of Tipru. 

It is then contended that his-statement tq 
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the Police .which led tothe discovery of 
the {bones and the ornaments could be used 
as evidence. It is clear that the bones were 
not discovered on account of the statement 
made by Bigna. His statement was that 
the body ‘was buried at a certain place. 
The Sub-Inspector went there and didnot 
find the body there. He next stated that 
it was removed to another place and there 
also no trace of the body was found: The 
bones were discovered ata third place and 
as I have said above the bones have not 
been proved to be the bones of Musammat 


` Ghasin. In the circumstances the charges 


under s. 302 cannot stand. 

The charge under s. 147 also cannot 
stand as it is based entirely upon the evi- 
dence of Tipru and Lohra, whose evidence 
is not sufficient to prove that the appellants 
were members of an unlawful assembly. 
The learned Judicial Commissioner has 
found that the present accused persons were 
members of the unlawful assembly on 
account of the. discovery of the stains of 
human blood onthe cloths of the accused. 
A motia chadar was found on the person of 
Ranghia; a dhoti was found on the person of 
Boro; a chadar was found in the house of 
Boro; a dhoti was found on the person of 
Phagu ; achadar was found on the person 
of Bucha and another chadar on the person 
of Bigna on all of which were stains of 
human blood. These-cloths were discovered 
about three weeks afterithe occurrence and 
it is hard to believe that ifthe stains of 
blood were the stains caused by the murder 
of Musammat Ghasin the accused persons 
would not have taken the ordinary precau- 
tion of washing the stains from the cloths. 
In my opinion the finding of the stains of 
blood on the cloths is not a circumstance 
which would prove the complicity of the 
accused in the crime. 

After careful consideration of the entire 
evidence in the case, Jam of opinion that 
the charge under s. 302 has not been estab- 
lished and that the charge under s. 147, 
Indian Penal Code, has also not been suff- 
ciently proved as against the accused. I 
would, therefore, set aside the conviction 
and sentence passed wpon the appellants 
and direct that they beset at liberty. ` 

Ross, J.—I agree. 

P. D, Conviction and Sentence 

set aside, 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 468 or 1925. 
January 20, 1926. 
Present:—Mr. Justice Zafar Ali. 
MUNSHI AND orgers—Convicts— 
APPELLANTS 
versus 

EMPEROR— RESPONDENT. 

Evidence Act (I of 1872), s. 114, illus. (b)—Approver 
—Corroboration—Corroboration of approvers inter se., 
-—Penal Code (Act XLV of 1860), s. 411, offence under 
—Corroboration required, 

An approver is unworthy of credit as against each 
accused unless corroborated in material particulars, 
[p. 265, col. 1.] 

One approver cannot corroborate another approver 
unless there is something on the record to show that 
they had no chance of collaboration before giving evi- 
dence. [ibid.] 

The evidence that the accused appeared before 
certain panchayats which made certain enquiries into 
certain thefts or that they received moneys (bhungas) 
promising to restore property cannot be corroborative 
evidence of an offence under s. 401, Penal Code. 
[p. 285, col. 2.] 

The corroborative evidence of witnesses that the 
assembling of the accused at a particular well was 
always followed by a theft is not sufficient corrobora- 
tion where none of the witnesses ever reported to the 
Police at the time of the occurrence of any one of the 
thefts that it was preceded hy a meeting of the 
accused at a particular well. [ibid.] 

Appeal from an order of the Assistant 
Sessions Judge, Karnal, dated the 7th 
April 1925. j 

Dr. Sir Mian Muhammad Shafi, Kr., for 
the Appellants. - : 

Lala Amar Nath Chona, for the Govern- 
ment Advocate, for the Respondent. ` 

JUDGMENT, —One Hasna, who has 
several previous convictions against him and 
was under arrest on a charge under s. 458, 
Indian Penal Code, made an offer to the 
Police to give information about a gang of 
thieves who had been associated with him 
for the purpose of habitually committing 
theft, if he were made an approver. This 
was agreed toand Hasna accepted a tender 
Of pardon and his statement was duly re- 
corded bya Magistrate .on the 22nd and 
23rd February 1924. In consequence of 
thə information given by him, Barkat, 
Ghafur and Hasham were arrested on the 
23rd February and they accepted a tender 
of pardon on the 1lth, 14th and 18th March 
respectively. The result of the Police in- 
vestigation was that seventy men in all 
were arrested out of whom sixty-two were 
sent up for trial on a charge under s. 401, 
Indian Penal Code. Some were discharged by 
the Committing Magistrate and the trial of 
the remaining forty-seven commenced in the 
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Court of the Assistant Sessions Judge, 
Karnal, on the 11th October 1924 and ended 


on the 7th April 1925 on which date the’ 


judgment was announced acquitting thirty- 
seven men and convicting ten only. Seven 
out of these ten convicts have lodged a 
joint appeal through Mr. Muhammad Rafi, 
one has appealed through Mr. Shamair 
Chand and two have appealed separately 
through the Superintendent of the Jail in 
which they are confined. 

The principal witnesses for the prosecu- 
tion are the four approvers who are ad- 
mittedly men of no character and whose 
evidence against as many as thirty-seven 
men was not relied upon by the Court 
below. Mr. Amar Nath Chona, who appears 
for the Crown, frankly concedes that the 
evidence of any one of these four approvers 
cannot be said in this case to corroborate 
others as there is nothing on the records 
to show that they had had no chance of 
collaboration before giving evidence, and 
that their evidence according to the general 
rule is unworthy of credit as against each 
accused unless corroborated in material 
particulars. 
give here a few excerpts from the judgment 
of the lower Court relating to these appro- 
vers, “In the case of Fajra whom he 
(Hasna) named as present in four thefts, 
while he was actually in the Police custody 
when those thefts occurred, that he named 
Ali Mohammed accused on account of per- 
sonal grudge as an accomplice in the 
Panipat Barber theft although he was un- 
dergoing a sentence of imprisonment in the 
Jind State at the time of that theft,” “that 
though Hasna was the head of this alleged 
gang he could not identify in Jail8 persons 
out of those accused.” 

-~ “In my opinion all these defects are due 
‘to the anxiety on the part of these ap- 
provers to implicate a large number of, 
persons to simply feed their personal 
grudge and consequently they have said 
many things which were not true or which 
could not be supported.” 

“T am distinctly of opinion that it is not 
proved that Hasna had any central gang 
consising of a very large number of persons 
as alleged,” f 

“ All the four assessors who gave their 
opinion separately are unanimously of 
opinion that there was no gang of Hasna 
formed for purposes of committing habitual 
thefts or robberies.” 

Now the corroborative evidence that has 
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been relied upon as against almost every 
appellant is (1) that he took part in one or 
more of the thirty-two thefts which, accord- 
ing to Hasna, were committed by the 
members of his gang from time to time and 
(2) that the members of the gang associated 
with each other. Against some of the ap- 
pellants there is the further evidence that 
they appeared before certain panchayats 
which made enquiries into certain thefts or 
that they received moneys (bhungas) pro- 
mising to restore stolen cattle. But it is 
clear that the evidence that a panchayat 
made an enquiry intoatheft and called a 
person before it as a suspect, or that a 
person accepted money and agreed to 
make a search for stolen animal and to 
restore it to the owner, does not as against 
that person prove any of the ingredients 
of the offence punishable under s. 401, 
Indian Penal Code. 

The principal -witnesses who give evi- 
dence with regard to 
association and whose 
names are given in the 
margin,* deposed that the 
accused used to assemble 
at the well of Bundu(P. W. 


*Bundu (P. W, 
No. 152), Muham- 
mad Ishaq (P. W. 
No. 158), Zahur Ali 


uhaq (P. W. No, 152) and that when- 
T m ho Eray ever they assembled there 

Umra i ¢ a : ` theft E committed in 
o. 163), Allah Din Panipat. ; 

No. 108), na nip ut though they 


include two Lambardars, - 
one Zaildarand one Sufed- 
posh, none of them ever 
reported to the Police at 
the time of the occurrence of any one of 
the thefts that it was preceded by a meeting 
of the so-called members of Hasna’s gang 
at Bundu’s well, and that their assembling 
at that well was always followed by a theft. 
This being so their belated story cannot be 
given credence to, The learned Counsel for 
the Crown frankly states that he cannot 
say whether this evidence of association is 
sufficient to uphold the convictions. 

With these preliminay remarks I proceed 
to examine some of the cases separately 
and take up the appeal of Sahelu first. 

As already stated Hasna gave a list of 32 
thefts and the lower Court has’ held that 
Sahelu took part in two of them, t. e., Nos.8 
and 11 of the list. But in'an earlier part 
of the judgment the Court has held that 
theft No. 8 was not proved. As regards 
theft No. 11, Counsel for the Crown admits 
that on the evidence on the record it can- 
not be said that Sahelu took part in it, 


Hasham Ali (P. W, 
No. 167) and Alli 
(P. W. No. 168), 
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The theft seems to have taken place and 
the property stolen was two bullocks which 
were recovered through Barkat approver 
who received Rs, 160 as bhunga from the 
owner Molua (P. W. No.32). tt was stated 
that this bkunga was paid to Barkat in the 
presence of Sahelu and Dossu, that is to say, 
Sahelu and Dossu- happened to be with 
Barkat when he received this amount. But 
Molu who paid the bhunga had paid two 
visits to Barkat previously and the amount 
had already been settled with him. Sahelu 
and Dossu were, therefore, in no way con- 
cerned inthe bargain for and acceptance of 
the bhunga by Barkat, 

That Sahelu attended twelve panchayats 
is of no consequence because he being 
a badmash having been bound down five 
times under s. 110 of the Cr. P. C., it was 
quite natural for the panchayats to call him 
as a suspect whenever a theft was enquired 
into by them, f we ; 

With regard to his association with 
Hasna etc. the Assistant Sessions Judge 
has referred to the evidence of Banwari and 
Nanak (P. Ws. Nos 230 and 231). Banwari 
is himself an old badmash whose name has 


been on the Police Register No. 10 for fifteen ` 


years. Nanak isa lambardaz: and his story 
was that he saw Hasna, Sahelu and two 
others taking away a bullock and came to 
know the next day of the theft of a bullock 
belonging to some Arains of Panipat who 
came to himand informed him of the theft. 
But neither did the Arains nor did Nanak 
himself give information to the Police that 
Hasna, Sahelu etc., were seen taking away 
the bullozks. The story now told, therefore, 
does not appear to be probable. 

Kale Khan was said to have taken part in 
two thefts Nos. 17 and 20. Thereis no in- 
dependent evidence that he did so, and 
neither of these thefts was ever reported to 

“the Police. Kale Khan urged that he could 
not be a member of Hasna’s gang because 
Hasna had stolen his own horse. 

Nathu was stated by the approvers to 
have taken’ part in thefts Nos. 9, 10, 13 and 
30. The lower Court held that theft No. 10 
was not proved and thefts Nos, 9 and 30 were 
never reported to the Rolice and as regards 
No. 9, the so called.comiplainant Jamal-ud- 
din (P. W. No. 25) made conflicting state- 
ments on different dates from which it 
appears that the theft deposed to by him 
never took place. f | 

With regard to Munshi gon of Bhika, the 
lower Court remarked that he being a 
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resident of Gharaunda, where Ghafur also 
resided, his association with the latter and 
others was not of very great importance, 
but that he was seen in their Company 
outside of his village also. But his con- 
viction was based mainly on the evidence 
of the approver as the lower Court remarks: 
“There is no reason why these approvers 
falsely implicate him.” : 

As regards Dossu, it was proved that in 
1920 he pointed ont Lala Chatar Bhuj’s 
stolen bullock in Hasna’s house. Hasna, 
therefore, bore him a grudge and has suffi- 
cient reason toimplicate him. 

It is not necessary to deal with the cases 
of the remaining appellants individually. 
The approver’s evidence and the evidence. 
as to association being unreliable none of 
them could be convicted. I, therefore, accept 
all the appeals, set aside the convictions 
and sentences and direct that the appellants 
be released forthwith. 

R. L. Appeals accepted; 
Convictions and sentences set aside. 





CALCUTTA HIGH COURT. 
ORIMINAL Revision No. 98 of 1926. 
February 1, 1926. 
Present:—Justice Sir Ewart Greaves, KT., 
and Justice Sir Charu Chandra Ghose, KT. 
SATYA CHARAN MITTER—Parrrionzr 
VETSUS 
EMPEROR —Opposirs PARTY, 

Calcutta Police Act (V of 1866), s. 78-A—Procedure 
in Police investigation—Inherent powers of Police. 

Attendance and questionings efany person during 
Police investigation under s. 78-A, Police Act, are 
intended to take place within the Presivency Town 
itself. Butif information is to be obtained from a 
person outside the Presidency whose attendance can- 
not be procured forsome reason in the Presidency Town’ 
the procedure laid down in cl. (3) of the section is to 
“be followed. [p. 268, col. 1.] 

There are no inherent powers possessed by the 
Police. All investigations by the Police in the Mofussil 
must be controlled by the Cr. P. C. and in Calcutta 
by the Police Act itself or by any Oircular Orders 
issued. [p. 268, col. 2.] 

Rale against an order of commitment of 
the petitioner for trial at the Sessions made 
by the Chief Presidency Magistrate, Calcutta, 
on the 2ist January 1926. 

Mr. B. C. Chatterjee, Bibus Mritunjoy 
Chattopidhya and Biraj Mohan Roy, for the 
Petitioner. 

Mesars. B. L. Mitter’(Advocate-General), 
Khundkar (Deputy Legal Remembrancer), S, 
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K. Sen and Narendra Kumar Bose, for the 


Crown. 

a JUDGMENT. 

Greaves, J.—This Rule was granted by 
my learned brother Mr. Justice ©. O. 
Ghose sitting with Mr. Justice Mukerji 
‘and the object of the Rule was to secure 
the quashing of an order of commitment 
passed by the Chief Presidency Magistrate 
of Calcutta. The statement contained in 
the petition upon which the Rule is based 
is that on the 10th November one Girija 
Bhusan Sarkar on behalf of his mother-in- 
law preferred a complaint before the Chief 
Presidency { Magistrate, Calcutta, charging 
the petitioner and the petitioner's son and 
-another person with forgery, cheating, theft 
etc., and it is said that the Chief Presi- 
dency Magistrate, therefore, took cogniz- 
ance of thecomplaint under s. 190, Cr. P. 
C., examined the complainant under s. 200 
and directed an enquiry under s. 202 
and that under these circumstances a cer- 
tain statement which was taken from the 
petitioner by an Investigating Police Officer 
is not admissible in evidence under the 
provisions of s. 162 of the Gr. P. ©. I do 
- not think, however, that this contention 
is well-founded. Ifone turns to the original 
application which was made to the Chief 
Presidency Magistrate onefinds that it is 
made in general terms. It stated that a 
_ certain Satya Charan Mitter died and that 
-he was the holder of certain Government 
securities and that some difficulties having 
arisen after his death with regard to these 
securities it was necessary that certain 
enquiries should be made, and the actual 
application that was made to the Chief 
Presidency Magistrate was for a stop order 
in respect of the securities referred to-in 
the petition and for a direction on the C. 
I. D. Police to make enquiry into the matter. 
The order passed 
by the Chief Presidency Magistrate was tô 
send the matter to the C. I. D. for enquiry 
and report, and with regard to the 
stop order the Magistrate stated that the 
evidence is not sufficient to justify the 
` order at. that stage. I think, therefore, 
that the arguments based on the contention 
to which I have referred are not well- 
founded and that the Chief Presidency 
Magistrate was merely acting under the 
provisions of s. 156 (3) of the Cr. P. C., 
which empower the Magistrate to order an 
investigation in the terms stated in the 
section. But the real point that we have 
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-as expressly indicated in 


on that application. 
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got to decide is based on a consideration 
of the powers of the Calentta Police under 
the Calcutta Police Act. The facts being 
as I have stated they clearly show that , 
s. 162, Cr. P, C., does not directly apply,” 
for the investigation that was directed was 
carried on by the Calcutta Police under 
the provisions of the Oalcutta Police Act, 
and it appears that what happened was 
that after the Chief Presidency Magistrate 
made his order the petitioner’s son having 
been already arrested the Police Officer 
went to the petitioner and took from him 
a statement which is now sought to be 
used in evidence against the petitioner, , 
and on thestrength of which he was com- 
mitted by the Magistrate for trial. at the 
Sessions, it being admitted that apart from 
this statement obtained from the. peti- 
tioner the evidence on the record is not 
sufficient to justify the committal, and 
indeed the Magistrate very frankly so states, 
Turning to the provisions ofs, 78-A of the 
Caleutta Police Act, which is the Act 
applicable as the Cr. P. ©. does not 
apply to the Calcutta Police except 
that Act, one 
finds that according to the provisions of 
s. 78-A (1) the Commissioner of Police, if in 
the course of any investigation’ he thinks 
a cognizable offence has been committed 
can by.an order in writing require the 
attendance before himself or any officer 
serving under him not below the rank of 
an Inspector, who is investigating a cogniz- 
able offence, of a person within the limits 
of Calcutta or within a radius of 80 miles, 
Sub-section (2) provides that the Commis- 
sioner -of Police can examine orally the 
person who attends in accordance with the 
order passed under s. 78-A (1) and that 
the person so attending is bound to answer 
all questions. Then comes sub-s. (3). That 


‘provides that the Commissioner of Police 


may forward to the Superintendent of Police 
of the District in which any person from 

whom any information is required relating ` 
to the facts or circumstances of the case 
under investigation is believed to be, such 
questions and such statement as may be 
necessary for the purpose of obtaining the 
information desired, that is to say, the 


-scheme of s. 78-A in my reading of the sec- 


tion is to enable the Commissioner’ .of 
Police to procure the attendance before him 
or any officer deputed in that behalf of any 
person for the purpose of obtaining inform- 
ation from such person; and as Į have 
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already stated sub-s. (2) authorises the oral 
examination of the person whose attend- 
ance is procured. Then under sub-s. (3) 
the Commissioner of Pglice is empowered 
to obtain the assistance of the Superin- 
tendent of Policeina District outside Oal- 
cutta for the purpose of having questions 
put to a person from whom information 
is desired but who for some reason cannot 
attend. As I understand s.78A (1) and (2) 
the attendance and questionings are in- 
tended totake place within the Presidency 
Town itself; and sub-s, (3) only comes into 
force if forsome reason it is difficult or 
‘ unadvisable to require the attendance of 
the person from whom information is de- 
sired within the precincts of the Presi- 
dency Town itself. Now what the Investigat- 
ing Officer apparently did in this case was 
to go to Howrah and take from the peti- 
titioner a statement which contains the 
evidence upon which the committed order 
has been made by the Magistrate. I do 
not think, therefore, that he was acting 
under the provisions of either s. 78A (1) 


or (2), nor do I think that he was in fact. 


acting under the provisions ofs. 78-A (3), 
for I do not understand that any requisi- 
tion was made to the Superintendent of 
Police of Howrah for the purpose of pro- 
curing the information which was desired, 
and if in fact the Investigating Officer 
had been acting under the provisions of 
sub-s. (3) he would by virtue of cl. (3) of 
the Police Act III of 1888, be acting under 
the direction of the Superintendent of 
Police of Howrah and the matter would 
accordingly be governed by the provisions 
ofs. 162 ofthe Cr. P.O., for that Act, of 
course, applies to Howrah. .I think, there- 
fore, we are met with this difficulty that 
if what the Police Officer says he did falls 
within s.78A (3) then s.162, Cr. P. ©, 
applies for the reasons I have indicated. 
But, in my opinion, the Investigating Officer 
was not acting under s. 78-A at all, and 
the question, therefore, we have got to see 
is whether he was justified in the course 
which he took, and whether the statement 
which he took from the petitioner is under 
the circumstances admfssible in evidence. 
It is suggested by the Advocate-General 
that the Calcutta Police Act does not con- 
tain all the powers vested in the Calcutta 
-Police and then there are in existence cer- 
tain Cireular Orders which give or may 
give’ wider powers in this matter than are 
contained in s. 78-A, but no such order has 
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been produced before us and I do not 
think we are justified in assuming that 
auch an order exists. Then a further con- 
tention is urged before us. It is said that 
the power to investigate contains an inher- 
ent power to take a statement such as 
this and that accordingly under the gen- 
eral law this particular statement is admis- 
sible in evidence against the accused, and 
we are referred in support of this argument 
to the case of Queen-Hmpress v. Nilmadhub 
Mitter (1), which isa decision of the Full 
Bench of this Court, as an authority for 
the proposition that there are certain 
powers inherent in the Police which are 
not expressly set out in the four corners of. 
the Calcutta Police Act; for instance, it is 
said that there is no provision: in the Cal- 
cutta Police Act providing for the taking 
of confessions; and yet according to the 
decision of the Full Bench the confession 
that was taken in that case was admitted 
in evidence although as I have stated there 
was no power to take confession expressly 
included within the provisions of the Cal- 
cutta Police Act. But in that case the 
confession was taken within the town of 
Calcutta itself and consequently that case 
cannot be prayed in aid to support the 
procedure adopted here. And we are not 
prepared to assent to the proposition that - 
in criminal matters there is this inherent 
power such as the Advocate-General con- 
tends exists. All investigations by the 
Police, it seems to me, must be controlled, 
in the mofussil, by the Code of Criminal 
Procedure and in Calcutta by the Police Act 
itself or by any Circular Orders issued. I 
am not prepared to say that in a matter 
of this nature we can safely import a power 
such as the Advocate-General seeks to im- 
port of taking statements generally by the 
Police apart from the provisions of any 
Act and then put the statementsso taken 
in evidence against the person by whom 
they were made. I think that would be to 
strike at the principles, to preserve which 
the provisions of s. 162, Cr. P. ©., were en- 
acted and would introduce avery danger- 
ous principle. 

For the reasons, therefore, we have in- 
dicated I think the Rule should be made 
absolute and the commitment order of the 
petitioner should be quashed. 

Cc. Cc. Ghose, J.—!I agree. 

R. L. Rule made absolute. 


(1) 15 O. 595; 7 Ind, Dec. (x. s.) 980 (F. B.). 
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.LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1246 or 1925. 
March 20, 1926. 

Present:—Mr, Justice Addison. 
WARYAM SINGH AND oTHERS—Convicts— 
APPELLANTS 
versus, 
EMPEROR—ResronpDent. 

Penal Code (Act XLV of 1860), s. 402—Assemblaye 
of accused—Preparation for dacoity. 

Where the accused belonging to different villages 
are found at a lonely well at a long distance from their 
homes fully armed and equipped for committing 
dacoity, 
maintainable. 

Queen-Empress v. Bholu, 23 A.124; A. W. N. (1908) 
16, Bhola v. Emperor, 84 Ind. Cas. 860; 22 A. L. J. 
1028; L. R. 5 A. 156 Cr; A.I. R 1925 All. 62; 26 Cr, 
L. J. 380 and Karmun v. Emperor, 34 Ind. Cas. 1600; 
6 P. R. 1916 Or.; 17 Cr. L.J. 280; 37 P. W. R. 1916 
Or., referred to. 

Appeal from an order of the Magistrate, 
First Class, exercising enhanced powers 
under s. 30 of the Or. P. O., at Amritsar, 
dated the 25th November 1925. 

Mr. Brij Lal, for the Appellants, 

Mr. R.C. Soni, for the Government Advo- 
cate, for the Respondent. 


JUDGMENT.—Five persons, Waryam 
Singh, Labh Singh, Teja Singh alias 
Amar Singh and Chanda Singh of differ- 
ent villages in the Lahore District and 
Khuda Baksh, alias Chola, of the 
Amritsar District have been sentenced 
under s. 402, Indian Penal Cod@ the first 
four to four years’ rigorous imprisonment 
together with a fine of Rs. 100 each and the 
last:to seven years’ rigorous imprisonment 
on the ground that he is a previous convict, 
Each of these persons was also tried sepa- 
rately for an offence under s, 19 of the 
Arms Act, namely, being in possession of a 
chhavi. They were sentenced under that sec- 
tion each to three years’ rigorous imprison- 
ment but it was ordered that the sentences 
under s. 402, Indian Penal Code, and under 
the Arms Act should run concurrently. 


In effect, therefore, there is only one sen-, 


‘tence upon each person. Against their con- 
victions and sentence they have appealed. 

It has been clearly established that the 
Sub-Inspector of the Police Station, Ajnala, 
in the Amritsar District received info1 mation 
about 8 r. m. on the 20th August 1925 that 
the five appellants who were all’strangers 
had collected at the Jhalarwala well about 
1i miles from Ajnala with the object of 
committing a dacoity in the well-to-do 


village of Chamyari about two miles away 
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a conviction under s. 402, Penal Code, is. 
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from that well. Accordingly two Sub_ 
Inspectors of Police, two Zaildars, a Sufed_ 
posh and others set out and surrounded 
this lonely well which has a grove of trees. 
They drew the coxdon tighter and finaly 
arrested the five appellants in front of the 
small . house there. Wach of them was 
carrying a dang while concealed on the 
person of each was the blade of a chhavi 
which fitted his dang. In addition Waryam 
Singh had a house-breaking implement 
while Chola had eight candles and Chanda 
Singh ten patakhas. There was also a 
horse there tied to a tree. 

Waryam Singh, his servant Labh Singh 
and Teja Singh alias Amar Singh, stated 
that they were going to Dhurian village 
to get the cattle of Waryam Singh and 
were arrested at the Ajnala ekka stand. 
Chanda Singh also said that he was arrest- 
ed at that place when he was going to 
Ludoke. Chola explained that he was going 
to get medicine when he was arrested at 
Ajnala. This means that these five ap- 
pellants were arrested on three different 
occasions inside Ajnala according to their 
own story. 

Certain witnesses have been examined 
to show that Waryam Singh had cattle 
grazing at Dhurian and that he was going 
there when he and the two others already 
mentioned were arrested at the Ajnala 
ekka stand by the Police. Similarly Chanda 
Singh produced evidedce to the effect that 
he was arrested there on another occasion. 
Chola, however, produced no evidence. 

It is clear that the defence put forward 
is false and has not been established by 
the evidence produced by the appellants. 
There is not the slightest doubt that they 
were caught asalready described at the 
lonely well in question, fully armed and 
equipped for committing a dacoity. In 
these circumstances they were properly 
found guilty under s. 402, Indian Penal Code, 
see Queen-Hmpress v. Bholu (1), Bhola. v. 
Emperor (2) and Karmun v. Emperor (8), 
These appellants belong to different villages 
and were at long distances from their res- 
pective homes and they could have been 
there for no other, object. There was no 
reason why any of*the prosecution witnesses 
should have got up a false case against 


(1) 23 A. 124; A. W. N. (1908) 16. 
(2) 84 Ind. Cas. 860; 22 A.L. J. 1028: L.R 5 A, 
WAE a fe = a gs 26 Or. L. J. 380, 
nd, Cas. ; JR. 1918 Or; 17 Or. L.y. 
280; 37 P, W. R. 1916 Or, ae 
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the appellants. The sentences are not ex- 
cessive, séeing that the last sentence on 
Chola was one of four years under s. 457, 
Indian Penal Code, and that dacoities are 
very rife in the Amritsar District, 


I accordingly dismiss all the six ap-_ 


peals. 


R. L. Appeals dismissed. 


CALCUTTA HIGH COURT, 
CRIMINAL ÅPPEAL No. 482 or 1925. 
December 1, 1925. 
Present:—Mr. Justice O. C. Ghose 
and Mr. Justice Duval. 

HARUN RASHID—AppELLANT 

f Versus 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 236, 
287—Penal Code (Act XLV of 1860), ss. 467, 471— 
—Charge of abetting forgery--Conviction fon using 
forged document—Legality. : f wa 

An offence of abetment of forgery is quite distinct 
from one of using a forged document. Ina trial on 
` acharge of abetment of forgery, an accused cannot 
be convicted for an offence of using a forged docu- 
ment. |p. 271, col. 1.) 

Before a person is convicted under a particular sec- 
tion of the Penal, Code or of any other enactment it is 
imperative that subject to the provisions of s. 237, 
Cr. P. O., he should be formally charged with having 
committed the offence specified in the section and be 
‘given an opportunity to defend himself against the 
specified charge. ‘[p. 271, cols. 1 & 2] 

Criminal appeal against an order of the 
Sessions Judge, Cachar, dated the 4th June 
1925. 

Babus Debendra Narain Bhattacharjee 
and Satyendra Kishore Ghose, for the Ap- 
pellant. ; 

Mr. Ashraf Ali, for the Crown. 

JUDGMENT.—The appellant before 
us has been convicted by the learned Ses- 
sions Judge of Cachar under ss. 467/471, 
Indian Penal Code, and has been sentenced 
to undergo rigorous imprisonment for a 
period of six years. He was puton his trial 
along with four others—Shajid Ali, Atar 
Ali, Yakub Ali and Salim Mia, they being 
charged unders. 467 With forgery and he 
being charged under s. 467 read with s. 109 
of abetment of forgery. The four others 
were acquitted. The trial was with the aid 
of three assessors who found the accused 
guilty of having abetted the forgery of a 
certain document. S 

The case for the prosecution was that 
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the accused Shajid Ali had written outa 
kobala by which Mahomed Yusuf, and 
Sultan Mahomed purported to convey to 
the accused, Harun Rashid, 120 bighas of 
land for Rs. 4,000, the consideration being 
accounted for as follows, namely, Rs. 2,000 
due to Harun Rashid on account of a cer- 
tain debt and Rs. 2,000 commission due to 
him from them. In other words, no money 
was alleged to have been paid at the time 
of the execution of the kobala, The three 
witnesses to the execution of the kabala 


_were the accused Atar Ali, Yakub Ali and 


Salim Mia who were discharged by the 
Judge as not knowing that the deed was 
a forgery. As regards the accused Shajid 
Ali, there was evidence that he had written 
out the kabala in question. The assessors 
found him guilty of forgery but the learn- 
ed Sessions Judge, being of opinion that 
there was nothing to show that Shajid Ali 
did not write out the kobala bona fide at 
Harun's request, acquitted him as stated 
above. The charge against the appellant 
Harun Rashid was that he had abetted 
the forgery of a valuable security which 
was forged in consequence of his abet- 
ment. 

The evidence goes to show that he pre- 
sented the kobala for registration at the 
Sub-Registrar’s Office. The Sub-Registrar 
thereupon called on the alleged executants 
to attend and thereafter the alleged execut- 
ants appeared and denied execution of the 
document, The learned Sessions Judge 
found on the evidence that there could he 
no doubt whatsoever that the kobala in 
question was a false document. It was 
clearly a valuable security and its very 
nature showed that it was made with intent 
to cause the alleged executants to part with 
property. It was, therefore, a forged docu- 
ment. He found that there was no evidence 
worth thename that Harun had abetted the 
forgery by entering into a conspiracy to 
procure the forgery, but he was of opinion 
that the transaction as disclosed in the 
evidence pointed rather to Harun having 
committed an offence punishable under B. 
471 of the Indian Penal Code, 2. e. Harun 
had used the document as a genuine one 
knowing that it was a forgery and that 
the recitals in the said document were 
all untrue and that his intention was to 
cause wrongful loss to the alleged execut- 
ants. The learned Sessions Judge was of 
opinion that Harun should have been 
charged under ss. 467/471, India Penal 


- for registration, 


‘the said offences.” 
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Code, the user of the forged document 
being its presentation to the Sub-Registrar 
He accordingly convicted 
him under the said sections and sentenced 
him as stated-above. 

On behalf of the appellant it has been 
argued that he having been tried on a 
chargeof abetment of forgery cannot be 
convicted under s. 471 of using a forged 
document as genuine without a trial having 
been held on a charge unders.471, Indian 
Penal Code. It appears from the record 
that the learned Sessions Judge relied upon 
the provisions of s. 237, Cr. P. O.,as autho- 
rising him toconvict the appellant under 
s. 471, Indian Penal Code. It, therefore, 
becomes necessary for us to examine the 
provisions of s. 237, Cr. P. O., and see whe- 
ther the procedure adopted by the learned. 
Sessions Judge is legal. Section 237, Cr. 
P. ©., runs as follows:—“If, in the case men- 
tioned in s. 236, the accused is charged 
with one offence, and it appears in evidence 
that he committed a different offence 
for which he might have been charged 
under. the provisions of that section, he 
may be convicted of the offence which he is 
shown to have committed, although he was 
not charged with it.” Itwill be seen that 
B. 237 is only applicable to cases which 
properly fall within the scope of s.- 236 of 
the Cr. P. O. which says: “If a single act 
or series of acts is of such a nature that it is 
doubtful which of several offences the facts 
which can be proved will constitute, the 
accused may becharged with having com- 
mitted all or any of such offences, and any 
number of such charges may be tried at 
once; or he may be charged in the alterna- 
tive with having committed some one of 
We donot think that 
s 236 and s. 237 can apply in this case. 
The charge was abetment of forgery—an 


Offence which is complete when the docu, 


ment was written and signed. But the 
conviction is for a subsequent act. The 
forgery purports to be on the 30th March 
1924. The date the document was present- 
ed for registration and used was the 3lst 
July 1924. The user is, therefore, a distinct 


- and different offence for which the accused 


is entitled to be separately charged. 
Before a person is convicted under a 


particular section of the Indian Penal Code 


or of any other enactment it is imperative 
that subject to the provisions of s. 237, 
Cr. P. O., he should be formally charged 
with having committed the offence specified 
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in the second and be given an opportunity 
to defend himself. against the specified 
charge. That has not been done in this 
case and we are constrained to hold that the 
conviction and senténce in the present case 
eannot stand. The result, therefore, is that 
the conviction and sentence in this case are 
get aside and the case is sent back in order 
that the appellant may be re-tried accord- 
ing to the provisions of the law after fram- 
ing suitable charges. The appellant will 
remain on the same bail as he is on now, 
pending further orders of the Sessions 
Judge. ' ; 


R. L. Conviction and Sentence set aside. 


—— 


LAHORE HIGH COURT. 
CRIMINAL Revision Petition No. 1308 
oF 1925. 
March 17, 1926. 
Present:—Mr. Justice Harrison. 
Tan MUNICIPAL COMMITTEE, SIMLA— 
CoMPLAINANT—PETITIONER 
VETSUS 
MUKAND SINGH—Accuszp— 
RESPONDENT. 

Criminal Procedure Code («Let V of 1898), ss. 162, 
250—Vexatious’ case, meaning of—Acquittal—Com- 
pensation-—-Police diaries, use of. 

An aceusation cannot be said to be vexatious unless 
the main intention of the complainant is to cause 
annoyance to the person accused and not merely to 
further the ends of justice. [p. 272, col. 1.) 

Where a report regarding the condust of the accus- 
ed, a Municipal Supervisor, was made by the Munici- 
pal Engineer, on which the President set a more or 
less informal inquiry on foot through the Police, 
and the report of the Police showed that the Super- 
visor had been guilty of falsification of accounts 
but the accused was acquitted on trial, it cannot be 
said under the circumstances that the object in insti- 
tuting the proceedings was primarily to annoy the 
accused. [p. 272, cols. 1 & 2.] A 

A Magistrate is not justified in referring to the state- 
ments made in the Police diaries unless and until the 
witnesses have besn confronted by these statements, 
[p. 272, col. 2.] et 

Petition for revision of an order of the 
Sessions Judge, Ambala, dated the 16th 
February 1925, affirming that of the Magis- 
trate, First Class, Simla, dated the 17th 
December 1924. $ 

Mr. C. H. Cardon Noad, Dewan Ram Lal 
and Sheikh Muhammad Umar, for the Peti- 


tioner. . : 
Mr. M. 5, Bhagat, for the Respondent. 
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JUDGMENT.—B. Mukand Singh 
Work Supervisor lately in the employment 
of the Municipal Committee, Simla, was 
sent up for trial by the Police under 
8. 477-A. of the Indian Penal Code. He 
was acquitted by the Trial Magistrate and 
asum of Rs. 100 was awarded to him by 
way of compensation under s. 250 of the 
Cr. P. ©. An appeal was lodged by the 
Municipal Committee, who had been ordered 
to pay the compensation and this was 
dismissed by the Sessions Judge, A revi- 
sion has been admitted from that order. _ 
Without. going into the facts or ques- 
tioning the correctness of the findings 
Counsel has urged that, although the ac- 
cusation had been held to be unproved 
and unsubstantiated, there is no reason 
for holding that the case was false in the 
sence in which this word is used in s. 250 
of the Cr. P.C., or even vexatious in the 
sense in which the word is used in that 
section. On the latter point Counsel relies 
on Emperor v. Kouro (1), where itis ex- 
lained that an accusation cannot be said to 
e vexatious unless the main intention of 
the complainant was to. cause annoyance 
to the person accused, and not merely to 
further the ends of justice. A report was 
made regarding the conduct of this Super- 
visor by the Municipal Engineer on 
which the President, the Deputy Commis- 
sioner, set a more or less informal inquiry 
on foot through the Police, and the Su- 
perintendent of Police reported four days 
later that his inquiry showed that the 
Supervisor had. been guilty of falsification 
of accounts. The matter went before the 
Committee and at a meeting of the 17th 
February 1921 it was resolved that instead 
of proceeding further with the case the 
Committee decided to give one month’s 
notice to B. Mukand Singh and to dispense 
with his services. On receiving a notice 
to this effect B. Mukand Singh protested 
against being treated in this way without 
any explanation being demanded from 
him. To this the Secretary of the Com- 
mittee replied that if he wished to furnish 
any explanation the Committee was prepar- 
ed to consider it. He replied that it 
would be of no avail to do so as his 
services had been dispensed with and asked 
for the payment of his Provident Fund or. 
rather the Municipal contribution towards 
it. This was refused on the ground that 
the order of diecharge combined with the 


MUNICIPAL OMMITTEE, SIMLA V. MUKAND SINGH, 


s 


[94 I, C. 1926) 
explanation made that order tantamount 
to an order of dismissal. The Commis- 
sioner set aside this order so far as it 
related to the payment of the contribution 
and the Commissioner's order was enforced 
by the Local Government. Subsequently 
Mukand Singh made a further claim for 
two years’ pay andon this the Committee 
ordered the matter of the falsification of the 
accounts to be proceeded with and a report 
was duly made to the Police. Mukand Singh 
was chalaned and acquitted. 

What has been shown, therefore, is that 
the Committee withheld a sum of money 
which they were not entitled to withhold 
and that ona claim being made, which 
they considered unjustifiable, they ordered © 
the question of the falsification of accounts - 
which had once been dropped to be 
re-opened. Ido not agree with many of 
the findings of the Magistrate which ' 
Counsel has been unable to substantiate, 
such as that the Police’ was unduly in- 
fluenced by the representatives of the 
Municipal Committee,’ Simla, or that the 
investigating Officer was dissuaded by the 
Municipal Counsel or Municipal Engineer 
from examining witnesses whom he should | 
have examined, or that the Committee was 
responsible for any shortcoming, if there 
be any shortcoming, in the investigation. 
I find that the Magistrate was not justified 
in referring to the statements made in the 
Police diaries unless and until the witnes- 
ses had been confronted: by these state- 
ments. I cannot discover, nor has Counsel 
been able to show me, how it is clear that 
up to the date of the institution of the 
present proceedings Mukand Singh was 
ready any time to submit a complete ex- 
planation of his case to the Muncipality, 
On the contrary the positionseems to have 
been precisely reverse. I do not find that 
it is shown in any way that the Committee 
*persevered with this case knowing or sus- 
pecting it to be untrue and I do not find 
it established that the object in instituting 
the proceedings was primarily to annoy the 
accused. 

I, therefore, set aside the order of ccm- 
pene: The sum, if paid, will be refund- 
ed. 


“ Order set aside. 


R. L. 
Ta 42 Ind. Cas. 733; 18 Cr. L.J. 1€05; 115. L.R, 


failure of Mukand Singh to furnish any . 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 138 
or 1922. 

. December 9, 1925. 
Present:—J ustice Sir Jwala Prasad, KT., 
and Justice Sir John Bucknill, Kr. 
F. H. MANISTY AND OTAERS—PLAINTIFFS 
~ —ÅPPELLANTS 
versus 
J. V. JAMESON AND aNoTHER— 
DEFENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), ss..59,261—Debtor and 
creditor—Payment—Appropriation. - | 

The rights to adopt the manner of appropriation 
rests directly with the debtor. “In the absence of any 
direction of the debtor itis open to his creditor to 
appropriate the payment - towards any of his debts, 
end lastly, if there is no intimation by the debtor at 
the time of payment with regard to appropriation by 
the creditor, then it is open to the creditor to insist 
upon the appropriation being made in the chronolo- 
gical order in which the debts stand. fp. 277, col. 2.] 

Cory Brothers & Co., Ltd. v. Owners of the Turkish 
Steamship “Mecca”, (1897) A. C. 284, followed. 

Appeal from a decision of the Subordi- 
nate Judge, Muzaffarpur, dated the 16th 
January 1922. 

Mr. B. N, Mitter, for the Appellants, 

Mr, S. N. Palit, for the Respondents. 


JUDGMENT. 
Jwala Prasad, J.—The plaintiffs are 
appellants. They are (1) Francis Henry 
Manisty, (2) James Boyd Simpson Hill and 


(3) Henry Walter Dunlop Hill. The defend- 


ants are (1) Julian Veitch Jameson and 
(2) Mrs. Georgina Gertrude Munro Jame- 
son. Defendant No. 2 is the wife of defend- 
ant No, 1. l 

The plaintiffs brought an action to en= 
force a simple mortgage set forth in an 
Indenture (Ex, 1), dated the 15th January 
1920, and confirmed by an agreement (Ex, 
2), dated the 12th March 1020. The inden- 
tures were executed by both the defendants 
in respect of a debt of Rs, 21,000 due from 
Mr. J. V. Jameson. alone to the plaintiffs, 
and as security for re-payment of the debt 
Mr. Jameson mortgaged the whole of the 
Jalaha Indigo Concern which belonged to 
him and Mrs. Jameson mortgaged her 
undivided two-sixteenth share in an Indigo 
Concern called the Karnowl Indigo Con- 
cern. The loan was to be re-paid in four 
instalments, namely, 7 

(1) Rs, 3,000.on the day of handing over 
the indenture; 
(2) Rs. 6,000 on the 30th June, 1920; 

©) Rs. 6,000 on the 3lst December 1920; 
n 


(4) Rs. 6,000 on the 80th June, 1921, 
18 


8 
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with a stipulation that in case any of thé 
instalments remained unpaid on the due 
date the mortgagees will havea right éo 
take action on the Indenture ta recover thé 
whole of the balance due alter giving the 
said Mr. Jameson one month's notice in 
writing oftheir intention todo so. The 
mortgagor, however, had aright to pay any . 
instalment orany part thereof before the 
date mentioned as that on which it falls 
due. As Mrs. Jameson was not the princi- 
pal debtor it was stipulated for her benefit 
that as soon as the total amount due under 
the mortgage became less than Rs. 12,001 
and the rents due to the Bettiah Hstate 
on account of the lease hold properties— 
whether mukarrari or otherwise—shall have 
been paid the liability of Mrs. Jameson 
under the Indenture shall ceise and deter- 


‘mine and thereafter theremaining amount 


unpaid shall continue to be the first charge 
on Mr, Jameson's Jalaha Indigo Concern 
alone. i 
The first instalment of Rs, 3,090 wag 
paid on the day the mortgage indenture. 
was executed; t.e., on lth January 1920). 
the second instalment of the 30th of June ` 
1920 was not paidon the due date, On 
the 27th September 1920, Rs. 3,500 was 
sent by Mr. Parmer on behalf of Mr. 
Jameson to Mr, J.B. S. Hill through one 
Mr. Kasturi Lal and received by Mr. Hill 
on the 28th September 1920 (receipt Ex- 
hibit 8). Mr. Parmer did not direct as to 
whether the said sum of Rs. 3,500 was to be’ 
credited towards the mortgage loan or the 
personal loan which admittedly Mr. Janie,, 
son owed at that time to Mr. J.B. S. Hill. 
On the 8th November Mr. Parmer sent àn- 
other sum of Rs. 3,000, stating in his letter 
(Ex. 9) of that date that.it was paid on ac- 
count of the mortgage on bshalf of Mr, 
Jameson. Oa the lih November J. B. 
S. Hill intimated to Mr, Jameson by 
his letter of that date (Ex. 4) that he had 
appropriated Rs. 2,083 due to him on ac 
count ofthe personal loan from Mr. Jame- 
son out of Rs. 3,50 and the balance to- 
gether with Rs. 3,000 was credited towards 
the mortgage loan,-thus leaving a balance 
of Rs. 2,524-4 due in respectof the June 
kist under the mortgage. He asked him 
to send this sum so as to clear off the June 
kist. On the 25th November 1920 Mr, 
Parmer as Manager of the Jalaha Indigo 
Concern wrote a letter (Ex. 12)to Mr. J. B. 
S. Hill on behalf of Mr. Jameson, sending 
Rs, 1,515-12-6 along with two statements 


"974 
of account up to the 27th November 1920; 
(1) for the personal loan and (2) for the 
mortgage (Exs, 12and 12-b respectively). 
He credited the entire ‘sum of Rs. 6,500 
` aforesaid towards the mortgage loan, and 
out of Rs. 1,515-126 he credited Rs. 541 
towards the mortgageand the balance of 
Rs. 974-12-6 towards the personal loan, 
thus reducing the loan account to Rs. 1,200 
and the mortgageto Rs. 11,900. As the 
mortgage loan was brought down under 
Rs.12,000 he claimed in his. letter the re- 
lease of Mrs. Jameson’s undivided two six- 
teenth share in the KarnowlIndigo Concern 
in accordance with the stipulation in the 
mortgage bond, the kist due to the Bettiah 
Estate having been paid in full on the 
30th Septembr 1920 on ‘account of the lease 
hold properties and mukrrarri. Mr. Hill 
acknowledged the letter, and the sum of 
Rs. 1,515-12-6 on the very day he received 


them per letter (Ex..A) and said that as’ 


he was going that night to the mela he 
would send his reply later which he did 
on the 9th December (Ex. 10). In this 
letter he credited the aforesaid Rs.1,515-12-6 
towards the unpaid amount of June kist 
_ referred’ to in his letter ofthe 18th Nov- 

ember (Ex. 4) reducing it to Rs. 1,008 7-6 


(i. e., Rs. 2,524-4 minus Rs. 1,515-126). He ` 


insisted upon the appropriation made b 
him in his earlier letter of the 18th Nov- 
ember on the ground that Mr. Jameson 
had promised payment of his personal 
loan in June. He also pointed out certain 
small inaccuracies in the accounts given by 
Mr. Parmer. f 

The December kist of Rs. 6,000 fell due 
‘on the 2lst December and was not paid. 
Mr. Hill accordingly on the 9th January 
1921 wrote a letter (Ex. 6) to Mr. Jameson 
„stating that as the balance of June kist 
according to his letter of the 9th December 
and also the December instalment were not 
paid he would give due notice that if the 
full amount was not paid within a. month 
he would take action to realise the whole 
amount of the mortgage under the terms of 
the deed. He sent the notice that very 
day (Ex. 13) which was received by Mr. 
Jameson on the 14th January per acknow- 
ledgment (Ex. 5). On ‘the 13th February 
1921 Mr. Jameson wrote to Mr. Hill refus- 
ing to accept Mr. Hill's mode of appropria- 
tion of the payments made by him and ask- 
ing him to appropriate the same in the 
manner stated by Mr. Parmer in his letter 
of the 25th November, Hoe also asked him 
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to release the Karnowl Indigo Concern of 
his wife from the’ mortgage. Mr. Hill 
wrote back to him (Ex. 11) on the 19th Feb- 
ruary refusing to accede to his request and 
insisting upon his right to appropriate 
Rs. 3,500 paid in September 1920 towards 
his personal loan inasmuch as it was not 
suggested to him that it was to be credited 
to the mortgage account. 

Mr. Hill brought his suit to enforce the 
mortgage against both the defendants Mr. 
and Mrs. Jameson, inasmuch as according 
to him Rs. 1,008-7-6 was due to him in res- 
pect of the June kist of 1920 and Rs.12,000 
for the December kist of 1920 and June kist 
of 1921 making a total of Rs. 18,008-7-6,. 
which with interest on the date of the suit 
amounted to Rs. 13,265-12-5. 

The defendants filed separate written 
statements. The principal contention, how- 
ever, on,their behalf has been that the 
plaintiffs ought to have credited the entire - 
sum of Rs.3,500 paid. on the 27th September 
1920 to the mortgage account instead of 
crediting only ‘a portion of it, namely, . 
Rs. 1,417 after paying off the personal 
loan of Mr. J. B. S. Hill amounting to 
Rs. 2,083, and that the plaintiffs’ claim 
should thus bereduced which would bring 
down their claim to less than Rs, 12,000 
on the 8th of November 1920 the date on 
which another snm of Rs. 3,000 was paid. 
Accordingly, on behalf of defendant No. 2 
it was contended that her liability under 
the mortgage ceased and determined and: 
that the plaintiffs were not entitled to a 
decree against her own share in the Kar- 
nowl Indigo Concern. The other pleas of 
the defendants were of minor importance ` 
as the issues framed would show, and the 
Court below decided those issues against- 
them. They do not arise in this appeal. 

The principal contentions of the defend- 
ants referred to above gave rise to the fol- 
lowing issues:— i 

“Whether the plaintiffs were entitled to 
credit Rs. 3,500 towards the loan account 
as alleged by them?” (Issue No. 3) Did 
the defendant No. l promise to pay up 
the loan account in June? Ifso, does it 
entitle the plaintiffs to credit Rs 3,500 to 
the loan account?” (Issue No. 4). 

The Court below decided the two issues 
together and held that the defendant No, 1 
had promised to pay the personal loan to 
the plaintiff No. 2 along with the June ins’ 
stalment of 1920 but that the plaintiffs 
were: not entitled to credit any amount out 


kd 
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of thesum of Rs. 3,500 against the loan 
account and ought to have credited the 
same towards the mortgage account. Ac- 
cordingly, the Court below reduced the 
claim of the plaintiffs to Rs. 11,900 on the 
8th of November 1920 as contended for hy 
the defendants and as this sum was under 
Rs. 12,000 and the arrears of rent due to 
the Bettiah Estate were paid up the Court 
below released Mrs, Jameson and Mr. Kar- 
nowl Indigo Concern from the mortgage. 

The plaintiffs have appealed against this 
decision, Mr. Jameson has not appeared in 
this Court, and the appeal is resisted only 
by Mrs. Jameson. 

The only question before us is whether 

Mr. J. B.S. Hill, one of the plaintiffs, was 
entitled to appropriate Rs. 2,083 ‘out of 
Rs. 3,500 paid on the 27th of September 
1920 towards his personal Joan then due 
from Mr, Jameson. In order to appreciate 
the point-it is necessary to.give shortly a 
history of both the personal loan due to 
Mr, J.B. 8. Hill, one of the plaintiffs, and 
the mortgage-debt due to him along with 
the other two plaintiffs, Messrs. F. H. 
Manisty and H. W. D. Hill. 
.  Itappears from an agreement (Ex. 17), 
‘dated the 27th January 1919, that the three 
plaintiffs and the defendant Mr. Jameson 
were owners of the-Jalaha Indigo Concern. 
Mr. J. B. S. Hill had advanced from his 
own pocket a large sum of money for the 
outlay of the said concern during the year 
1915 which together with interest amounted 
to Rs. 8,964-7-9 on the day the agreement 
was executed. The plaintiffs and the defend- 
ant Mr. Jameson hypothecated thé whole 
of the indigo made by the Jalaha Concern 
-ia 1918, which on the day of the agreement 
was lying in the godowns of Messrs.Moran 
and Company and Messrs. Thomas & Com- 
pany, Calcutta, weighing 28 maunds, 25 seers 
and 8 chhataks as security for re-payment 
`- of the aforesaid loan of Rs. 8,964 7-9 die 
to Mr. J.B 8. Hill, one of the proprietors. 
By the agreement the proprietors of the 
Concern promised to pay the amount due 
with interest on demand, or, if no demand 
was made, then within one month from 
the date ofthe agreement. __ 

The Indenture (Ex, 1), dated the 15th 
January 1920, on foot of which the mort- 
gage action was brought, shows that Mr. 
Jameson bad an undivided half in the 
Jalaba Concern, The remaining eight 
annes telcrged to the plaintifis. “The 


plaintiffs sold their @-annas share to Mr. 
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Jameson. Thus Mr. Jameson: became the. 
proprietor of the 16 annas of the. Jalala | 


Indigo Concern. 


chase-money due to the plaintiffs remained 


On the date of the mort- . 
gage indenture Rs. 12,000 out. of.the’ pur-. 


unpaid, and Rs 9,000 out of the plaintifs’ . 


share of monies outstanding and owing to 
the said concern was also due to the plaint- 
iffs from the Concern. 
as 16 annas proprietor of the Jalaha Indigo 


Concern owed to the plaintiffs Rs. 21,000... 


The negotiations for the sale of the plaint- 
iffs’ sharein the Jalaha Indigo Concern to 
Mr. Jameson were carried through Mr. J. B. 
S. Hill as is apparent from Mr. Jameson's 
letter (Ex. 8), dated the 15th October 1919, 


While the negotiations were going on Mr.. 
J. B. S. Hill insisted on having some defi- ’ 


nite date of payment of his personal loan 


fixed, and Mr. Jameson as proprietor of the. 


Jalaha Indigo Concern agreed to fix the 
30th of June as the date on which the per- 


sonal loan of Mr. J. B. S. Hill would be. 


re-payable whether the hypothecated indigo ` 


was ‘sold by that date or not: vide Exs. 7 
and 8, dated the llth and 15th. October 
1919 respectively. They hypothecated indigo 


lying in ‘the firms referred to.in Ex. 17 was. 
in the meantime sold and the salė proceeds ` 
were paid to Mr, J. B. S. Hill to the credit ` 


of his perscnal loan account. The inden- 


ture was discovered to be defective for want ` 


of valid attestation and negotiations for 
curing the defects arose. 


When this was. 


going on, Mr. J.B. S. Hill insisted on pay-' 


ment of the balance of his personal loan 


and before the agreement (Ex. 2) curing, 


the defects in the mortgage indenture and 


confirming it was executed on the l12th 


March 1920, Mr. J. B. S. Hill obtained from 


Thus, Mr. Jameson ` 


Mr, Jameson a definite promise that his ` 


loan would bs paid at the samé time as the 


-June kist-of 1920. In his letter (Ex. 15), 


dated the 8th March 1920 Mr. Jameson 
says “I propose to pay the balance of your 
loan at the same time as the June instal- 
ment of 1920.” This was in reply to Mr. 
Hill's letter (Ex. 16) of the same date. 

Thus when Rs. 3,500 was paid on the 
27th September 1920 Mr, Jameson owed to 


` Mr. J. B.S. Hill Rs. 2033 under the per- 


sonal-loan account (vide the account given 
in Ex. 4). The June kist under the mort 
gage payable to Mr. J. B. 8, -Hill and the 
other plaintiffs had become over due, Mr 
Parmer on behalf of Mr. Jameson sen 
Rs. 3,500 on the 27th September 1920 pe 
Kasturi Lal. Mr, J. B. 8. Hill was not 4 
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all toid as to how this money was to be 
appropriated and whether it was paid to- 
wards the mortgage-debt or the personal 
loan. Mr. Parmer subsequently sent Rs.3,000 
on the &th November 1920 with a letter in 
which he ear-marked the payment as being 
“on account of the mortgage on behalf of 
Jameson,’ In these circumstances Mr. Hill 
out of Rs, 3,500 first paid off his personal 
debt of Rs. 2,083 and appropriated the 
balance. towards the mortgage-debt due to 
himself and the other plaintiffs. The learned 
Subordinate Judgé says that he had no 
right to do this although he holds that “the 
money due on the loan account was pro- 
mised by Mr. Jameson’to be paid on the 
30th June 1920” and that “Mr. Parmer the 
Manager of the Jalaha Concern on behalf 
of Mr. Jameson, however, sent Rs. 3,500 to 
Mr. Hill without aby intimation as to how 
the money was to be appropriated, whether 
towards the loan account or the mortgage 
BCCOUDL. seeren veo and that “Kasturi 
Lall who had taken‘the said loan to Mr.Hill 
have not been examined to prove any ver- 
bal intimation”; yet the learned Subordi-. 
nate Judge refuses to accept the contention 
of the plaintiffs that“ they had a right of 
an option to crédit it towards any: of the 
debts and, therefore, they preferred clearing 
off théloan account to the mortgage aceount.” 
Argues the, learned Subordinate Judge 
“the money due under, the -loan account 
was a ‘debt due from Mr. Jameson and not 
from Mrs. Jamieson tothe plaintiff No. 2 
only‘and not toall the plaintiffs and. that 
the money sent was in excess of the amount 
due undef the Ioan account and the June, 
kist of the mortgage was also’ due. The 
plaintiff No 2 alone had no option to clear 
off his loan account ‘first and leave the 
balance to his mortgage loan.” The fal- 
lacy in the latter portion of the argument, 
is obvious.. On the day the sum of Rs. 3,500 
was. received by Mr, J. B.8. Hill plaint- 
iff No. 2 it was not sufficient to pay off 
the June kist of Rs. 6,000, whereas his 
personal debt was only Rs. 2,083 which 
was less than Rs. 38,500. The personal 
loan could thus be “fully satisfied out of 
the sum of Rs. 3,500 received, and the 
June kist could not be satisfied in full, 
it’ had already become overdue. There 
was no meaning in paying off the mort- 
gage-debt because the liability under the 
mortgage for payment of the kists had 
cecurred on account of the default of 
the June kist and would have continued 
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even if Rs. 3,500 was credited towards the 
June kist. The first portion of the argu- 
ment that the mortgage debt was payable 
by both Mr. and Mrs. Jameson to plaintiff 
No. 2 and the other plaintiffs whereas the 
personal loan was payable by Mr. Jameson 
only to Mr. J. B.S. Hill alone, overlooks 
the fact that the mortgage-debt was due’ 
from Mr. Jameson and Mrs. Jameson had 
only given her property as security for the 
sake of her husband. It was Mr. Jameson as 
proprietor of the Jalaha Indigo Concern 
who had to pay the mortgage loan and as 
such he had also to pay the personal loan to 
Mr. J. B. S. Hill advanced. to the factory. 
Therefore, Mr. Jameson was the debtor 
with “respect to both the loans and both 
the liabilities were incurred by him as 
proprietor of the Jalaha Indigo Concern. 
The payment of Rs. 3,500 was made by 
Mr. Parmer as.: Manager of the Jalaha 
Concern on behalf of Mr. Jameson. All 
though there:were three mortgagees Mr. 
J.B. S. Hill was acting on: behalf of all 
the plaintiffs and was practically represent- 
ing them, and the plaintiffs do not disputa.. 
his right toappropriate the payment towards 


his personal loan in preference to the mort- ' = 


age loan. | a 

From Mr. Hill’s letter (Ex. 4) dated the - 
18th November 1920 wherein he stated that . 
he had appropriated the aforesaid sum of 
Rs. 3,500 towards the personal loan account 
and from the fact that no ledger or cash 
book showing the appropriation had been 
produced, the learned Subordinate Judge. 
infers that the loan had not been cleared 
off on the date of the receipt of Rs. 3,500.” 
He says “it struck Mr, Hill to appropriate 
the said sum towards the loan account when 
he received Rs. 3,300 on the 18th Novem-. 
ber 1920 from Mr. Parmer to be credited 
towards the mortgage account, but as a 
matter of fact he had not done soon the 
date he received the said sum of Rs. 3,500." 
The inference drawn is not legitimate ; the 
letter only shows how he had already appro- 
priated the amount. Suppose for the sake 
of argument that Mr. J. B.S. Hill had not 
appropriated thesaid amount earlier than 
the 18th November, his right to appropriate 
it towards any of the debts had not ex- 
tinguished, it continued up to the time that 
he had communicated the appropriation 
to Mr. Jameson. Admittedly he was not. 
dore so before he wrote the letter of tha 
18th November wherein he stated how he 
had appropriated the said sum of Rs, 8,500, 
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In the case of Simson v. Ingham (1) it was 
laid down that the right of the creditor to 
appropriate the payment towards any of 


the debts due to him continues up to the- 


time that he intimates the appropriation 
to the debtor. The decision gées further 
and holds that the creditor has a right tu 
cancel his own appropriation towards a par- 
ticular debt and to appropriate subsequent- 
ly towards another debt provided he does so 
before he had communicated the previous 
appropriation to the debtor. Referring to 
the aforesaid case Sir Henry Cunningham 
and Sir Horatio Shepherd in their com- 
mentary on the Indian Contract Act under 
s. 60 observe: “This is contrary to the 
rule of civil law according to which an 
appropriation, whether by debtor or creditor 
is necessarily made at the time of payment." 
The learned Subordinate Judge tries to 
get round the principle enunciated in the 
-aforesaid case by holding that itwas the 
intention of Mr. Jameson to pay of the 
mortgage-debt, and this intention he infers 
from the fact that the penalty for non- 
- payment of the personal debt in June was 
only the charge of interest according. to 
the stipulated rate, whereas the penalty 
for non-payment of June kist of the mort- 
gage was .nore serious; consequently, says 
the learned Subordinate Judge “the pay- 
ment of the mortgage-money was promi- 
nent and predominent in the mind of the 
mortgagors and, therefore, they would 
have naturally wished to pay off the June 
kist of the mortgage. The circumstances 
are such that they clearly implied that 
the payment was not only intended but 
made. to be applied to the liquidation of 
the mortgage-debt.” It seems to be an 
assumption only on the part of the learn- 
ed Subordinate Judge to say that the 
payment was “made to be applied to the 
liquidation of the mortgage debt.” He 
has already held that there was no in- 
timation given to Mr. J. B.S. Hill as to 
how the money was to be appropriated. 
Mr. Parmer, who sent the money, and 
Kasturi Lal, who carried the money, have 
not.been examined in the case. Mr. Jame- 
son in his evidence does not say that the 
payment was expressly made towards the 
mortgage-debt. He only says that he in- 
tended to send the loan account and the 
June kist ofthe mortgage money and pos- 


(1) (1823) 2 B. & O. 65; 3 


D. & 249; 1 L. J. K. B, 
(9, 5.) 234; 107 E. R, 307; 26 R. R: 
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sibly he may have directed Mr, Parmer 
to send the June kist of the morigage-debt, 
but he confesses that he has no copy of 
the letter he wrote to Mr. Parmer pressing 
him to make arrangements for the payment 
of the mortgage-money of the June kist.” 
He says “I have no proof to show that I wrote 
to Mr. Parmer to clear off the June kist of 
the mortgage-debt first”. 

It seems that a fair inference from the 
evidence can be raised that Mr. Jameson 
instructed Mr. Parmer to send- Rs. 3,500 
without any direction or without any inten- 
tion for which of the debts the money was 
to be appropriated. This is the reason why 
the money was paid without any intimation 
asto appropriation. It is more likely that 
it was intended thatthe money be appro- 
priated towards the personal loan account 
as naturally Mr. Hill would do, insistent as 
he was from the very beginning that his 
loan account should be satisfied and he 
had obtained a solemn promise from Mr. 
Jameson to that effect. 


Therefore, the finding of the learned Sub- 
ordinate Judge referred to above is erro- 
neous. : or 

Suppose for a moment that Mr. Jameson 
intended that the said sum of Rs. 3,500 
should be appropriated towards the June 
kist of the mortgage, but his intention will 
not be of any avail until it was communi- 
cated to the creditor. The principle of ap- 
propriation of payments made by a debtor 
.who owes several debts, to a creditor has 
been enunciated in the case of Cory Brothers 
& Compauy, Limited v. Owners of the 
Turkish Steamship, “Mecca” (2) where it has 
been laid down that the right to adopt the 
manner of appropriation rests directly with 
the debtor. In the absence of any direc- 
tion of the debtor it is open to his creditor to 
appropriate the payment towards any of his 
debts, and, lastly, if there is no intimation 

“by the debtor at the time of payment with 
regard to appropriation by the creditor, then 
it is open to the creditor to insist upon 
the appropriation being made in the chrono- 
logical order in which the debts stand. 
These principles have been so firmly estab- 
lished that it is needdess to refer to any 
further authority. Suffice it to say that the 
principles have been crystalised in the Indian 
Contract Act in ss. 59to61. The present 
case lies in a nutshell. Mr. Jameson ag 
proprietor of the Jalaha Indigo Concern 


(2) (1897) A. 01286, ae 


him to credit the entire sum of Rs. 


578 
owed twò debts to Mr. J. B. S. Hill: (1) on 
‘account of his loan advanced to the Jalaha 
factory ata time when he along with the 
other plaintiffs and Mr. Jameson was the 
proprietor and which’ subsequently became 
the sole property of Mr. Jameson; and (2) 
the mortgage-debt due to Mr. J. B. S. Hill 
and the other two plaintifs in the case, Mr. 
Hill acting on their behalf and representing 
them throughout the transactions. Mr. 
«Jameson had promised to pay off the per- 
sonal loan along with the June kist under 
the mortgage. In September 1920, long 
after the June kist had become due Mr. 
Jameson paid Rs. 3,500 on the 27th Sep- 
tember 1920 to Mr, Hill without telling him 
towards which of the two debts payment 
was to be appropriated, In the absence of 
any such direction Mr. Hill appropriated 
the same towards the full satisfaction of 
his, personal loan and the balance towards 
the mortgage-debt, and he indicated the 
same to Mr, Jameson on the 18th of Novem- 
ber, 1920. Mr. Jameson subsequently noe 
,900 
towarcs the mortgage loan, and not towards 
his personal loan. Mr. Hill refused todo so. 
Thereafter Mr. Jameson on the 13th Jan- 
‘nary 1921 objected to the appropriation and 
asked -Mr. Hill to appropriate the entire 
sum of Rs, 3,000 towards the June kisi, 
which Mr. -Hill refused in the following 
‘words :— 

“With reference to your letter, dated 13th 
instant. 
sorry I cannot accept the suggestions made 


At the time of the payment of Rs. 3,500 
in September, 1920, it was not suggested to 
me that the payment should he first credit- 
ed to the mortgage account B or that any 
specified amount should be credited to the 
mortgage account B. I had the right to 


“in your said letter. 


credit to whichever account I liked B and, 


asI considered it proper to credit it first 
to the loan account I did so and you were 
duly informed about it. You are wrong in 
thinking now that you have 4 right to ask 
me to credit any portion of the sum credit- 
ed to the loan account to` the mortgage 
account”. 

` The position taken by Mr. Hill in this 
letter is fully in consonance with the law 
on thesubject as stated above. Therefore, 
Rs. 3,500 was properly credited towards the 
personal loan account of Mr. J. B.S. Hill. 
The resultof this appropriation is that the 


mortgage-debt due at the date of the suit, or 
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I bave to write- to you that I am- 


“the 
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when the cause of action arose, wasnot under 
Rs. 12,000 butit was as claimed i in the plaint 
and, therefore, Mr, Jameson or Mrs. Jameson 
or her two sixteenth share in the Kornowl 
Indigo Concern could not be exempted 
from the mortgage. The view taken by the 
learned Subordinate Judge is wrong, and 
differing from him I set aside the decree 
made by him and decree the appeal with 
costs. 

Accordingly, we decree the plaintiffs’: suit 
in terms of the reliefs sought for by them 
against both the defendants and the pro- 
perties mortgaged inthe mortgage indenture 
(Ex. 1), dated the 15th January, 1920. The 
plaintiffs will get an ordinary mortgage 
decree with six months’ grace allowed to 
the defendants to pay up the principal 
sum claimed with interest at the stipulated 

rate, failing which the plaintiffs’ will be 
entitled to sell the properties mortgaged. 
After-the expiry of the period of grace in- 
terest will run at the rate of 6 per cent. 
perannum, The plaintiffs will also geta 
deol under O. XXXIV, r. 4 of the ©. 

Bucknill, J.—I should like to add only 
a few words to the judgment of my learned 
brother. I think that the law on this sub- 
ject is clear. In the House of Lords in the 
case of Cory Brothers & Company Limit- 
ed v. The owners of the Turkish Steamship 
“Mecca” (2) his Lordship Lord Macnaghten 
there states in clear language that when a 
debtor is making a payment to his creditor 
he may appropriate the money as he pleases 
and that the creditor must apply it accord- 
ingly. But if the debtor does not make 
any appropriation at the time when he makes 
payment the right of appropriation 
devolves upon the creditor. In the old and 
famous case of Devaynes v. Noble (8) 
(usually known as Clayton's case) which was 
decided in 1816, it was held that the creditor 
was bound to make his election at once or 
within a reasonable time. But Lord Mac- 
naghten observes that it had long been held 
and is now quite settled law that the cre- 
ditor has the right of election up to the 
very last moment. It was also stated in the 
same case decided in the House of Lords” 
to whith I have already referred that the 
appropriation of the money is governed, 
not by any rigid rule of law, but by. the 


„intention of the creditor, expressed, implied 


or presumed, and the same principle is no 


Ro (1816) 1 Mar. 572 at p. 535; 35 E. R 181 15. 
2 
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doubt applicable to appropriation by the 
debtor. Now in this appeal now before this 
Court it is common ground that there cer- 
tainly was no express information given by 
the debtor to the creditor asto the appro- 
‘priation of the sum; nor, so far as I could 
see, was there any ground for suggesting 
that with regard to this sum (the appropria- 
tion of which isnow in dispute) there had 
taken place anything from which the cre- 
ditor could or should have extracted any 
implied intention on the part of the debtor 
as to the method ofits appropriation. Still 
less was there, in my view, any presump- 
tion which could be fastened upon the cre- 
ditor that the debtor's intention was that 
the money should be appropriated to the 
later of the two specific debts 7. e, to the 
mortgage-debt. Under these circumstances 
it appears to me that in this case, as the 
law stands, itis hopeless to argue and it 
cannot seriously be maintained that Mr. Hill 
could not have had the right of appropriat- 
ing this sum io whatever manner he might 
have thought fit. 


P. D. Order accordingly. 


cays, 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL APPEAL 
No. 2894 or 1925. 

March 20, 1926. 

Present :—Mr. Justice Harrison. 
DUKH BHANJAN. RAM—Dzscres- 
HOLDER— APPELLANT 
versus’ 

SARFRAZ KHAN—JUDGMENT-DEBTOR 

; — RESPONDENT. 
- Civil Procedure Code (Act V of 1908), O. XXI, r. 40 
—Arrest of judgment-debtor, when can be refused— 
Judgment-debtor’s right to apply for insolvency—Duty 
of Court. 

Unless a Court finds that the judgment-debtor is 
unable to pay his debts because of poverty or an 
other. sufficient cause, the decree-holder is entitle 
to have the warrant of arrest issued against the 
judgment-debtor, even though the latter be prepared 
to farm out his land to the decree-holder or have his 
salary attached. 

Hargobind-Kishan Chand v. Hakim Singh & Co., 93 
Ind. Cas. 54; 6 L. 548; A. I. R. 1926 Lah. 110, fol- 
lowed. 

When judgment-debtor is brought before the Court, 
itis the duty of the Court to inform him that he 
can avoid arrest by presenting a petition in insol- 
vency. : 

Miscellaneous second appeal from an 
order of the District Judge, Mianwali, dated 
the 16th June 1925, affirming that of the 
“Senior Subordinate Judge, Mianwali, dated 
the 5th May 1925, 
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Lala Parkash Chandra, for the Appellanté 
Lala Devi Das, for the Respondent. 
JUDGMENT.—The Senior Subordi- 

nate Judge, Mianwali, refused to order tHe 

arrest of three judgment-debtors. He gave 
no finding under O. XXI, r. 40 of the ©. 

P. C., that they were unable to pay their 

debts because of poverty or any other suffi- 

cient cause and he declined to issue war- 
rants, because the decree-holder refused to 
take a farm of the jadgment-debtors’ land. 

The appeal was dismissed by the District 

Judge on the ground that it was open to 

the decree-holder to realise half of the 

salary of the principal judgment-debtor and 
also to takeafarm of hisland. This was 
no sufficient. reason as explained in Har- 
gobind-Kishan Chand v. Hakim Singh & Co. 
(1), and indeed the judgment-debtors have 


“never even stated that they are unable to 


pay the decree but simply that they do not 
wish to beyond being prepared to farm 
their land, while Sarfraz Khan, one of the 
judgment-debtors and a Kanungo, has no | 
objection to half cf his salary being attach- 

ed. There is nothing on the record to show 
that the: judgment-debtors were informed 
that they could avoid arrest by presenting 
a petition in insolvency, and before issuing 
warrants I think it will be well for the 
Senior Subordinate Judge to issue a fresh 
notice under O. XLI, r. 37 of the ©. P. C., 


‘and to explain to the decree-holder that 


this is so. 

I, therefore, accept the appeal and set 
aside the order refusing unconditionally to 
issue warrants and direct the Executing 
Court to proceed in this manner, 


RL. Appeal accepted. 
ine 93 Ind. Oas. 54; 6 L. 548; A. L R. 1996 Lah. 
0. 


CALCUTTA HIGH COURT. 
` ÅPPEAL FROM APPELLATE DRrORER Na. 1336 
s oF 1923. 

"December 3, 1925. 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Mukerji. 
MANMATHA NATH KAR—DeErenpant— 

APPELLANT : 
VETSUS 
PROBODH CHANDRA RATARI— 
PLAINTIFF—-RESPONDENT. - 
Evidence—Relevant evidence, admission of, without 
objection, effect of ~Omission to object to inadmissible 
evidence, effect of. i 
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Where evidence is admitted in the first Court 
without objection and fhe evidence is admissible as 
relevant, no party. will be allowed to object to the 
recoption of such evidence at any later. stage of the 
litigation. [p. 281, col. 2; p. 282, col. 1.] h 
'  Shahazadi Begam v. Secretary of State -for India, 
34 0. 1059; 6 O. L. J. 678; 9 Bom. L. R. 1192; 2 M. L, 
T, 439; 34 I. A. 194 (P. C) and Chooni Lal Khemani 
v. Nil Madhab Barik, 86 Ind. Cas. 734; 41 C. L. J. 374; 
A. I. R. 1925 Cal. 1031, referred to. 

An omission to take objection to reception of a 
document which is irrelevant or inadmissible in evi- 
dence does not make it admissible. [p. 282, col. 1.) 

Miller v. Babu Madho Das, 23 I. A. 106; 19 A. 76; 
7 Sar. P. O. J. 73; 9 Ind. Dee. (x. s.) 50 (P. CO), referred 
to. 

Appeal against a decree of the Sub- 
ordinate Judge, Second Oourt, Midnapore, 
dated the 15th January 1923, reversing that 
of the Munsif, Second Court at that place, 
dated the 13th of November 1919. 


Dr. Dwarka Nath Mitter and Babu Pyari 
‘Mohan Chatterjee, for the Appellant. 

Mr. Amarendra Nath Bose and Babu Jati 
Nath Ghose, for the Respondent, 


JUDGMENT.—The plaintiff-respond- 
ent is the landlord of a non-transferable 
occupancy holding. His case is that there 
were twonon-transferable occupancy hold- 
ings which were amalgamated and formed 
into one occupancy holding and held by 
Durga Charan and other heirs of the origin- 
al tenant. He found that the defendant 
was in possession of the holding whereupon 
he brought the present suit for recovery 
of possession from the defendant who was 
a trespasser according to him. The defence 
was that there was a mortgage of å por- 
tion of the holding by the original tenant 
jn favour of a third party and that in exe- 
cution of the decree upon that mortgage 
the defendant purchased the portion mort- 
gaged and wasin possession thereof. He 
further stated that the entire holding was 
not mortgaged and that the original ten- 
ant did not leave possession of the portion 
of the holding not mortgaged. The con- 
troversy between the parties was limited to 
the question as to whether the mortgage- 
deed and the decree thereon covered the 
entire holding or whether they related only 
to a portion of the holding. In order to 
prove his contention the defendant pro- 
duced some copies of the Settlement kha- 
tians. 
not certified copies of the original Settle- 
ment khatian but are said to be copies 
served upon the -defendant by the Settle- 
ment Officer, When the copies of the kha- 
itans were produced they were received in 
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evidence withont any objection being taken 


It appears that these khatians were ` 
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by the plaintiff, By these copies of the 
khatian the defendant attempted to show 
that one of the plots mentioned in the 
khatians (Plot No.'996) was not within the 
mortgage or the decree and, therefore, the 
whole holding was not transferred to him. 
His case was that plot No. z of the mort- 
gage-deed was not this plot No. 996 but.a 
different plot No. 8319, outside that hold- 
ing. The plaintiff, on the other hand, con- 
tends that the second plot of the schedule 
to the mortgage is plot No. 996 and; there- 
fore, the whole holding was included with- 
in the mortgage and the decree following 
it. Two objections were taken on behalf 
of the defendant: (1) that the holding in 
suit was not a non-transferableoccupancy 
holding but a holding at a fixed rate of 
rent or a maurasi mokarrari holding; (2) 
that he was recognised by the plaintiff 
landlord who demanded rent from him 
after his purchase.' The Trial Court dis- 
missed the plaintiffs suit holding that the 
entire holding was not mortgaged and 
transferred to him. On the other two points 
the finding of the Trial Court was against 
the defendant. There was an appeal to the > 
District Court which reversed the decision 
of the Munsifand held that the sale certi- 
ficate covered the entire land of both the 
holdings and, therefore, the plaintiff was 
entitled to re-enter. There was a further 
appeal to this Court by the defendant, 
which set aside the decree of the lower Ap- 
pellate Court and sent the case back for re- 
hearing of the appeal on all the three points” 
taken by the defendant. At the rehearing 
of the appeal the lower Appellate Court 
has come to the same conclusion as before 
and held that the defendant purchased the 
entire holding and, therefore, the plaintiff 
was entitled to a decree in ejectment of 
the defendant. On the other two points 
thelower Appellate Court has found against 
the defendant in agreement with the Trial 
Court. i 
With regard to the first point, namely, 
that the holding is maurasi mokarrari hold- 
ing, an objection is taken on behalf of the 
appellant to the finding by the lower Appel- 
late Court on the ground that ‘that Court 
has overlooked the oral evidence on the 
record in respect of the defendant's plea, 
The learned Subordinate Judge has found 
that the evidence discloses that the tenancy. 
existed since 1312 and there is nothing to 
show ‘that the tenancy existed before that 


1 
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ylar’, : He has, therefore, held -that the de- 
-4 indant has failed to.-prove uniform pay- 
X ent of rent for.a period of 20'years—the 
‘iit having been brought in 1919 or 1326 
di. S.. The defendant contends that there 
ij some oral evidence onthe record which 
the Court should have taken into account 
“end the statement that there is nothing to. 
£ how that the tenancy existed before 1312 
i} unwarranted. There is only one witness 
examined on behalf of the defendant who 
£ peaks about this matter. We have looked 
iito his evidence and- we think that it 
¿oes not carry the matter far and the 
_J3arned Subordinate Judge was entitled to 
(jisrégard it. He knows nothing of the 
jma or the creation of it. The vague 
ftatemént that it existed for a long time is 
‘lot sufficient evidence in support of the 
‘lefendant's ease. .We do not think that 
ere is any defect inthe Judge's judgment 
so far as the first.point is concerned, 
E regard to the third point, namely, 
he recognition by the plaintif of the 
lefendant as his tenant by demanding rent 
m him, i has been found on the evidence 
gainst the defendant. Thelearned Judge 
nters his finding in the following words: 
I, therefore, do not find even the evidence 
fan intention to recognise the title of the 
i My finding on this polnt too 
vill, therefore, be against the defendant.” 
The learned Advocate for the - appellant 
has fairly admitted that this finding of fact 
toncludes this point. 
| The second point is of some importance 
. and has given riseto different decisions. The 
k feal controversy between the parties, as we 
have said, is whether plot No. 996 of the 
Bettlement khatian is or is not included in 
‘fhe mortgage and the decree. It may be 
hoted here that the mortgage was executed 
‘before the settlement proceedings wera 









.  pommenced. The” deed accordingly does 


ot contain the plot numbers, but it is 
attempted to identify the plots in the sche-° 
„Aule to the mortgage-deed with the settle- ` 
ment plots by acomparison, of the bound- 
aries. The Trial Court on a comparison of 
the boundaries given in the mortgage-deed 
and the decree and those in the Settlement 
hatian came to the conclusion that the 
oundaries tally more with the boundaries of 
lot No. 319 as stated by the defendant than 
(with the boundaries of plot No. 996; and in 
this view it held that what was mortgaged 
and purchased by the defendant was thé 
olding. minus plot No..996 and accordingly 
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~-the original tenants did not part with their 


entire interest in the holding. The learned 
Subordinate J udge held that copies of the 
khatian produced i in the case were. not cer- 
tified copies and, therefore, ‘no. judicial 
notice should be taken of them: After mak- 
ing this remark he observes thus: “There is, 
therefore, no legal ovidence on the record on 
which it can be found that plot No.. 996 


appertains to the disputed jote and was 


not sold in execution of the mortgage. dec- 
ree”. Thisstatement that there is no legal 
evidence on the record on which it can. be 


found that plot No. 996 appertains:to the 


disputed jote, has been challenged before 


us and we think rightly. The plaintiff him- 
self admits in the plaint that plot No. 2 
corresponds to plot No, 996 of the Settlement 
khatian. The only point in dispute between 
the parties, therefore, was as to whether 
plot No. 2 was plot No. 996 as alleged by the 
plaintiff or was plot No.319as alleged by the 
defendant. Thelower Appellate Court did 
not examine this question from the correct 
stand point and it is not correct to say that 
even apart from the khatian there is no 
legal evidence to show Sthat plot No. 996 
was included in the disputed jote. The 


‘learned Subordinate Judge has taken into 


consideration all the other evidence in the 
case and found thatthe plots mentioned in 
the mortgage-deed ecrnstituted the entire 
jote. But his conclusion cannot be con- 
sidered to be satisfactory in view of the 
fact that the learned Subordinate Judge has 


missed the real point in controversy be- 


tween the parties. 

Then with regard to the admissibility of 
the copies of thekhatians produced-by the 
defendant. They were putin in the Trial 
Court and received without objection. The 
defendant-appellant contends that if objec- 
tions were taken in time by the plaintiff on 
the ground that they were not. certified 
copies the defect could have been cured by 
putting in the certified copies and as such 
objection was not taken at the earliest 
opportunity the plaintiff should not be 
allowed to takeita ta later stage of the 
litigation; and the Court of Appeal below 
was-not justified in treating the. khatians 
as no evidence at allsin the case. For this 
contention reliance has been placed upon 
the case of Shahazadi Begam v. Secretary 
of State for India (1), It may be taken as 
settled at the present time that where evi- 


(1) 310. 1059; 60. L. J. 678; 9 Bom. L. R, 1192; 2 
M. D. T. 439; 34 I. A. 194 (P. O 
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-dence is admitted in the first Court without 
‘any objection being taken to its reception 
“and the evidence is admissible as relevant 
no party will be allowed to object to the 
-reception of such evidence at any later stage 
-of the litigation. Reference may in this 
connection be made to the case of Chooni 
“Lal Khemani v, Nil Madhab Barik (2). It 
-is also settled that an omission to take 
objection to the reception of a document 
which is irrelevant or inadmissible in evi- 
‘dence in the case does not make it admis- 
‘sible, Miller v. Babu Madhab Das (3). In 
‘the present case it cannot be said that the 
khatians are totallyinadmissible inevidence 
‘or irrelevant. But itis argued on behalf of 
the respondent that uncertified copies of 
the khatians could not be received in evi- 
“dence under s. 65 (e) of the Evidence Act 
read with the second sub-clause under it. 
‘Itis argued that only certified copies can 
be produced as evidence to prove a public 
document like the Settlement khatians and 
as no other mode of evidence is admissible 
under the law, uncertified copies of the 
‘khatians should not be used as evidence 
‘even though not objected to by the plaintiff. 


‘It is not necessary to decide this question . 


‘in the present case for we are of opinion 
that this case must go back to the lower 
‘Appellate Court for a re-hearing of the 
appeal and thus the defendant will get an 
‘opportunity of producing certified copies 
‘of the khatians. There cannot be any doubt 
that -rightly or wrongly the defendant 
was misled by the omission of the objec- 
tion to the admissibility of the copies of 
the khatians produced by him and we 
think that in the interest of justice and 
‘fairness he should be put in the same posi- 
tion as he would have. occupied had the 
objection to the inadmissibility of the 
documents been taken in proper time. 

We accordingly set asidethe decree of the 


lower Appellate Court and send back the ° 


case to that Court fora re-hearing of the 
appeal onthe second point raised in the 
case namely, whether the entire holding 
was the subject of the mortgage and of the 
purchase by the defendant or whether the 
‘defendant purchased eand is in possession 
of only a portion of the holding. The de- 
fendant is permitted to put in, if so advised, 
‘certified copies of- the kkatians of which 


O(2) 86 Ind. Cas. 734; 41 O. L. J. 374; A. I. R. 1925 
al. 1034. 

(3) 231. A. 106; 19 A. 76; 7 Sar. P. O. J. 73; 9 Ind, 
Dec. (x. s.) 50 (P. O.). ; 
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uncertified copies were put in by him and 
exhibited in the Trial Court. The appeal 
will be re-heard on a consideration of such 
documents and of the remarks made above. 
It is to be understood that the appeal is to 
be re-heard upon this point alone. Costs 


‘will abide the result. 


M. B. 5 
R. L. Appeal allowed; 


Case remanded. ° 
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NAGPUR JUDICIAL COMMIS- 


SIONER’S COURT. 
Ssconp Crvit Appsar No. 207 or 1924. 
February 10, 1926. 
Present:—Mr. Findlay, Officiating J.C, 
OHHOTELAL—P.tatntirF—A PPBLLANT 
versus 

R. B. Seth LAKHMICHAND AND 

OTHERS— DEFENDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 58, 118— 
Hindu Law—Partition, whether transfer-—Distine- 
tion between transfer and exchange-—Mala fide parti- 
tion in fraud of father's unsecured debt—Decree—~ 
Son's share, whether liable to be attached. . 

A partition cannot be considered a transfer in so 
far asit does notin effect change the rights of the 
parties; what it does dois to effect a change in the 
mode of enjoyment. [p. 283, col. 2.] 

Partition in certain aspects approximates to ex- 
change as defined in s. 118 of the Transfer of Property 
Act, but even so the distinction emerges that in ex- 
change two persons owing two specific properties 
transfer or convey their respective ownership, one to 
the other. [ibid.] 

Gyannessa v. Modarakannessa, 25 C. 210; 2 C. W. N. 
91; 13 Ind. Dec. (x. s.) 142, referred to. 

A fraudulent partition cannot, however, be res 
garded as entirely divorced from the principles of 
s. 53 of the Transfer of Property Act. [ibid.] , 

Ordinarily property taken by a Hindu sonin parti- 
tion cannot be seized in execution of a decree in respect 
of an unsecured personal debt of the father, but it is 
liable for the father's debt if it be shown that the 
partition was made with a view to defraud or defeat 
creditors. |p. 284, col. 1.] . 

[Case-law discussed.] : 
Krishnasami Konan v. Ramasami Ayyar, 22 M. 519; 
9M.L.J. 127; 8 Ind. Dec. (N. 8.) 371, Vinjanampatt 
Peda Venkanna v. Vadlimannati Sreenivasa Deek- 
shatulu, 43 Ind, Cas. 225; 41 M. 136, 22 M. L. T. 334; 
33 M. L. J. 519; 6 L. W. 649; (1918) M. W. N. 55 and . 
Kulada Prosad Pandey v. Haripada Chattopadhyaya, 
17 Ind. Cas. 257; 40 O. 407 atp. 421; 16 O.L. J. 311; 
17 C. W. N. 102, relied on. 

Second appeal against a decree of the 
District Judge, Bhandara, dated the 25th 
January 1925, in Civil Appeal No. 75 of 
1925. 

Mr. P. C. Datta, for the Appellant. 

Mr. W. B, Pendharkar, for the Respond- 


ents. 


. 
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JUDGMENT.—The  plaintiff-appel- 
lant Chhotelal, a minor, through his mother 
Muktabai, filed the present suit in the 
Court of the Subordinate Judge, Balaghat, 
for a declaration that his 4-annas share in 
Mauza Agarwara, Tahsil Waraseoni, was 
not liable to attachment and sale in exe- 
cution of certain decrees obtained by the 
defendants against his father Tularam. . 

The main facts of the case have been 
sufficiently stated in the judgments of the 
two lower Courts. The Subordinate Judge 
held that there had been no partition, as 
alleged by the plaintiff, between him and 
his father on Akhatij day of 1925; that 
in February 1923 an imperfect partition 
was carried throughin the Revenue Courts, 
but that the partition effected was not a 
bona fide one, He further held that the 
partition was not effected in the minor’s 
interests but was a fraudulent one carried 
through for the purpose of defeating the 
claims of the defendants-respondents. A 
further finding was that the debts owing 
to the defendants-respondents had not been 
incurred by the father Tularam for immoral 
cr illegal purposes. The plaintiff's suit was 
accordingly dismissed. 

. The plaintiff's appeal to the Court of the 

District Judge, Bhandara, also met with 
no success. The learned District Judge, 
after’ a careful survey of the evidence, 
came tothe conclusion that the partition, 
if it could be regarded as one at all, was 
a fraudulent one made with a view to 
defraud or delay the creditors of Tularam, 
and was, therefore, not binding on the re- 
spondents. 

These are findings of fact which it is 
now impossible to challenge in this Court, 
and indeed, so far as the fraudulent nature 
of the transaction is concerned, no attempt 
has been made to argue that the findings 
of the lower Courts were illegally or im- 
properly arrived at. The case is, no doubt, 
redolent of fraud, and the preposterous cir- 
cumstances under which this child, aged 
1, is alleged to have separated from his 
father, taking with him half the property 
Without any responsibility for the heavy 
debts binding on theestate, are too ob- 
vious to require emphasis. The learned 
District Judge further held, relying on 
the decision in Krishnasami Konan v. Rama- 
sami Ayyar (1) that the creditors were 
| entitled to enforce their claims against 
ae 22 M. 519; 9 M. L. J. 127; 8 Ind. Dec. (N. s.) 


id, 
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the separated share of the. plaintiff in 
view of the fact that it had been estab- 
lished as regards the so-called partition that 
it was a fraudulent one. On these findings 
the plaintiff's appeal was dismissed and he 
has now come up to this Court on second 
appeal, 

The main argument offered on behalf of 
the appellant is that the partition in ques- 
tion cannot be considered a transfer within 
the méaning of the definition contained 
ins. 3 of the Transfer of Property Act, 
Thisisso far true, for partition as such 
does not, in effect, change the rights of 
the parties. What it does do is to effect 
a change in the mode of an enjoyment of 
property. Partition, it is true, in certain 
aspects approximates to exchange, as de- 
fined in s.118 of the Transfer of the Pro- 
perty Act, but, even so, the distinction 
emerges that in exchange two persons, 
owing twospecific properties, transfer or 
convey their respective ownership,. one to 
the other : cf. Gyannessa v. Mubarakannessa 
(2). At the sametime, it is impossible to, 
regard a transaction like the present ag 
entirely. divorced from the principles laid 
down in s. 53 of the Transfer of, Property 
Act. In-Ishwar Lingo Desai v..Dattui Gopal 
Desai (3) it was held that the partition 
concerned in that case fell within s. 52 of 
the Transfer of Property Act, but the posi- 
tion therein was simplified by. the fact 


that the phraseology of the provision reads 


as follows: “the property cannot -.be trans- 
ferred or otherwise dealt with,” and the 
partition in question, if not a transfer, could 
at least be regarded as falling within the 
words “or otherwise dealt with”. 

: In my opinion, therefore, the provisions 
contained ins. 53 of the Transfer of Pro- 
perty Act cannot be applied proprio vigore 
here. Reference has been made to the 


decision in Bali v. Girji (4) as tothe right 


of any co-parcener to claim partition: ef; 
Balkishen Das v. Ram Narain Sahu (5), 
That right is unquestionable, but the argu- 
ment is entirely beside the pointin the pre- 
sent case, where the vital question involved 


is that this partition has been proved to bea: 


mala fide one entergd into for the purpose 
of defrauding the creditors, 


2) 25 0. 210;2 O. W.N. 91; 13 Ind. Dee. (x. s} 


(3) 19 Ind. Cas. 885; 37 B. 427; 15 Bom. L. R. 366. 
ti 20 Ind. Oas. 563; 9 N. L. R. 111. 
(5) 30 ©. 738; 7 C. W. N. 578; 5 Bom. L. R 461; 8 
Sar. Pa C. J, 489; 30 I, A. 139 (P, O9). 
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For my own part, I entertain not the 


slightest doubt but. that the present case . 


must be’ decided’on the liries of the princi- 
ple‘underlying s. 53 of the Transfer of 
Property Act. We have here a so-called 
Partition found by both he lower Courts to 
be amala fide one entered into for the sole 
purpose of defeating the claims of the pre- 
gent respondents. It is settled law that an 
exception has been grafted on to the general 
proposition that the property taken by 
ason in partition cannot be seized in exe- 
cution in respect of an unsecured personal 
debt of the father. The exception is that 
the son's propertyis liable for the father’s 
debt if it be shown that the partition was 
made with a view to defraud or. defeat 
creditors: cf. Krishnasami Konan v. Rama- 
sami Ayyar (1), Vinjanampatti Peda Ven- 
kanna v. Vadlamannati Sreenivasa Deek- 
shatulu (6) and Kulada Prosad Pandey v. 
Haripada Chattopadhyaya (7) where, as in 
the present case, the very object, not to 
mention the effect of the partition, was to 
defeat creditors, and the share of the sepa- 
rated son is clearly, in my opinion, liable. 
Even, therefore, althougn the partition does 
not come within the letter of s. 53 of the 
Transfer of Property Act, I am of opinion 
that, for the reasons given by the Judge 
of the lower Appellate Court as well as 
those advanced in this judgment, the re- 
spondents are entitled to follow the pro- 
perty, of which the plaintiff is now alleged 
to be in separate possession, in satisfaction 
of their debts. I may add that the plaintiff 
was apparently not even born when the debts 
in question were contracted. 

From another point of view, it only re- 
mains to add that, onthe findings of fact 
arrived at by the lower Courts, there waa, 
in reality no genuine or bona fide parti- 
tion but only a colourable form of the 
same. In either event, itis perfectly clear 
that the plaintiff's suit was liable to fail- 
ure. 

The appeal is accordingly dismissed, 
The appellant must bear the respondents’ 
costs. Costs in the lower Courts as already, 
ordered. 7 

G, R. D. 

R. L. eAppeal dismissed, 
(8) 43 Ind. Cas. 225; 41 M.°136; 22 M. L. T. 334; 
33 M. L. J. 519; 6 L. W. 649; (1918) M. W. N. 55. 


(7) 17 Ind Oas. 257; 40 C. 407 at p. 421; 16 O. L. J, 
311; 17 CG. W.N. 102. 
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PATNA HIGH COURT. 
APPEAL FROM -APPELLATE DECRER 
'No. 398 oF 1923, 77 
: March 11, 1926. ` 
Present:—Justice Bir B. K. Mullick, Kt, 
and Mr. Justice Kulwant Sahay, ` 
Musammat RAMJHARI KOER— 
| PLAINTIFF —APPELLANT 


Š - versus 
Lala KASH! NATH SAHAI AND OTHERS 
— DEFENDANTS—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 118—Suit 
by second mortgagee decreed -—First mortgagee not party 
—Sale in execution of decree—Second mortgagee’s 
right to redeem first mortgage—Limitation. ; 

A second mortgagee who has not been made a party 
to the suit of a prior mortgagee is entitled to redeem 
the prior mortgage and is not bound either by the 
decree in the suit of the prior mortgagee or by the 
sale held in execution thereof. [p. 285, col. 2.] 

The period of limitation for such a suit is 60 years 
under Art. 148, Sch. I, Limitation Act. [ibid.] 

Nidhiram Bandopadhya v. Sarbessavr Biswas, 5 Ind, 
Cas. 877; 140. W. N. 439, Bitragunta Appayya v. 
Addanki Venkataramanayya, 82 Ind. Cas. 864; 20 L. W. 
620; A, I. R. 1925 Mad. 150 and Lakshmanan Chettiar 
v. Sella Muthu Naicker, 84 Ind.' Cas. 301; (1924) M. 
W. N. 508; 47 M. L.J. 602; A. I. R. 1925 Mad. 76, 
distinguished. ; 

Basanta v. Indar Singh, 2 L. L. J. 419, Priya Lal 
v. Bhora Champa Ram, 719 Ind. Cas. 498; 45 A. 268; A. 
I. R. 1923 All. 271 and Har Persad Lal v. Dalmardan 
Singh, 32 O. 891; 9 O. W. N. 728; 1 ©. L. J. 371, fol- 
lowed. F , 

Appeal from a decision of the Subordi- 
nate Judge, Saran, dated the 18th January 
1923, reversing that of the Munsif, Chapra, 
dated the 3lst December 1921. 

Messrs. Jayaswal, "B. N. Milter and 
Sunder Lal, for the Appellant. 

Mr. P. Dayal for Mr. Jadubans Sahay, 
for the Respondents. . 


JUDGMENT. 


Kulwant Sahay, J.—This appeal 
arises out of a suit for redemption of a 
mortgage which has been dismissed by thé 
learned Subordinate Judge on the ground 


of limitation. 


In Mouza Sarai Srikant Touzi No. 10752 
a 5-annas 4-pies share belonged to Lala 
Fatah Bahadur and Lala Lal Bahadur. On 
the lith of December 1886 they executed 8 
zarpeshgi in respect of a 4-annas share to 
the plaintiff's mother and the deferdants 
Nos. 11 to 18. On the 28th of March 1892 
they mortgaged a 6-pies share to the de- 
fendant No.5 and it seems to have been 
the case of both parties that this 6 pies 
was out of the 4-annasgiven in thezarpeshgi. 
On the 16th of February 1893 they executed 
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and the defendants Nos, 11 to 13 in respect 
of the 4-annas share which had already 
been given in zarpeshgi in the year 1886 
and which 
mortgaged to defendant No.5. It appears 
that the remaining 1- anna 4'pies -out of 5 
annas 4 pies has passed to defendants Nos, 
8to 10, - Defendant No. 5 instituted a suit 
‘to enforce his mortgage which'was Suit No. 
50 of 1894. In this suit the subsequent 


mortgagees were not made- parties. A > 


decree was obtained and the mortgaged 
-property viz., 6-pies share was sold onthe 
26th October 1895 and purchased by the 
defendants Nos. 1 to 3 in the farzi name of 
the defendant No. 4. Subsequently’ the 
second mortgagees, namely, the plaintiff's’ 
mother and the defendants Nos. 11 to 13 
instituted a suit to enforce their mortgage 
of the 16th of February .1893. In- this 
suit neither the first mortgagee nor the pur- 


chasers in execution of his- decree were- 
A decree- was: obtainted on- 


mads parties. 
the 26th February 1896 and in -execution 
of the decree the 4-annas shdre wis sold 
on the 8th January 1897-and purchased by 
the decree-holders themselves. The plaint- 
tiffs mother being dead, the plaintif now 
claims the 4-annas share as her heiress on 
the allegation that by a private partition 
she has been. allotted the ‘entire 4-annas 
share and the defendants Nos. n to 13 have 
no interest therein. ace 

“The present suit for redemption was 
instituted on the -17th -of ‘January 1919. 
The contesting defendants, ‘namely, defend- 
ants Nos..1.to 8 pleaded inter alia that the 
suit: was barred, „by limitation, ‘they having 
been in pofsession- for moré: than “20 years 
and the claim’of the plaintiff:to enforce her 
second mortgage having been barred by 
lapse of time. - 

‘The learned Muzsif held that the ‘suit 


was governed by Art. 148 of the Schedule. 


to the Indian Limitation Act; and that the 
plaintiff had, therefore, 60 years to bring 
the suit from the date when: the right to 
redeem accrued to-her. ‘He further held 
that as the plaintiff's predecessors-i -in-in- 
terest were not made parties in the suit 
of -the first’ mortgagee, 
still the right to redeem. He accordingly 
made a decree for redemption in favour of 
the plaintiff. 

- On appeal the Iéarned Subordinate Judge 
set aside the décree `of’ the Munsif-on the 
ground that although the plaintiff had got 
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a second mortgage to the plaintiff's: mother - 


included the 6 pies already 


the plaintiff had 
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the right of redemption’ as ka predecessors- 
in-interest were not made parties to the suit 
of the prior mortgagee, but her right was 
barred by limitatioh as,in his opinion, the 
Article applicable to the present’ suit was 
not Art. 148, but Art. 132 of the Indian 
Limitation ‘Act, and he relied upon the : 
decision of the Calcutta High Court in the 
case of Nidhiram Bandopadhya v, Sarbessar 
Biswas (1). He accordingly dismissed the 
suiton the ground of limitation. 

Against this decision of the Subordinate 
Judge the plaintif has come up in second 
appeal: to this Court, and the only question 
for consideration in this second appeal is 
as to what is the period of limitation for 
the present suit. 

It is clear that a second mortgagee who 
has not been made a party to the suit of d 
prior mortgagee is entitled to redeem the: 
prior .mortgage and is not bound: either by 
the: decree in the suit of the prior mort- 
gagee or by the. sale held in execution 
thereof, It has been contended on behalf - 


. of the respondents that after the sale in exe- 
: cution of the ‘decree ‘of the prior mort- 


gagee, the mortgage was extinguished and 
the purchasers rëmained in possession ‘not 
as representatives-df the prior mortgagee 
but as representatives of the mortgagor; 
and that, therefore, Art. 148 has no applica 
tion inasmuch as it provides for a suit 
against a mortgagee ‘to tedeem or to recover 
possession of the mortgaged -property. i 

In my opinion -this- contention is not 
sound. So far as the second: mortgagee. is 


. concerned, he is not bound by the decree or 


the sale in enforcement of the prior ‘môrt? 
gage. - His position as a second” mortgagés 
remains unaffected ‘by: the decreé and thé 
sale. He was a necessary party “in the suit 
brought by the prior mortgagee and à 
decree obtained in his absence on the basis - 
of the prior mortgage did not: affect his 
right to redeem the prior mortgage. Ths 
fact that the purchaser in execution of 
the decree of the prior mortgage has been 
in possession for more than'20 years does. 
not, in my opinion, affect the rights of thë 
second mortgageg* to aedes ‘the first 
mortgage: Ki 

The guestion, ene remains as-to whee 
ther Art. 132 or “Art, 148 ‘of the Indian 
Limitation Act applies to the present case: 
In my opinion Art. 132 has ‘no application 
to the presentsuit. In the case of Nidhi- 


(1) 5 Ind, Oas, 877; 14 O, W, N, 430! 


286 =: 
ram Bandhopadhya v. Sarbessar Biswas (1) 
mentioned above the reasoning adopted was 
that the second mortgagee by his purchase 
at the sale in satisfaction of his mortgage- 


dtbt cannot acquire any right of redemption. 


which he had notas mortgagee. With very 
great respect to the learned Judges, l am 
-unable to follow this reasoning. The right 
to redeem the prior mortgage was vested in 
the second morigagee by virtue of his being 
asecond mortgagee. This right was not 
acquired by him by his purchase at the 
pale in satisfaction of his mortgage-debt. 
The learned Judges observed that “the 
omission of the prior mortgagee to include 
the second mortgagee ia his suit has been 
held by this Court not to deprive the 
second mortgagee of his right to redeem 
the prior mortgage, but it cannot be held 
that this interpretation of the law, which is 
-intended merely to save his right as second 
mortgagee, gives him any additional right, 
or extends the period during which, under 
the law, he can sue to enforce his rights, 
. The right to redeem was held not to be 
lost. It was not held, and, in our opinion, it 
was intended to be held, that a fresh period to 
enforce his right to redeem under his mort- 
gage was given to him from the date of the 
purchase. We hold that Arts, 134 and 148 
of Sch. II of the Indian Limitation Act 
have no application in this case. The 
Article that applies is Article 132 of that 
Schedule under which -limitation begins to 
run from the date when the mortgage-debt 
became due”. I regret I am unable to 
agree with this reasoning. Once it is con- 
ceded that the second mortgagee had still 
the right to redeem and was not affected 
by the sale in execution of the prior mort- 
gage, it must necessarily follow that what- 
ever right the second mortgagee had before 
the sale in execution of the decree on the 
prior mortgage remained in tact. Under 
‘Art, 148 the second mortgagee had 60 
years to redeem the first mortgage and this 
tight was consequently not affected by the 
gale in execution of the decree upon the 
prior mortgage. Article 132 provides for 
enforcement of payment of money charged 
upon immoveable property. The second 
mortgagee’s right of redemption cannot, in 
“my opinion, be considered to be aright to 
enforce payment of money charged upon 

immoveable property. The second mort- 
`” gagee in a suit for redemption does not 
geek ta recover the money due to him upon 
his second mortgage, This Article has, 
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therefore, no application to a suit for re” 
demption brought by the second mort- 
gagee. ` 

lam, therefore, unable to accept the view 
taken in the case of Nidhiram Bundhopadya 
v. Sarbessar Biswas (1}. This case was fol- 
lowed in two cases in the Madras High Court 
in Bitragunta Appayya v. Addanki Venkata- 
ramanayya (2) and Lakshmanan Chettiar v., 
Sella Muthu Naicker (3) and the reasoning 
adopted in these cases is similar to the” 
reasoning adopted by the learned Judges 
in Nidhi Ram’s case (1). The Lahore High 
Court has, however, differed from the view 
taken in Nidhi Ram's case (1) in Basanta. 
v. Indur Singh (4). That Art. 148 of the 
Schedule to the Limitation Act applies 
to the present case is supported by the 
view taken by the- Allahabad High Court 
in Priya Lal v. Bhora Champa Ram (5) and 
by the Calcutta High Court in Har Persad 
Lil v. Dalmardan Singh (6). 

I would, therefore, hold that the present 
suit was not barred by limitation and that 
the plaintiff was entitled to a decree for 
redemption. : 

‘The question remains what should be the. 
form of the decree. The learned . Munsif 
has ordered that the plaintiff will be entitl- 
ed to redeem on payment of Rs. 50 to- 


‘gether with interest thereon at the rate of 12 


per cent. per annum from the date of sale 
that is, 26th October, 1895 to the defend-. 
ants Nos. 1-3. This sum of Rs. 50 repre 
sents the price of the property fetched at 
the sale in execution of the decree upon 
the first mortgage. This is not a correct 
principle upon which redemption should ba 
allowed. The puisne mortgagee is held to 
be entitled to redeem the prior mortgage 
on the hypothesis that so far as he is con- 
cerned the mortgage has not been ex- 
tinguished and is still in existence. He 

ust, therefore, pay to the prior mortgagee 
the entire amount dueupon the prior mort- 
gage onan account being taken less tha 


‘sum of Rs, 50 being. the purchase-money 


at the first sale already paid to him. Upon 
such payment-being made the plaintiff will 
acquire the right of the prior mortgagee 


(2) 82 Ind. Cas. 864; 20 L. W. 620; A. L R. 1925 
Mad. 150. 

(3) £4 Ind. Cas. 301; (1924) M. W. N. 508; 47 M. L. 
J. 602; A. I. R. 1925 Mad. 76, 

(4) 2L. D. 5.419. 

(5) 79 Ind. Cas. 498; 45 A. 268; A. IR. 1923 AJI, 


TL. 
(6) 32 O, 891; 9 C, W. N. 728; 10. L. J. 371. 
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because what he redeems isnot the premises L. J. 562 and Rowther v. Rowther, 55 Ind. Cas. 266; 12 
but the prior encumbrance and he is en- Bur. L. T. 198, relied upon. 


: sant In the absence of proof as to where any express 
titled not to a conveyance of the premises, contract of agency was made, it must be deemed to 


but to an assignment of the security. have been made where the agent receives orders from 
This would necessitate a remand for the te lege ae aed pean the orders thus indicating 
; ; 5 T i 
meng of the account and also directions Firm of Vishinji Goverdhandass v. Firm of Jasraj 
eclaring the rights ofthe partiesto redeem girgharilal, 50 Ind. Cas. 146; 12 S. L. R. 93, relied 
each other and relating to other matters upon. ~ Oe ae nat l 
which would create complications. The In the absence ofa contract to the contrary the 


i accounting and payment by an agent must necessarily 

partes Here oeer Gms a a and pene where all the business is transacted. [p. 291, 
; a in Z 7 col 1. 

lowing terms; that the plaintiff's right to Tika Ram v. Daulat Ram, 80 Ind. Cas. 661; 46 A. 


redeem be declared, that it be declared 465; 22 A. L. J. 591; A. I. R. 1924 All. 530; L.-R. 6-A. 


i $ _ 9 Civ., relied upon. 
ee Oe a x redeem on pay Ponnuswamy Iyer v. Damodar Hunsraj, 79 Ind. 
ment tothe defendants Nos. 1-3 of a sum Cas. 800; 46 M. L. J. 82; 19 L. W. 168; (1924) M. W. 
of Rs. 100 only within three months from N. 178; 34M. L. T. 7; 47 M. 408; A. 1. R. 1924 Mad. 
this date, that on her failure to do so, the 464, Cheemalaputti Fenkata Reddi v. Nataraja Setti, 


. ; H * : 84 Ind. Cas. 691;46 M. L. J. 371; 19 L. W. 499; 34 M. 
suit will stand dismissed with costs. Hach 7. m 116: (19241) M. W. N. 336; A. I, R.1924 Mad, 789, 
party is to bear its own costs throughout in  Xoorerbhan-Sukhanand v. Louis Dreyfus & Co., 79 Ind. 
the event of payment being made by (Cas. 30; A. I. R. 1925 Sind 132, Motilal v. Surajmal, 
plaintiff within the three months. It is 30B. 167;6 Bom. L.R. 1038 and Hemandas Thakur- 
represented that the plaintiff has deposited das v. Devishak Din Dayal, 19 Ind. Cas. 433; 68. L, 


; è R. 181, distinguished. 
in the Trial Court a sum of money in ac- Where a principal charges his agent with various 


cordance: with the decreeof that Court. lf acts ofnegligence and misconduct on the latter's part 
so, and if there be no ‘other objection to inthe course of agency, the cause of action arises 


: = : where the agent commits the alleged acts of negli- - 
her doing so, she will be entitled to take gence and misconduct, even though the suit may cs- 
the sum back from the Court. tensibly be for rendition of accounts. [ibid. 


J 
- The appeal be decreed by consent on the Tika Ram v, Daulat Ram, 80 Ind, Cas. 661; 46 A. 
above terms. The decrees of the Courts 465; 22 A. L. J. 591; A. I. R, 1924 All. 530; L. R. 6 A, 


; : ; 9 Civ, and Firm of Chandaji Khubaji v. Firm of 
will be set aside and the suit decreed aS  Devji Ladha, 76 Ind. Gas, 197; A. I. R. 1984 Sind 28, 


directed above. relied upon, 
Mullick, J.—I agree. 
k, L ` Decree set aside. Mr. Kundanmal Dayaram, for the Plaint- 
; iffs. ’ : 
_ Mr. Pahlajsiny B. Advani, for the Defend- 
ants. 


JUDGMENT.—This is a suit by the 
plaintiffs a firm of merchants at Karachi for 
rendition of accounts against the defendants 
who reside and carry on business at Agra 


SIND JUDICIAL COMMIS- and who between October 1922 and July | 

SIONER’S COURT. 1924 acted at Agra as commission agents of 

ORIGINAL Civiu Suit No. 612 oF 1924, the plaintiffs. T 
February 8, 1926. Various defences have been raised to the 
Present:—Mr Lobo, A.J, C. suit including the defence that this Court 
GORDHANDAS KALIDAS—Pramntirrs has no jurisdiction to try the suit. The 
versus defendants filed along with their written 
DOWLATRAM KANAYALAL— statement acopy of the account between 
DEFENDANTS. . them and the plaintiffs to which objections 

Civil Procedure Code (Act Y of,1908), s. 20—Juris- have been filed by the plaintiffs. 

diction—Princizal and agent—Suit for account— Issues were framed,on 15th .September 


Negligence and misconduct alleged—Contract of agency, 3925 and at the request of the parties the 


where made—Cause of action, where arises. s amad ipa ; 
The cause of action ina suit for account between a first issue as to the jurisdiction of this 


principal and agent arises where the contract of Court to try the suit has beenheard by me 
agency is made or where it was to be performed and as a preliminary issue. Subsequent to the 


where the refusal to account takes place. [p. 290, i ; ; Jainti 
col, 2.) P [p filing of this euit by the plaintiffs the 


Ram Das-Uitam Chand v. Dhangat Diwan Chand, defendants have filed a suit against the 
88 Ind, Cas, 950; 6 In 153; A.J, R. 1925 Lah. 387; 7L, plaintiffs on the same account in’the Court 
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of the Subordinate Judge of Agra which 
has been stayed under s. 10 O. P. O 

The grounds on which the iat 
"assert that this Court kas jurisdiction to try 
the suit are (a) that the contract of agency 
was made at Karachi where the plaintiffs 
received and accepted the defendants’ offer 
to act as their agents (b) that in pursuance 
of the contract of agency the defendants 
had to deliver goods to the plaintiffs at 
Karachi (c) that the plaintiffs had to pay 
and did pay for these goods at Karachi (d) 
that accounts in respect of the agency had 
to be settled at Karchi. 

The defendants, on the other hand, alleged 
that no part of the cause of action has 
arisen within the jurisidction of this Couit 
that the defendants reside and carry on 
business at Agra that the contract of 
agency was made at Agra that all payments 
were to be made at Agra that all transac- 
tions took place in Agra and that the 
accounts had to be settled there. Their 
position is further amplified in para. 1 of 
their written statement which runs as 
follows : — 

“ With reference to para. 1 of the plaint 
itis submitted that there was acommission 
agency account between the parties in. 
respect of transactions of purchase of various 
commodities made by defendants at the 
request and-for and oh account of ‘the 
plaiftifis at Agra and the goods used to be 
forwarded by the defendants at the risk 
and cost of the plaintiffs, some 1197 bags © 
of moong having, however, been sold at 
Agra at the risk and cost of the plaintifis 
as they failed to pay for them and the - 
sale-praceed§ ` debited’ to them in the 
account between the parties. The purchase ` 
price of the goods used to be paid at 
Karachi by the plaintiffs either in cash or’ 
by means of -hundies drawn either by the , 
plaintiffs in favour.of the defendants or” 
by the defendants on the plaintifis and 
negotiated and their values realised at 
Agra’ 

ve agi the contention of the plaintiffs 
that the contract of agency was made at 
Karachi and-that, therefore, this Court has 
jurisdiction on to try this suit, their case is 
that’ prior to October 1922° the firm of 
Keshowdas Shivparsad of Agra used to act 
as their commission agents. That one 
Valabdas was the manager of that firm: 
That alittle before October 1922 Valabdas 
severed his connection with the firm of 
Keshowdas Shivparsad and joined the 
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defendants’ firm at Agra, That Valabdas 
then wrote tó the plaintiffs at Karachi 
requesting them to deal with the defendants _ 
instead of with Keshowdas Shivparsad. 

That in compliance with the offer of | 
Valabdas that the defendants’ firm should 
act as commission agents of the plaintiffs. 
the plaintiffs by telegram placed their first 
order with the defendant firm in October 
or November 1922, 


They thus contend that the contract of 
agency was made at Karachi where the 
defendants’. offer to atb as commission 
agents of the plaintiffs was received and ' 
accepted by the placing of orders with the ` 
defendants. : 

Now this contention of the plaintiffs is 
contained in the evidence of their pro- 
prietor Jeramdas Ex. 5 who has been | 
examined as a witness. Valabdas himself 
has not been examined and no valid reason - 
has been given for the omission” to ex- 
amine him, An attempt was made to put. 
in evidence several letters’ alleged to have 
been written by Valabdas to the plaintiffs 
containing the offer made by him on be- 
half of the defendants to act as commission +` 
agents of the plaintiffs. These letters had 
not been produced and filed in Court when 
they should have been and consequently 
being objected to by the Pleader for the 
‘defendants had mostly to be rejected. The 
plaintiffs were, however, able to have admit- 
. ted in evidence two post-cards written by 
Valabdas to the plaintiffs cards specially 
prepared for and used by-the defendant 
firm at Agra. These two cards are Exs. 14 
and 15 in the case. But Iam unable to 
find therein anything amounting to an 
offer by Valabdas on behalf of the defend- 
ant firm to act as commission agents of 
the plaintiffs. 


Bhagwandas, Ex. 13, the manager of the 
defendant firm for twelve to fifteen years 
has given evidence in the case. He denies 
that Valabdas after leaving the firm of 
Keshowdas Shivparsad came over to the 
defendant firm. He states that Valabdas 
afler severing connection with Keshowdas 
Shivparsad opened a business of his own 
at Agra. That his only connection with 
the defendant firm was that he used oc- 
casionally to be askéd to read Gujrati 
letters received by the firm and to write 
letters in Gujrati at the dictation of tha 
manager of the defendants’ firm. That 
besides this Valabdas used to get commis- 
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sion from the defendants on any business 


influenced by him. 

Bhagwandas further alleges that the 
relations of commission agent and princi- 
pals between the defendants and the 
plaintiffs came into existence by reason of 
an arrangement made with the defend- 
ants by Naraindas and brother of Jeram- 
das Ex. 5 and co-proprietor in the plaintiffs’ 
firm. He states that while the plaintifs 
were dealing with Keshwodas Shivparsad 
as their commission agents Naraindas had 
occasion to visit Agra. That he, then 
called on the defendants and arrived at an 
arrangement with the witness that the 
plaintiffs would engage the services of the 
> defendants as their commission agents 
severing their connection with Keshowdas 
Shivparsad. 


Though Naraindas has not been examin- 

ed as a witness in the case E am not inclin- 
ed to accept the evidence of Bhagwandas 
that the contract of agency was made at 
_Agra between Naraindas on behalf of the 
plaintiffs and himself on behalf of the 
defendants. Bhagwandas admits that 
Naraindas was astranger to him prior to 
the interview at which the alleged arrange- 
ment referred to above was made. There 
does.not besides appear to be any reason 
why the plaintiffs should suddenly elect to 
sever their business relations with Keshow- 
das Shivparsad and transfer their business 
to the defendants with whom they had no 
acquaintance before. 


_ But at thesame time the plaintiffs have, 
in my opinion, failed to establish that the 
contract of agency was made at Karachi in 
the manner alleged by them. The story 
put forward by Jeramdas does not appear 
improbable but in the face of the defend- 
ants’ denial, in the absence of the evidence 
of Valabdas himself and in the absence too 
of any documentary evidence on the point, 
I cannot hold that the plaintiffs have 
established that it was the offer of Valah- 
. das accepted by them at Karachi which 
‘created the contract of agency. Further 
the plaintifis allege that Valabdas after 
leaving the firm of Keshowdas Shivparsad 
became the manager of the defendants’ firm. 
_ The. fact is denied by the defendants. 
Therefore even if the probabilities are that 
it was Valabdas’ influence which obtained 
for the defendants the business of the 
plaintiffs there is nothing to’ show that 
Valabdas was every authorized to make an 
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offer to the plaintiffs which would legally 
bind the defendants. 

It is next contended that this Court has 
jurisdiction to try the suit because the 
defendants had in „pursuance of the con» 
tract of agency to deliver goods to the 
plaintiffs at Karachi. 

The course of business betwean the 
parties was roughly as follows :— 

‘The plaintifs by telegrams from Karachi 
requested the defendants at Agra to pur- 
chase specified goods on their behalf. The 
defendants complied with the orders by 
purchasing the goods. They then handed 
the goods over to the Railway at Agra and 
obtained Railway receipts in theirown name 
as consignors and consignees which they 
endorsed in favour of the plaintiffs and 
despatched to Karachi. 

The relations between the parties were 
not those of buyer and seller but of princi- 
pal and agent. There was no contract to 
deliver the goods ordered at Karachi and 
the course of business referred to above 
clearly indicates that all that the defena- 
ants had to do with regard to goods 
ordered by the plaintiffs was to purchase 
them and hand them over tothe Railway 
for transmission to the plaintiffs. It must 
be remembered that as the parties were 
principal and agent goods purchased by 
the defendants in pursuance of an order 
from the plaintiffs became the property of 
the plaintifs the moment they were pur- 
chased and appropriated by the defendants. 
The defendants were merely bailees thereof 
till they handed over the goods to the 
Railway and when they had done so the 
-Railway became the bailées of the plaintilfis’ 
goods The defendants, therefore, had not 
to deliver the plaintiffs at Karachi the 
goods ordered by the plaintiffs and the 
fact that such goods were ultimately receiv- 
ed by the plaintifisat Karachi cannot give 
this Court jurisdiction to try the suit. 

It is next argued that this Court has 
jurisdiction because the plaintiffs had to 
pay and did pay for the goods ordered by 
them and sent to them by the defendants at 
Karachi. 

Here again the argument of the Pleader 
for the plaintiffs coftfuses the relation of 
buyer and seller with that of principal 
and agent, The parties here were prin- 
cipal and agent the plaintiffs had -not 
to pay for goods ordered hy them in the 
sense thata buyer has to pay for goods 
ordered by hjm the defendants paid fer 
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the plaintiffs’ goods and itwas the duty 
of tke plaintiffs to put them in funds to 
enable them todo so. Now according to 
the evidence Low was this dene? Jeram- 
Jas first wished the Court to believe that 
the defendants during” the pe1icd of the 
agency sent the Railway receipt and a 
hundi covering the value of the goods re- 
ferred to in the said receipt to their agents 
at Karachi and that the plaintiffs received 
the Railway receipt from the said agents 
at Karachi of the defendants on payment 
to them of the amount ofthe hundi. This 
is clearly indicated in his evidence at lines 
12-20. In cross-examination he was forced 
to admit that this procedure was adopted 
by the defendants only during the first 
8-10 months of the agency during which 
the Railway receipts and hundis were 
sent to Messrs. Ram Partab Ramchander 
and Lakhmichand Naraindas as agents of 
the defendants and that thereafter the de- 
fendants used to post direct to the plaintiffs 
the said Railway receipts and hundis. 
But the plaintiffs have not been -able to 
substantiate either of these statements of 
Jeramdas. The best evidence available on 
- the point would have been that of Rampar- 

tab Ramchander and Lakhmichand Narain- 
das the alleged agents of the defendants 
and their bcoks. Neither of these firms has 
been called. The defendants emphatically 
deny that they had any agents at Karachi 
or that the Railway receipts and hundies 
covering the value of the goods were dealt 
with at any time during the period of the 
agency in themanner alleged by Jeram- 
das. According to Bhagwandas their munim 
the defendants in every case placed them- 
selves in funds by drawing hundies on the 
plaintiffs which in almost all cases they 
negotiated at Agra. The discount which 
they had to pay being debited to the plaint- 
iffs. In a very few instances as there was 
difficulty in negotiating at Agra a hundi 
drawn on the plaintiffs the defendants 
drew hundies on Messrs, Rampartab Ram- 
chander of Karachi. The fact that of the 

three or four hundred hundies admittedly 
` drawn by the defendants on the plaintifis 
during the period of the agercy all except 
a very few have beer, as a matter of fact 
negotiated at Agra strongly supporis the 
defendants’ contention. It is true that 
their explanation in regard to thiee cf the 
hundies drawn on Rampaitab Remcheander 
Ex. 17 dces not appear eatisfactary Lut I 


am satiefied that the evidence of Jeremdas 
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for the plaintiffs is untrue on this point 
and that the plaintiffs, as a matter of fact, 
almost invariably during the continuance 
of the agency permitted the defendants to 
place themselves in funds to carry out the 
plaintifs’ orders for gcods in the manner 
alleged by the defendants. It cannct, in 
these circumstances, be said having in mind 
that the relations between the parties were 
those of ‘principal and agent that the 
plaintiffs had to pay and did pay for the 
goods ordered by them at Karachi so as to 
give jurisdictions to this Court to try the 
suit. | 

Lastly it is sought to invest this Court. 
with jurisdiction on the ground that ac- 
counts had to be settled at Karachi. On 
the plaintiffs’ side there is nothing in sup- 
port of the contention. Onthe contrary 
the defendants establish the fact that dur- 
ing the period of the agency Naraindas co- 
proprietor in the plaintiffs’ firm was at 
Agra for over three months and while there 
settled the account for the year 1880. as per 
Ex. 16 the entry in defendants nakalvaht.. 
The plaintiffs must, therefore, fail. on this 
ground as well. 7 

Now it is pretty well-established that 
in a suit between principal and agent the 
cause of action arises where the contract 
of agercy is made or where it was to be per- 
formed and where the refusal to account 
takes place. . 

The cases of Ram Das Uttam Chand v. 
Dhanpat Diwan Chand (1) and of Rowther v. 
Rowther (2) are sufficient authority for the 
propcsition. | 

In the present case the plaintifis as I 
have held Lefore failed to prove that the 
contract of agency was made at Karachi 
and I have disbelieved the evidence to the 
effect that Naraindas at Agra made the 
contract. In the absence of proof as to 
where any express contract of agency was 
mace it must ke deemed io have keen 
made where the egent receives orders from 
his principal and accepts the orders ‘thus 
indicating his cor sent to act vide Halsbury's 
Laws of England, Vol. |, p. 147, The czse 
of Firm of Vishinji Goverdhandass v. Firm 
of Jasraj Girdharilal (3) a ruling of Crouch, 
A. J. ©., is aleo in point. It, therefore, 
follows that the centract of egency be- 
iween tke plaintifs and defendants must 


(1) £8 Ind. Ces. 950; 6 L. 153; A.I. R. 1925 Lah 
287; T L. L. J. 562. 4 
(2) 551nd Cas. 266; 12 Bur. L. T. 198 
(3) £0 Ind. Cas. 146; 12 8, L. R, 93, 
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be deemed to have been made at Agra 
where the defendants received and carried 
-out of the plaintiffs’ orders. In the present 
case also -the contract had to be performed 
at Agra for everything that the agents had 
to do in performance of the contract of 
agency was done at Agra, and none of 
their acts as agents were performed out- 
side Agra or at any rate within the juris- 
diction of this Court, I have discussed 
the evidence on this point before and do 
not propose to repeat myself. In the case 
of Tika Ram v. Daulat Ram (4) it was held 
that in absence of a contract to the con- 
trary the accounting and payment of an 
agent must be necessarily be done where 
all the business is transacted. In the pre- 
sent case, therefore, the defendants in the 
absence of any agreement on the point have 
no account and pay at Agra. 

_ Another point to be borne in mind in 
connection with the issue of jurisdiction in 
this case is that though the suit is osten- 


| sibly for rendition of accounts by princi- 


pals against their agents the objections of 
the plaintiffs to the account filed by the 


defendants with their written statement ` 


and the issues framed in the suit makes it 
clear that the plaintiffs do not really cor- 
test: the account so filed by the defendants 
but charge the defendants with various 
acts of negligenceand misconduct on their 
part in the conduct of the agency and 
claim damages from them as resulting from 
such acts of negligence and misconduct. 
These alleged acts of negligence and mis- 
conduct all took place at Agra. 

-In such a suit by a principal against his 
agent the cause of action has been held ‘to 


. arise where the agent committed the alleged 


acts of negligence and ‘misconduct vide 


Tika Ram v. Daulat Ram (4) already refer- 


red to. Firm of Premji Mulji v, Firm of 
Tarachand Thawerdas (5) a judgment of 
Rupchand, A.J. C. and Firm of Chandaji 
Khubaji v. Firm of Devji Ladha (6) a Bench 
ruling of our Court. 


Before concluding I would briefly refer to - 


the authorities relied on by Mr. Kundanmal 
for the plaintiffs. i 
_ The case of Ponnuswamy Iyer v. Damo- 
car Hunsraj (7) was not between a princi- 

(4) 80 Ind. Cas, 661; 46 A. 465; 22 A. L. J. 591; A. 
I, R. 1924 All. 530; L. R.6 A. 9 Civ. 

(5) 76 Ind. Cas. 353; A. 1. R. 1924 Sind 64. 

(6) 76 Ind. Oas. 197; A. I. R. 1924 Sind 22, 

(7) 79 Ind. Cas. 800; 46 M. L. J. 82; 19 L. W. 168; 


(1924) M, W. N. 178; 34 M, L, 1.7; 47 “Bi, 403; AER 
}924 Mad, 464, . yi 7M. 493; ALR 
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pal and an agent. The parties therein 
were buyer and seller. Moreover under the 
contract between the parties the plaintiffs’ 
firm had to honour and pay at Madras 
hundies drawn at Calcutta and negotiated 
outside Madras, It was in these circum- 
stances thatthe High Court held that a 
Court in Madras had jurisdiction. In Chema- 
lapaiti Venkata Reddi v. Nataraja Setti 
(8) the Court at Madras was held to have 
jurisdiction on the ground thatthe parties 
intended that the rendering of accounts 
and payment of money by the agent should 
be at the place where the plaintiffs resided. 
Kooverbhan Sukhanand v. Louis Dreyfus & 
Co. (9) has no application. It was a casa 
between buyer and seller on K. P, terms 
involving the question as to when property 
in goods sold at Lyallpur passed to the 
buyer at Karachi. The case of Motilal v. 
Surajmal (10) is of some assistance to the 
plaintiffs but is again distinguishable on 
the ground that Tyabji, J., found as a fact 
that the correspondence between the par- 
ties clearly showed that payment was to 
be made at Bombay. This was in itself 
sufficient to give the High Court at Bom- 
bay jurisdiction. Lastly with regard to 
the case of Hemandas Thakurdas v. Devi- 
shah Din Dayal (11) a Bench of this Court 
held on thé construction of agreement that 
the agreement was one to be performed 
without application and that as it fixed no 
place or time for its performance it was 
open to the plaintiff to fix his place of 
residence asthe place of performance. The 
learned Judges in this case did not pro- 
ceed on the ground thatit was the duty 
of the agent to find his principal and pay 
him where he was. In fact ‘as has been 
heldin Tika Ram v. Daulat Ram (4) and 
Firm of Vishinji Goverdhandass v. Firm of 
Jasraj Girdharilal (3) referred to above 
the ‘so called common law rule that a 
debtor must seek out his creditor has no 
application to a case between principal and 
agent. 


For the above reasons I hold that this 
Court has no jurisdiction to try this suit. 
Under O. VI, r. 10, ©. P. C., the plaint 
will be returned for presentation to the pro- 
per Court. The défendants are to have 


(8) 81 Ind. Cas, 691; 46 M. L. J-371; 19 L, W. 499; 
34 M. L. T. 116; (1924) M. W.N. 336; A.I R. 1924 
Mad. 789. 

(9) 79 Ind, Cas. 30; A. L R. 1925 Sind 132. 

(10) 30 B. 167; 6 Bom: L. R. 1038, 

(11) 19 lud. Cas. 433; 6 S. L. R, 181 
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their costs from the plaintifis, The plaint- 
iffs shall bear their own costs. 

P, B. A. Plaint returned. 
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CALCUTTA HIGH COURT. 
Orvit Rove No. 593 or 1925, 
December 8, 1925. 
Present :—Justice Sir George Claus 


Rankin, Kr. 
SASADHAR CHOUDHURY—Avaiion- 
PURCHASER— PETITIONER 

$ VETSUS 

BISHNU NARAIN KUNDA—P arntier— 
OPPOSITE PARTIES. 

Bengal Tenancy Act (VIII of 1885), s. 174 (8)— 
Civil Procedure Code (Act V of 1908),0. XXI, r. 91, 
applicability of—Auction-purchaser, if can apply to 
set aside sale and claim refund. 

The prima facie meaning of s. 174 Bengal 
Tenancy Act, is thatthe principle laid down in O. 
XXI, r. 91, O. P. O., does not apply to cases of sales 
held under Ch. XIV ofthe Bengal Tenancy Act. [p. 294, 
col. 1. 

ei Lal Bose v. Nemai Chand Mukhopadhya, 28 
0, 382; 5 O. W. N. 474, followed. 


Rule against an order of the Court of the’ 
District Judge, Burdwan. 

Babu Gopendra Nath Das, for the Peti- 
tioner. | 

Babu Panchanon Choudhury, for the Op- 
posite Party. f 

JUDGMENT. -The question arising 
on this Rule is a proper one to be decided 
on ‘revision. One Mahendra was a patni- 
dar, and he was sued for rent by three per- 
sons who added as pro forma defendants 
two others as being co-sharer landlords 
with the plaintifis. Decree was obtained 
and this decree was put in execution. by 
the procedure laid down in Ch, XIV of the 
Bengal Tenancy Actas distinct from the 
procedure of the Code. At the sale on 12th 
May 1924 the present applicant became the 
purchaser for a price of Rs. 1,375. He now 
says thatarelation of his had purchased 
Mahendra's interest in 1922 at a sale under 
a mortgage-decree and that he has discover- 


ed thatin the rent suit two other co-sharer - 


Jandlords were not parties, with the result 
that the decree was not such a decree as is 
- contemplated in Ch, XIV. Accordingly, 
he says the sale of 1924 passed tohim only 
theright, title and interést of Mahendra 
and took effect only as asale under a money 
decree. As the whole of Mahendra’s interest 
was transferred by the mortgage sale of 
2922 the applicant claims under O, XXI, r, 
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91 to have the sale set aside and his purt- 
chase-money refunded. ' 
This contention has been negatived by 
the Munsif at Katwa and the District Judge 
of Burdwan on the ground that s. 174, sub- 
s. 3 of the Bengal Tenancy Act provides 
that “s. 313 of the O. P. O. shall not apply 
to any sale under this Chapter.” The Courts 
below have accordingly refused to enter into 
the contest between the petitioner and the | 
opposite parties as to whether Mahendra’s 
landlords were five or sevenin number whe- 
ther his paini was held under an 8-annas 
share of the zemindari or undertbe 16-annas 
and so forth, and they have dismissed his 
application. They takethe view that whé- 
ther or not the decree was in strictness a 
rent decree so as to pass toan auction-pur- 
chaser the tenure itself orso as to give a 
charge to ihe landlords in terms of s. 65 of 
the Bengal Tenancy Act, the sale of 12th 
May 1924 was held under Ch. XIV. Thus 
notices were issued to co-sharer landlords 
under s. 158B, the proclamation of sale was 
under s. 163 issued simultaneously with the 
order of attachment and contained the par- 
ticulars required by cl. (a) of sub-s, 2. This 
in theiropinion ends the matter. as s. 174 
sub s. 3 applies. i 
.The learned Vakil for tbe applicant con- 
tends that Ch. XIV of the Bengal Tenancy 
Act has no application except upon the 
basis of a rent decree and that the absence 
of this basis has the effect of giving to the 
aucticn-purchacer the ordinary rights ofan 
auction: purchaser under the Code, and of 
rendering inapplicable the special restric- 
tion imposed by s. 174 subs. 3. He cites 
gs illustrating the principles to be applied 
Durga Charan Mandal v. Kali Prasanna 
Sarkar (1) and Sadagar Sircar v. Krishna 
Chandra Nath (2). He also cites Makar Ali 
v. Sarfaddin (3) as showing that s. 313 of 
the Code of 1€82 did not exclude an auction- 
purchaser from seeking the like remedy by 
suit and that under the present Ccde the 
remedy by suit has been taken away. 


On behalf of the respondents I am referr- ; 


:éd to the decision of the Full Bench in 


Amrita Lal Bose v. Nemai Chand Mukho- 
pdhya (4) which was a decision under s, 170 


nor 


727; 


RO) 26 0. 30. W. N. £86; 13 Ind. Dec. (N. 8.) 
64. 

ko) 26 C. 937; 3 C. W. N. 742; 13 Ind. Dec. (N. 8,) 
(3) 70 Ind. Cas, 606: 36 C.L. J. 132; 50 O. 115; 27 


C, W. N. 183; A. 1, R. 1923 Cal. 85° 
(4) 58 ©, 362; 5 0. W. N. 474. 
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of the Bengal Tenancy Act but in which 
there are observations upon `s. 174 (3). Itis 
contended that before applying the general 
principles on which the applicant relies the 
Court must decide a prior question, viz, 
whether at the instance of an auction pur- 
chaser the Court is obliged to go behind 
the sale and the decree and enquire whe- 
ther the decree was really in strictness a 
rent decree. 
_ On the exact question as tos. 174 (3) there 
does not appear to be any direct authority. 
One has toconsider primarily the exact form 
of words used by the Legislature in the 
sub-section. In my opinion “shall not 
apply toany sale under this Chapter” are 
words which in their ordinary meaning raise 
only the question of fact, viz., was the sale 
held under the Chapter or wasit not? The 
words seem to have the same effect as the 
phrase in s. 173 (1) where the right to bid 
without obtaining leave is given to the 
holder of a decree “in execution of which 
a tenure or holding is sold under this 
Chapter", Lt is tempting to-say that “a 
sale under this Ohapter "in s. 174 (3) means 
‘a sale in allrespects rightfully held under 
the Chapter. Itmight mean that, certainly: 
but I think a little consideration shows 
that this is not thetrue construction and 
that it does not follow from the principles 
or the decisions upon which the appli- 
eant’s Vakil relies that his client can at 
this stage and for this purpose contest the 
correctness of the procedure adopted in the 
execution of the decree. ie 

The position is this. Agricultural land- 
lords in Bengal are not allowed to evict 
their tenants for non-payment of rent; but 
if in substance all the landlords join or are 
joined and if they implead all the tenants 
ofa single holding they may obtain a decree 
for the arrears of ‘the entire rent. Having 
done so they may take the steps provided by 


Ch. XIV to bring the holding itself to-sale ° 


and to do so in such manner as to give them- 
selves a first charge uponit for the rent de- 
feating thereby the rights of persons, e.g., 
encumbrancers, who were no parties to the 
rent suit. Whether a decree for rent entitles 
the decree-holder to adopt these very special 
proceedings cannot always be finally de- 
termined on the mere face of the decree. 
Facts not appearing by the decree may 
have to beenquired into. The judgment- 
- debtor has a right to contest thé decree- 

holder’s right to proceed under Ch. XIV 
but ofcourse he must do sọ at the proper 
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time. If he does not contest the order for 


sale at the proper time he is bound by the 
order unless he can show fraud or non-service 
of notice or some adequate reason. Durga, 
Charan Mandal v. Kali Prosanna Sarkar 
(1). A third party whose interests are 

affected e. g. an incumbrancer can dispute 

the desree-holder’s right to sell under Ch. 

XIV. For convenience he is in certain 

cases prevented from raising his objections 
in the execution itself (cf. s. 170) but he 

is never bound by the proceedings except 
there has been astrict rent decree and he 
can assert his rights by suit fef. Durga 
Charan Mandal v. Kali Prosanna Sarkar 
(1)]. An auction-purchaser is in a different 
category. He has a right to claim to be 
relieved against fraud or misrepresentation 
and there may be other grounds which 
entitle him to have the sale set aside. 

Butin a Court sale there ig no warranty of 
title by the decree-holder or by the Court. 

Until he has been declared the purchaser 
the suit and the execution proceedings are 

matters with which he is in no way concern- 

ed. When he bids he does so upon the 

terms laid down by the Legislature, what- 
ever they may be, and if he does not like 
them he need not bid. In the case ofa sale 
which purports to be held under Ch. XIV 
what is put up for sale and what he pur- 
ports to bid for is the holding itself and not 
the tenant's right and title. The case Amrita 
Lal Bose v. Nemai Chand Mukhopadiya 
(4) already, cited, shows that even if the 
decree isa true rent decree he may take 
nothing by his purcuase and yet cannot set 

aside the sale. This is clear enough on any 

view of s. 173 (4). If the decree is not a 
true rent decree under the Bengal Tenancy 
Act third partiesare not bound by the sale, 
but the judgment-debtor is presumably 
bound by it since he has allowed orders for 
this form of sale to be made against him. 

Accordingly, if he hasany interest in the 

holding it will pass to the auction-purchaser, 
But it is another matter altogether to say 
that ifhe has no interest the purchaser can 
set aside the sale. Order XXI, r. 91 applies in 
principle only to cases where the thing put 
up forsaleis the tenant's interest. This 
was even clearer on the wording of s. 3130f 
the old Code. Evenin such cases O XXI, 

r. 91 doesnot apply where there is any 
saleable interestleft in the judgment-debtor 
however incommensurate its value may be 
to the price bid at the auction. No ques- 
tion arises under this Rule as regards fraud 
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br mistake or irregularity. The basis of the rent decree. The Statute endeavours to 
Rule is that what has been sold turns out vary its language in the different sections of 
to have no real existence. Now the prima Ch. XIV, as it is dealing with .different 
facie meaning of s. 174 (3) is that. this, parties and with different stages of the 
principle is to have nd application to the proceedings. It is not perhaps very success- 
man who purports or attempts to buy a ful or very clear and in the light of sub- 
holding underCh. XIV. The facts of the sequent experience*it could probably be 
present case may or may not afford an muchimproved; but, asit stands, general 
illustration of a bid being made for a hold- principles which apply to the rights of third 
ing in the hope of excluding incumbrancers parties e. g. incumbrancers cannot be as- 
and with full knowledge -that the tenant's sumed to be applicable to judgment-debtors 
interest by itself is nothing. But in sales or to auction-purchasere. The stage at 
held under Ch. XIV this is quite possible which a judgment-debtor asserts an objec- 
and quite legitimate and I have little doubt tion and the stage at which an auction pur- 
thatit is extremely common, The Legisla- chaser comes upon the scene are most 


ture may well have thought it highly in- 
convenient and even absurd to apply O. 
XXI, r. 91 to sales held under such condi- 
tions. I do not, therefore, consider that it is 


material considerations. In cases dealing 
with the rights of third parties wide langu- 
age has at times been used by the Court 
in asserting the principle that their rights 


legitimate to interpret s. 174 (3) in any way cannot be defeated save upon strict com- 
which restricts its prima facie meaning. pliance with the requirements of the Statute. 
Rampini, J. in the Full Bench casein Amrita In such a case it has even been said broad- 
Lal Bose v. Nemai Chand Mukhopahiya (4) ly that where only one co-sharer has sued 
distinctly held that s. 174 prevented such ~ the tenant“ a sale in execution of such a 
an application being made on the ground decree is not a sale under the Act”; Sadagar 
that the judgment-debtor had no interest Sircar v. Krishna Chandra Nath. (2). But 
and that the purchaser would lose his the Act itself as well as the plain necessities 
money. This was obiter but I think it was of the case and other decisions of the Court 
correct. On this view it is in no sense an [Amrita Lal Bose v, Nenai Chand Mukho- 
anomaly that the auction- purchaser in such padiya (4)} show that there is no universal 
a case as the present should have no right and overriding doctrine that in this very 
of suit analogous to the right given to pur- common type of case any person at any time 
chasers under the Code by O. XXI, r. 91. I and for any purpose .may call upon the 
do not see how a change in the Code made Court to decide as to the nature of the 
in 1908 can assist one in,.interpreting an decree, and to treat proceedings taken under 
Act of 1885. Jf, however, the suggestion is the Act as proceedings taken under the 
that until 1808 a purchaser who had taken Code. A mixture of two procéedings may 
nothing by his purchase at asaleheld under very well be materially different from either 
Oh. XLV could notwithstanding s. 174 (3) and the application of O. XXI, r. 9Lto a 
have brought a suit toset aside the sale sale held under the Bengal Tenancy Act is, 
either on Common Law principles or 1 think, an instance of this. 

under s. 315 of the old Code, that is a The Rule is discharged with costs one 
proposition for which I should want very gold mohur. 
clear authority. The old law, however, need, M. B. 

not be discussed here as in any view the 
argument is of no avail to the applicant. 

In my judgment equally strong reasons 
exist for giving the same meaning to the 
words in sub-ss. land 2 of s. 173 as I at- 
tribute to their counterpart in s. 174 (3, 
It is difficult to suppose that a purchaser 
accused of being the benamdar of a judg- 
ment-debtor could be heard to say “ Never 


Rule discharged. 
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mind, It was notreally a rent decree”. Or meyan . 
that on the sale of a holding a competing . = 
bidder could obect to the decree-holder's Tant SUBHADRA KUAR AND orner 


bid on the ground that he had not obtained 


Oudh Estates Act (I of 1869), ss. 22, 29, 29-A-—-Son, ` 
Je2%6 andthat the decree was nota true m a ak ACE OT ANG ae 


eaning of-—DPersonal law, application of -Adoption 
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efect of—Brother, meaning vf—Interpretation of 
Statutes, rule of ~Testamentary devise, essentials of— 
Deed acknowledging former adoption—Interpretation. 

Son in-s. 22 (1) of the Oudh Estates Act includes 


& son adopted by ceremony where the personal law of. 


the deczased taluqdar allows such adoption. [p. 298, 


col. 1.) 


Adoption whether by ceremony or deed must carry ` 


with it the consequences assigned to adoption by the 
personal law of the persons who are parties to the 
adoption, that is to say, among Hindus, the civil death 
of the adopted, boy in the natural family and re-birth 
in the adoptive family. [p. 299, col. 2.] 

Brother in s. 22 (6) of the Oudh Estates Act does 
not, in the case of Hindus, refer toa natural brother 
where there has been a valid adoption either by cere- 
mony or by deed of adoption. [p. 399, col. 2] 

When it is a question of succession s. 22 of the 
Oudh Estates Act is to be looked to but when it 
is a question of determining relationship it is the 
personal law that is to be resorted to. [p. 298, col. 2.] 

Maharajah Pertab Narain Singhv. Maharanee Subbao 
Kooer, 3 C. 626; 1 ©. L. R. 113: 41. A. 228; 3 Sar. P. 
O. J. 740; 3 Suth. P. C. J. 458; Rafique and Jackson's 
P. C. No. 46; 1 Ind. Jur. 679; 1 Ind, Dec. (x. s.) 983 
(P. C.), referred and not applied. 

It isa rule of interpretation of Statutes that new 

owers must be conferred by clear and unambiguous 
Tanen. The more defective and open to objection 
the language of a Statute, the greater the necessity 
to apply the canons of construction. [p. 268, col. 1.) 

A deed to bea testamentary devise must contain 
language from which can be inferred an intention fo 
make a devise. [p. 297, col. 2.} 

Nidhoomoni Debya Singh v. Saroda Pershad Mooker- 
jee, 3 L A. 253; 26 W.R.91; 3 Sar. P. C. J. 653; 3 
Suth. P. ©. J. 338: Bold. 78 (P. C.), distinguished. 

A document which acknowledges the fact of a pre- 
vious adoption cannot itself be a deed of adoption, 
[p. 297, col. 1.] 

In the matter of Ambai, 13 B. 280; 7 Ind. Dec. (x. 8.) 
186, referred to. 

Bhaiya Rabidat Singh v. Indar Kunwar, 16 I. A. 
53; 16 O: 556; "13 Jur. 98; 5 Sar. P. G J. 505; Rafique 
and Jackson's P. ©. No. 110; 8 Ind. Dec. (x. s.) 367 
(P. 0.), distinguished. 

Obiter.—Section 22 (5) (8) of the Oudh Estates Act 


does not apply to any class but the Muhammadans- 


aad does not give Hindus an alternativa mode of 
adoption. [p. 299, col. 1.] 
Messrs. O. Conner, L. S. Misra. H. Kidwai 
and Oudh Behari Lal, for the Plaintiff. 
Dr. Sir Tej Bahadur Sapru, Messrs. B. 
N. Srivastava, Ali Zaheer, Mukund Behari, 
and M. Wasim, for the Defendant. ° 


JUDGMENT.—This is the first suit 
tried by this Court in exercise of its powers 
of original jurisdiction. One Chandra 
Shekhar suceeeded in 1873 to the taluqdari 
property of Raja Kashi Prasad, an original 
taluqdar. 1t isa question in this suit whe- 
ther he succeeded as heir by reason of his 
aloption under ordinary Hindu Law, or 
adoption under the special provisions of 
s. 22 of the Oudh Estates Act, 1 of 1869, or 
as legatee. 
yiving brothers, and four grandsons of a 
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deceased brother, of Chandra Shekhar. They . 
sus the latter's widow, RaniSubhadra Kaur, < 


The plaintiffs are the two sur-- 


295 ~ 


4 


who got possession of the property upon her: 


husband's death in 1923. There are also - 


joined as plaintiffs* three persons, plaintiffs 
Nobs. 7, 8 and 9, to whom the first six plaint- 
iffs have transferred half their interest in 
the property claimed, and there are joined 
as defendants, in addition to the widow, 


reversioners to Chandra Shekhar’s estate: 
after the widow. The claim is resisted on 
the broad ground that plaintiffs Nos. 1 to 6, 


as natural brothers and grandsons of a> 


natural brother of Chandra Shekhar, have 
no right to the property of the latter, inas- 
much as the latter, having been adopted by 
Raja Kashi Prasad, thereby ceased to belong 
to his natural family. 

It is desirable to set forth a few facts for 
the proper understanding of this case. 
The pedigree given in para. 3 of the 
plaint is admittéd. It is also admitted that 
the bulk, but not all of the property in suit, 
was talukdari property in the hands of 
Raja Kashi Prasad. There isa dispute as 
to whether some of the property should be 
regarded as an accretion to the estate (or 
estates) as left by Raja Kashi Prasad and 
as again left by Chandra Shekhar but in 
view of the preliminary finding that I pro- 
pose to adopt in this suit, this matter need 
not be considered in this judgment. Raja 
Kashi Prasad was one of the five taluqdars 
who were actively loyal on the side of the 
Government in the Mutiny, and his property 
was exempted from confiscation (sees. 4 of 
the Act). Apparently, however, he surren- 
dered the estates, which he held before the 
Mutiny, momentarily to Government for 
their re-grant under sanads, He was also 
given grants of other land, and again was 
decreed other lands at the first regular 
settlement. He, therefore, wasa taluqdar as 
person in respect of whom some re-settle- 
ment had been made in 1868, as a person 
to whom lands had been granted under 
sanad, and also as a person to whom lands 
had been decreed in the First Regular Settle- 
ment. None of his property came to him 
as ancestral, as is stated in the only docu- 
mentary piece of evidence, to which I shall 
refer in this judgment, namely, the docu- 
ment headed with the words ‘Translation 
of a Will executed by Raja Kashi Prasad, 
deceased tuluqdar of Sissendi, dated the 5th 
April, 1873." (Exhibit 1). But the fact thy 


Pn 


two sons of the brother of Raja: Kashi: ~: 
Prasad, as persons claiming to be tho nearest . 
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his property was all self-acquired does not 
appear to me to have any bearing on this 
case, beyond excluding the plea that his 
adoption before Act Iof L869 came into force 
invested him with any title to Raja Kashi 
Prasad’s estate, see Rambhat v. Lakshman 
Chintaman Mayalay (1). Raja Kashi 
Prasad’s name appears in List 1 as talugdar 
of four estates. Sissendi, Bhyrampur, 
Dadlaha and Lalganj, the first being in the 
Lucknow District, the second in the Rae 
Bareli District, the third in Unao and the 
fourth again in Rae Bareli. As regards the 
first two estates, he was also entered in 
List III asa talugdar whose sanad provided 
for the rule of primogeniture, and as regards 
the latter two estates, he was also entered 
in List V as a grantee whose sanad provid- 
ed for the rule of primogeniture. In 1866 
he adopted Ram Krishna, the great-grand- 
son of his own grandfather, by the rights 
prescribed for adoption by Hindu Law, 
who thereafter was called by the name of 
Chandra Shekhar. The plaintiff's Counsel 
felt indisposed to admit that this was so, 
but he did not seriously deny the fact 
in view of the so-called will of the 5th 
April 1873, on which he himself relies, and 
which is evidence of the fact of this adop- 
tion under s. 32 of the Evidence Act. It 
will be observed that this adoption occurred 
before Act I of 1869 came into force. In 
1871 Raja Kashi Prasad willed a few 
villages to his wife. In 1873 he executed 
in favour of Chandra Shekhar the so-called 
Will dated 5th April 1873, marked Ex. 1. 
The whole of this document is important, 
but specially notice may be drawn to the 
following facts recited in it. Chandra 
Shekhar was adopted when under five years 
of age, and was eleven and-a-half years old 
at the time of this deed. The date of the 
deed was 5th April 1873. Chandra Shekhar, 
must, therefore, have been adopted in 1866. 
Raja Kashi Prasad stated that his estate 
was -not ancestral. 
ing the deed is stated to be that the boy 
was adopted without any payment to his 
natural father, and that it was desirable to 
set forth the circumstances of the adoption 
in order that no claim might be raised in 
this respect. A desire is expressed that the 
Court of Wards should take the estate 
under its management until Chandra 
Shekhar’s twentieth year. It was hoped 
that the management might be in fact made 


(1) 5 B. 630 at*p. 635; 3 Ind. Nee. (x, s.) 415. 


BRIJ RAJ GITANDRA V. SUBHADRA KUAR. 


The object in execut- 
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over to him in his seventeenth or eighteenth 
year, but, in any case, formal relinquish- 
ment should take place in his twentieth 
year. The actual words used being, “When 
he reaches twentieth year he should be 


. made its owner and manager without any 


condition.” 

To meet the defence that the plaintiffs 
cannot succeed to their natural brother in 
the face of his adoption, the plaintiffs’ 
Counsel has argued as follows: Chandra 
Shekhar may have been adopted by Hindu 
ceremony in 1866, but such an adoption is 
immaterial for determining succession to a 
taluqdari estate under the first ten clauses 
of s. 220f the unamended Oudh Estates 
Act T of 1869, which govern succession to 
Raja Kashi Prasad. These clauses only 
recognise adoption by deed (see cls. 5,8 
and 9). “Son” in el. (1) does not include an 
adopted son, Exhibit 1, a document entitl- 
ed“ Will executed by Raja Kashi Prasad, on 
5th April 1873", should be construed as a 
deed of adoption executed in virtue of the 
power implied by el. 5 of the section. 
Alternatively it should be construed asa 
devise. Even if it be construed as neither, 
Chandra Shekhar succeeded under cl. 11, 
which clause will let in a son adopted by 
ceremony, since such son would have been 
entitled to succeed under the ordinary law 
to which Kashi Prasad’s family was subject, 
In any case Chandra Shekhar was either 
the heir or legatee of Raja Kashi Prasad 
within the meaning of the inducement to 
cl. 22. Succession to Chandra Shekhar 
will be governed by s. 22 of Act I of 1869, 
as amended by U. P. Act III of 1910. Just 
as “son` in cl. (1) will not include adopted 
son, so incl. (6) “brother” will mean “natural 
brother”. These arguments appear to mean 
that plaintiff No. 3 as grandson of Chandra 
Shekhar’s eldest natural brother should 
succeed, but either to secure latitude in 
argument or for some other purpose of 
their own, the conclusion asked for in the 
plaint by the plaintiffs is that “In the pre- 
sence of plaintiffs Nos. 1 to 6 no other 
person can be heir of Raja Chandra 
Shekhar.” 

On these arguments the following ques- 
tions arise: 

(1) How should the Will, Ex.1, be con- 
strued? 

(2) Does “son” in cl. (1) of s. 22 of Act I 
of 1869 include a son adopted by ceremony 
where the personal law of the deceased 
taluqdar allows such adoption ? 
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(3) Does “brother” in cl. (6) of Act I of 
1869 as amended by U. P. Act LI of 1910 
refer only to a natural brother? : 

What construction should be placed on 
the Will Ex. 1? 

My finding is that it is merely a declara- 
tion of an adoption made by ceremony in 
1866, and not an adoption-deed of the kind 
referred to incl. (5) of s. 22 of unamended 
Act I of 1869, or a devise within the mean- 
ing of ss. 1l and 13 of that Act. It is im- 
portant to remember that it must be con- 
strued with treference to the provisions of 
Act I of 1869 as unamended by the U. P. 
Act II of 1910. It is the plaintiffs’ con- 
tention that this document should be con- 
strued as a deed of adoption effected in 
virtue of the implied power conferred by 
8. 22 cl. (5). That section runs, 


“Or in default of such son or descendants, 
then to such persons as the said taluqdar 
or grantee, heir or legatee, shall have 
adopted bya writing executed and attested 
in manner required in case of a Will and 
registered, subject as aforesaid.” 


It appears to me impossible to regard 
this document as intended to invest Ohandra 
Shekhar with the status of a son. It is 
merely a document acknowledging the fact 
of the previous adoption under Hindu Law, 
In respect of a document of similar terms 
it was held by a Full Bench of the Bombay 
High Court in the case. In the matter of 
Ambai (2), that such a document acknow- 
ledging the fact of adoption was distinct 
from an adoption deed and would not be 
liable to stamp duty as such. The plaint- 
iffs rely upon the Privy Council case, 
Bhaiya Rabidat Singh v. Indar Kunwar (3). 
‘In this case there was in question a deed of 
adoption executed by a widow by which 
the widow declared that in accordance with 
the written permission of her husband, she 
had adopted a boy, and that he would be 
the proprietor of the Maharajah’s estate and 
property. This deed was held te comply 
with the language of cl. (8) of s. 22, and 
- to be an adoption by a writing executed 
and attested in the manner required in the 
caseofa Will, In the judgment which was 


delivered by Lord Macnaghten the follow-- 


ing words occur: 
© : : : 
The ceremonies of adoption are unim- 


(2) 13 B. 280; 7 Ind. Dec. (x. 8.) 186. 

(3) 16 I. A. 53; 16 0,556; 13 Jur. 98; 5 Sar. P. C.J. 
505; Rafique and Jackson's P., O. No. 110: 8 Ind. Dec. 
(x. s.) 367 (P. 0.). 
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peached. The deed of adoption is open to 
no objection.” 

The language, it is urged, shows that a 
document declaring a previous adoption to 
have taken place cam be regarded as a deed* 
of adoption. A study, however, of the judg- 
ment of Lord Macnaghten will show that 
no plea was ever taken that the deed was 
nota deed: of adoption because the cere- 
monial part of adoption had already taken 
place. In that case again the ceremonies 
of adoption had taken place on the 8th 
November 1883, and the deed was execut- 
ed on the 5th December 1883, that is 
within a month. So far as I can see, there 
is nothing to show that the deed was, 
not executed at time of the ceremony, 
and the law allowed one month within which 
it could be registered. The case is, there- 
fore, no support tothe plaintiffs. More sup- 
port could perhaps be foundin the amend- 
ment of cls. (5) and (8) of s. 22 of Act I of 
1869 by Act III of 1910. Those clauses in 
the amended Act appear as cls. (4) and (7). 
The provision asto attestation and regis- 
tration is relegated to a new s. 29-A. This 
new section instead of requiring an adop- 
tion deed, requires a declaration of a pre- 
vious adoption by the necessary deed. It 
does not seem to me possible to say whe- 
ther, in making this alteration, the Legisla- 
ture intended to make more clear what they 
considered the original sections to have 
meant, or whether they intended to alter 
the law. Thepreamble to Act HI of 1910 
suggests the former. But Iam not in any 
way bound by the opinion of the Legislature 
in 1410 as to what the Legislature of 1869 
intended. That opinion does not possess 
even the merits of expositio contemporanea. 
The plaintiffs’ Counsel has also contended 
that this so-called Will, if not a deed of 
adoption, should be construed as a deed of 
devise by Will; He invokes the passage in 
the document expressing a desire that 
Chandra Shekhar should be the owner and 
manager when he reaches his twentieth 
year. It is clear, however, that this passage 
does not amount toa devise, but only tothe 
expression of a desire that the Court of 
Wards should releasg the property when 
Chandra Shekhar arrived at the age of 
twenty. It does not appear to me necessary 
to refer to the many decisions in which it 
has been held, that fora deed to be a testa- 
mentary devise it must contain language’ 
from which can be inferred an intention to 
make a devise. Relianceby the plaintiffs 
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Counsel has been placed on the case of 
Nidhoomoni Debya v. Saroda Pershad 


Mookerjee (4). In that case there was a deed 


` gtating that the testator was desirous of 
adopting ason, and detlared that he had 
adopted a certain person. The deed went 
on to say that his wives should perform the 
ceremonies, and that when the boy came to 
maturity the executors should make over 
everything to him. The question was 
whether-the deed should be construed 
as a devise or as a mere authority to adopt. 
The deed was construed by their Lord- 
ships of the Privy Council to be a gift 
of property by the testator toa designated 
person coupled with a mere expression of a 
desire that his wives should perform certain 
ceremonies. Now in that caseno one sug- 
gested that there had been an adoption. The 
intention was obvious that the boy should 
have the property and the mention of exe- 
cutors made it clearthat there had been a 
devise. In the, case of Ex. 1, the intention 
of the deed is expressed by the executant 
himself, namely, the desire to set on record 
that the boy's father would not have any 
claim to consideration in view of his having 
allowed his son to be adopted. The declar- 
. ed fact of adoption six years previously is 
ineonsistent with any intention to adopt by 

_ means of the deed. i 

Does ‘‘son” in cl. (1) of s. 22 of Act T of 1869 
include a son adopted by ceremony where 
the personal law of the deceased talugqdar 
allows such adoption? 

I hold that it does. Section 2 (19) of the 
General Clauses Act, 1868, passed a year be- 
fore the Act of 1869 provides : 

“And in case of any one whose personal 
law permits adoption, ‘son’ shall include 
an adopted son, and ‘father’ an adoptive 
father.” ` : 

This enactment is subject to the condition 
“unless there be something’ repugnant in 
the subject or context”. There is nothing re- 
pugnant in s. 22, if cl. (5) be construed as 
providing a special method of adoption, 
independant of adoption under Hindu 
ceremony. There is also nothing repug- 
nant in s. 22, if cl. (5) be taken not to 
refer to Hindus, or ang, other class, whose 
personal law. (this would include customary 
law) permits adoption. It is inconceivable 
that Act I of 1869 should have been intend- 
ed to take away from Hindu taluqdars their 
power to regulate succession to their estates 


(4) 31 A. 253: 26 W. R. 91; 3 Sar, P.C. J. 653: 3 
Suth; P, O. J. 338; Bald. 78 (P. C.) i 
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by adoption by religious ceremony. We 
have a referencein s. 29 tothe Hindu Law of 
adoption asa law not affected by s. 22. I 
agree with the contention of the defendants 
that, when itis a question of the order of 
succession, you look to s. 22 of the Act, but 
that, when it isa question of determining 
relationship, you must go to personal law. It 
seems to me quite impossible to work Act I 
of 1859 without invocation of the personal 
law. Even the question ofa person being 
a son by birth would depend upon the effi- > 
cacy ofthe marriage ceremony of his parents, 
and this might only be determinable by per- 
sonal law. I would refer on this question 
to the unreported case First Civil Appeal 
No. 118 of 1900 (Thakur Sher Bahadur Singh 
v. Raja Rameshar Bakhsh Singh), where 
Mr. Spankie held that the word “son” in 
cl. (1) did include an adopted son by Hindu 
ceremony. Later on in First Civil Appeal 
No. 70 of 1202 (Thakur Sheo Singh v. Musam-~ 
mat Raghubans Kunwar), Mr. Spankie 
resiled from his opinion, for an insufficient . 
reason as I shall submit in the next para- 
graph of this judgment, but Mr, Ross Scott 
took Mr. Spankie’s earlier view. This ques- 
tion has never been the subject of decision 
by the Privy Council. In the case of Bhaiya 
Rabidat Singh v. Maharani Indar Kunwar, 
(3) already referred to, Mr. Arathoon for the 
appellant, before their Lordships of the 
Privy Council contended that the authcrity 
to adopt contained in a Will wasinvalid, as 
the ordinary Hindu Law upon the subject 
had been superseded by Act I of 1869.. Their 
Lordships held in that case that the adop- 
tion was carried out by a valid deed of , 
adoption under cl, (8)of s. 22 and so the 
question was not settled. é 
It may be that there are difficultiesarising 
from the interpretation of cls. (5) and (8) of 
s. 22 of Act I of 1869, being regarded as in- 


¿vesting Hindus with an alternative method 


of adoption to adoption by the method pre- 
scribed by Hindu Law. My own opinion is 
that cls. (5) and cl. (8) of s. 22 should not be 
held toapply to any classbut Muhammadans. 
It is a rule ofintarpretation of Statutes that 
new powers must be conferred by clearand 
unambiguous language. The more defective 
and open to objection that the language of 
a Statute may be, the more necessary it 
appearto meto apply the canons of construc- 
tion. Clause (5) of s. 22 should only .be held 
to confer a power of adoption by implica- 
tion ifsuch a power must necessarily be 
implied in order that the clause should 
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“have any meaning. If the section can 
have sufficient meaning without finding 
implied in it the, said power, then the 
implication should not be made. Now, 
s. 29 of the Act confers a power on 
Muhammadans to adopt by deed. Lt is ex- 
pressed in the form of-an enabling enact- 
ment and notin that of a restrictive one. 
Complete meaning can be given to el. (5) 
ofs.22 by reference to the power given 
in s. 29 and this power is only given to cl. 
(5) of s, 22 by reference to the power given 
in s. 29and this power is only given to 
Muhammadans, It will be noticed that the 
same remarks apply to cl. (8) of s.22 since 
s. 29 also confers a power of adoption by deed 
upon a Muhammadan widow of a tuluqdar. 
This view is supported by an unreported 
decision of the Judicial Commissioner's 
Court, First Civil Appeal No. 118 of 1900 
(Thakur Sher Bahadur Singh v Ruja Ram- 
eshar Bakhsh Singh) already referred to. In 
that case Mr. Spankie after deciding that 
the word “son” in cl. (1) of s. 22 would in- 
clude ason adoped by ceremony uses the 
words: 

“Supposing that cl. (5), s. 22 of Act I of 
1869 is intended to apply to persons whose 
personal law permits them to adopt”. 

It is true that in a later unreported case 
of the Judicial Commissioner's Court, First 
Civil Appeal No. 70 of 1902 (Thakur Sheo 
Singh v. Musammat Raghubuns Kunwar), 
Mr. Spankie resiled from this opinion, 
and came to the decision that the “son” 
referred to in cl. (1) meant a natural son 
only. He based this reversal of opinion 
upon the judgment of their Lordships of the 
Privy Council in Maharajah Pertab Narain 

` Singh v. Maharanee Subhao Kover (5). In 


that case their Lordships observed, with ° 


reference to the fourth clause of s. 22 of Act 
I of 1869, that it, “like every other clause, in 
the section, appliestoall the talugdars whose 
names are included in 2nd or 3rd of the 
Lists prepared under the Act, whether they 
are Hindus or Muhammadans, or any other 
religion.” Mr. Spankie held, that this 
amounted to holding that such a construc- 
tion must be put on the clauses as would 
make them of general application. There 
can be no doubt that cl. (4) of s. 22 does 
give a power by implication, because there 
is no section to give it a meaning otherwise. 


(5) 3 C. 626; 1 C. L. R. 113: 4 I. A. 238:3 Sar, P.O. 
J. 740; 3 Suth. P. C. J. 458; Ratique and Jackson's P. 


T ae 46; 1 Ind. Jur, 679; 1 Ind. Dee. (x. s.: 983° 
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It is quite a different matter with cls. (5) 
and (8) having regard to the existence of s. 
29, In any case, I understand the remarks 


‘of their Lordships in this judgment ag 


merely meaning, that in form every clause 
of s. 22 was of general application, and not 
as a decision “that every such clause was 
necessarily so in effect. Any remarks as to 
clauses other than cl. (4) was an obiter 
dictum. ‘Their attention had obviously not 
been drawn to the effect of s. 29 of the Act 
orcl. (5) of s. 22. The adoption of the view 
that els.) and (8) only refer to Muhamma- 
dans, and do not give llindus an alternative 
method of making adoption, is free from 
many of the complications that beset the 
latter view. 

Does “brothers” in cl. (6) of Act I as 
amended by U. P. Act ITI of 1910 refer only 
to a natural brother? 

My finding is that it never refers to a 
natural brother, where there has been a 
valid adoption either by ceremony or by 
deed of adoption. My reasons are those 
already stated when discussing whether 
“son” in cl. (1) of s. 22 includes an adopted 
son. The plaintiffs’ Counsel, however, con- 
tends, that here we have no defni- 
tion of “brother” in the General Clauses 
Act to appeal to. But if “father” includes 
an adoptive father, it follows that 
“brother must include an adoptive brother. 
Adoption whether by ceremony or deed must 
carry with it the consequences assigned to 
adcption by the personal law of the persons 
who are parties to the adoption, that is to 
say the civil death of the adopted boy in 
the natural family and re-birth in the | 
adoptive family. ‘fo hold otherwise would 
be to restrict the operation ‘of a, deed of 
adoption to that ofa mere devise, whereas 
its operation is clearly intended to be wider 
and different. 

The issues framed in this case were 
- (1) Did Chandra Shekhar succeed to Raja 
Kashi Prasad an original taluqdar under 
any and which of the clauses of. s. 22 of 
the Oudh Estates Act Iof 1869 ? 

(2) Are the plaintiffs the heirs of Chandra 
Shekhar. : | 

My findings are that Chandra Sekhar 
succeeded Raja Kashi Prasad under cl. (1) 
of s. 22. He succeeded as an heir, and on 
his death in 1923, he would be succeeded by 
his widow under cl. (7) and after the widow's 
death by the nearest reversioner under el. 
10 of s. 22 of Act I of 1869 as amended by 
U. P. Act III of 1910, 
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The suit, therefore, fails on the prelimi- 
‘nary issue:— 

“Are the plaintiffs the heirs of Chandra 
Sekhar?” ; 

“It may be mentioned that this issue, in 
view of the admission by both parties of the 
so-called Will of Raja Kashi- Prasad, was 
purely a legal issue. 

It is accordingly ordered that the suit be 
dismissed as against all three defendants 
with costs, : i 

R. D, Suit dismissed. 


LAHORE HIGH COURT. 
First Civic APPBAL No. 1239 or 1918. 
February 25, 1926. 
Present:—Mr. Justice Martineau and 
Mr. Justice Dalip Singh. 
ATA-UR-RAHAMAN AND oTHERS—~ 

DEFENDANTS—-APPELLANTS -` 


VETSUS 
Musammat MASHKUR-UN-NISA 

AND OTHERS—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, rr. 4, 
9--Application for bringing legal representative on 
record, when may be treated as one for setting aside 
abatement—Joint decree—Death of party in appeal 
Abatement in toto, 

Where there has been no reasonable cause for delay 
in making the application, an application for bring- 
ing legal representatives of a deceased party on record 
cannot be treated asan application for setting aside 
abatement. [p. 301, col. 1. 

Arur Singh v. Todar Mal, 49 Ind. Cas. 501; 22 P. W. 
R. 1919, Chuni Laly. Kala Khan, 67 Ind. Oas. 596; 4 
L. L. J. 171; A. I. R. 1922 Lah. 61; 34 P. W. R. 1922, 
Tirath Ram v. Muhammad Abdul Rahim Shah, 73 Ind, 
Oes. 681; A. I. R. 1923 Lah. 546, Allah Yar v. Thakar 
Das, 44 Ind, Cas. 9; 46 P. W. R. 1918; 24 P. L. R. 1918, 
and Badiu v. Narain, 74 Ind. Cas. 17; A. L R. 1994 
Lah. 424, referred to. 

Where a decree may be executed by any one of the 
plaintiffs, it is a joint decree. |p. 302, col. 2.] 

A decree for a declaration thata certain lease has 
expired and that the plaintiffs are entitled to retain 
proprietary possession of certain shops and for an 
injunction to the defendants not to take steps toob- 
tain possession or to interfere with the plaintiffs’ owner- 
ship and possession is a joint decree as the injunction 
againat the defendants might be enforced by any one 
of the plaintiffs. [ibid] 

If in an appeal froma joint decree a necessary party 
dies without his legal representatives being brought 
on the record the appeal abates in toto. 

First appeal froma gecree of the Sub- 
ordinate Judge, First Olass, Delhi, dated 
the 8th March 1918. 

Bakhshi Tek Chand and Moulvi Ghulam 
Mohy-ud-din, for the Appellants. 

Lala Moti Sagar, R. B., Lala Sardha Ram, 


R. S., and Lala Mehr Chand Mahajan, forthe | 


Respondents,” 


ATA-UR-RAHMAN V. MASHKUR-UN-NISA, 


[94 I. O. 1926} 


JUDGMENT.—These three appeals, - 
namely, Nos. 1239 of 1918, 844 of 1923 and - 
846 of 1923, together with Appeals Nos. 845 
of 1923 and 847 of 1923, are all more or less 
connected with one other, 

A preliminary objection has been raised 
as regards appeals Nos. 1239 of 1918 and 
844 of 1923 and 846 of 1923, that these 
appeals have abated because one Siraj-ud- 
Din, who was a party to the first two of 
these appeals is dead and his legal repre- 
sentatives have not been brought on the 
record within the period of limitation, and 
one Baij Nath, who was also a respondent. 
in Appeal No. 1239 of 1918 and in Appeal 
No. 846 of 1923, has died and his repre- 
sentatives have similarly not been brought 
on the record. As the point raised in both 
these instances is the same they will be dis- 
posed of by one decision. 

It seems that Siraj-ud-Din died on the 
3lst January 1925 and an application to 
bring his representatives on the record was 
made on the 4th June 1925. The applica- 
tion was returned for the purpose of giving 
the date of the death, and on the 15th June 
1925, the date of death was noted on the 
applicatidn as being the 3lst January 1925. 
On the 28rd July 1925, a Judge of this 
Court admitted the application subject to 
just exceptions. Now, it is clear that at 
that time the appeals had abated because 
more than three months had elapsed from 
the date of the death of Siraj-ud-Din. It 
is also clear from the date of the attestation 
of the affidavit that the death was known 
to the appellants on the 4th of May, 1925. 

The Jearned Counsel for the appellants 
has contended that the application should 
be treated as one under O. XXII, r.9 and 


-has cited various rulings of this Court in 


support of his contention. These rulings 
are Arur Singh v. Todar Mal (1), Chuni Lal 
v. Kala Khan (2), Tirath Ram v. Muham- 
mad Abdul Rahim Shah (8), Allah Yar v. 
Thakar Das (4) and Badlu v. Naraini (5), 
The reason given now for not putting in 
the application in time is that the appel- 
lants were misled by the advice of their 
legal advisers at Dalhiand thought that the 
time for making such an application was 
six months. 4 

(1) 49 Ind. Cas. 501; 22 P. W. R. 1919. 

(2) 67 Ind. Cas. 596; 4 L. L. J. 171; A. I. R. 1922 Lah. 
G1; 34 P. W. R. 1922. 

(3) 73 Ind. Cas. 616; A. L R. 1923 Lah. 546. 

(4) 44 Ind. Cas. 9; 46 P. W. R. 1918; 24 P. L. R. 


1918. | 
(5) 74 Ind, Cas. 17; A. I. R. 1924 Lah. 424, 


[24 I. O. 1926} 


As regards Baij Nath the facts are that 
he died on the 5th August 1923 and an 
application was made to bring his repre- 
sentatives on the record on the 12th of 
November 1923, That application was by 
Sana-ul Hag, assignee of the lessees, the 
present appellants. The affidavit had been 
attested on the 5th October 1923, and the 
order of the learned Judge admitting the 
application subject to just exceptions was 
_ passed on the 20th of December 1923. The 
same reason for the delay is given in an 
affidavit by Abdul Gafur, Mukhtar of 
ObedulRahman one of the appellants. 

Now as regards the contention that these 
applications should be treated as applica- 
tions under O. XXII, r. 9, the rulings of 
this Court merely hold that an application 
which purports to be under O. XXII, r. 4, 
may in particular cases be treated as one 
‘in substance under O. XXII, r. 9. In all 
those cases except in Badlu v. Naraini (5), 
a ruling by a Single Judge, itis conceded 
by Counsel. for the appellants, that the 
affidavit which accompanied the applica- 
tion asserted that there was reasonable 
cause for delay in making the application. 
In these circumstances it was open to the 
Court to hold that such an application was 
in substance under O. XXII, r. 9. : 

In the case before us not only was there 
no assertion that there had been a delay 
due to reasonable causes, but from the 
very nature of the ground now urged in 
the affidavit as a cause for excusing the 
delay there could not be any reason for the 
applicant to ask for an excuse of the delay 
because according to the applications he 
thought there had been no delay when the 
application was made. We, therefore, con- 
sider that it isnot possible for us to treat 
these applications as being applications 
under O. XXII, r.9 and we can only con- 
sider the oral application made before us 
on the 15th of February 1926 as being tht 
first application under O. XXII, r. 9 to set 
aside the abatement that has admittedly 

taken place, 

“Now, without deciding the question as to 
how far delay was due toa mistake of the 
legal advisers of a party may. be just cause 
or not, it is quite clear that, in the circum- 
stances of this case, this delay cannot be 
excused. The Limitation Act of 1908, un- 
donbtedly, gave a period of six months for 
such an application, but by Act XXVI of 
- 1920, which came into force on the Ist 
January, 1921, the period in the case of the 
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sister Art. 176 was reduced to 90 days. 
For some time our Court held that the 
period under Art 177 had also been reduc- 
ed to 90 days. On the 3rd July 1922, it 
was held by Mr. Justice Harrison in a case 
reported as Rup Kishore v. Govind Das (6), 
that the period under Art. 177 had not 
been reduced. This decision was upheld 
in Letters Patent Appeal reported as Go- 
bind Das v. Rupkishore (7), on the Ist of 


-May 1923. Before this decision, however, 


the Repealing and Amending Act XI of 1923 


“had been passed and had come into force 


sometime in March 1923. By that amend- 
ing Act the doubt on the question was 
removed and the period under Art. 177 was 
reduced to 90 days. 'The question that we 
have to consider is whether any party, 
whether under the advice of his Counsel 
or not, can plead that the delay in applying 
under O. XXII, r. 9, can be excused when 
that delay extends from March 1923, when 
the amending Act came into force to Feb- 
ruary 1926 when as we have already held, 
the first application was made to set aside 
the abatement. Weare not aware of any 
case where such a lengthy period has been 
allowed to any party. on the ground of - 
ignorance of a statutory provision of law. 
There is-ad¢lear distinction between a mis- 
take of law and ignorance of law and with- 
out deciding whether ignorance of law can 
ever be an excuse for delay or not, it 
seems clear to us that a delay of nearly 
three years cannot, in the circumstances of 
this case, be excused. We; therefore, hold 
that these appeals abated so far Siraj-ud- 
Din and Baij Nath are concerned, and that 
no sufficient reason has been shown for 
setting aside the abatements. 

The next question for decision is whether 
the appeals have abated in toto or not. 
Now, the rulings on this point are, so far 
as our own Court is concerned, admittedly 
conflicting to some extent and do not 
seem to lay down any clear principle of 
decision. ‘he same difficulty seems also to 
appear in the rulings of the other High 
Courts. It is, therefore, necessary to exa- 
mine eachcase with reference to its facts. 

Now, in Appeal «No. 1239 of 1918, the 
plaintiffs, of whom’ Siraj-ud-Din was one, 
sued for recovery of Rs. 12,324-3-6 on ac- 
count of rent from various defendants. In 
para. 4 of the plaint the shares of the 

(6) 69 Ind. Cas. 748; A. I. R. 1922 Lah, 211, 


(7) 77 Ind. Gas. 409;4 L. 367;6L LJ. 5; A LH, 
1924 Lah, 65, < 
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plaintiffs were specified, but no specifica- 
tion of shares was made in the amount 
claimed for rent. The decree directed de- 
fendants Nos.1 to 4t0 pay to the plaintiffs 
the sum of Rs. 6,568-3-6. No specification 
was made in the decree*as to the shares of 
the plaintiffs. The decree was, therefore, 
in our opinion, a joint decree and any one 
of the plaintiffs might have executed it for 
the benefit of all. Now, in such a case it 
seems to us clear that Siraj-ud-Din and, 
Baij Nath were both necessary parties to 
the appeal and it would be wholly infruc- 
tuous to allow the appeal to proceed as it 
would lead toinconsistent decrees if the 
appeal of the lessees against the other 
lessors were to succeed. We hold, therefore, 
that in this case the appeal ahates in toto 
and must be dismissed with costs. 

In Civil Appeal No. 844 of 1923 the suit 
by the lessees against the three contesting 
defendants, of whom Siraj-ud-Din was one, 
was asuit for possession of certain shops. 
No sharer of Siraj ud-Din and others were 
specified. No separate relief was asked 
against any. of them, A joint relief was 
claimed against them all and that suit was 
dismissed. It has been contended by 
’ Counsel for the appellants that the case 
falls within the rulings Raghbir Saran v. 
Sohan Devi (8), Zainab Bibi v. Rohila (9) 
aud Nandoo Singh v. Baljit Singh (10). In 
Raghbir Saran v. Sohan Devi (8), the ques- 
tion, however, was not whether the appeal 
had abated, but whether the suit against 
certain co-vendees whose shares were speci- 
fied in the sale-deed had or had not abated. 
The question, therefore, of the effect ofa 
joint decree was not discussed in that case. 
No doubt that ruling relieson Zainab Bibi 
v. Rohila (9), as authority for the proposi- 
tion there laid down, and that was a case 
where the question was of the abatement 
of an appeal, but the specific point seems 
not to have been urged before their Lord- 
shipsin Raghbir Saran v. Sohan Devi (8), 
Zainab Bibi v. Rohila (9) and Nandoo 
Singh v. Baljit Singh (10), were suits against 
collaterals, and, as the rights of collaterals 
are admittedly separate rights, it was held 
that the appeal only abated qua the parti- 
cular collaterals whose, representatives had 
not been brought on the record, The point 


(8) 86 Ind. Cas. 1; Me ON 26 P. L.R.100; A. IR. 
1925 Lah. 281; 7 L. L. J 
(9) 39 Ind. Cas. 277; SSP. R. g. 


AT 69 Ind, Cas. 495; 5 L. ay 203; A. I. R. 1924 
Ls ` 3. . 
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is not free from doubt. The main question 
really seems to be whether in considering - 


the question one should look at the nature 
of the decree or at the nature of the right 


of the deceased party. Without deciding 


this question if seems to us that in the 
circumstances of this case, whether we look 
at the nature of the decree in the suit or 
whether we look atthe nature ofthe right ` 
of the party, it is clear that there is nothing 
to show that the right was separate, All 
the indications on “the record are to the: 
contrary. In the circumstances we must 
be guided, therefore, by the form of the 
decree which we hold was a joint decree 
and, therefore, it follows that we must hold 
that the appeal has abated in toto. 

In Civil Appeal No. 846 of 1923 the suit 
was brought by Baij Nath and others for a 


‘declaration that a certain lease had expired ` 


and that the plaintiffs were entitled to re- 
tain proprietary possession of certain shops, 
and for an injunction to the defendants not 
to take steps to obtain possession of those 
shops or to interfere with the plaintiff's 
ownership and possession that suit was 
decreed in full and here again it is clear 
that the decree was a joint decree and that 
the injunction against the defendants 
might be enforced by any one of the plaint- 
ifs. As, therefore, Baij Nath was a neces- 
sary partyto the appeal that appeal must 
also be held to abate in toto. 

These three appeals are, therefore, dis- 
missed with costs. ; 


R. L. Appeals dismissed, 


MADRAS HIGH COURT. 
SEconp CIviL APPRAL No. 937 oF 1923, 
December 9, 1925. 
Present:—Mr. Justice Phillips. 
MUTHUSAMI IYER. MINOR, BY HIS MOTHER 
AND Guarpian ANANTHALAKSHMI 
AMMAL— eee ee SEEN 

T SUS 
DHARMA RAJ A—DEFENDANT— 
RESPONDENT. 
Transfer of Properiy Act (IV of 1882), s. 58 (2}—~ 
Covenant for actual possession, whether implied, 


e 


E p94 I O, 1926) 


Where there is no express contract in terms in a 
pale-deed, a provision that the vendee shall be put into 
possession of the property sold cannot be said to be 
implied in it by virtue of s. 55, cl. (2), Transfer of Pro- 
perty Act. [p. 303, col. 2.] 


f 


Second appeal against a decree of the 
Court of the Subordinate Judge, Ramnad 
at Madura, in A. 8. No. 124 of 1921, (A 8. 
No. 1312 of 1920, on the file ofthe District 
Court, Ramnad at Madura), preferred 
against that of the Court of the Principal 
District Munsif, Srivalliputtur, in O. 5. 
No. 964 0£ 1918, 


Mr. K. V. Krishnasami Iyer, for the Ap- 
pellant. 

Mr. K. S. Champakesa Iyengar, for the 
Respondent. 


JUDGMENT.—The adoptive father of 
plaintiff-appellant in this case sold certain 
property to the defendant in 1912. One 
item of property was apparently in the 
‘possession of one Veerappa Naidu and, as 
a matter of fact, the defendant did not get 
possession of that item until after filing a 
suit against himand the plaintiff, posses- 
sion being obtained shortly after the 
present suit was filed. One item of con- 
sideration for the sale-deed was a sum of 
Rs, 400 payable to plaintiff's creditor 
Muthayya Chetti and this amount was ad- 
mittedly not paid by the defendant. 
Muthayya Chetti eventually filed a suit 
against the plaintiff and obtained a decree 
for Rs. 310 in 1917. The plaintiff now 
seeks to recover from the defendant damages 
which he has suffered owing to the defend- 
ant’s non-payment of this portion of the 
sale price. The District Munsif gave a 
decree for the amount but the Subordinate 
Judge in appeal held that inasmuch as 
“the father of the plaintiff had contracted 
to give possession to the defendant of all 
the items sold and had failed to give pos- 
session of one item, plaintiff was only“ 
entitled toa refund of the purchase money 
with interest from the date on which the 
defendant actually got into possession. 
From that amount he allowed the defendant 
to deduct Rs. 150 said to have been in- 
curred by him for the expenses of his suit 
against Veerappa Nayudu. 

In coming to this conclusion he has 
relied partly on an oral agreement pleaded 
by the defendant, namely, that Rs. 400 due 
under the sale-deed was not to be payable 
until the defendant ‘got possession of the 
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whole land. This oral agreement is in- 
consistent with the terms of the registered 
sale-deed and consequently under s. 92 of 
the Evidence Act, it cannot be proved in 
this case. On this ground alone it might, 
be held that the * Subordinate Jndge’s 
finding is not justifiable but he has also 
relied on the provision of s. 55, cl. (2) of the 
Transfer of Property Act. That runs as 
follows:—‘“The seller should be deemed 
to contract with the buyer that the interest 
which the seller professed to transfer to 
the buyer subsists.” The Subordinate 
Judge has held that under this clause the 
sale-deed executed by the father of the 
plaintiff must be deemed to contain a 
contract to put the defendant in possession 
ofthe property. There is no such.contract 
in terms in the document and the provision 
that the vendee shall be put into posses- 
sion cannot be said to come under 5, 55, 
cl. (2) which refers to the interest professed, 
to be transferred. In this case the interest 
which the plaintiff's father professed to 
transfer, was the absolute right to the pro- 
perty. It has been found that that right 
was subsisting on the date of sale and that 
the plaintiff's father had power to tranefer 
it, The discussion, therefore, in the Bub- 
ordinate Judge's judgment with reference ` 
to this contract to put the defendant in 
possession is hardly relevant to the present 
suit. i : 

It is probable that the defendant might 
have counter claimed for damages sustained 
by him by alleging that the plaintiff's father 
has committed breach of contract by not 


‘putting the uefendant in possession of the 


land. It appears that the parties were 
aware that a third person was in possession 
of one item although there is no reference 
to this fact in the sale-deed. The -defend- 
ant bought the properties without any 
covenant for actual possession and there is 
nothing ins. 55 to justify such a contract 
being implied. As a matter of fact, the 
defendant has not pleaded a set off in 
terms and has not proved breach of contract 
by the plaintiff. We have, therefore, only 
to consider the qustion whether the plaint- 
iffis entitled to the damages claimed by 
him. The plaintiff [ts asked for the suit 
amount to he made a charge on the plaint 
property and from that it might be inferred 
that he was seeking to recover his unpaid 
purchase-money but on a perusal of the 
plaint it is clear that what he is asking for 
is damages sustained by him in consequ- 


14 


301. 


, ence of the defendant's non-payment of the 
` purchase-money and itis only through an 


erroneous view of his rights that he has 
asked for a charge. 
A contention is raised as to the quantum 


of damages and it is suggested for the © 


defendant that the plaintiff colluded with 
the creditor Muthayya Chetti and allowed 
a decree for an excess amount to be passed. 
The Subordinate Judge has found that the 
agreement to pay compound interest 
alleged by the plaintiff is untrue but no 
such allegation was made by the defendant 
and the finding i is certainly vitiated by the 
fact that it is based on a wrong principle of 
law. The plaintiff's father admittedly paid 
a certain sum towards Muthayya Chetti's 
debt and then the arrangement to pay 
compound interest is said to have been 
arrived at because the plaintiff's father 
wanted further time to pay the balance. 
“The Subordinate Judge referring to this 
Bays, 
not, after having paid Rs. 162, have agreed 
to pay compound interest when he had 
three years’ time to pay the amount. He 
‘seems to be under the impression that a 
debtor is not bound to pay his debts until 
- the last day of limitation for filing a suit 
against him, which is, to say the ‘least of 
it, a most extraordinary proposition, The 
agreement is spoken to by, the witnesses 
and seems to be in accordance ‘with pro- 
babilities and it isnot the subject of any 
-specific issue. There seems to be no reason 
- for holding that this amount decreed 
against the plaintiff was. due to collusion 
and consequently that is the amount of 
damages the plaintiff has sustained. 

The appeal must, therefore, be allowed 
and the District Munsif’s decree restored 
except that the amount will not-be made 
a charge on the suit property. The 
plaintiff will get his costs both: here- ae 
in the lower Appellate Court. 

Y. N. V. 

Appeal allowed. 


KANWAR BHAN-SUKHA NAND V. GANPAT RAI-RAM JIWAN, 


“An. ordinary ‘prudent man would’ 


[94 1.0. 1926]; 


LAHORE HIGH COURT. 
Srconp CIvIL AppgaL No. 145 or 1922. 
March 17, 1926. 

Present :—Mr. J ustice Harrison and. 
Mr. Justice Jai Lal. 
Tue Firm KANWAR BHAN-SUKHA | 
_ NAND THRovGH Mr, D. R. OCHAND— 
PLaAINTIFFS—APPELLANTS 
versus 
Tun Firm GANPAT RAI-RAM JIWAN 
— DEFENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), ss. 80, 51, 98—Contract 
for sale of Gade Bn as to nature of trans: 
action—-Ladni transaction, proof of-—'Readiness - and 
willingness” of promisee, meaning of— Pun “chaser” s duty À 
to demand delivery. 

The ordinary presumption is in favour of the legal 
ity of a contract and it is for those who assert that it 
was noi intended to perform the contract in the 
manner recited therein to prove their assertion, 
Lp. 305, col. 1.] - 
in order to prove that a transaction is wagering One 
it is necessary to prove that no delivery was original- 
ly intended and also that it was agreed between the 
parties at the time the contract was “entered into, that 

neither party would be entitled to enforce the actual 
delivery of goods. [p. 305, cel. 2.] .. 

Kundan Lal v. Qadir Ahmad Ali, 78 Ind. Cas. 986; 
A. I. R. 1924 Nag. 270, referred to. 

The mere fact that a transaction is a speculative 
one does not make it a wagering one. [ibid.] ; 

Bhagwandas Parasram v. Burjorji Ruttonji PATES 

44 Ind. Oas. 284; 42 B. 373; 23 M. L. T. 203; 34 M: 
J. 305; 4 P. L. W. 229; 16 A, L. J. 241; ANETE 
(1918) M. W. N. 315; 22 0. W. N. 625; 20 Bom. L. R. 
561; 7 L. W. 577; 11 Bur. L. T. 211; 451. A, 29 (P. 0), 
referred to. 

- The mere fact that neither of the parties deal in 
the commodity contracted to be sold and that in pre- 
vious transactions the parties merely settled by pay- 
ment of differences does not prove a transaction to be 
a badni one. [ibid] 

The expression “readiness and willingness” as used . 
in s. 51, Contract Act, does not require a party to prove 
that on the due date he had the goods actually in his 
possession. It is quite sufficient if he is able to prove 
that he had control of the requisite goods or that he 
had the capacity to deliver them to the purchaser 
when called upon to do so. [p. 306, col. 1.] 


Cohen v. Cassim Nana, 1 C. 264; 25 W. R. 273; 1 Ind. ` 
Dec. (N. s.) 167 and Mulchand v. Kundanmull, 57 Ind. 
Cas. 140; 47 C. 458, referred to. 


Under s. 93, Contract Act, itis the duty of the pui- 
chaser to apply for delivery on tendering the agreed 
price. [p. 306, col. 2.] 


Second appeal from a decree of the Dis- 
trict Judge, Delhi, dated the 13th October 
1921, reversing that of the Subordinate 
J udge, First Class, Delhi, dated the 9th May 
1921 


-Bakshi Tek Chand and Lala Anant Ram, . 
for the Appellants. - 

Lala Sardha Ram, R. 
ents, 


S, for the Respond- 


(94 1. O. 1926] 


JUDGMENT.—On the 31st of January ` 
Š d ‘ties merely settled by payment of differ- ` 


1920 and the 12th of Fébruary 1920 theap- 
péllants agreed to sell 400 tolas of gold to 
the defendants to be delivered on the 13th 
of March 1920. On the last mentioned date 
they asked the defendants to take delivery 
of the gold on payment of the agreed price. 
The defendants not having taken delivery 
of the gold on the 19th of April 1920 the 
. appellants instituted the suit out of which 
this second appeal arises for the recovery 
of Rs. 1,733-8-0 being damages alleged to be 
suffered by them owing to the breach by the 
defendants. The defendants’ plea was that 
the contract was a wagering one and that, 
therefore, the plaintiffs were not entitled to 
recover any damages. The Trial Court held 
that the contract was not a wagering one and 


gave the plaintiffs a decree for Rs. 1,350-10-0° 


with proportionate costs against the defend- 
ants, 

On appeal the District Judge held that 
the contract was a wagering one He also 
held thatit had not been shown that “ the 
plaintiffs were able and willing to deliver 
the gold on the due date.” 


Before us both these conclusions are at- 
` tacked by the Counsel for the appellants. 
It appears from the judgment of,the District 
Judge that he was of the opinion that the 
main issue in the case was “ whether it was 
agreed that actual delivery would be given 
and that payment of the price would be 
given and that the second issue whether 
the transactions were badni © arose only if 
issue No. 1 had been decided in favour of 
the plaintiffs, With this view we do not 
agres, The ordinary presumption is in 
favour of the legality ofa contract and it 
is for those who assert that it was not intend- 
ed to perform the contract in the manner 
recited therein to prove their assertion. 
There is thus no force in the contention of 
the Counsel for the respondents that the 
finding of the District Judge is one of fact 
and therefore, binding on thia Court. 


We have examined the record and find 
that there is absolutely no evidence on the 
record to prove that the transaction was 
badni. The defendants themselves did not 
go into the witness-box and no other evid- 
ence was produced. The only facta from 
which the inference as to the illegal nature 
of the transaction is drawn by the District 
Judge are: 

(a) that neither of the 
dea} in gold and 


20 


parties ordinarily 
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(b) that in previous transactions the þar- 


ences. . 

We haveno evidence as to the nature, ex- - 
tent, number orthé period of those transac- - 
In our opinion these facts were whol- 
ly insufficient to prove that this transaction . 
was badni. In order to prove that a transac- 
tion is a wagering one it was necessary for . 
the defendants to prove that no delivery . 
was originally intended and also , that it ` 
was agreed between the parties, at the time 
when the contract was entered into, that 
neither party would be entitled to enforce 
the actual delivery of gold, Kundan Lal v. 
Qadir Ahmad Ali (1). The mere fact that 
the transaction was a speculative one does 


not make it a wageringone [Bhagwandas _. 


Parasram v. Burjorji Ruttonji Bomanji (2).] 


We hold, therefore, that the respondents 
have failed to prove that the transactions, 
which were the subject of the suit in this 
case, were badni. This finding, however, 


-does not conclude thecase as the learned ~ 


District Judge has further held that the 
plaintiffs had not shown that they were able 
and willing to deliver. In this connection 
we. note that the defendants did not raise an 
express plea that the plaintiffs were not 
ready and willing to perform their part of 
the contract on the due date and no issue 
was framed by the Trial Court on this 
point, but the learned Counsel for the re- 
spondent contends that in order to make 
out a complete cause of action it was neces- 
sary for the plaintiffs to allege in their 
plaint that they were ready and willing to 
perform their part of the contract and that 
unless this allegation was made and proved 
by them the plaintiffs were not entitled toa 
decree for damages forbreach ofthe con- 
tract. No objection was taken to the plaint 
being defective or imcomplete in the abs 
sence of an allegation of readiness and will- - 
ingness by the plaintiffs,-but we are of 
opinion that it was not necessary for the 
plaintiffs tomake an express allegation in 
the plaint as to their readiness and will- _ 
ingness. 

The learned Coungpl for the respondents 
relied upon certain ‘authorities which sup- 
port his contention, but O. VI, r. 6, of the 


(1) 78 Ind. Cas. 966; A. I. R. 1924 Nag. 270. 

(2) 44 Ind. Cas. 284; 42 B.373; 23 M. L. T. 203; 34 
M L.J. 305: 4 P. L. W. 229; 16°A. L. J. 941; 270. L. 
J. 358; (1918) M. W. N. 315; 22 C. W. N. 625; 20 Bom, 
L. R. 561; TL, W, 577; 11 Bur, L. T, 211; 45 I, A. 29 
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present C. P.O, is a complete answer to his 
contention. It is now.provided in that rule 
that any condition precedent, the perform- 
apce or occurrence of which is intended to 
be contested shall be distinctly specified in 
his pleadings by the plaintiff or defendant, 
as the case may be, and subject thereto an 
averment of the performance or occurrence 
of all conditions precedent necessary for 
the case of the plaintiff or defendant shall 
be implied in his pleadings. It is quite 
élear from this that in the pleadings of the 
plaintiffs as contained in the ‘plaint an 
averment of the performance of the con- 
ditions precedent that is to say, readiness 
and willingness of the plaintiffs to perform 
their part of the contract, must be implied 
and it was for the defendants if they con- 
tested that fact to.raise the matter expressly 
in their pleadings. lt would then have 
been necessary for the plaintiffs to prove 
affirmatively that they Were ready and will- 
ing to perform their part of the contract. 

The expression “readiness and willingness” 
as used ins, 51 of the Contract Act has 
been the subject of discussion in a large 
number of rulings. We will, however, men- 
tion only twoofthem here Cohen v. Cossim 
Nana (3) and Mulehand v. Kundanmull (4). 
It appears from these that it is not necessary 
for the plaintiff to prove that on the due 
date, he had the goods actually in his pos- 
session. It isquite sufficient if he isable to 
prove that he had control of the requisite 
goods orthat he had the capacity to deliver 
them to the purchaser when called upon to 
do so, in other words, that he was in aposition 
to fulfil his part of the contract on the due 
date on a demand being made by the pur- 
chaser, Applying this test we hold that the 
plaintiffs in this case were ready and will- 
ing to perform their part of the contract, 
It appears from the evidence on the record 
that there was plenty of gold in the market 


` of Dalhi on the due date and that delivery - 


oflarge quantities was given by dealers in 
performance of other contracts to their pur- 
chasers. It also has been established that 
the market rate of gold on that day was 
lower than the contract rates between the 
plaintiffs and the defehdants in this case, 
The District Judge has held that the plaint- 
iffs .“ stood to make a. profit by actually” 
buying gold at the market price on due date 
and selling “it at the contract rates to the 
defendants’. On that finding of fact, in 


(3) 1C. 264; 25 W, R 273; 1 Ind, Deo, (N. s.) 167, 
(4) 57 Ind. Cas, 140; 47 C, 458, A 
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our opinion, the District Judge should have 
held that the plaintiffs were in a position to 
perform their part of the contract and tak- 
ing this fact with another that the plaintitis 
actually called upon the defendants to take 
delivery of the goldon the due date, the pro- 
per finding should have been that the plaint- 
iffs were able and willing to deliver the 
gold. Unders. 93 of the Contract Act it 
was for the purchasers in this case to apply 
for delivery on tendering thé agreed price. 
This they failed todo. They were, there- 
fore, liable to pay damages to the plaintiffs 
owing to their breach of their part of the 
contract. 

We accept this appeal, set aside the decree 
of thelearned District Judge and restore 
that of the Subordinate Judge with costs 
throughout. 


R. I. Appeal accepted, ` 


MADRAS HIGH COURT. 
Civit APPEAL No, 185 or 1923. 
August 25, 1925. 
Present.:—Sir Victor Murray Coutts 
Trotter, Kt., Chief Justice, and 
Mr. Justice Viswanatha Sastri. 
UMAMKESWARA MUDALY AND OTAERS— 
DEFENDANTS—APPELLANTS 
versus 


MUNISWAMI MUDALY AND oTHERS— 


PLaInTIFFS— RESPONDENTS. 

Partnership, dissolution of—Taking of accounts-~ 
Interest on monies drawn by partner, whether allow- 
able—Interest on advances, calculation of. 

In taking accounts in a suit for dissolution of 
partnership, it is not the practice to allow interest 
on monies drawn by a partner from the partnership 
funds be it capital or interest unless it is so pro- 
yided in the deed of partnership. 

Meymott v. Meymott, (1862) 54 E. R. 1211; 31 Beav. 
445; 32 L. J. Ch. 218; 9 Jur. (x. s.) 426; 135 R. R. 515, 
followed. 

Interest is payable on advances by a partner only 
till the date of the preliminary decree when the 
partnership is dissolved, and not till tbe date of the 
final decree. | Š 

Barfield v. Loughborough, (1873) 8 Ch. 1; 42 L.J. 
Ch. 179; 27 L. T. 499; 21 W, R. 66, followed. 

Appeal against a decree of the Court 
of the Subordinate Judge, Chingleput, in 
Original Suit No. 28 of 1419. 

Mr. T. R. Ramachandra Iyer, for the Ap- `’ 
pellants. 


Mr. K. S. Krishnaswami Iyengar, for the 
Respondents, | 


{94 I. O. 1926} 

JUDGMENT.—In this case the learned 
Judge in making his final decree in a suit 
for dissolution of partuership has made two 
errors in taking the accounts. Jn the first 
place he has allowed interest on monies 
drawn by a partner from the partnership 
funds—be it capital-or interest, it does not 
matter—a thing which it is not the practice. 
to allow unless it is so provided in the deed. 
There is clear authority in the case of 
Meymott v. Meymott (1). The other thing he 
has allowed is interest on certain advances 
up to the date not of the dissolution which 


had been effected by the preliminary decree. 


but right up to the date of final decree. 
For.that again there is clear English author- 
ity, Barfield v. Loughborough (2) that 
such allowances cannot be made, The decree 
will be amended by disallowing. those two 
-items, interest at y per cent. being allowed 
up to the date of the preliminary decree. 
After that date the usual rate of 6 per cent, 
interest will be allowed. 
Y.N. Y. 
R. L 


; Appeal allowed. 
D (1862) 54 E. R.1211; 31 Beav. 445; 32 L.J. Ch’ 
18; 9 Jur. (N. s.) 426; 135 R i 


; » R. 515. 
(2) (1873) 8 Oh. 1; 42 L. J. Ch. 179;27 L T. 499; 21 
W. R. 86. 
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OUDH CHIEF COURT. 
Szconp Crvin APPEAL No. 24 or 1925. 
- March 6, 1926. 3 
Present :—Mr. Justice Raza. 
DAWARKA—DEFENDANT—APPELLANT 


versus 
SANK ATHA—Ptatntirr— RESPONDENT. 
Evidence Act (I of 1872), s. 115—Estoppel—Building 
house in absence of plaintiff—Silence—Pleadings— 
-New plea in arguments. 
A Court is justified in rejecting a plea in argument 


which was not raised by the defendant in his defence, 


- [p..808, col, 2.] i 
“ Where the defendant has built a house on plaintiff's 


< land in the latter's absence, no question of estoppėl by 


“= pequiesence can possibly arise. [tbid.] 
. Second appeal against a decree and 
judgment of the Additional Sub-Judge, 
Rai Bareli, dated the 20th October 1924, 
setting aside that of the Court of the 
Munsif, Rai Bareli, dated the 4th March 1924. 
Mr. Hargobind Dayal for Mr. Radha 
Krishna, for the Appellant. 
Mr. Ghulam Hasan, for the Respondent. 
JUDGMENT.—This is an appeal from 
& decree of the Additional -Subordinate 
Judge, Rai Bareli, dated the 20th October 


DAWARKA ¥, SANKATHA. 


„foice in. this appeal. 
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1924, setting aside a decree of the Munsif 
of Rai Bareli, dated the 4th March 1924, 

This appeal arises out of a suit- brought . 
by the plaintut tor possession of a house 
Bliuateu in village Ahora, District Rai Bareli® 
The plaintiff alleged that the house in suit 
was his ancestral property, that ne and his 
brothers were members ofa joint iamily, 
but his brothers were living abroad and he 
was the karta (manager), that he also was 
mostly living in Hardoi, as he had got 
some property there and that' the defend- 
ant took possession of the house in suit 
wrongfully in the beginning of March 1923 
and took away some doors and beams in 
the plaintiff's absence. The plaintiff, there- 
fore, sued for possession of the house and 
for Rs. 50 as damages. 

The claim was resisted by the defendant. 
His defence was that the plaintiff's mother 


: had sold the house to one Mahanand in 1898 


during the minority‘of the plaintiff and his 
brothers and thus Mahanand had got pos- 
session of thehouse as a vendee. Mahanand 
was succeeded by his widow Musammat 
Sukhdei andshe gave the defendant per- 
mission (oral) to build the house on the site 
of the old house’ which had fallen down. 
The defendant thus built the house a few 
months before the institution of the suit. 
The permission is said to have been given 
to the defendant in the beginning of 1923. 
The suit was instituted in September 1923. 

The learned Munsif dismissed the suit 
holding that the sale-deed, Ex. A-l was 
genuine and valid, and that the plaintiff had 
thus lost all right to the property and was 
never in possession thereof within limita- 
tion. 

The learned Additional Subordinate Judge 
allowed the plaintiff's appeal holding that 
the sale-deed in question was a forgery and 
that the plaintiff was entitled to the pro- 
perty in suit which was his ancestral proe 

erty, : 

i Tho defendant has now come to this Court 
in secoud appeal, I have examined the re- 
cord caretuily. la my opinion there is no 
The tinding of the 
learned Additional Subordinate Judge that 
the sule-deed in question is not genuine, 
must be accepted iù second appeal. Thera 
is no reliable evidence on i1ecord to show 
that the sale-deed in question was really 
executed by the plaintiff's mother. The fact 
that the plaintiff has been in possession of 
the property in suit within limitation ig 

also satisfactorily proved, i 


808 


The appellant's learned Pleader hasargued 
that on the plea of limitation the lower Ap- 
pellate Court has found, that though the 
plaintiff has been out of possession’ for more 
than 12 years, but still it was not necessary 
for him to prove his ptssession within 12 
years, having proved his title. So far as 
I see, ihe lower Appellate Court has not 
really found that the plaintiff bas been out 
of possession of the house in suit for more 
than 12 years and that he was never in 
possession within limitation. I have read 
the judgment of the learned Subordinate 
Judge cerefully. Sofar as I see, the learned 
Subordinate Judge has found, as a fact, 
that the plaintiff has been in possession 
within limitation. He has rejected the evi- 
dence which was produced by the defendant 
to prove the possession of Mahanand and 
his successors. He has relied on Bhola's 
evidence which shows that the plaintiff was 
in possession of the property within limi- 
tation. The judgment of the learned Sub- 
ordinate Judge shows that he was of opinion 
that, even if the plaintiff had been out of 
possession for more than 12 years, he would 
not have lost his right tothe property in 
suit asthe defendant had failed to prove 
_ adverse ‘possession for more than 12 years. 
In that connection the learned Subordinate 
Judge had referred to the rulingin Indarpal 
Singh v. Thakur Din Singh (1). 

In my opinion itis not necessary to con- 
sider that question in disposing of this 
appeal. ‘he fact remains that it has been 
‘really found by the lower Appellate Court 
that the plaintiff has been in possession of the 
property in suit within limitation. Ihave 
gone through the whole evidence on record 
carefully. Iu my opinion, the plaintiff's pos- 
session within limitation is satisfactorily 


proved and when his title is admitted, his . 


claim must be decreed. The plaintiff and 
other members of his family were living in 
the house before the last four or five years, 
They lelt the place about four years ago, 
However the plaintiff was visiting the place 
every now and then during the last four years, 
When the defendant touk possession of the 
house wrongfully in March 1923 he mis- 
appropriated the doors and beams and built 
a new house there. Under these circum- 
stances the plaintifi’s claim was rightly 
and properly decreed by the learned addi- 
tional Subordinate J nudge, i 

I should like to note that, though no plea 


1) 78 Ind. Cas. 895; 27 0,6, 71; 100. L. 616: A. 
T R. 1924 Oudh 296, | L. J. 646; A 
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of estoppel was raised by the defendant in 


this case, but the learned Munsif made the”. 


following observation at the end of his 
judgment. 


“The defendant seems to have omitted , 
the obvious plea ol estoppel by. conduct as ;. 
his whole house is now complete.. At any : 


rate because the plaintiff stood by when. 


ot 


the defendant was building his house, it is. : 


safe toinfer that the former knew that he, 


had absolutely no rights in the land and., 
so did not offer any resistance or remon- } 


strance,” . 


The learned Subordinate Judge did not _ 
consider the plea of estoppel in disposing ` 


of the appeal. i 
right in leaving that plea out of considera- 
tion when it had not been 1aised by tle 
defendant. in his defence. 


I think he was perfectly * 


was 


I should. like to: ~ 


note that itis in evidence that the house::; 


.was built by the defendant in the plaintiff's- 
Under these circumstances no plea : 


absence. 
of estoppel can be taken in this case. 


The resulé is that the appeal. fails and ` 


must he dismissed. I dismiss the appeal 
with costs. 
late Court is confirmed in all respects. 


G He Appeal dismissed. 


MADRAS HIGH COURT. 
Suconp Crvin APPEAL No. 886 oF 1923, 
: January 8, 1926. | 

. Present:—Mr. Justice Odgers.. 
P, 
APPELLANT 
Hi versus ` 
S. MUHAMMAD KASIM SAHIB AnD 
oTauks—Derenvants Ncs. 3, 1 AND Z— 
i . RESPONDt NTS. 


Transfer of Property Act (IV of 1882), 8. 116— > > 
Landlord and tenant—sub-lessee from tenant, liability 


of, as lessee—Landlora's assent, what amounis to.” 


Where a sub-lessee from a.lessee is fought by the. 
landlord to be rendered liable as a tenant by viitue - 
ofs. 116, Transfer of Property Act, it is the lessor: 


kan 


rae 


The decree of the lower appel- | 


KUPPUSWAMI PILLAI—Ptaintirr— 7. 


and not the lessee that must have dome some act, ` 


recovered lent or otherwise given assent tothe eub-~ 


lessee remaining in possession se_a tenant, jp. 309 
eol. 2. l R TATE 


[94 1. 0. 1926] 
~ leghji Vallabhdas v, Dayalji Lalji & Cò, 80 Ind. 
Qas. 537; 43 B. 3411; 26 Bom. L. R. 23l; A. I R. 1924 
Bom. 322, relied on. - 

Where a landlord servel ths sub-lessee with a 
naties to vacıtə the premises or hs would ba charged 
Rs. 75 per moath along with the costs of the case, it 
cannot bé said that the landlord coussnted to the sub- 
less2e remaining in possessionas his tenant in diract 
privity with him. [p. 310, col. 1.) 

Second appeal against a decree of the 
District Court, Chingleput, in A. 8. 
No. 208 of 1921, preferred against that 
of the Court of the Additional District 
Munsif, Chingleput, in O. S. No. 280 of 
1919 (0. S. No. 60 of 1919 on the file of the 
Court of the District Munsif, Poonamallee). 
i Mr. T. L. Venkatramier, for the Appel- 

“nk <= Bene 

Mr. P. G. Krishnier, for the Respondents. 

JUDG MENT.—This is a case in which 
it is important to look at the plaint. ‘The 
plaintiff entered into a lease with defend- 
ants Nos. 1 and 2 in 1907. These two 
persons are said to have since become 
insolvents and are not represented in second 
appeal. In 1913 defendants Nos. 1 and 
2 sub-leased to the 3rd defendant. The 
plaint sets out that defendants Nos. 1 and 
2 were in enjoyment of the plaintiff's pro- 
perty as tenants and that the 3rd defend- 
ant is in enjoyment of the premises as a 
partner of defendants Nos. land 2, It may 
at once be said that this case of partner- 
ship was given up in both the lower Courts 
and was not pressed before me here. The 
plaint then goes on to ask for “losses on 
account of rentfrom January 1916 to loth 
December 1918” when the plaintiff sold the 
property toa stranger. Paragraph7of the 
plaint runs as follows :—- 

“The plaintiff claims relief in this suit 
for losses on accountof rent and for dam- 
ages for use and occupation at Rs. 90 per 
month,” 7 

The material issue settled in the case is, 

“Ig the plaintiff entitled to collect thee 
rent of the suit building........... ... r 

- It is now contended before me that the 
plaintid is entitled to succeed as against the 
8rd defendant on any one ofthe several 
grounds, (L) as a tenant of the plaintiff 
unders. 116 of the Transfer of Property 
Act; (2) as a trespasser on the premises of 
the plaintiff and, therefore, liable for dam- 
ages for use and occupation. I have set 
out the only paragraph io .the plaint in 
which damages for use and occupation are 
referred to except the prayer and there 
are no introductory averments whatever 
showing how the plaintiff would be entitled - 
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to. damages for use and occupation against 
oneor more of the defendants. . The plaint- 
iff, no doubt, had a cause of action against 
the 3rd defendant; but the question ig 
whether on the plaint as framed he could 
be granted any relief. The District Munsif | 
held that he could, on the ground that the 
3rd defendant after the notice Ex. B (1) 
which will be referred to in detail in.a 
moment, made himself directly responsible 
for the rent and continued in possession, 
The District Judge held that there was no 
contract express or implied by the 3rd 
defendant, to become the tenant of the 
plaintiff and to pay rent. As stated above 
the 3rd defendant is joined clearly in the 
plaint as a partner of defendants Nos. 1 
and 2, The suit is not one in ejectment 
and he was nowhere treatedas a trespass- 
er. Therefore any damages for use and 
occupation against him as a trespasser were 
out of question. Can any damages for use 
and occupation or by way of rent be 
awarded against him as a tenant? That 
the plaintiff knew that the 3rd defendant 
was asub-lessee is clear. No objection was 
raised to the sub-lease and the possession 
of the3rd defendant is said to have been 
more than once admitted by the plaintiff. 
Now, the plaintiff terminated the lease to 
defendants Nos. 1 and 2 by a notice. He sent 
Ex. B/‘1) to the 3rd defendant specifically 
as sub-tenant enclosing the notice he had 
addressed to defendants Nos. 1 and 2 termi- 
nating their tenancy. Exhibit B (1) de- 
mands that the 3rd defendant should vacate 
the premises within a month of the receipt 
of the notice and concludes;— 

“In default of so vacating I write this, 
with a pure mind, that Rs. 75 per month 
will be collected for the said tenancy, along 
with the costs of the Court.” 


To this the 3rd defendant gave no reply 
and continued in possession. Now it ig 
said that these concluding wordsof Ex, 
B (1) bring the case within s.’ 116 of the 
Transfer of Property Act and that the 
lessor has by them “otherwise assented” to 
3rd defendant's continuing in possession. It 
is clear from Meghji Vallabh Das v. Dayalji 
Lalji & Co. (1) that abis for the lessor to 
do some act, receive rent or otherwise to 
give consent and not for the lessee to do 
anything under the Transfer of Property 
Act, I have been referred to a case in 


1) 80 Ind. Cas. 507; 48 B. 341; 26 Bom. L. R. 231; 
a? R. 1924 Bom. 322, i ; 
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Dougal v. McCarthy (2) in the Court of Ap- I am clearly of opinion that he cannot 


péal which is said to resemble the present 
case in that-there the tenants held over 
and when the landlord wrote demanding a 
‘gaiaiter's rent in advance they did not an- 
swer the letter but remained in possession. 
The Master of the Rolls says :— 

“The evidence appears to me clearly to 
show that the landlord consented to their 
so remaining in possession as tenants; and 
that he treated them as tenants from year to 

“year on the terms of the previous tenancy.” 

The whole question here is whether from 

the terms of Ex. B (1) it can be said that the 


landlord consented to 3rd defendant re-- 


maining in possession as his tenant in direct 
privity with him, It seems to me it cannot. 
The terms are that he should go out or 
Rs. 75 will be collected together with the 
costs of the Court. 
an amicable consent to either the tenant’s 
holding over orto the recognition of anew 
tenancy on the part of a former sub-lessee. 
The 3rd defendant has paid no money upto 
this date and the landlord has taken no 
steps till 1919 when this suit was filed. 


Another contention is that even though 
the 3rd defendant has been recognised as 
sub-tenant remaining in possession after 
the determination of the lease he must be 
liable for reasonable damages for so re- 
maining in possession on the authority of 
old English cases like that of a man who 
takes a bun from a Railway refreshment 
room or of a man to whom wine is delivered 
without an order and who receives it and 
consumes it. That no doubt might be 
another good cause of action for the plaint- 
iff had it been fore shadowed in- his 
plaint, or had an issue been taken about it 
below. One must say with some sympathy 
for the plaintiff that there was no doubt he 
hala remedy against this 3rd defendant, 
but either he was badly advised or his 

‘remedy has been misconceived; and, in my 
opinion, on his plaint he is not entitled to 
succeed as against the 3rd defendant. It 
may be that when he first launched the 
case the 3rd defendant occupied a very 
minor place in his consideration and that the 
subsequent insolvency ef defendants Nos..1 
and 2 caused him to turn toand try fo recover 
from the 3rd defendant. Bnt onthe atate 
of the pleadings and the issues and the 
shape in which the case was originally put, 


2) (1893) 1 
ta bon 4 


. B 736; 62 L. J. Q. B. 462; 4 R. 402; 68 
899; £1 


Ri 484; 87 RA P, 587; 


That doesnot look like. 


succeed in doing so. 
The second appeal must, therefore, be 
dismissed with costs. ` 


V.N. V. 


R. L. Appeal dismissed, 


CALCUTTA HIGH COURT. 
AppsaL FROM APPELLATE Decres No. 1964 _ 
oF 1923. 

December 15, 1925. _ 
Present:—Mr. Justice Subrawardy and 

Mr. Justice Mukerji. : 
RAJMOHINI DASI--PLAINTIFF— 

- APPELLANT 

versus ; 
NAGENDRA KUMAR TALPATRA AND 

OTHERS—DEFENDANTS—RESPON DENTS. 

Bengal Tenancy Act (VIII of 1885), s. 50 (2)—Pre- 
sumption of fixity of rent—Occupancy raiyat, if can be 
raiyat ai fixed rate—Civil Procedure Code (Act Y of 
1998), s. 11, Exp. IV — Point not necessary in previous 
suit, omission to raise—-Res judicata. 

In cases to which the presumption under s. 50 (2), 
Bengal Tenancy Act, is not applicable the. Court is 
entitled to consider the facts in view of all the circum- 
stances and determine eee the olding is held at 

fixed rental. [p. 311, col, 2. . 

Pran. pa Saha v. Mukta Sundari Dassya, 21 
Ind! Cas. 544; 18 C. L J. 193, referred to. 
Jagabandhu Saha v. Magnamoyi Dassi, 36 Ind. Cas. 
881: 24 O. L. J. 363; 4140. 555; 220. W. N. 89, dis- 
inguished. 
se saan person can combine in himself the status 
of an occupancy raiyat and a raiyat at fixed rate. [p. 
412, col. 2.] 

Sarbeswar Patra v. Bijoy Chand Mahatap, 63 Ind. 

Gna. 985; 49 C. 280; seed a J. 233; 26 0. W. N. 15; A 
. R. 1922 Cal. 287, followed. i WA 

r Bhutnath Naskar v. Monmotha Nath Mitra, 2 Ind. 

Cas. 615; 13 0. W. N. 1025: 110. L.J. 98, distingu- 

ished. - ; : A 

A point which could have been raised in a previous 
suit but was not necessary for the decision of the 
case and as such was not raised cannot operate as res 
judicata in a subsequent suit: [ibid.] 


Appeal againsta decree of the Additional 
District Judge, Pabna and Bogra at Pabna, 
dated the 17th of April 1923, reversing that 
of the Munsif, Second Court at Pabna, dated 

th of January 1923. 
SMe sara Chandra Basu, Dr, Radhabinode 
Pal and Babu Bhupendra Kishore Bose, for 
the Appellan i 
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Mr. Atul Chandra Gupta, Babu Radhica- 
ranjan Guha and Jatis Chandra Guha, for 
the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit instituted by the plaintiff for 


recovery of khas possession of certain lands. . 


The plaintiff's case was that the lands 
comprised a non-transferable occupancy 
holding and the holding had been transfer- 
red by the previous tenants in favour of the 
defendants. The plaintiff, therefore, asks 
for khas possession. The suit was decreed 
in the Court of first instance. The lower 
Appellate Court has reversed that decision 
and dismissed the suit. The plaintiff has, 
therefore, preferred this appeal. 
The first contention urged on behalf of 
the appellant is to the effect that the 
lower Appellate Court was in error in apply- 
ing to the case the presumption contained in 
el. (2) of s.50, Bengal Tenancy Act. Thesuit 
- being against a person who is said to be a 
purchaser ofa non-transferable occupancy 
holding is not a suit under the Bengal 
Tenancy Act and itis urged that in a suit 
of this description the presumption to 
which I have referred 
That isno doubt so, but the question to 
be considered is as to whether the learned 
Judge ofthe Court belowhas relied upon 
the presumption as contained in cl. (2) 
of s. 50 or he has not taken the facts into 
consideration in order to find what in- 
ference may legitimately be drawn from 
them. What the learned Judge has stated 
in his judgment is this. He has observed 
that itis well-settled that apart from the 
provisions ofs. 50 (2) it is open ‘io the 
Court to draw an inference ofa jote hav- 
ing been held at a fixed rent from the 
“time of the Permanent Settlement from 
the fact of long payment of a uniform 
rent. He has found in his judgment that 
“the origin of the tenancy is not known 
that the two suits which were instituted 
for enhancing the rent of the tenancy 
were unsuccessful that a third suit which 
was instituted for ejecting them had 
failed that in point of fact the rental re- 
mained unchanged for over 60 years, and that 
the tenancy has passed from generation to 
generation, and upon a consideration of these 
circumstances he has held that the reason- 
able inference tobe drawn is that the hold- 
ing was a maurasi mokurrari raiyati. The 
learned Judga, therefore, did not rely upon 
the presumption as a necessary presumption 


arising under s. 50 (2), Bengal Tenancy Act, 


RAJMOHINI DASE V. NAGENDRA KUMAR TALPATAA, 


is not applicable. . 


31} 
but from the fact that rent has been uniforni 


‘for a long series of years taken in con- 


junction with the other circumstances to 
which I have already referred and which 
have been found to exist in connection with 
this holding he has come to the conelusidn 
that it was a maurasi mokarrari raiyati. It 
cannot, therefore, be said that the learned 
Judge has relied upon the presumption as 
contained in that section but has drawn an 
inference from the facts which to some ex- 
tent are analogous to the presumption which 
arise under that section. That this is per- 
missible has been laid down in series of 
eases of this Court amongst which reference 
may bemade to the decision in the case 
of Pian Krishna Saha v. Mukta Sundari 
Dassya (1) where it has been laid down 
that in cuses to which the presumption 
under s. 50 (2) is not applicable the Court 
is entitled to consider the facts in view of 
of all the circumstances and determine 
whether it was not a just inference that 
the holding bears a fixed rental, and that 
there is nothing objectionable in drawing 
such an inference so long as the Court ag 
does not regard itself as legally bound tu 
apply the presumption which arises under 
that section. Much reliance has been 
placed on behalf ofthe appellant upon the 
case of Jagabandhu Saha v. Magnamoyi Dassi 
(2). All that this Court did in that case was 
that it refused to interfere with adecision 
in which the lower Appellate Court had not 
drawn theinference of fixity of rent from 
facts somewhat similar. It cannot be said 
that the facts in that case were exactly 
the same as here. A final Court of fact 
is competent to draw the necessary in- 
ference, provided it does not feel bound to 
take the presumption into account. 

- That is exactly the way in which the 
learned Judge has. dealt with the matter, 
and the appellant's contention that the 
learned Judge has relied upon the pre- 
sumption is not well-founded. 

Itis next urged that the learned Judge 
has been in error in not using against the 
defendants the admission which has been 
made by their predecessors the (vendors) 
in a previous suit which had been institut- 
ed by the plaintifiagainst them for eject- 
ment—the admission having been to the 
effect that they were occupancy raryats, 
This admission, it is said, is to be found ' 


1) 21 Ind. Oas. 544; 18 C. L. J. 193. 
3 33 Ind. Oas. 884; 240. L. J. 363; 44 C. 555; 23 


o, W. N. 89. 
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in the statement of the cases as recited 


-in the judgment in that suit. The learned’ 


. Judge, with reference to this matter, has 
. remarked thatin order to use the admis- 
- gion of the appellants-vendors the plaintiff- 
i Yespondent should have proved the written 


` gtatement filed by them and without this 


c- the recital as tothe statements of the facts 
of the case could not be used’ as an ad- 
mission, In the view that the learned Judge 


has taken of this matter, I think he is 


-right far from the statement of the respect- 
! ive cases of the parties in the judgment, 
. it cannot be gathered with certainty as to 

-what the exact nature, scope and extent of 


that admission ‘was, and if the plaintiff 


‘wanted to rely upon the admission of the 
- defendants-vendors as a piece of the evidence 
~ binding upon them it was obligatory on 
- their part to produce the written statement 
“in which that admission was contained. 
“This ground, therefore, also fails. 

The third ground urged on behalf of the 
appellant relates to the question of res-judt- 
cata. In the suit which the plaintiff had insti- 


V tuted against the vendors of the defendants 


‘for ejectment, the plaintiff alleged that he was 
-a raiyut and that the defendants-vendors 
- were under-raiyats, and the snit was in- 
- stituted on the footing cf them being under- 
raiyats under s. 49, Bengal Tenancy Act. In 
that suit it was decided that the defendanta 
thence were not under-raiyats but occupancy 
‘raiyats. It is said that that decision operates 
as res judicata inthe present suit on the 
question of the status of the defendants. 
“The learned Judge has dealt with, this 
matter in this way. He has observed that 
the finding in the judgment that the 
defendants were raiyats was sufficient for 
the determination of the suit and ifthe Court 
proceeded to determine the class of reiyats 
to which they belonged and held that 
they were occupancy rights it was unneces- 
sary and the decision were not res judicata 
to the trial of the question as to the status 
of the defendauts in the present suit. In 
dealing with this matter from this point 
of view I am not sure that the learned 
Judge was right, for it seems to me that 
if both the parties invited a decision of 
the Court on the questéon as to whether 
the defendants in that suit were occupancy 
raiyats or not the decision onthe ques- 
tion of the status of the defendants would 
be res judicata in a subsequent suit ‘as 
between the parties or -persons claiming 
under them. But there is another aspect. 
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of the case which has been passed before 
us by the learned Advocate for the re- 
spondents. He has contended that in the 
previous suit it was not necessary for the . 
defendants to urge that their status was 
something higher than that of occupancy ` 
raiyais, The suitwas one in ejectment on 
the footing of the defendants thence being 
under-vaiyais and it was enough for them 
to show that they were not under-raiyais 
but hada right of occupancy. The ques- 
tion as to whether they were raiyats hold- 
ing at fixed rent was not necessary to be ` 
urgedin thatsuit and if it was not neceg- 
sary to put forward that defence in thatsuit, 
it cannot be said that the decision in that 
suit on the question as to whether the 
defendants were raiyats at fixed rent or not 
cannot now be treated in the present suit 
as res judicata. That one and the same 
person can combine in himself the status 
of an occupancy raiyat and a raiyat ata 
fixed rent cannot now bedisputed in view 
of the decision of this Courtin the case of 
Sarbeswar Patra v. Bijoy Chand Mahatap 
(3). The contrary view to be found in the 
dictum of Mookerjee, J., in the case of 
Bhutnath Naskar v, Monmotha Nath Mitra 
(4) was dissented from in that case. In 
the ejectment suit it was not necessary 
for the defendants to say anything more 
than that they were occupancy ratyais 


and the decision arrived at was to the 
effect that they were such raiyats. “In 
the present suit they igo further and 


say that not only are they occupancy 
raiyais but that they have been holding 


“ab fixed rent from this time of the Per- 


manent Settlement and, therefore, they 


are maurast maikarrari raiyats. In this view 


the decision in the previous suit cannot 
be said to operate as res judicata in the 
present one. This ground, therefore, also - 
fails. All the grounds urged in support 
of the appeal. failing, the appeal must be 
and is accordingly - dismissed with costs. - 
M. B. 
` R. L. . Apreal dismissed. 
(3) 63 Ind. Cas. 986; 49 O. 280; 34 C. L.J. 233; 
O. W. N. 15; A. I. R 1922 Cal, 287. : 
a” 2 Ind. Cas. 675; 13 0. W. N. 1025; 11 C.L. o. 
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OUDH CHIEF COURT.. 
First O1vit APPEaL No. 69 or 1924. ` 
February 17, 1926. 
Present:—Sir Loius Stuart, Kr., Chief 
Judge, and Mr. Justice Misra. 
HAMID HUSAIN--PraIntTiFF~— 
APPELLANT 


VETSUS 
ZA AND OTHERS—DEFENDANTS 
— RESPONDENTS. : i 
Res judicata—Decision in same suit in previous 
- proceedings—Binding force. A 
A decision in previous proceedings in the same suit 
though not strictly speaking res judicata has still a 
binding force, [p. 315, col. 1.] A 


HADI RA 


Appeal from a decree of the Additional 
`. Subordinate Judge, Lucknow, dated the 30th 
“August 1924, 


> Mr. M. Wasimand Zahur Ahmad, for the 
` Appellant. 

Mr. S. N. Roy for Messrs. Radha Krishna 
< and Makund Bihari Lal, for the Respond- 
- ents. 


JUDGMENT.—The suit out of which 
this appeal arises was based on a deed of 
‘mortgage executed on the 4th November 
- 190: by a Muhammadan called Husain 
- Raza in favour nominally of a man called 
Gulzari Shah. It is, however, admitted by 
Gulzari Shah himself that the deed of 
mortgage was not executed in his favour 
“but was executed in his favour fictitiously. 
` Guigari Shah was the Muhammadan serv- 
“anb of a prostitute called-Husaini Jan. 
: Hasaini Jan was the mistress of a Hindu 
Deputy Collector called Magghu Narain. 
This man was subsequently dismissed from 
‘Government service and eventually changed 
-his religion, became a Muhammadan and 
married his mistress Husaini Jan. It would 
_appear from the evidence of Gulzari Shah 
that the money was really advanced by 
Husaini Jan herself, although it was under- 
stood ‘that the benefits of the mortgage 
were to be retained by her protector 
Magghu Narain. This mortgage carried 
simple interest at 18 per cent per annum 
with conditions as to the payment of com- 
pound interest in default of payment of 
simple interest and we have it established 
that on the 10th Saptember 1908 certain 
houses belonging to Husain Raza were 
given into the possession of the mortgagee, 
The rights under the mortgage-deed formed 
the subject of various transfers by succes- 
sion‘ and otherwise and finally were pur- 
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chased on the 15th of October ~1922 -for 
Rs, 2,000 by the present plaintiff-appellant. 
“The plaintiff-appellant then instituted a 
. suit on the 4th December 1922 upon the deel 
of-mortgage. The evidence closed on the 
2lst of January 1924 and the Subordinate 
’ Judge dismissed the suit on the 29th. of 
February 1924, on the ground thatit was 
barred by limitation. The plaintifi-appel- 
lant’s case on the subject of limitation was 
that inasmuch as the mortgagee had been 
in possession of certain mortgaged property 
-from 1908 onwardsand had received the rent 
of the property, limitation was saved under 
the provisions of section 20 of the Limita- 
tion Act, The learned Subordinate Judge 
repelled this suggestion upon the finding 
that the agreement under which the pro- 
perty had been delivered into the posses- 
sion of the mortgagee could not be proved 
under the provisions of s. 92 of the Evidence 
Act asit varied the. terms of the original 
contract of mortgage. An appeal was filed 
‘against the dismissal of the suit upon this 
point to the Court of the Judicial Commis- 
sioner which was decided on. the 7th July 
1924. It was decided by the Hon'ble Mr. 
Justice Hasan who was then the Officiating 
Judicial Commissioner. He decided that 
the suit was not barred by limitation hold- 
ing that in 1908 the mortgagor had put 
the mortgagee in possession of a portion of 
the mortgaged property on the understand- 
ing that he would accept the incoma of the 
mortgaged property up till the date of re- 
demption in full satisfaction of the whole of 
the interest which had accrued in the past 
and which would accrue in the future 
under the terms of the mortgage-deed. 
Upon this finding the plaintif-appellant 
could not be entitled to more than Rs.2,000 
the amount of principal of the deed of mort- 
gage. Asa result of this decision the suit 
e went back to the learned Subordinate 
Judge for re-hearing and as he found 
against the defendants upon the other points 
on which they contested their liability he 
dszrezd the plaintiff-appallant’s claim for 
Rs. 2,090. Inthe course of the subsequent 
hearing he refused to,permit the plaintiff- 
appellant to amend his plaint. The plaint- 
if appellant has again come to this Court 
in. appeal arguing that even if he had not 
been allowed to amend the plaint it wag 
open to him to ignore certain portions.of ths 
finding of the Judicial Oommissioner’s 
Court and that eyen if he were not allowed - 
to igaore those findings he could avoi 


$i4 


them by an amendment of the plaint which 
he should have been allowed to make. His 
learned Counsel has addressed us an ingeni- 
ous argument insupport of his position and 
St would have been difficult to have put the 
case for the appellant better than it -was 
put. We have first of all to see what Mr. 
Justice Hasan said. He stated: Ws 
“The agreement upon which the plaintiff 
relies is stated in para. 11 of the plaint and 
was amplified or explained by the learned 
Counsel for the plaintiff at a subsequent 
stage of the hearing of the suit. The 
Court below is of opinion that this agree- 
ment has the effect of converting what was 
a simple mortgage into a usufructuary 
mortgage. If this opinion was correct it 
would be difficult to escape the conclusion 
at which the Court below has arrived but 
the learned Advocate for the appellant 
challenges the accuracy of that opinion. 
The conclusion at which I have reached is 
that the contention of the learned Counsel 
for the appellant is sound and must be 
accepted. The deed of mortgage of the 
4th November 1904 was read at the hearing 
of this appeal more than once and I find 
nothing in the agreement as stated in para. 
llof the plaint and as explained later in the 
proceedings which in any manner contra- 
dicts, varies, adds toor subtracts from the 
terms of the original contract of mortgage. 
The general principle of s. 92 is not dis- 
puted. The question in the case as in all 
other cases must be the application of that 
principle to the circumstances of the parti- 
cular case. It is agreed that if the agree- 
ment under consideration merely provided 
for a means of satisfying the term of the 
contract relating to.the liability for interest 
s. 92 is no bar to proving it. On the other 
hand, it is also agreed that if the said 
agreement in any manner contradicts, 
varies, adds to or subtracts from the terms 
of the original contract it cannot be proved, 
I have to determine under which of these 
two conditions the present agreement falls 
and asl havesaid before I am of opinion 
that itfalls under the former and not the 
latter. The mortgagor had -made continu- 
ous default in payment of the interest 
from the date of the execution of the 
“document right up to the date of the 
alleged agreement except that he had paid 
a paltry sum of Rs. 60 during the long 
interval. The only reasonable construction 
which Ican placeon para. 11 of the plaint 
is that in view of the inability of the mort- 
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gagor to pay any interest either accumus 
lated orin the future the -mortgagee ap- 
proached the mortgagor to make such ar- 
rangements by means of which the latter's 
liability for the interest would be satisfied ` 
and the result was the arrangement under 
‘consideration. This amounts to nothing 
more or less than devising a method for 
the payment of the interest that_had accru- 
ed till then and was to accrue in the future. 
This being my interpretation of para, 11 
of the plaintit follows that the plaintiff is 
entitled to prove the agreement and the 
provisions of s.92 ofthe Indian Evidence 
Act are no bar to his doing so. 

“The learned Advocate for the appel- 
lants does not accept my construction of 
para. 11 of the plaint. His argument is 
that the agreement merely referred to the 
satisfaction of future interest and had no 
relation whatsoever to the interest that had 
accrued prior to the date of the agreement, 
He further contends that even as regards 
the future interest the agreement did not 
affect its running on the accumulated inter- 
est. j 

“I am not prepared to accept either of 
the two arguments.. It seems to me that 
this agreement related to the satisfac- 
tion of the entire liability of the mort- 
gagor both in respect of the past and the 
future interest on the principal amount. 
The plaintiff would thus be entitled to re- 
cover his principal amount only and his 
claim with regard to that is not barred by 
limitation, This ofcourse assumes that the 
rest of the pleas raised by the respondents 
are overruled.” 

The learned Counsel for the appellant 
takes the position that Mr. Justice Hasan 
had noright to decide the nature of the 
agreement at all; that we should consider 
that Mr. Justice Hasan’s remarks as to the 
interpretation of para. 11 are mere obiter 

«dicta; that for the purposes of the further 
trial the legal effect of Mr. Justice’ Hasan’s 
judgment was that the suit was not barred 
by limitation, and that it was open to the 
plaintiff-appellant to prove in hisown way 
as he wished what the agreement actually 
was, and to caleulate the amount of interest 
according to that proof. We cannot pos- 
sibly accede to this argument. It is clear to 
us that the interpretation of para. 11 of the 
plaint made by Mr. Justice Hasan went to 
the: whole root of his decision and that 
without that interpretation he could not: 
have decided the appeal atall. The point 


(94 I. 0. 1928) 


bafore him was this. If there was no agres- 
ment the suit was barred by limitation. 
In order to save limitation it was not only 
necessary to prove an agreement but an 
agreement that was admissible in evidence 
undér the provisions of s.92 of the Evi- 
dence Act. It was impossible for the 
Court to permit the plaintiff-appellant to 
avoid limitation without interpreting the 
agreement which he set up. What the 
plaintiff-appellant wants now is totake ad- 
vantage of Mr. Justice Hasan's decision, kin 
order to save limitation, and-to refuse to 
be bound by Mr. Justice Hasan’s decision 
wher it would deprive him of interest. 
We agree with the view taken by the 
learned Subordinate Judge on the point 
and consider that the matter ofthe dis- 
allowing of interest in the decree was finally 
settled by Mr. Justice Hasan's decision. 
“This is not a question of res judicata in 
the proper sense of the term ‘but of the 
binding nature of a decision in a previous 
proceeding in the same vase. 

The next point raised in the appeal can 
be disposed of very shortly, that is the 
refusal to permit the plaintiff-appellant to 
amend his plaint. The learned Subordi- 
nate Judge rightly refused to permit this 
amendment and would have been very 
wrong. if he had permitted it, for the effect 
of the amendment would clearly have been 
to have changed the nature of the plead- 
ings as interpreted by Mr. Justice Hasan. 
We, therefore, dismiss this appeal with 
costs, 

There is no force in the cros:-objections 
which fail and are accordingly dismissed 
with costs. 

The appeal having been decided the 
matier of stay can be decided with it. Ac- 
cording to our decision the amount due 
from the defendants is Rs. 2,403 +0. That 
amount has been paidinto Court. It will 
now be paid to the plaintiffappellant 
Saiyed Hamid Husain. The property will 
then vest in the defendants-mortgagors and 
such compensation as is paid by Govern- 
ee t, therefore, will be payable entirely to 

em, |’ 


R. L, : Appeal dismissed, ` 
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ALLAHABAD HIGH COURT. 
Savonp Civiu ArpgaL No 1413 or 1923.. 
February 22, 1926. 
Present:—Mr. Justice Dalal. s 
DHARAM SINGH AND oTaERs—DEFENDANTS 
— APPELLANTS i 
VETSUS 

BAKHSHI—PLAINTIEr—RESPONDENT, 
Hindu L-w—Adoption—Adoption of sonin another 
Jamily after father's death—Rights of adoptee in his 
natural family—Adoptee's sons, rights of, in natural 
family of their father—Civil Procedure Code (Act V 


. of 1908), 0. XLI, r. 88—Appeal by one of plaintiffs— 


Reversal of dismissal in favour of all. , 

An adopted son’s rights are extinguished in his na- 
turalfamily on his adoption whether he is adopted 
during the lifetime or after the death of his natural ` 
father. But the sons, if any, of the adopted in existence | 
at the time of adoption retain their rights in the natural 
family of their father. [p. 316, cols. 1 & 2. . 

Birbhadra Rath v. Kalpataru Panda, I C. L. J. 388 
and Kali Komal Mozumdar v. Uma Sunker Moitra, 10 I. 
A.138; 10 C. 232 13 0. L. R. 379; 7 Ind. Jur. 553; 4 Sar, 
P. C. J. 458; 5.Ind. Dec. (x. 8.) 156 (P. 0), referred to. 

Where only one of the several plaintiffs appeals from: 
the dismissal of suit ona ground common to all, the 
dismissal may be set aside for the benefit of all the 
plaintiffs. [p. 316, col. 2.) | | 

Second appeal against a decree of the 
Additional Subordinate Judge, Saharanpur, 
dated the 14th February 1923. l 

Mr. A. Sanyal, for the Appellants. 

Mr, Nehal Chand, for the Respondent., 

JUDGMENT.—The - lower Appellate 
Court has written a very scrappy judgment 
in a very interesting case under the Hindu 
Law. The father of the three defendants- 
appellants one Sarnam by name was adopt- 
ed by Kura. This is now a finding of fact 
and cannot be questioned in second appeal. 
I shall consider the facts of the case accept- 
ing the finding. There was disagreement 
between the Trial Court and the lower 
Appellate Court., It is another finding of 


. fact which I accept because it has been 


so held by both the Subordinate Courts 
that plaintiff was adopted by ‚Kura after 
the death of his natural father, Mehru. 
On this ground the Trial Court-held. that 
Sarnam having inherited a .share-in his 
natural father's property cannot be. divested , 
of that property on adoptio by, Kura. The 
plaintiff who, as is usual, came to, Court on 
false allegations alleged falgely; that the, 
defendants had newer been .in. possession 
of the property and that their father ceased 
to be in possession onhis adoption, This 
case was quite false. Even after ‘the adop- 
tion Sarnam had continued to share in the 
profits of the family of his birth. 

The Trial Court was of opinion that the 
property of Mehru once having been in- 
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vested ‘in the | Hai öf Bafhani, ` Sarham 
could not be divested of such property on 
his adoption, -The lower Appellate Court. 
_disagreed with this view and, in my opinios, 
“eoryectly. There was .no vesting of any 
property in Sarnam on Mehrus death. 

Barnam at his birth got a vested interest in 

the family property being a Hindu son. 

Jt, therefore, makes no difference as to ex- 
“tinction of a person's rights in his natural 
‘family whether he be adopted during the 
‘lifetime of his natural father or after the 

death of his natural father, The lower 
| Appellate Court has avoided the view of 

divesting the property unnecessarily. Every 
“Hindu son at birth is vested with joint 
ancestral property and he is divested on 

‘adoption. With his usual lucidity, Mooker- 
“jee, J, has thus enunciated the law on the 
“subject of adoption in the case of Birbhadra 
: Rath v. Kalpataru Panda (1). 

_ “This view (that is of their Lordships of 
“the Privy Council in Kali Komul Mozum- 
„dar v. Uma Shankar Moitra (2) is founded 
“on the proposition that the theory of adop- 
-tion involves.thé principle of complete 

severance of the child adopted, from the 

family in which heis born, and his com- 
plete substitution into the adopter’s family, 

-as if he were born in it. To put the matter 

‘in another way,’ an absolute adoption 

“appears to operate as birth of the boy in 

the family of adoption and as civil death in 

‘the family of birth, having regard to the 
“legal consequences that are incidents of such 

“adoption”. 

On Sarnam’ s adoption, therefore, the rights 
‘of the parties would” be governed as if 
‘Sarnam had died at that moment with re- 
‘gard to the natural familyzand been born to 
his adoptive father. He will, therefoie, be 
‘divested of his rights in the property of 
‘his natural family and vested with rights 
in the family of his adoptive father. So far 
J agree with the opinion of the:lower Court 
‘though not in the reasons given. ` 
as I also agree. with the concurrent find- 
ings of both the Subordinate Courts that 
no question of adverse possession can ‘arise 

jecause the’ plaintiff’e are admittedly in 
possession of the property which has not 

‘been partitioned. It appears that the 
plaintiffs’ share between themselves bave 

pot been Seten and even if Sarnam 


G 1 O. L. J. 388. ~ 
: {29-10 1. A. J38; 10 ©. 209 13 c. L. R. 379; 7 Ind. 
Jani A Sar,; P.-C. 1. 458; 5 Ind. Jur. (xN. s.) :156 
(P.O) i i 
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‘and after him his sons continued - to derive 
benefit from the property in suit, this 
fact cannot start adverse - possession from 
the date of Sarnam’s adoption. Both the 
Subordinate Courts have also rightly ‘held 


that a suitfor declaration was sufficient,. as 


the plaintiffs are at present in possession of 
the property in suit. 

This disposes of grounds of appeal Nos. 2, 
In ground of.appeal No 2it was 
alleged that Sarnam was separate from his 
brothers, but. the entire trend of the pro- 
ceedings in the two Subordinate Courts 
“convinces me that there has been no parti- 
tion and. that Sirnam was nob separate 
from his brothers when he was adopted. 
I hold accordingly. - . 

As to ground of appeal No. 5, though 
only ‘one plaintiff.appealed against the 
dismissal of the suit, the lower Court had ° 
power to set aside the entire decree of the 
.Trial Court and grant relief to all the 


plaintiffs. 
One difficulty, however, remains: It has 


¿not yet been decided whether the defend- 


ants orany one of them were in existence 


‘or not when Sarnam was adopted. My 
view would be, 


though I do-not record 
it asa. definite finding, that ifany of the 
‘defendants was in existence on the date 
.of the’ adoption of Sarnam’ ‘he would be 


. vested with interest in the property and 


Sarnam’s adoption which. would involve 
Sarnam'’s civil, death as regards the pro- 
perty in suit would not, as a matter of 


„course; have the. same effect on the rights . 


:0f his. son or sons.- L think I would hold 
‘that if Sarnam’s sons or even one of them 


were in existence when Sarnam was adopt- 
ed, the plaintiff's suit. would fail. 


Such, being my opinion at least at pre- 


‘sent, I refer ‘the following issue for decision 


‘to. the lower Appellate Court. 
“* Was. any of the defendants born prior 


to the date of the adoption of Sarnam ? 


The parties shall be permitted .to. pro- 
‘duce fresh evidence. Return shall be made 
‘within three months of to-day’s date-and the 
‘appeal shall be tied tome. Ten days’ time 
shall be granted for filing objections on 
return of the findings, 

R. L. 
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OUDH CHIEF COURT. 
EXECUTION or DEUREE APPEAL No. 29 
oF 1925. 

October 30, 1925. 
Present:—Mr. Justice Ashworth and 

ve Mr. Justice Neave. 
AHMAD MIRZA BEG AND OTHERS 
~J UDUMENT- DEBTORS—A PPELLANTS 
: | veTSUS 

“Tas ALLAHABAD BANK, LIMITED, 

‘ LUCKNOW—Ducrer-HoLtvEx— č ' 
oe, RESrONDENT, 

Civil Procedure Code (Act V of 1908), O. XX, r. 11, 
O. XXIII, r. 8, 0. XXXIV, r. 4—Compromise decree 
passed in mortgage suit, nature of—-Preliminary 
decree, necessity of, in mortgage suit-- Decree, adjust- 
ment of, by another decree. 

Order XXIL, r. 3, Q. P. O., does not contemplate the 
necessity of two decrees, a preliminary and a final but 
only one decree, Therefore, a compromise decree in a 
suit on an hypothecation must be regarded a final and 
an executable decree and nut one under O, XXXIV, 
r. 4. |p. 315, col. 2.) ` 


The necessity to pass a preliminary decrce in a suit’ 
on the basis of a mortgage arises only when the plaint- . 


fib a and not where the matter is compromised, 
ibid. i 


Durga Baarthi v. Andesh Rai, 11 Ind. Cas. 528; 14- 


0. O. 147, distinguished. i 

An agreement which puts an end toa liability 
under a decree by substituting a new liability under 
the agreenier.t may be held to be an adjustment of the 
decree and may itself be embodied into a decree which 
goeree rad be one under O. XX, r. 11, C. P.Q. [p, 

, col. 

Ladd Govindoss Krishna Doss v. Ramdoss Vishna- 
doss, 28 Ind. Cas. 376; 17 M. L. T. 222; (1915) M. W. 
N. 225, distinguished. 

Fateh Muhammad v. Gopal Das, 7 A. 424; A. W.N. 
(1885) 76; 4 Ind. Dec. (N. 8.) 593, Thakoor, Dyal Singh 
y. Sarjů Pershad Missar, 20 C. 32; 10 Ind. Dec. x. 8.) 
16 and Sadasiva Pillai v, Ramalinga Pillai, 15 B. L. 


R. 383; 44 W. R, 193; 21. A. 219; 3 sar. P. O. J. 519; 3 


Suth. P. O. J. 190 (P. CO), referred to. : 
Appeal from an order of the Subordinate 
a KBO Sitapur, dated the l8th February 


Messrs. M, Wasim, Niamat Ullah and R: 


K. Bose, for the Appellants. on S 

Messrs. Bisheshwar Nath Srivastava and 
Chhail Behari Lal, for the Respondents, ` 

J UDGMEN T.—This appeal arises out 
of an application for execution of a decree, 
dated 1hth February 1921. The history of 
this decree is as follows:— 

In 1914 or 1915 the Allahabad Bank 
decree-holder in this case, sued the judg- 
ment-debtors on a hypothecation deed. 
The case was settled by a compromise that 
was given effect to in a decree, dated 30th 
March 1915, which provided that the money 


should be paid by instalments extending | 


over seven or eight years, Default was 
made in payment of the instalments, and 


“bya compromise. 
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execution of this decree was applied for. 
It was refused as the Subordinate Judge. 


held that toe decree was not capable of 
execution. His greund for holding this 
appears tohave been that the decree of the 


` 30th March, 1915, was a preliminary decree 
for sale of the property, and was ineffectual . 


without a further final decree, and that no 


application for final decree could be made,’ 
_ as the time for applying for such had pass- 


ed. Against the order ofthe Subordinate 
Judge refusing execution àn appeal was 
filed to this Court. 
y The judgment-debtors 
withdrew their ohjections that there was 
any necessity for a decree absolute and 


that execution was in any way barred by. 


limitation. Interest was reduced from 7} per 
cent. to 6 per cent, furtlier-time was allowed 
and smaller instalments fixed. This Ccurt 


passed an order that the appeal should be | 


allowed in terms ofthe compromise which 


ree, It also framed a decree which, it may 
- be remarked, said nothing about the appeal 


before the Court being. dismissed, but pro- . 


‘eeeded directly to decree the terms of the 
compromise. These terms provided for 
“payment by instalments. After the pay- 
` méntof two instalments the judgment debt- 
ors made default, and accordingly the 
‘decree-holder has made the application out 


of which this appeal arises for realising . 


the balance due to ‘him by sale in accord- 
“ance with the terms of the compromise as 
embodied in this Court’s decree of 1921, 


The Subordinate Judge held that the ` 


compromise as embodied in this Court’s 


- decree or order of the 16th February, 1921, - 
“was capable of execution and thathe (the - 
Subordinate Judge) could not question the . 


validity of that order. He rejected the plea 
-that the compromise of the 16th February, 


` 1921, was a compromise,’ which might have | 


‘been enforced by a regular suit, but could 
not be enforced (without some decree passed 
on it) in execution proceedings, f 


The following questions arise in this 
appeal. j 

1. Was the original-decree of the 80th 
of March a preliminary decree passed under 
O. XXXIV, r. 4, or was it a final decree 
passed under O. XXIII, r. 3, that is to say 
a decree passed on a compromise of suit? 

2. Was the decree of the latter character 
one that could be passed ina suit brought 
ona hypothecation bond? 


That appeal was settled ` 


was to'be incorporated in the Court’s dec-" 


ake 
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+ 3. Was this Court entitled in the execu- 
tion appeal culminating in the order of the 

, 6th February, 1921, to passa decree modi- 
fying the terms of the original decree of 
the s0th March 1915? . 

4, Assuming that it was not so entitled, 
was the lower Court debaried from ques- 
tioning its right to dogo, and similarly is 
this Court debarred from questioning that 
right? 

In respect of the first question it is urged 
by the appellants-judgment-debtors that 
the decree of the 30th March 1915 must 
be held to have been a decree under 
O. XXXIV, r. 4 of the C. P. O., (that is to 
saya decreein the form prescribed in & 
decreein a suit on a mortgage for sale) 
for two reasons. The firstreason is that 
the Court specifically ordered that the 
decree should be prepared "under 
O. XXXIV, r. 4, 0. P.C. The second rea- 
son is that the Court had no- power to pass 
a decree in any other form. Neither of 
these reasons commend themselves to us. 
The orderof the Court was “The decree 
will be prepared in terms of the applica- 
tion Ex. 7 (i. e., the compromise) and under 
0, XXXIV, 1.4, © P. O.” These words 
are clearly contradictory, Ifthe decree was 
to follow the compromise, then it would be 
a compromise decree, and not a decree 
under O. XXXIV, r. 4, which makes no 
provision for an instalment decree. The 
appellants’ Counsel has endeavoured to 
reconcile this conflicting language by say- 
ing thatthe intention was to have a decree 
providing for instalments, but otherwise 
following the form required by O. XXXIV, 
r. 4, thatis to say a preliminary decree of a 
character not prescribed by the Code. 
The answer to this argument is implied in 
our answer to the second contention that 
the Court had no power to vary the form 
of decree prescribed by O. XXXIV, 1.4, It? 
will be observed that the opening words of 
the said rule are: “Ina suit for saleif the 
plaintiff succeeds”. Now this was not a 
case where the plaintiff succeeded, but it 
was a case where the matter was settled by 
acompromise, Theprovision of the Code 

. applicable was not O. XXXIV, r.4 but 
O. XXIII, r. 3, which provides that, “Where 
it is proved to the satisfaction of the Court 
that asuithas been adjusted wholly or in 

_ part by any lawful agreement......the Court 
shall order such agreement, compromise or 
satisfaction to be recorded, and shall pass a 


decree in accordance therewith so far as it. 
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relates to the suit.” It is clear that the 
paramount intention in the mind of the 
Court was to act under this section, and 
the Court's ieference in its order to 
O. XXXIV, r. 4, which should have been a 
reference toO. XXIII, r. 3, may be dis- 
regarded. It isalso clear that the compro- 
mise did not contemplate the necessity of 
afinal decree being prepared, but meant 
thatthe debt should be realisable directly 
in execution proceedings without the inter- 
vention of any further decree, thatis ofa 
decree absolute. Order XXIII, r.3, does not 
contemplate - the necessity of two decrees, 
i. e., a preliminary and a final, but only of 
one decree. We, therefore, hold that the 
original decree is a final decree. 

Asto question (2), it has been argued 
that O. XXXIV, r.4 of the Code must mean 


that no other form of decree than that speci- | ` 


fied can be used in any case where the 
suit for sale is brought on a mortgage. 
We have already pointed out that this 
order only refersto a case where a plaintiff 


succeeds, and not toa case where the mat-— 


ter is compromised. Our attention has been 
drawn to Durga Bharthi v. Andesh Rai (1). 
That case is to bé distinguished from the 
present one inasmuch as in that case a 
preliminary decree had been passed and 
the partiesthen came to an agreement to 


extend the statutory period of six months. 
for payment of the mortgage-money. It- 


was held: that the parties could not by 
agreement obtain an extension of time and 
that the only remedy of the decree-holder 
was to apply for a decree absolute. In 
this case we have held that the decree of 
1915, was a final decree and not a prelimi- 
nary decree. In that ruling it was pointed 
out thatif the decree-holder had got his 
decree made absolute for sale it would have 
been permissible to agree to an extension of 
time, but that it wasnot possible to extend 


the statutory limit of six months prescribed. - 


in the preliminary decree. . 


As toquestion (3) the argument of the © 


1 


appêllant is that the compromise of thel6th * *. 


February 1921, did not amount to an ad- 
justment of the decree of 1915, within the 


meaning of 0. XXI, r. 2, and that even if it: 


was such an adjustment the only power of 
this Court was io record. the adjustment, 
and the Court had no power to frame a new 
decree embodying the terms of the adjust- 
ment. In support of the first contention 


(1) 11 Ind. Oas. 528; 14 0, O. 147, 
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reliance is placed on a ruling of the Madras 
High Court, Lodd Govindoss Kishna 
Doss v. Ramdoss Vishnadoss (2). It was 
heldin that case that, “The adjustment 
referred to in O. XXI, r. 2 of the C. P. ©. is 
a transaction which extinguishes the decree 
as such in whole orin part and results in 
a satisfaction of the whole or a portion of 
the decree in respect of the particular relief 
or reliefs granted by the decree, A trans- 
action by which the parties agree to vary 
the mode by which the reliefs granted by 
the decree are to be realised in execution 
inthat suit or the time when the decree 
becomes executable, is not an adjustment 
of the decree but it is a transaction which 
attempts to vary the terms of the decree, 
. leading the altered terms to stand in the 
place of the terms of the decree so as to 
constitute a new executable decree.” 
With all respect we are unable to give so 
narrow an interpretation to the word 
“adjustment”, Ina ruling of the Allah- 
abad High Court, Fateh Muhammad v., 
Gopal Das (3), it was held that adjustment 
could take place by means ofa new con- 
tract provided that the new contract put 
anend entirely to the liability under the 
decree, We hold that an agreement which 
puts anend to the liability under the decree 
by substit iting a new liability under the 
agreement may properly be held to be an 
adjustment of the decree. It is, however, 
said that the power of the Court under 
O. XXI, r. 2 was merely to record the com- 
promise and to proceed no further in execu- 
tion of the decree that was adjusted. The 
derree-holder, should, it ise urged, have’ 
brought a fresh suit on the basis of the 
compromise agreement, Respondent's Coun- 
sel, however, on the other hand argues 
that an agreement which’ was recorded 
by a Court under O. XXI, r. 2may be en- 
forced directly in execution proceedings, 
Reliance is placed on Thakoor Dyal Singh 
v. Sarju Pershad Misser (4). As in the 
present case, the parties had agreed to the’ 
compromise being directly enforced in 
execution proceedings. The ruling profess- 
ed to be based upona Privy Council ruling, 
Sadasiva Pillai v. Ramalinga Pillai (5). 
In that ruling it washeld that assuming a 


(@ 28 Ind. Cas. 376; 17M. L. T. 222; (1915) M. W. 
Ry TA. 424; A. W. N. (1885) 76; 4 Ind, Dec... s.) 
(4) 20 O. 22; 10 Ind. Dec. (x. 8.) 16 


1 . Ery 
(5) 15 B. L. R, 383; 24 W, R. 193; 2 I. A. 219; 3 Sat.’ 


P, O. J, 619; 3 Suth, P, O, J, 190 P O), 
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-another capacity. ; : : 
‘Privy Council ruling just considered x te 
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decree made no provision for mesne profits 
after a certain date but the parties in the 
course of execution proceedings agreed, 
that mesne prolits after that date should be 
realised then they could be realised in 
execution of the decree. Their Lordships 
held as follows:—‘'Where a Court has gene- 
ral jurisdiction over the subject-matter of 
aclaim, parties may be held to an agree- 
ment that the questions between them 
should be heard and determined by pro- 
ceedings contrary to the ordinary cursus 
curi.” It is doubtful whether the Privy. 
Council ruling which was given in 1875 
can be held applicable to the facts of the 
present casein view of the provision of 
O. XX, r. 11 of the present C. P. C. of 1908. 
Clause (2) of this rule specifically provides 
that “After the passing of any such decree 
(where and in so far as the decree is for the 
payment of money) the Court may, on the 
application of the judgment-debtor—order 
that payment of the amount decreed should | 
be postponed'or shall be made by instal- 
ments on such terms as to the payment 
of interest, the attachment ofthe pro- 
perty of the judgment-debtor, or the 
taking of security from him, or other- 
wise, as if thinks fit”. It was argued in 
this case by the respondent that this provi- 
sion would not apply to the money due and 
could not be invoked as justifying the 
Court’s order of the 16th February 1921 
The first reason was that ' 
this provision only applies to a simple 
money-decree, This objection fails to give - 
effect to the words “In so far as the decree ` 
is for the payment of money”, The second 
objection was that the rule did not apply 
to a preliminary decree for saleon a mort- 
gage. This argument comes strangely 
from the respondent's Counsel, who, in his 


.argument generally has taken up the posi- 


tion, which we have conceded to be correct, 
that the decree of 1915, was not a decree 
XXXIV, r. 4. Accordingly we 
hold that strictlyspeaking the amendment of 


‘the decree of 1915, should have been effect- 


ed under O. XX, r. 11 and by the Court 
that passed the decre8. It is urged that 
the Court of first instance dealing with 


the application for execution in 1921, cannot 
.be regarded as the Court that passed the 
-decree, 


This we do not admit, Under 
general principles a Court exercising one 
capacity still remains capable of-powers in 
We ‘may invoke the 
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show that thisis so. When their Lord- 
ships used the phrase “A Court having a 
general. jurisdiction over the subject- 
matter of a claim” they referred to the case 
where an Execution Court was also the 
Court that passed the decree. Now this 
Oourtas an Appellate Court had the powers 
of the Court of first instance and it could 
amend the decree of 1915 because that 
Court of first instance had such powers. 
Indeed under s. 37 of the O. P. ©., the 
decree of this Court has to be regarded as 
a decree of the Court of first instance. It 
was merely a matter of form whether this 
Court amended the original decree of 1915 
or framed a new decree embodying the 
amendments settled by the compromise. 
Aceordingly we hold that the decree 
framed by this Court in February 1921 was 
` framed in exercise of powers under O. XX, 
r, 11 and was valid. 

As to question (4), which in view of our 
decision on question (3)it is not really 
‘necessary to decide, we agree with the lower 
Court that that Court could not question 
the validity of the decree of this Court of 
February 1921, that decree being equivalent 
to a decree of the Court that passed the 
original decree. It is well-established law 
that the Executing Court has no power to 
question tha jurisdiction of the Court that 
lawfully sends to it a decree for execution. 
Nor can a Court when executing its own 
decree question, qua Execution Court, its 
own power to have framed that decree, A 
fortiori it cannot question a decree framed 
by its own Appellate Court. 

Accordingly we hold that the decree of 
1915 was a final decree and not merely a 
preliminary decree and that it was a lawful 
and executable decree. We also hold that 
the decree of the 16th February 1921 
framed by this Court in substitution of the 
decree of 1915 was a valid decree. 
the lower Court was not entitled to question 
its validity. We accordingly dismiss this 
appeal with costs, | 


R L Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
SECOND Urvint APPEAL No, 223 or 1926. 
March 4, 1926. 

Present:—Mr, Justice Sulaiman and 
Mr. Justice Mukerji. 

CHUNNI SINGH—DEFENDANT— 
APPELLANT 

VETSUS d 
LAKSHPAT SINGH—PLAINTIFF AND 
BHOREY KHAN AND OTHERS— DEPENDANTS 
— RESPONDENTS, 
Pre-emption—Sale of nine items of properties by one 
deed—Pre-emption as to one—-Partial pre-emption. 
Where nine items of property are sold to nine 
different persons for different considerations by one set 
of vendors by execution and registration of a single 
deed of sale, there are in effect nine different sales and 
a suit for pre-emption with regard to one of them can- 
not be resisted on the ground of partial pre-emp- 
tion. . 
Lachhman v. Tulsi Ram, 2 A. L. J. 199, referred to, 
Brij Narain Rai v. Ram Dhari Rai, 40 Ind. Cas. 40, 
distinguished. 


Second appeal from a decree of the Addi- 
tional Subordinate Judge, Bulandshahr, 
dated the 26th October 1925. 

Messrs, S. K. Dar and 8. N. Gupta, forthe - 
Appellant. 


SUDGMENT.—This is a defendant's 
appeal arising outof a suit for pre-emption. ` 
By one document, dated the 29th January, 
1924, nine items of properties were sold to 
nine different vendees for different amounts 
of considerations; but there was only one 
document executed and registered, as the 
entire properties belonged to one set of 
Among these vendees was one 
Kanchan Singh, who admittedly was a co- 
sharer in the property purchased by him, 
The plaintiff has brought a suit for pre- ` 
emption against the appellant Chunni 
Singh only in respect of the item of the 
property purchased by him under the sale- 
deed. This property was separately ear- 
marked as property having been purchased 
by Chunni Singh, a separate amount of 
the sale consideration was mentioned and 
the other vendees had no joint interest in 
this property at all. The first Court dis- 
missed the claim on -the ground that this 
was a case of partial pre-emption, which 
disqualified the pre-emptor from obtaining 
a decree. The lower Appellate Court, in 
view of the specification of the shares in the 
sale-deed, has come to a contrary conclu- 
sion. 

Although it is true that there was only 
one document executed, there can also be 
no doubt that different items of properties 
were sold to different persons and, there- 
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fore, there were really nine different con- 
tracts, although they were all evidenced. 
“by. one document. It cannot be doubted 
that, if a suit were brought by the plaintiff 
against Kanchan Singh, he could success- 
fully resist the claim on the ground that 
he was a co-sharer in the property pur- 
chased by him. The mere fact that he 
has allowed the other vendees to be joined 
in the sale-deed would, in no way, have 
deprived him ofhis right. The contention 
before us is that it was the duty of the 
plaintiff to have brought the suit against 
all the other vendees, that is to say, all 
the vendees other than Kanchan Singh. 
This contention cannot be accepted. If 
this transaction is to be deemed to con- 
sist of nine different transactions with nine 
different persons, then it was certainly open 
to the plaintiff to object to one vendee 
and not the others. He would, therefore, 
have a right to claim pre-emption against 
Chunni. Singh, even though he has chosen 
not to object to. the ‘coming in of other 
strangers. That this was the view before 
the new Pre-emption Act was passed can- 
not be doubted. We can only refer to the 
case of Lachhman v. Tulsi: Ram (1) where, 
although one solitary amount was men- 
tioned in the sale-deed for two items of 
properties, at the foot of the document 
details were separately given. It was held 
by a learned Judge of this Court that it 
was open to the plaintiff to maintain a 
claim for pre-emption of either of the two 
properties, although both had heen pur- 
chased by the same vendee. The case of 
Brij Narain Raiv. Rum Dhari Rai (2) is 
distinguishable, because there properties in 
two mahals were sold for one consideration 
and there was apparently no specification 
of the different prices for the two mahals. 
Lastly, it is contended that the enactment 
of s. 16 of the new Act has altered the posi- 
tion. We cannot accept this contention.. The 
law has in no way been altered. As against 
defendants-vendees the plaintiff could not 
have claimed pre-emption in respect of any 
property which he has not included in this 
suit. The provisions of s 22 also go to 
suggest that, where a purchaser has a de- 
fined interest in the sale-deed, he cannot be 
said to have acquired the property jointly 
with others. The appeal accordingly fails 
and is dismissed under O. XLI, r.11,U. P.O. 
R. L, Appeal dismissed. 
(0) 2A. L.J, 199. 
» (040 Ind, Cag, 49, 


al 


` RAJENDRA NATH DAS V. PEYARI MOHAN DAS. 


321 


CALCUTTA HIGH COURT. - 
APPEAL FROM APPELLATE DECREE No. 2301 
oF 1923. 

December 3, 1925. 
Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
RAJENDRA NATH (KUMAR) DAS— 
PLaINTIFF—APPEBLLANT 
Versus 
PEYARI MOHAN DAS AND orHERs— 
Pro forma DEFENDANTS— RESPONDENTS. 
Hindu Law—Alienation—Permanent lease by widow 
in consideration of alienee looking after her—Legal 
necessity. 
A permanent lease granted by a Hindu widow in 
consideration of the alienee looking after her and her 
property is for good legal necessity and is valid. 


Appeal against a decree of the District 
Judge, Jessore, dated the 25th May 1928, 
modifying that of the Munsif, First Court, 
Narail, dated the 30th March 1922, 

Babu Hemendra Chandra Sen, for the Ap- 
pellant. 

Babu Profulla Kamal Das, for the Re- 


spondents. 
JUDGMENT. 
Ghose, J.—This appeal arises out of a 
suit for recovery of khas possession of a cer- 
tain land on the ground that the plaintiff is 


the reversioner of one Rup Chand Das who, 


died many yedrs ago. Rup Chand left a 
widow Haramani and a daughter. The 
daughter was married to one Mahima 
Chandra who lived in the house as gliar 
jawai. Mahima had a daughter born and 
brought up in the house of Haramani. 
She was married to defendant No. 1.” It is 
said that the land in possession of defendant 
No 1 was granted under a permanent lease 
to him by Haramani. The finding js that 
defendant No. 1 was givena lease of these 
properties in consideration of his looking 
after Haramani who had no male relation 
to look after her or her property. For that 
*consideration defendant No. 1 married her 
grand-daughter and Jived in the house as 
ghar jawat. The learned Judge held that 
that was good legal necessity. I see no 
reason to differ fiom him. 

On that giound the appeal with regard to 
the properties in the pogsession of defendant 
No. 1 must be dismissed with costs. 

The plaintiff gota decree as against de- 
fendant No. 3 in both the Courts below 
which was not challanged. 


Cuming, J.—1 agree. 


Rh Appeal.allowed, 
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PRIVY COUNCIL. i 

APPEAL FROM 1HE Mavras Hien COURT. 
January 21, 1926. > 

e Present:—Lord Dunedin, Lord Shaw, 

Lord Blanesburgh add Sir John Edge. 
Raja RAJESWARA SETUPATI 
AVERGAL, RAJA or RAMNAD— 
APPELLANT 
i versus 
KAMID ROWTHEN AND oTHERS— 


RESPONDENTS. Sae 

Madras Hstates Land Act (I of 1908), s. 12, scope 
of—Trees on land under lease, rights in. 

Where trees are growing in land which is held by a 
ryot, though no mention of trees be made in any lease, 
s. 12 of the Madras Estates Land Act applies and the 
Jandholder has no claim. But where the trees are let 
to a person on whose land they do not grow the land- 
holder has a claim for full value of the trees cut by 
the ryot. |p. 325, col. 2.] 

Murugappa Chettiar v. Ramanathan Chettiar, 26 
Ind. Cas. 60; 1 L. W. 881, approved. 


Appeal from the judgment and decree of 
the Madras High Court (Sadasiva Aiyarand 
Spencer, JJ.),in O. R. P. Nos. 164 to 178, 180 
to 183 of 1918, dated the 24th February 1920, 
and printed as60Ind. Cas. 90, preferred against 
the decree of the Munsif, Manamadura. 

Messrs. L. DeGruyther and Kenworthy 
Brown, for the Appellant. 

Messrs. K. V, L. Navasimham and P. Sub- 
ba Rao, for the Respondents: 

JUDGMENT. 

Lord Dunedin.—The plaintif in the 
present set of cases is the Zemindar of 
Ramnad, an estate situated in the Presi- 
dency of Madras. The-defendants are ryots 
who are tenants of the plaintiffin virtue of 
certain pattahs. The plaintiff complained 
that the defendants had cut down trees be- 
longiog to him The trees were -palmyra 
trees, which yield a juice which is tapped 
from the trees, and, as it makes an intoxi- 
cating liquor, has a commercial value. The 
plaintiffraised separate actions against each 
alleged wrongdoer inthe Court of the Dis- 
trict Munsifof Manamadura. The pleading 
in the case was, in the highest degree un- 
satisfactory and was, as will appear hereafter, 
the real cause of the unsatisfactory condi- 
tion of thecase on the appeal before this 
Board. It may be here parenthetically ex- 
plaind that the ordifiary position of a ryot 
is that he isin possession of the land for 
agricultural uses, but that he is not entitled 
to cut down trees. Butin Madras there is 
special legislation dealing with the subject, 
namely, the Madras Estates Land Act, being 
Act I of 1908. Section 12 of that Act is in 
the following terms :— 
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“Subject toany rights which by custom 
or by contract in writing executed by the 
ryot beforethe passing of this Act are re- 
served to the landholder, every occupancy 
ryot shall have theright to use, enjoy and 
cut down all trees now in his holding and 
in the case of trees which after the passing 
of this Act may be planted by the ryot or 
which may naturally grow upon the holding 
he shall have the right to use; enjoy and 
cut them down, notwithstanding any cont- 
ract or custom to the contrary.” 

In the definition clause, s. 3, sub-s. 6 
“occupancy ryot' is defined:— . 

“ ‘Occupancy ryot’ means a ryot having a 
permanent right of occupancy in his hold- 
ing.” 

Then sub-s. 15 defines “ryot” :— 

“ ‘Ryot’ means a person who holds for the 
purpose of agriculture ryoti landin an estate 
on condition of paying to the landholder 
the rent-which is legally due upon it.” 

Sub-section 3 defines “holding” :— 

““Holding’ means a parcel, or parcels of 
land held under a single pattah or engage- 
ment ina single village.” 

Now, what the plaintiff ought to have 
said in each case was in plain terms that 
the defendants were not persons to whom 
s. 12 applied, because .they were lessees of 
the trees in terms which made them usu- 
fructuaries of the trees, but did. not give 
them the treesasa mere appanage of land 
let tothem, and then to have averred that 
they. had wrongfully cut down the trees. 
Instead of this, what he did was this (the 
averments in one case may be taken asa 
sample of the whole as they are all in terms 
practically identical), After averring the 
cutting down of the trees, he said :— 

“The defendant, who is bound according 
to the custom of the village and zamin and 
according to law to pay compensation to | 
the plaintiff for the said trees, - has not done 
50.” - 

To this the defendant (again taking one 
case asasample) replied first, by denying 
that thetrees had been cut and, second, by 
denying the custom alleged. It is thus 
evident .that, so far, the real question as to 
whether the Act of 1908 applied had not 
been properly raised. tis true that it had 
been alleged that the pottah wasa tree potiah, 
But thatallegation had not been pressed home 
by the appropriate plea, that the result waa 
that the Act did not apply. On the contrary 
a custom of payment had been setup which | 
exactly fits the exception mentioned in the 
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opening words of s. 12. The parties then 
went totrialin the Court of the District 
Munsif of Manamadura. He delivered a 
judgment. In this ‘judgment he found as 
a fact that the trees had been cut. 


paid for the trees, the trees belonged to 
the zemindar and that, therefore, at Common 
Law, apart from custom, if the tenants cut 
the trees, they must pay damages. He then 
went on to deal with the averment of cus- 
tom asif it had been an averment of custom, 
not as toright of payment, which it obvi- 
ously was, but as to scale of payment, which 
it obviously was not. He then found that 
there was no universal custom proved as 
to scale, and thus -it being left to. himself 
to determine the figure of damages,. he de- 


termined them as 25 years’ purchase of the 


annual rent value of a tree. He did: not 
in his judgment make any mention of the 
Act of 1903. He granted decrees in all cases 
for a sum representing the 25 years’ pur- 
chase of the rental value of the trees cat. 
From this judgment an appeal in the 
form appropriate to such a case from the 
Munsif’s Court, t. e, civil revision peti- 
tion, was preferred to the. High Court of 
Madras. This was disposed of by Moor, J. 
He, in his judgment, after stating the claim 
says this:— 
“These civil revision petitions arise out 
of a number of small cause suits which 
were brought by the petitioner, the Reja of 
Ramnad,’ to recover from his tenants. the 
value of palmyra trees on their holdings 


-which had been wrongfully cut and a*)pro-. 


priated by the tenants. The value of the 
trees was claimed at the rate of Rs. & per 
tree in onevillageand Rs. 6 per tree in the 
other two villages. In Civil Revision Peti- 
tion No. 1252 of 1918 the petitioner is the 
defendant in one of the small cause suits, 
It was alleged in the plaint that the defend- 
ants, who were bound according to the 
custom of the village and zamin and ac- 
cording to law to pay compensation to the 
plaintiff for the trees cut, had not done so. 
The defendants denied having cut the trees 
and the custom alleged in the plaini. and 
claimed the ownership of the trees. They 
further contended that the value claimed 
-was excessive. The District Munsif ‘ound 
that the alleged cutting was true ard that 
‘the value claimed was proper for the trees, 
viz, Rs.3 and Rs.6 and that the holding 
consisted of trees which were assessed to 
tirva, On the third point, viza ‘Whether 


RASA OF RAMNAD V, RAMİD ROWTHEN, 


j He then. 
found in law that, as a tirva or rent, was. 
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the alleged'usage was true and what relief 
was plaintiffentitled to’, the District Munsif 
held that the proper amount of compensa- 
tion would ‘ordinarily’ be the capitalised 
value of the annual tirva, or twenty-five: 
times the annual tirva. The findings'on | 
the first two points being in plaintiff's - 
favour, the only question for decision in 
these petitions is whether the method of cal- 
culating compensation adopted by the lower 
Court is correct.” 

He then mentions the contention of the de- 
fendants under s. 12 of the Act, but he says’ 
no more about it. In other words he seems 
tostick to his view that the only question’ 
left was the valuation question. He criti- 
cises unfavourably the Munsif’s view of the 
25 years' purchase of the rental value of the 
trees as the proper measure of damages, a 
result which, he says, he cannot extract. 
from the proof as to custom, and he then 
remits the case to the inferior Court for 
findings on the following points :— - : 

“1, Whether there is a valid custom en- | 
titling the landholder to claim compensa- | 
tion for palmyra trees cut by the defendant 
without the permission of the landholder? 

2. Ifso, what isthe compensation pay-. 
able by the defendants?” . . l 

` The case then went back: to the lower 
Court. This time there was a different 
Munsif. He pronounced' a very clear judg- 
ment. He said:— ; : 

“I have to give findings on the following 
two issues :— 

(1). Whether there isa valid custom en- 
titling the landholder to claim compensa-. 
tion for palmyra trees cut by the defendanta’ 
without the permission of the Jandholder ? 

TI. Ifs80, what is the compensation pay- 
able to defendants? 


2. Issue No li— 
“I have heard Mr. T. C. Srinivasa Ayyan- 
egar, Pleader for plaintiff, the Raja, at great 
length. I have approached the question in 
the light of the observations contained in 
the judgment of High Court. I.would find 

the isaue in the negative.. 
“Issue No. II requires no finding in view 
of my finding on issue No. 1.” i 
He also takes no nofice of the Act, but 
assumes that he had been told that the 
zemindar's only right to compensation rests 
on a custom to receive it. 


On the return to the High Court of the 
findings, the zemindar presented a note of 
objections, In these objections” he, for the 


. 


a 
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first time, raised definitely the true case as. 


to the application of the Act :— 

“4. The District Munsif erred in throw- 
ing the onus of proof on the plaintiff. 

"5. The District Munsif erred in assum- 
ing that the Estates Land Act had any appli- 
cation to the present case,” f 

The case was then resumed by the High 
Court with the returned findings and the 
objection thereto. They, in all the cases, 
set aside the decree of the lower Court and 
dismissed the suits. They granted the res- 
pondents their costs in the High Court; in 
one case they directed that there should be 
no costs in the lower Court, but in all the 
other cases they were silent as to the costs 
in- the lower Court. The opinion of the 
learned Judge who delivered the leading 
judgment begins with the statement that 
“the counter- petitioners are the tenants of 
land on which trees were and are standing.” 
He then goes on to say :— 

_ “The remaining questions for considera- 
tion are:— . s 

(1) Whether the District Munsif was right 
in allowing as damages not the value of 
the trees cut, but only 25 times the tirra 
payable, and 
| (2)- Whether plaintiff (petitioner) is legal- 
ly entitled to claim. damages at all, in other 
words whether the tenants have got absolute 
right to deal with the trees in any manner 
without being liable for any damages for 
so dealing. -So far as the first question is 
concerned, I might at once say that ifthe 
tenants are legally liable for damages, they 
ought to have been made to pay the market 
value of the treesand not 25 times the tiva. 
But, on the second point, I am of opinion 
that the defendants are not liable for any 
damages at all”. i 

After dealing with an argument which 
seems to have been presented that ihe right 
to cub down trees does not include the 
right to appropriate them, which he nega- 
tives, he thencomes to the true question 
of the case. This portion of his jndgment 
must be quoted in full and is as follows:— 

“Lastly it was argued that the defendants 
are not ryots holding lands for agricultural 


- purposes, but that thty are merely persons 


who have been allowed to enjoy tbe pro- 
duce of the treeson payment of some re- 


muneration to the landholder which re- ` 


muneration does not fall within the defini- 
tion ofrent in the Estates Land Act, and 
that, therefore, s. 12 bas no application at 
all. ‘The muchilikas, Ex, E series, executed 
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by the tenants do not, in my opinion, 
support this contention. They are all 
ordinary muchilikas of. the kind usually - 
executed by ryots holding land under the ' 
zemindar. Theonly special feature of these 
muchilikas is that the fixed rent payable 
by the ryot who holds the land, calculated 
on the area of the land, which is described 
as Regai punja, is increased by an amount 
varying withthe number and size of the 
trees in the holding. Under the definition 
incl. 1 of s.3 of the Act, agriculture in- 
cludes horticulture, and the fact that the 
rent for the land varies with the number of © 
trees standing thereon does not make the 
ryot a mere licensee enjoying the produce 
of thetrees under the landlord. He is the 
occupancy ryot of the land itself with the 
trees thereon, though paying varying rents 
according to the number of trees existing 
on the land. (We were told in the course 
of the argument that the assessment was 
varied oncein six years, according to the 
number of trees at the time of the periodi- 
cal settlement); Reliance was, however 
placed on the decision in Murugappa Chettiar 
v.. Ramanathan Chettiar (1) for the conten- 
tion that these were not muchilikas for the 
land held by an occupancy ryot, but that 
these are agreements for payment of vari 
or tax payable in respect of the trees held 
on tree pattas. We have not before us 
the muchilika executed in that case and 
if, on a consideration of the terms of that 
muchilika, it was held that it was an 
agreement bya licensee to pay tirua for , 
enjoying the produce of trees without any 
kudiwaram right in him in the land on 
which the trees stood, I accept (if I may 
say so with respect) the correctness of that 
decision. But, as I said, I am satisfied in 
this case that the land itselfon which the 
trees stand is held on patta, though the 
rent payable for that land varied with the 
number of trees standing on it,owing to a 
certain amount (varying according to the 
number of trees) being added to the invaria- 
ble rent based on the extent of the land. 
Therefore the Estates Land Act does apply 
to the: relationship of landlord and tenants 
in this case.” 

Spencer, J., concurs and says as follows:— 

“The suggestion that s. 12 of the Madras 
Estates Land Act does not apply in this case. 
was put forward on the assumption that the 
paltas in the suits were purely tree zatias 


(1) 26 Ind, Cas, 60; 1 L. W, 881, 
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and pattas forland. Buta reference to the 
muchilikas on the record shows that this 
is not the case. Lagree with my learned 
brother both on the general question as to 
the effect of s. 12 of the Madras Estates 

“Land Act, and asto the order to be passed 
in particular cases.” 

It is, therefore, quite clear that the case 
has been decided upon the ground that 
the ryots were holders of land on which 

` trees stood, that they had cut trees stand- 
ing on their own holdings, and that they 
had the right so to cut them in res- 
pect of s. 12 of the Madras Act. It is 
clear also that, had the tenants’ right to 
the trees not depended on the fact that the 
trees stood on their holdings, but had de- 
pended on a separate lease of the trees as 
trees, whether trees stood on their hold- 
ings or on the holdings of other persons, 
the learned Judges would have come to the 
Opposite conclusion and would have held 
that the damages for illegal cutting were 
to be measured by the value of the trees 
so cut and, lastly, it is clear that the reason 
that they held that the trees in question 
were held as part of the land holdings and 
not in respect of separate title was not in 
respect of any local knowledge as evidenced 
by proof led, but because they determined 
the fact as a matter of construction of 
the leases in question of which the muchili- 
kas or tenants’ counter-part were produced. 
Their Lordships are in entire concurr- 
~ ance with the learned Judges as to the result 
in law if trees are held on what may be 
. called separate title. In such a cases, 12 
of the Madras Act does not apply, and they 
think that the case cited of Murugappa 
Chettiar v. Ramanathan Chettiar (1) was 
rightly decided. They think also that the 
result that follows was rightly affirmed by 
the learned Judges, i.e., that the full value 


of the trees which had been illegally cut, 


must be paid for, 

But their Lordships are quite unable to 
concur with the reasons of judgment on 
the further point. From the reference 
made to the Ex. E series of the muchilikas 
it would seem.as if the learned Judges 
had exclusively directed their attention to 
a case where there is both land and trees 
whichare included in the lease. In one 
case at least, by a comparison and reference, 
perhaps it is possible to infer that some 
at least of the trees are on the land let, but 
that is not the case with all. ` Moreover there 
are alarge number of muchilikas which 
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deal with trees and trees alone. How can 
it be possible to deduce from this,as a 
matter of construction, that these trees are 
on a land holding of the person to whom 


the tree right is granted? How canitbe ~ 


told that he holds any land at all? It is 
matterof common knowledge—and the case 
already mentioned is an instance—-that, in 
view of the known use of the palmyra trees, 
leases of what are only the usufruct of 
the trees as such are granted. Many of 
the muchilikas produced point to such 
a lease. Butin the judgment they have 
all been compelled to suffer the fate of the 
muchilika, which is above mentioned. If’ 
the judgment stands it would be very far 
reaching and, in granting leave to appeal 
to the King in Council, the learned Judges 
seem fully to appreciate that fact. In their 
Lordships’ view, the facts on which the case 
depends have not been properly found one 
way or other. ; 

There are just three situations in which 
palmyra trees may be held :— | 

1. They may simply be growing on land 
which is. held by a ryot though no 
mention of trees be made in any lease. 

2, They may be growing on land held by 
aryot, but they may be let as .a separate 
entity in his lease. 

3. They may be let to a person on whose 
land they do not grow. a 

Assuming trees to be cut without the 
leave of the landholder the position in law 
as regards Land 3 seems simple. 

As regards 1. Section 12 of the Act 
of 1908 applies and the landholder has no 
claim. ; 

As regards 3,8. 12 of the Act of 1908 
does not apply and the landholder has 
a claim for the full value of the trees so 


ut. 

: As regards 2, their Lordships will not ex- 
press an opinion because, as yet, there is 
no determination of the question so far 
as they know, by the Courts in India, and 
they would wish such a determination be- 
fore coming themselves to a conclusion. 

But as regards the cases in this appeal, 
there are no materials for ascertaining posi- 
tively in regard to the 30 separate cases 
in which of the three categories each ‘case 
falls. They cannot be taken in a block. 
Each case stands on its own facts. Their 
Lordships have, therefore, come to the con- 
clusion that these cases must go back to 
the Courts in India to determine on evidence 
of fact in each particular case into which 


526 ye 
tategory-it falls, an1, in accordance, with 
that determination, to pronounce or refuse 


> decrees in’ each particular case. 
~~ costs, for the reasons- stated in this judg- 


"ment, their Lordships ‘consider that the 


7 confusion into which the cases have fallen 
: ~is largely due to the inadequate pleading 
` of the plaintiff. . At the same time the de- 
fendants ought not ‘to have -denied’ the 
cutting—a fact which has been determined 
against them.. Their’ Lordships, therefore, 
think that the case should be remitted as 
- ‘aforesaid, that the respondents should have 

-the costs of'the appeal -before this Board, 
and in each of the Courts below, except the 
+ tosts of the original inquiry before the first 
. Munsif; that, in that inquiry in the case-of 
` all-defendants who denied cutting of trees, 
- there should be no costs to either party and 

. that the costs of the future progress of the 
‘> - case should be determined by the Courts in 
India. They will humbly advise His Majes- 
' - ty to issue an order in. accordance with these 
Mails ~< 

' Casé remitted. 

. Solicitors for the “Appellant: —Messrs. 
- Chapman, Walker'and Shephard. 
i Sap for-the span dené, —Mr. H. 6. 
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` Trust—Scheme ‘settled by Court, alteration of— 
Seheme, direction in—Mode of enforcement? 

CA scheme once settled by a Court cannot be altered 
except by the Court. and this would preċlude suits 
between parties to establish a private right, which, if * 

© established, would interfere with the charitable scheme 
settled by the Court. A direction in a scheme of 
this nature may be enforced in execution application 
by persons interested. [p. 329, col. 1:] 

-Runganatha v. Krishnaswami, 75 Ind. Cas. 189; 47 
M. 139; 18 L. W. 237; (1923) M. W. N. 664; A. LR. 
1924 Mad. 369 and Lachman Prasad v. Munia, 89 Ind: 
Oas. 639; 47 A. 867; L. R.6 A. 405 Oiv.; 23 A. L. J. 795; 
A. T.. R.1925 All. 759, not followed. 

Sakharam Daji Ganpule v. Ganu pagu Gurao, 60 
Ind. Cas. 924: 45 B. 683; 23 Bom. L. R. 125, Damodar- 
bhat v. Bhogilal, 24 B. 45: 1 Bom. L. R. 509; 12 Ind. 
Dec, (N. s.) 567, Rama Das v. Hanumuntha “Row, 12 


Ind. Cas, 449; 36°M. 364; 21 M. L. J. 952; 10 M.L.T. ecg 


(1911) 2M. W. Ñ. 387 and Pruyag Dossji Varu Mah 
v. Tirumala Srirangacharlavaru, 28 M. 319; 15 M. T 
- d, 133, followed, = 
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First appeal againsta decree of the District 
Judgé, Nimar, dated the 30th March 1824. 


. Dr.H. S: Gour and Mr. W.R. Puranik, for : 


the Appellant: 
“Mr. S. B. Gokhale, for the Respondent. 


. JUDGMENT.—In Civil Suit No. Iot 


1919 in the Court of the District Judge, 


Nimar, the plaintiffs sued in respect ofa ` 


field No. 79: 0f Mauza Dapora which they 


stated was held -in trust for the villagers .. 


in connection with the supply of water at 
a certain well to which cisterns or tanks 


are attached. The field was recorded as | 


‘sir, and the defendants were the sons of 
Dattu ` malguzar.- The plaintiffs’ case was 
that a very old custom amounting .to.a 


constructive trust that the field-should be - 


leased to the person’ who undertakes to 
keep the cisterns filled with water, and that 
the person should take the income ofthe 
field, rent- free, .as. his remuneration, a 
contribution bein g assessed on and collect- 
ed from the: villagers for paying the pro- 
portional ‘assessment of the field, existed. 
The suit was brought by members of the 
public with. permission obtained under 
s. 92 of the-C, P. C., and the reliefs claimed 
were as follows:— 


“(aj A:-declaration that field No. 19 is. * 


trust of the nature described in the plaint: - 

.(b) The “defendants be removed - from 
position’ as trustees of the field and “be 
restrained from interfering with the manager 
ment of it. 

(c) The Court should appoint the trustees 
from among the members of the: proprietary. 
body. 


(d) A direction that.the field vests in the 


trustees so appointed. > - 

(e) The Court’ will, settle a achame for 
carrying out the object of the trust to the 
best advantage of the village. 

(f) The Court will grant other reliefs as 
. the case may require.’ 

The case went to trial on the: following 
issues :— 

1. Was the land in suit subject to a 
trust as described by the plaintiffs? ; 

2. Has the trust been managed’ from 


time immemorial by a Committee: consisting i 


of the malguzars of the village?” 

3. Has the land been let out by such 
Committee on conditioh that in lieu of 
rent the tenant was, to keep the. cisterns 
filled ? - 


4. Has the tenant for the time being , 


always filled the cisterns? . -> 
5. Dia the defendant appoint the per- 


= [94 T. O. 1926) 


son from year to year for filling the cisterns 
on pay that was variable and subsequently 
levied, by assessment on the malguzars 
and tenants of the village? . 

~ 6, Or was- the proportionate sir assess- 
ment contributed by the villagers and co- 
sharers in order that the tenants should 
hold rent-free and fill the cisterns? 

7. Was the grants if any made before 
the Land Revenue Act came into force? If 
80, what effect has that? 

8. To what reliefs are the plaintiffs 
entitled.” 

The case resulted in the 
decree: — , 

KA MAN 6 it ig ordered and declared 
that field No. 79 is held in trust by the 
whole proprietary body of the malguzars of 
Dapora to be let out year by year, rent- 
free to the person who undertakes to 
maintain the water supply in the public 
woll with the cisterns attached as hereto- 
fore, the field remaining recorded as the sir 
of lambardar and collection being made on 
a basis of acreage of the holdings of those 
villagers who hold land for cultivations as 
was done before the defendant took posses- 
sion of the land, the amount collected 
being paid to the lambardar. 
ther declared that the field vests in the 
whole proprietary body and it is directed 
that on Sheoratri of each year the malgu- 
zars be called for the purpose of letting 
the field for the coming agricultural year, 
the person for the work of filling the 
cisterns and cultivating the field, being 
chosen by majority of those who attend 
the meeting of the co-sharers and that the 
sum of Rs. 640 15-0. be paid by the defend- 
ant to the plaintiff for costs of the 
suit. Defendants shall bear their own costs 
Rs. 329.” . ` 

That case reached this Court as First 
Appeal No. 9 of 1923, being heard by Kin- 
khede, A. J. O. In this Oourt’s judgment 
the Judge writes inter alia:— 

“ The attitude taken up by the defendants 
as disclosed in the evidence cannot be 
anything but hostile to the interests of 
the public, and to the very object of the 
trust, and will doubtless ‘frustrate the 
intention of the founders of the trust. The 
evidence on record as to probabilities of the 
case justify the inference that in face of 
such attitude the defendants could not be 
safely relied upon to hold and manage the 
property in the best interests of the public 


following 


and for the benefit of the community or. 
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It is fur- 


‘doing any 
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in a matter which will serve in every way 
the purpose for which the trust was creat- 
ed or the property dedicated. It is beyond 
doubt thatthe right of management vests 
and ought to vest in the whole body of, 
proprietors and not, in any single individual 


‘proprietor, although one single proprietor 


may, by the express or tacit consent of 
the whole body, act for, and on behalf of, 
all of them, and for the common benefit of 
all the co-sharers and villagers, A trust 
once lawfully created for either a charitable 
or religious or public purpose is irrevoc- 
able, and similarly once a person accepts 
the trust he cannot be allowed to repudiate 
it. But the hostile attitude of the defend- 
ants inthe pastfew years has given rise 
to this litigation and I do not think that 
the interests of the public will be properly 
safeguarded if the right of management 
is allowed to remain solely in the hands 
of the defendants. It is always expected 
that the conduct and procedure of persons 
who are entrusted with the management 
of a trust preperty must be bona fide and - 
straight and such as would inspire con- 
fidence and not create suspicion. Here the 
defendant's intention to appropriate the 
income ora portion thereof at any ‘raté, to 
themselves exclusively, has been clearly 
manifested by them. Their future manage- 
ment cannot be, in these circumstances, 
safely presumed to be, or likely to be in 
the interests of the public, nor is it likely 
that the beneficiaries can be pursuaded 
just now to believe that they (defendants) 
will fulfil the obligations of the trust, 
quite disinterestedly. I have no doubt 
that the management, if allowed to remain 
in their hands, will necessarily be highly 
prejudicial to the interests of the general 
public. I cannot, therefore, accede to the 
request’ and accept the conditional offer, 
made by the appellants’ Counsel to allow 
his clients to act as trustees, in ‘case it be 
found by me that the defendant hold the 
property as trust property, subject to the 
obligations of letting it out to the person 
who agrees to maintain the water supply of, 
the cisterns. The object of the trust will . 
be frustrated by-giving effect to this request 
because, I am afr&id, repeated efforts or 
injunctions to restrain the defendants from - 
acts likely to prejudice the 
interests of the trust would, perhaps, be- 
come necessary under certain contingencies. 
This will necessarily interfere with the due 
and smooth working and administration of 


328. 
the trust and the management of the trust 
property, which must be the chief aim and 
endeavour ofthe Court toachieve in matters 
such as these, By the by I must make it 
clear that this does not, in any way disen- 
title the defendants from exercising their 
right of voting or of having a voice, in the 
matter of the management of the trust 
property as members of the committee of 
Management in. virtue of their position as 
the co-sharer malguzars of the village. They 
will, by virtue of their position as such 
co- sharer malguzars of the village, be on 
the committee of management and can 
certainly have voice in the matter, in that 
capacity andinfluence the proceedings of 
the committee. In short, whatever part 
the defendants or any of them might take 
will be as trustees and in virtue of their 
position as such in the matter of the ad- 
ministration of the trust. Whatever col- 
- lection, therefore, may come, on account of 
the management of this land, to the hands 
of the person who may he the lambardar 


for the time being, will be held by him in: 


this capacity of a trustee and he will be 
accountable for them to the committee of 
management, consisting of the members of 
the proprietary body, who may be in office 
for the time being or from time to time, as 
the case may be.” 


The Judge further wrote.— 
“Tam not asked by either party to alter 
the form of the decree granted by the 
First Court in any respect. Apparently 
they were satisfied with its form. What 
I have said above is only to make the 
meaning clear. The main question on 
. which they fought was whether the property 
was trust property or not and whether it 
was to be managed by them as such trust 
property ornot. I hold that the plaintiffs 
have established the fact that the field in 
suit is trust property and is liable to be 
héld and managed as trust property even 
in the future for the benefit of the village 
community and of ‘the cattle in Dapora.” , 


The decision of the lower Court was con- 
firmed, and the appeal was dismissed. 

The decree-holders then applied to the 
first Court stating as follows :— 

“That in pursuance of the terms of the 


decrees a meeting of the co-sharers of the’ 


mouza was convened and- was duly attend- 
ed by the defendants judgment-debtors on 
. 2ist February 1925 (the Shivratri day) fixed 
_ by the decree, At that meeting the person 
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(et 1.0, 1926) 
selected_tobe placed in charge of the trust 
work of filling the. cisternsis one Onkar 
son of Dattu, a tenant of the mouza and 
he was duly selected bya majority of the 
co-sharers assembled theré. The peti- 
tioners herewith attach a kabuliyat obtained 
from the person so selected and showing 
the terms of his appointment for the ensu- 
ing year.” 

And the decree-holders asked “thatthe - 
Court be pleased to place the said Onkar 
son of Dattu in possession of the trust 
property field No. 79 of Mauza Dapora to 
which he is entitled under the terms of the 
decree as a necessary consequence of his 
appointment to discharge the duties of the 
trust or as such other suitable order be 
passed as the Court thinks fit for the due 
administration of the trust and the carrying 
out of the scheme settled therefor by this 
Court and confirmed on appeal.” The 
Judge in his order of the 30th March last 
held that the directions as to delivery of 
possession of the field in ‘suit can be 
enforced in execution proceedings, and 
that noseparate suit was necessary, Against 
a order the present appeal has been 

ed. 

It is clear that if, in execution the tenant 
appointed by the Committee is not given 
possession of the land, a separate suit would 
have to be brought. It is argued here 
that the decree-holders in the suit would 
again sue for possession, and that the 
decree of the District Court is merely a 
declaratory one of their rights, and that 
the scheme- cannot be executed under the 
decree. Itis true that Mr. Parry, District 
Judge, refused to give the relief of posses- 
sion, and from that decision an appeal was 
filed in this Court which I disposed of on 
4th December 1924. There I vrote:—~ 
(dt. A, No, 80 of 1924). 


. “This appeal can be disposed of by a 
few words. I» the lower Court when the 
plaintiffs sought to execute their decree 
they asked that the field be put in possession 
of Khushal, the person whom the whole 
proprietary body or amajority of them had 
decided to let out the field to. Here, how- 
ever, the prayer is perfectly different. They 
ask that the plaintiffs be put in joint 
possession of the field No. 79 of Mouza 
Dapora This question had never been 
before the lower Court, and I decline to 
adjudicate uponit until it had been put to 
the lower Court and decided by that Ccurt,” 
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- I do not think that these proceedings 
are any bar to the present appeal by the 
decree-holders. 

It is argued that the scheme cannot he 
execitted and Iam referred to Runganatha 
v. Krishanswami (1), and Lachman Prasad v. 
Munia (2). It seems to me that in the 
present case the decree can be executed in 
the manner asked for by the decree-holders 
“and that the Court, in granting their request, 
is but carrying out the scheme provided for 
in the decree. In Sakharam Daji Ganpule v. 
Ganu Raghu Gurao (3), it was held that a 
scheme once settled by a Court cannot be 
altered except by the Court, and that this 
would preclude suits between parties to 
establish aprivateright, which if established 
would interfere with a charitable scheme 
settled by the Court: see also Damodar- 
bhat v. Bhogilal (4) and Rama Das v. Hanu- 
muntha Row (5). The scheme has been 
Bettled by the Court, and it is absurd to 
suppose that yearly suits must be brought 
to carry out that scheme. And it seems 
that the direction in the scheme of this 
nature may be enforced in execution appli- 
cation by persons interested: see Prayag 
Dossji Varu Mahant v. Tirumala Sriranga- 
charlavaru (6)I think that under the cir- 
cumstances of the case the delivery of pos- 
session of the field in suit can be enforced 
by execution proceedings and that a sepa- 
rate suit is unnecessary. I, therefore, dis- 
miss this appeal with costs, and the appel- 
lants will pay the respondents’ costs. 
Pleader’s fees at 25 rupees. 

Miscellaneous Petition No. 7 of 1926 has 
been filed by the plaintiffs asking that the 
scheme be amended by the insertion of the 
following:— 


(1) That after the meeting of the co- 
sharers at about the Shivratri time is held, 
they should make a report of the same to 
the District Court ‘(presided in by tha 
District Judge) through the Chairman of 
the meeting and inform the Judge of the 
person selected by it then at that meet- 
ing. 

(1) 75 Ind. ae 189; 47 M. 139; 18 L. W. 237; (1923) 
M. W. N. 664; A. L R. 1924 Mad. 369. 

(2) 89 Ind. Te 639; 47 A. 867; L. R.6 A. 405 Oiv.; 


23 A. L. J.795; A. I. R. 1925 All. 759. 
one 60 Ind. Cas. 924; 45 B. 683; 23 Bom. L. Ro 


MEE 45; 1 Bom. L., R. 509; 12 Ind. Dec. (N. 8.) 
ere) 12 Ind. Ogs. 449; 36 M. 364; 21 M. L. J. 952; 10 M. 


L. T. 356: (1911) 2 M. "W.N. 387, 
(6) 28 M. 319; 15 M. L. J. 133. 
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` (2) That the said Judge aftér hearing 
the parties (if this is thought necessary) 
confirm the selection of the person or pass 
such other orders as the said Judge thinks 


fit. 

(3) That after the confirmation of the 
selection of the person to hold possession of 
the field held in trust he be put in posses- 
sion of the same. 

(4) That all other matters pertaining to 
the administration of the trust be dealt 
with by the J udge on the executive side of 
the case. f 

As [ have held that possession of the 
field can be given in execution of the dec- 
ree, it seems to me unnecessary to amend 
in any way that decree, and I, therefore, 
do not doso. The miscellaneous petition 
was heard with the present First Appeal, 
and I, therefore, make no separate order as 
to costs with regard to it. 

R. L. Appeal dismissed, 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 46 or 1925. 
March 19, 1926. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice LeRossignol. 
PREM SUKH—APPELLANT 
VETSUS 
Musammat PARBATI—RRSPONDENT. 

Probate, and Administration Act (Vi of 1881), s. 50, , 
scope of—Withdrawl of letters—-Courts, inherent 
powers of. 

Section 50 ofthe Probate and Administration Act 
is exbaustive and not merely illustrative. But apart 
from that section, when the condition on the fulfil- 
ment of which alone the grant of letters can be made 
is not fulfilled, the Court has inherent power to with- 
draw the order for grant so asto prevent an abuse 
of its process. [p. 330, col. 1.] t 

Surendra Nath Pramanik v. Amrita Lal 
Chaudhuri, 51 Ind. Cas. 936; 47 C. 115 at p. 124; 29 ©. 
L. J. 496; 23 0. W.N. 763, referred to. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Martineau, in Civil 
Appeal No. 1683 of 1924, dated the 20th 
January 1925, and printedas 86 Ind. Cas. 
563, reversing that of the District Judge, 
Ambala, dated the 17éh April 1924. 

Mr. Shamair Chand, for the Appellant. 

Mr. Parkash Chandra, for the Respond- 
ent. 

JUDGMENT.—0n the 29th of March, 
1923, the District Judge of Ambala made 
an order for the grant of Lettersof Admi- 
nistration cum testamento annexo to Musam- 


Pal `: 
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mat Parbati in respect of the estate of her 
deceased husband and at the same time 
directed her to give a bond with one surety 
engaging for the collection, getting in and 
ddministering of the sstate. It appears 


that no time was fixed within which the 


security was to be furnished, and though 
` Musammat Parbati produced in March, 
1924, a security bond, it was not accepted 
because she failed to appear on the 
date fixed for enquiry in regard to the 
surety. Oonsequently, the District Judge 
passed an order revoking the grant of 
Letters of Administration. 

On appeal, the order of the District Judge 
has been set asideby Mr. Justice Martineau, 
who holds that the grant can be revoked 
only under s. 50 of the Probate and Ad- 
ministration Act, and that failure to furnish 
security does not constitute a “just cause” 
within the meaning of the section. Now, 
while we agree with the learned Judge 
that s..50 of the Actis exhaustive, and is 
not merely illustrative, we are o* opinion 
that the Court has inherent power to 
enforce obedience to its direction. It is 
quite clear that the Letters of Administra- 
tion. cannot be granted unless the ad- 
ministrator furnishes a security bond in 
compliance with the direction of the Court; 
and indeed, in this case the Letters of 
Administration were never committed to 
Musammat Parbati and could not be com- 
mitted without her furnishing security as 
directed by the Court. There can, therefore, 

“be no question of the revocation of the 
Letters of Administration and we consider 
that when the condition, on the fulfilment 
of which alone the grant can be made, is 
not satisfied, the Court has inherent power 
to withdraw the order for grant so as to 
prevent an abuse of its process, vide, 
‘Surendra Nath Pramanik v. Amrita Lal 
‘Pal Chaudhuri (1). 

While we hold that the District Judge 
was competent to withdraw the order for 
the grant of letters, we consider that as 
Musammat Parbati is the sole legatee under 
the Will of her husband, she shouid be 
given another opportunity to furnish sec- 
urity. We accordingty direct her to fur- 
nish, within six months, a security- bond 
with one surety for the due administration 
of the estate. In the event of her failure 
to comply with this order, the District 
Judge is authorised to withdraw the order 


(1) 51 Ind. Cas. 936; 47 O. 115 at p. 124; 29 Q. L. J, 
496; 23 C. W. N. 763, 
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for the grant of Letters of Administration 
to her. The appeal is accepted pro tanto, 
and the parties are directed to bear their 
own costs throughout. 


R. L. Appeal accepted. 


CALCUTTA HIGH COURT. 

ÅPPEAL FROM APPELLATE ORDER No, 202 

. oF 1924. 
November 20, 1925. 
Present:—Mr. Justice Cuming and 
i Mr. Justice B.. B. Ghose. 
Hazi ROSHAN BEPARI AND ANOTHER— 
PETITIONERS— APPELLANTS 
versus 
Tas COLLECTOR or DACOA— 
OPPOSITE PARTY— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. IX, r. 18— 
Ex parte decree in reference under Land Acquisition 
Act—Refusal ta set aside—Appeal. f h 

No appeal lies against an order refusing to set aside 
an exparte decree made in a reference under the Land 
aaa ah Tasiruddin, 15 Ind, Cas. 925; 39 O. 
393, followed. : er 

Appeal against an order of the District 
Judge, Dacca, dated the llth March 1924. 

Babu Kali Kinkar Chakravarti, for the 
Appellant. 

Tabu Surendra Nath Guha, for the Re- 
spondent. ; : 

JUDGMENT.—This is an appeal 
against an order of the learned District 
Judge of Dacca refusing to set aside an 
ex parte order dismissing a reference made 
to him under the Land Acquisition Act for 
default, Os 

Mr. Guha, who has appeared for the re- 
spondent, contends that in this case no 
appeal lies and in support of his contention, 
he has referred us to the case of Hasun 
Molla v. Tasiruddin (1). The decision is 

. undoubtedly on all fours with the present 
case. The learned Judges pointed out that 
an order refusing to set aside an ex parte 
decree made in a reference under the Land 
Aequisition Act is not an award and, 
therefore, no appeal lies against that order. 

The appeal must, therefore, fail as being 
incompetent and is dismissed with costs. 
Hearing fee three gold mohurs. — 

R. L. Appeal dismissed, 

(1) 15 Ind. Oas. 925; 39 O. 393. 
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PRIVY COUNCIL. 
APPEAL FROM THE CUURT OF THE RESIDENT IN 
Mysore. 
January 26, 1926. 

Present :—Viscount Dunedin, Mr. Ameer 
Ali and Sir Arthur Channell. 
THOMAS CHARLES WILLIAM SKIPP— 
APPELLANT 


VETSUS 
LILIAN MILDRED KELLY— 
RESPONDENT. 
Contract Act (IX of 1872), ss. 28, 25—Marriage, 
promise 0f—Promise to marry married lady—Legality 

—Fixing day for marriage after her divorce—Promise 
to marry inferred—Damages for breach of promise to 
marry—Interference by Privy Council. 

A promise to marry a lady who is already married 
is void even though made in contemplation of a 
divorce which is subsequently effected. But where 
after the divorce is effected the parties fix a day for 
their marriage, a promise of marriage may be inferred 
and oneisnot bound to take itag a ratification of a 
contract which in itself is void., 

Ditcham v. Worrall, (1880) 5 ©. P. D. 410; 49 L. J. 
C. P. 688; 43 L. T. 286; 29 W. R. 59; 44 J. P. 799 and 
DeThoren v. Attorney-General, (1876) 1 A. C. 686, 
referred to. 

Their Lordships of the Privy Council will not inter- 
fere with a measure of damages unless there is some- 
thing very clearly wrong with the figure. 

. A promise to marry isa sufficient consideration in 
itself on either side, 


Consolidated appeal and cross-appeal 
from a decree of the Resident, Bangalore, 
dated the 20th March 1923, modifying that 
of the District Judge, Bangalore, dated the 
llth September 1922. 

Mr. E. Labouchere Thornton, for the Ap- 
pellant. 

Mr. R. A. Yule, for the Respondent. 


JUDGMENT. 

Viscount Dunedin,—This is an action 
by alady for breach of promise of marriage 
against the defendant. The case was tried 
by the District Judge of the Civil and 
Military Station, Bangalore. He formulated 
the following issue: “ Was there a valid 
` contract of marriage?” Their Lordships 
think perhaps the expression there used 
ought rather to have been whether there was 
a definite promise of marriage, because the 
expression “ contract of marriage” is usual- 
ly used in another sense, but it is quite 
plain what he actually meant. He found 
that issue in favour of the plaintiff. He 
then went on with another issue: “If there 
was such a valid contract, did the defend- 
ant or the plaintiff break it either expressly 
or impliedly?” He found that issue also 
in favour of the plaintiff. When the case 
went to appeal the learned Resident in 
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Mysoré fotind that the engagement did 
subsist up to the time of the defendant's 
marriage with anothar lady, and, therefore, 
a breaking of the contract was necessarily 
inferred. è l 

The point was taken by the plaintif, the 
respondent in the main appeal, that these 
two findings, being concurrent findings of 
fact, cannot be interfered with, and, to a 
certain extent their Lordships think that is 
true, but at the same time the defendant put 
forward what he considered a legal plea, be- 
cause he said that upon a proper considera- 
tion of the promise which had been held 
proved, that promise was not a promise 


which could be recognised in law, because . ` 


it was merely a ratification of a void pro- 
mise which had been made before. 

That plea arises upon these facts. It is 
undoubtedly the case that the defendant 
first promised tomarry the plaintiff when, 
as a matter of fact, she was a married 
woman. It was understood between them 
that a divorce was going to take place, and 
a divorce afterwards did take place ; but it 
has been quite well settled, and no one can 
doubt the law upon the subject, that a pro- 
mise made in such circumstances is a void 
promise. Nevertheless, the parties consider- 
ed themselves as engaged persons; behaved 
as engaged persons, and, though their 
Lordships need not go through the various 
circumstances of the case, it is certain that 
after the divorce proceedings had gone 
through, and consequently the plaintiff be- 
came-afree woman, the defendant bought 
her a ring and actually arranged the date 
on which they were to be married. 

The legal point is whether, from circum- 
stances like that, it is possible to infer what 
really isin law a new promise to marry. 
There is no difficulty as to consideration 
because the promise to marry is sufficient 
consideration. It seems to their Lordships 
that the case is in precisely the same posi- 
tion as the case of Ditcham v. Worrall (1), 
and their Lordships cannot do better than 
read afew words from the judgment of 
Lindley, J. (ashe then was) in that case. 
He says at page 414* :— 

“Unless, therefore, the Statute (he is 
speaking of the Infants Relief Act) forbids 
such an inferenze from their conduct, it 
appears to me that the Jury might have 
found, and ought to have found, that there 

(1) (1880)5 C P. D. 410; 49 L. J. O. P. 688; 43 L. T. , 
286: 29 W. R. 59; 44 J. P. 799. N 

*Page of (1880) 5 0. P. D.—[Ed.] 
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Wasa promise by the defendant after he came 
of age to marry the plaintiff on the day 
ultimately fixed for the marriage, and nota 
mere ratification of a promise made previous- 
14 to marry at a day to be thereafter, fixed,” 
and then he gives reasons for saying that 

‘that opinion is warranted by the decision of 
the House of Lordsin the case of De Thoren 
v. Attorney-General (2). Their Lordships 
entirely agree with thatreasoning. It seems 
to them that when persons; fix a day for 
their marriage it may be inferred from this 
that there is a promise of marriage, and one 
is not bound totakeit as a ratification of a 
contract which in itself is void, and which, 
therefore, in law cannot be rectified by any- 
thing that can be subsequently done. : 

Accordingly their Lordships think that 
the learned Judges here on the facts, which 
cannot be controverted because they are con- 
current findings, came to a conclusion 
which they were perfectly warranted in law 
in coming to, 

Although their Lordships did not stop the 
appellant from reading the evidence, they 
really think that the examination of the 

evidence as to how the parties behaved 

- afterwards was scarcely relevant in view 
of these two findings, but, asit has been 
gone into, their Lordships would wish to 
say that they think that the learned Resi- 
dent has taken a perfectly correct view of 
what happened between these two parties. 
They had lover's quarrels, each was un- 

` willing to take the first step of reconcilia- 

‘tion, and so they drifted on with periods of 
separation, but aftera time came together 
in India, when this renewed promise was 
made, ` 

Now the learned District Judge held that 
the matter was made worse by what he 

considered was a proof of seduction. That 
proof of seduction was rejected, and reject- 
ed, their Lordships think upon perfectly 
right grounds, by the learned Resident on 
appeal. The result was that the learned 
Resident, on appeal, reduced the damages 
from Rs. 50,000 to Rs. 15,000. 


Their Lordships, whatever their own 
views would have been if they had been 
trying the case, would fiever think of inter- 
fering with a measure of damages which 
had been fixed by a learned Judge unless 
they saw that there was something very 

. clearly wrong with the figure which he had 
. fixed upon, and, therefore, as regards this 


(2) (1876) 1 A. 0, 686. 
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part of the judgment also they do not con- 
sider it right that it should be altered. 
Their Lordships will therefore, humbly 
advise His Majesty that the main appeal 
should be dismissed, and that the respond- 
ent should have such costs as a pauper can 
obtain, because she has been allowed to 
defend in forma pauperis, and, as her cross- 
appeal has not been insisted upon, itshould 
also be dismissed, and that there should be 
no costs to either party in that cross-appeal. 
R. L. Appeal dismissed. 
Solicitors for the Appellant:—Messrs,’ 
Josselyn & Elwes. saa: 
Solicitor for the Respondent:—Mr, H. §, 
L. Polak. 


CALCUTTA HIGH COURT. 
APPEAL FROM OrvER No 81 oF 1924. 
December 1, 1925. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Panton. 
GOBINDA CHANDRA MAJUMDAR 
AND OTHERS—APPELLANTS 
i versus 
HARI CHARAN MARWARI AND OTRERS— 
CrEDITORS— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 75 (4)-~ 
Receiver's report, confirmation of —Consent of parties 
Jurisdiction. 

The District Judge has no jurisdiction to confirm 
the Receiver's report except by consent of parties until 
21 days have elapsed within which the aggrieved 
creditors can apply tothe Court for the reverral or 
modification of the act or decision by which they are 
aggrieved. [p. 333, col. 2.) , 

Appeal against an order of the District 
Judge, Birbhum, dated the 19th Septem- 
ber and the 13th December 1923. 

Babus Panchanon Ghose and Mohendra . 
Kumar Ghose, for the Appellant, 

Mr. Sarat Chandra Bose (with him Babus 
Charu Chandra Ganguli and Kanai Dhone 
Dutta), for the Respondents. P 

JUDGMENT. 

Greaves, J.—This is an appeal by 
certain creditors named Majumdars against 
two orders of the District Judge of Birbhum, 
dated the 19th September, 1923 and 13th 
December of the same vear. 

A- preliminary objection has been taken 
that the appeal is out of time having re- 
gard to the provisions of sub-s, (4) of T 75 

t is 
necessary to state a few facts-before I dea} 


a 
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with that objection. The creditors of the 
insolvent put in their proofs under the 
provisions of s. 83 of the Provincial In- 
solvency Act, and when the proofs had been 
put in they were referred to the Receiver 
who had been appointed to the insolvent’s 
estate to be dealt with by him and for a 
report to the District Judge. The Receiver 
dealt with the various proofs and made 
his report to the District Judge on the 12th 
of September, 1923. That report is to be 
found in the paper-book and it bears this 
date. The Receiver in his report rejected 
the proofs of the Majumdars for reasons 
which it is not necessary for me now to 
state. It appears from the order-sheet dated 
the 12th September, 1923 that the report 


was submitted tothe Courton that date 


and the order concludes with these words 
‘Put up the report for further orders.’ Then 
‘comes the next order No.53 dated the 19th 
September 1923. On that date the District 
Judge confirmed the Receiver’s report dated 
the 12th September, 1923 and two further 
reports of the 17th and 19th of September. 
We asked and asked in vain as to the proce- 
dure which is adopted when a report of this 
nature is confirmed and we have been 
unable to ascertain whether notice is given 
to the creditors or at any rate to those 
creditors whose proofs have been rejected 
by the Receiver. Under s, 68 of the Provin- 
cial Insolvency Act the creditor who is 
aggrieved by an act of the Receiver is entitl- 
ed to apply to the Court who has power to 
confirm, reverse or modify: the act or deci- 
sion complained of and there is a proviso to 
the section providing that no application is 
to be entertained after the expiry of 21 days 
from the date ofthe act or decision com- 
plained of, that-is to say, the Statute clearly 
gives to every creditor aggrieved by the 
| action of the Receiver, as these creditors 
were aggrieved by reason of the rejection 
of their proofs, 21 days in which to. bring 
the matter before the Court (in this case 
before the District Judge). Within 21 days, 
namely, on the Ist October, 1923 the 
Majumdars filed a petition of objection 
against the Receiver’s report. On the 24th 
of May, the notice was served on thejudg- 
ment-debtor and on certain creditors and 
apparently a question was raised on behalf 
of creditor No. 3 that no appeal lay. Eventu- 
ally on the 13th December 1923, the District 
Juiga rejected the application holding that 
as the report that had already been confirm- 
ed by him no appeal lay against that 
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decision and that the proper remedy was by 
way of appeal to this Court. Now what is 
urged on behalf of the creditors who are op- 
posing the appeal is that the appeal is owt 
of time as it was not preferred within 90 
days fromthe confirmation of the report, 
namely, the 19th September, 1923, and it is 
said that this is really the order by which 
the Majumdars are aggrieved and that in- 
asmuch as the appeal was not preferred 
within 90 days from that date this appeal 
should he rejected or dismissed as out of 
time. Now the Majumdars had put in their 
objection within 21 days allowed bys. 68 
..and they were quite entitled to assume 
that the District Judge would consider 
their objection and, would not reject it on 
the ground on which it was rejected on 
the 13th December, and in my opinion, the 
District Judge had no jurisdiction tocon- 
firm the Receiver’s report except by consent 
of parties until 21 days had elapsed within 
which the creditors who were aggrieved 
could apply tothe Court for the reversal 
or modification of the act or decision by 
which they were aggrieved. The result is, 
therefore, that the preliminary objection 
fails and that the appeal was preferred in 
time because it was preferred within 90 days 
from the date of the order by which for the 
first time the Majumdars found that the 
District Judge had refused to hear their ap- 
plication of the 1st October which had been 
filed withintime. Suppose the Majumdars 
had appealedfrom the order of the 19th Sep- 
tember, 1923 without making the application 
which they didto the District Judge they 
would then have been told that their appeal 
was premature because the District Judge 
had not dealt with their application and 
had neither re-considered the Receiver's re- 
port or dismissed the application. 

For these reasons, therefore, we think 
that the preliminary objection fails and 
this really disposes of any argument that 
can be urged against the appeal because 
clearly for the reasons which we have in- 
dicated the Majumdars were entitled to 
have their objections to the Receiver's report 
which were made within time considered 
and dealt with by the District Judge. It 
is suggested that in any case the appeal 
will be infructuous as all the assets of 
the insolvent’s estate have been distributed, 
Whether that isso or not we do not know. 


We think for the reasons we have indicated, . . 


that this appeal is entitled to succeed and it 
is accordingly decreed and we accordingly 
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set aside the.order of the District Judge 
of the 18th December, 1923 and direct him 
to consider the Majumdars’ objections to the 
Receiver’s report on their merits. 

The appellants will be entitled to their 
costs in this appeal—hearing fee, three gold 
mohurs. 


Panton, J.—I agree. 


M. B. Appeal allowed. 


MADRAS HIGH COURT. 
CIVIL APPEALS Nos. 46 AND 99 or 1924, 
September 21, 1925. 
Present:—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice, and Mr. Justice 
Viswanatha Sastri. 

APPRAL No. 46 or 1924, 

S. R. MUTHUSWAMIIYER AND Sons, Firm 
BY ONE OF THEIR PARTNERS S. R. MUTHU- 
SWAMI IYER—Pvarintirrs—APPELLANTS 
IN A. S. No. 46 or 1924 AND RESPONDENTS 

IN A, 8. No, 99 or 1924 


versus 
V. V. C. RAMALINGA MUDALIAR (pEAD) 
AND OTHERS—DEFENDANTS—RESPONDENTS IN 
A. S. No. 46 or 1924 AND APPELLANTS IN 
` A. 8.No, 99 or 1924. wee 

Contract—Sale of goods—Breach by vendor in 
delivery—Series of sellers and buyers—Ultimate buyer 
himself vendor higher up in chain—Breach of contract 
with third persons—Suit by buyer for return of ad- 
vance, whether maintainable. 

The M Mills sold certain bales of yarn to V 
and sons, who sold them to the plaintiffs, who sold 
to H who sold to M and sons, who sold to A and 
sons, who again sold to the defendants, who in their 
turn sold to the plaintiffs who paid an advance 
of about Rs. 7,000 towards the contract. At the time 
of these transactions the market was ‘in a highly 
speculative state and each one of these sales was 
made ataprofit. Butat the end the market price 
had fallen and the goods were not .worth what the 
‘various buyers had paid for them. In a suit by 
the plaintiffs for return of the advance with interest 
the defendants pleaded that the plaintiffs could 
not sue them because fhey themselves were in 
default higher up in the chain of buyers and sellers: 

Held, that since the defendants had contracted to 
deliver the bales to the plaintiffs, they could not be 
heard to say thatthe plaintiffs were out of Court 
because they had been in default at an earlier stage 

` of the series and broken a contract not with the 
defendants but with somebody else. [p. 335, col. 2, 
Appeals against the decrees of the Court 


ef the Second Additional Subordinate 


MUTHUSWAMI IYER Y. RAMALINGA MUDALIAR. 


v 
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Judge, Madura, in O. S. No. 21 of 1922, 


(O. S. No. 10 of 1922 on the file of Sub- 


Court, Madura.) 
Messrs. A. Krishnaswami Iyer and K. V. 
Sesha Iyengar, for the Appellants. 
Messrs. S. Varadachariar and N. Chandra- 
sékhara Iyer, for the Respondents. 
, JUDGMENT. : 4 
Coutts Trotter, C. J.—This appeal 
has given rise to a very interesting argu- 
ment nonetheless so that both Mr. Alladi 
Krishnaswami Iyer and Mr. S. Varadachari 
who argued the appeal with great ability 
agreed in saying that whatever the. result 
of the case was to be, the judgment of the 
learned Judge, which was a sort of com- 
promise between the case of the plaintiffs 
and the defendants could not possibly stand. 
The facts are very short. The contract 
relates to a batch of bales of yarn and the 
contract in question in the suit is one of 
25th August 1918 for the sale of 86 bales by 
the defendants as sellers and the plaintiffs 
as buyers. The plaintiffs paid on the con- 


` tract an advance of Rs. 6,966 and their 


claim is for that money with interest. 

The point that arises in the appeal is 
best shown by an account of the history of 
these bales. There wasa sale in the first 
instance by the Madura Mills to Venkata- 
chalapathy Iyer and sons, who sold them 
to the plaintiffs, who sold to Hanumantha 
Iyer, who sold to P. S. N.` Muruganathan 
Chettiar and Sons who sold to Arumugha 
Mudaliar and Sons, who again sold to the 
defendants, who sold in their turn to the 
plaintiffs so that the plaintiffs occur twice 
in the chain. What happened, of course, 
was that the market was in a highly specu- 
lative state and that each one of these sales 
was made at a profit. But at the end the 
market price had fallen and the goods were 
not worth what the various buyers had paid 
for them. Ia these circumstances the 
plaintiffs brought the action in which they 
did not claim damages based on the differ- 
ence between the contract and the market 
price but agreed to treat the contract as a. 
nullity on the return of the advance they 
had paid together with interest. The 
answer of the defendants is that the plaint- 
iffs cannot sue them because they them- 
selves were in default higher up in ihe 
chain of buyers and sellers. Plaintifis did 
not take delivery from Venkatachalapathy 
Iyer or give delivery to Hanumantha Iyer 
and all the contracts down to the goods 
reaching the defendants were settled in 
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one way or another, the ultimate result. 
being that the bales were never delivered to 
any body because the ultimate. buyer 
Venkatachalapathy Iyer obtained a can- 
cellation of his contract with the Madura 


Mills and the defendants themselves settled. 


with Arumuga Mudaliar who got some 
money out of them. The short point put, 
for the defendants is that as the plaintiffs 
themselves were in default higher up in the 


`- chain of buyers and sellers they cannot 


have any remedy against the defendants. 
The first thing that emerges is that this 
was in effect a contract for specific goods. 
The bales are described and their whole 
history is given. On that it would be pos- 
sible for Mr. Varadachari to argue that the 
contract on its true construction was a con- 
tract for specifie goods conditional on their 
reaching the hands of the defendants. But 
that argument is of no assistance to him, 
because the position would then be that 
its impossibility of performance having 
arisen, though through no fault of the de- 
fendants, they could not under Indian Law 
retain the monies they had received from 
the plaintiffs by way of advance. I am 
putting it in favour of the defendants 
because it is quite obvious that it would be 
equally arguable to say that as the defend- 
ants had agreed to deliver certain bales of 
yarn they. had put themselves in the posi- 
tion of warranting that. the sellers in all 
the preceding links in the chain would ful- 
.til their contract. In order to succeed in 
this suit; which I have already pointed out 
is not. one for damages, the defendants 
have to go further and say that by reason 
of the plaintiffs’ default to deliver to Hanu- 
mantha Iyer, the plaintiffs are disentitled to 
take the’ attitude that this contract must 
be looked at by itself, as they were in- 
directly responsible by their failure to ful- 
fil the contract with a third person for the 
default—the inevitable defanlt—of the de- 
fendants. 
The point isnot covered by any direct 
‘authority but it appears to me that the law 
on the subject is clear. The defendants 
undertook to, deliver bales to the plaintiffs 
and ran the risk of a breach of any one of 
the links of the chain which preceded their 
| contract. In my opinion, it is a mere acei- 
dent that one of those links—it may be the 
defaulting link—is the plaintiffs themselves, 
Jf I am right in my view. that the defend- 
ants took the risk of all previous contracts 
being duly executed, they took the risk of 
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. it seems to me for the purpose 
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the breach of the plaintiffs’ contracts either 
with Venkatachalapathy Iyer as buyer or 
with Hanumantha Iyer as seller, as well as 
any other of the links. I may further point 
out that if the defendants were right in 
their contention, it would be difficult for 
them to justify the fact that having brought 
a suit against Arumuga Mudaliar and sons 
they settled it on terms whereby they put 
money into their pockets for this breach. 
In my opinion, the defendants having con- 
tracted to deliver these bales to the plaint- 
iffs they cannot be heard to say that the 
plaintiffs are out of Court because they had 
been in default at an earlier stage ‘of the 
series and broken 4 contract not with the 
defendants but with somebody else. 

Although we listened to a very able and 
interesting argument from both the learned: 
Vakils, I do not myself think that- it ig 
really a matter of very great difficulty and. 
« this case 
that it may be treated as an accident that: 
the plaintifis’ name recurs twice in the 
series of buyers and sellers because I think 
that for the purpose of adjusting the 
rights of parties each contract must be con- 
sidered solely by itself. 

The result is that the appeal will be 
allowed with costs throughout; defendants 
ordered to return the deposit. 

I see no justification for the plaintiffs - 
claiming interest at the rate of 12 per cent. 
and I think the justice of this case will be 


met if the defendants, who have had the ` 


plaintiffs’ money in their pockets all these 
years, be ordered to pay interest at the rate 
of 6 percent. from the date of default which 
is the 2nd September 1921 till to day and 
further interest at the rate of- 6 per cent, 
till payment. 


The other Appeal No. 99 will in conse- 
quence be dismissed without costs. 


Viswanatha Sastri, J.—I agree 
with my Lord. 


Appeal No. 46 allowed, 


N. V, Appeal No. 99 dismissed, 
L 
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ALLAHABAD HIGH COURT, 
Seconp CIVIL APPEAL No. 1410 oF 1923. 
February 23, 1926. 
: Present:—Mr: Justice Walsh. 
Rai Sahib Sahu Lala JAGDISH PRASAD 
— PLAINTIFF- APPELLANT 
MET SUS 
> RAGHUBIR AND OTHERS—DEFENDANTS—— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 49, scope 
of—Suit for compensation for trees cut by occupancy 
tenants—Limitation. 5 

A suit by the landlord against his occupancy tenant 
for compensation for the trees cutis a suit for com- 
pensation for the breach of an implied contract not 
specifically provided in the Limitation Act and is 
governed by 3 years’ limitation under Art. 49, Sch. 1, 
Limitation Act. |p. 336, col. 2; p. 337, col. 1.) 

Article 49 of Sch. I to the Limitation Act covers 
all other cases of specific moveable property wrong- 
fully taken or wrongfully detained which do not 
‘arise out of theft or dishonest conversion as provided 
by Art: 48. [p. 337, col. 1.] 

Mangun Jha y. Dolhin Golab Koer, 25 C. 692; 2 O. 
W. N. 265; 13 Ind. Dec. (x. s.) 454, referred to. 


. Second appeal against a decree of the ` 


Subordinate Judge, Muzaffarnagar, dated 
the 7th August 1923. 

Mr. S. D. Sinha, for the Appellant. 

Mr, Nehal Chand, for the Respondents. 

JUDGMENT.—I cannot interfere in 
this appeal. The plaintiff sues, as zemin- 
dar, some occupancy tenants who cut down 
some trees and sold them. The case is not 
without its humorous aspect. The plaint- 
iff alleged that the trees were cut down in 
April, 1922, He did not say that.there was 
theft or concealment, so as to make Art. 48 
applicable, or that the matter came to his 
knowledge at a later date. What he said 
was that inspite of repeated demands for 
the money, not for the trees, the defendants 
refused to pay, and he claimed damages 
to the extent of Rs. 5U0. It reads likea 
claim for trespsss upon immoveable pro- 
perty in cutting down the trees and for 
conversion of moveable property -by turning 
them into money after they have been cut 
.down. This would be prima facie a theft; 
but inasmuch as the defendants are occu- 
pancy tenants of the zemindar, there is a 
contract between them, and to cut down 
trees in breach of the landlord's right is 
clearly a breach of contract, So the action 
might be said to relate to compensation 
for breach of contract. All this would 
be unimportant in the ordinary way, he- 
cause the plaintiff can always waive the 
contract; bué the humorous part of the 
case is that, according to the finding of 
the lower Court the plaintiff, having 
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thought that he had a perfectly good claim 
for Rs. 500 deliberately waited until the 
Statute of Limitation became a serious diffi- 
culty in his way, and then commenced 
this suit, fraudulently alleging that the 
act complained of occurred years after it 
really did, when every body knew that it 
was a lie. This sounds like the conduct of 


‘a lunatic; but I am bound by the findings 


of the lower Court in the matter. The 


plaintiff, having selected this curious line > 


to adopt, did not bother himself about the. 
Statute of Limitation, but the defendants 
did, and admitted that they had sold the 
trees in the exercise of their lawful right 
about four years before the suit and that 
the plaintiff's claim was barred by three 
years’ limitation. They were very careful 
not to say by which article. It would have 
been much better if the Courts below had 
discussed the case on the merits because 
if the defendants had done it under a 
right, no puzzle would have arisen about 
the statutory limitation. But the lower 
Appellate Court has found that the trees 
were cut more than four years ago and that 
the claim is time-barred. It obviously 
meant to hold that a period of three years 
barred the suit; but it obviously followed 
the example of the defendants and refrain- 
ed from deciding which article was applic- 
able, so that the plaintiff was in this posi- 
tion that the findings of the Courts below 
had entirely altered the aspect of his case 
and he found himself with a time-barred . 
claim, although no body concerned had: 
ventured to say why it was time-barred. So 
he hit upon the ingenious idea—this is 
another humorous aspect of this case—of 
selecting Art. 120, for which six years were 
provided, Now Art. 120 says that six years 
is applicable toa suit for which no period 
of limitation is provided elsewhere; and 


,one cannot blame him (the plaintiff); if 


neither his opponents nor two Courts of 
Justice had discovered any article, which 
was applicable in this case, he should ask 
this Court to hold that this is a suit for 
which no article can be found elsewhere. 
That would be an extremely easy solution 
of this case. Iam afraid that several arti- 
cles can be found elsewhere, and the only 
difficulty that I have is to decide which is 
the rightone. As this is an act done by 
an occupancy tenant in excess of his right, 
it clearly arises out of contract, and it 
seems to me impossible to hold that it is 
nota suit for compensation for the byeach 
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ofan implied contract not specifically pro- 
vided for in the Limitation Act—the im- 
plied contract being not to cutdown trees. 
It seems to me also that Art. 49 must 
apply. Articles 45 and 49 may be read 
together. Article 48 Jlistinctly deals with 
specific moveable property acquired by 


theft or dishonest misappropriation and for , 


compensation for wrongfully detaining the 
same. No body could say that there is any- 
thing of this kind here. It has not been 
found, but the defendants by their written 
statement claim, that they had a right to 
cut down the trees. It would be, therefore, 
wrong, and I do not know why the learned 
Vakil asks this Court to hold that 
they were guilty of theft in cutting down 
the trees. Article 49 to my mind covers 
all other cases of specific moveable pro- 
perty wrongfully taken, or wrongfully de- 
tained, which do not arisa out of theft or 
dishonest conversion as provided by Art. 48; 
and, although to cut down trees in breach 
ofan occupancy tenancy agreement is not 
only a breach of the agreement hut alsoa 
trespass to immoveable property, yet when 
the trees have been cut down, they certain- 
ly become specific moveable property, and 
ifthey are taken away and sold, the suit is 
one for compensation as defined by Art. 49. 
This -is the view that has been taken in the 
Full .Bench reference in Calcutta in 1838, 
to which Mr. Nehal Chand drew my atten- 
tion,‘ reported in Mangun Jha v. Dolhin, 
Golab Koer (l). Iagree with ‘that. There 
are other Articles, which it seems to me 
might be made applicable; but it is nob 
necessary to discuss them. Thereis ample 
ground for holding, as the lower Court did, 
that a périod of three years at the most 
. is thé period within which the plaintiff 
ought to have sued, and that on the finding 
his claim is barred. 

The appeal must be dismissed with costs,. 
including in this Court fees on the higher 
Beale. 

R. | Appeal dismissed. 
(1) 25 O. 692; 2 O. W. N. 265; 12 Ind. Dec. (N. 8.) 454, 


MADRAS HIGH COURT. 
Civit MisCOELLANEOLS Petition No. 1353 
oF 1925. 

. August 12, 1925, 
- Present:—Mr. Justice Jackson. 
in re POKALA MAHALAKSHMI AMMAL 
—PLAINTIFF—PETITIONER. 
Oivil Procedure Code (Act V of 1908), 0, XXXIII, 


22 


in re POKALA MAHALAKSHMI AMMAL, 
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r. I—Petition to appeal in forma pauperis—Subsequent 
deposit of money to petitioner's credit under decree of 
lower Court, whether amounts to, “sufficient means — 
Subject-mutter of suit, exclusion of, in carudaring 
means of person, ë 

The expression “The subject-matter of the suit” 
in O. XXXIII, r. 1, ©. P. U, does not qualify 
“sufficient means” and in considering the means of 
8 person to sue in forma pauperis, the subject-matter 
of the suit ought to be excluded as being out- of the 
pauper's reach. 

But where a plaintiff who has obtained a decrée 


. for maintenance applies for leave to appeal in forma 


pauperis claiming a larger amount and the petition 
is sent to the Court of first instance for inquiry into 
pauperism and the judgment-debtor meanwhile 
deposits into Court the amount of the decree, which 
amount isin excess of the Court-fees payable on the | 
appeal, the petitioner must be said to be possessed 
of sufficient means to enable him to pay the stamp fee 
in appeal and is notentitled for leave to appeal in 
forma pauperis. 

Dwarkanath Narayan v. Madhavrav Vishvanath, 
10 B. 207; 5 Ind. Dec. (N. s.) 524, followed. ` > 

Krishnabai v. Mandhar, 30 B. 593; 6 Bom. L, R. 
671, referred to. 

Bai Balagavri v. Motilal Ghelabhai, 72 Ind. Cas, 224; 
47 B. 523,25 Bom. L. R. 199; A, I. R. 1923 Bom. 247, 
distinguished. 

Application under O. ALIV, 1, 1 of Act 
V of 1903 to be allowed to appeal in forma 
pauperis against a decree of the District 
Court, Chingleput, in O. S. No. 23 of 1923, 
(O. P. No, 2 of 1923). 

Messrs. T. R. Ramachandra Iyer and 5, 
Srinivasa Iyer, for the Petitioner, 


ORDER.—The petitioner applied for 
leave to prefer an appeal in this Court from 
the decree of the District Court, Chingle- 
put, in forma pauperis, Her petition was 
seat to the District Judge for enquiry 
whereupon the Judgment-debtor (she her- 
self has obtained a decree for maintenance 
and is appealing for alarger amount) paid 
Rs. 57l into Court to her credit. The Dis- 
trict Judge passed an order allowing her 
to draw out the money, and reported that 
she had means to pay the stamp duty of 
Rs. z00on her appeal. To this report she 
objects. Ofcourse Rs. 571, ia the subject- 
matter of the suit, though notof the appeal 
but this causes no difficulty because it has 
been ruled in Krishnabai v. Mandhar ( 1) 
that “the subject-matter of the suit” in 
O. XXXIII, r. 1, ©. P, C., does not qualify 
“sufficient means” and the subject matter 
of the suit is excluded as being presumably 
out of the paupers reach which is not sọ 
in the present case [Dwarkanath Narayan 


‘y, Madhavrav Vishvanath (2).] But another 


Bombay Bench in Bat Balagavri v, Motilal 


(1) 30_B. 593; 6 Bom. L. R. 671. 
(2) 10 B, 207; 5 Ind, Dec, (N, 8.) 524, 
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Ghelabhai (3) besides holding that the sub- 
ject-matter of the suit cannot be taken 
into consideration in calculating the plaint- 
iffs means, apparently overlooking Krish- 
nabai v, Mandhar (1) has also held that the 
pauper applicant is not obliged to take out 


of Court what is deposited or paid in, and ` 


cannot, therefore, if he choose to allow the 
deposit or payment made in Court to remain 
there, be said to be possessed of sufficient 
means as if the deposit were actually in 
his possession. This differs from a previous 


. ruling of the same Court in Dwarkanath. 


Narayan v. Madhavrav Vishvanath (2) and 
with all respect I think it a most genuine 
definition of “possessed” to confine the 
phrase to actual possession on one’s own 
person. I see no distinction between money 
deposited in Court and ordered to be de- 
livered to.a person and moneys lying ata 
person’s credit in a Bank. I should hold 
that a person with Rs. 571 at her disposal 
in the Court is possessed of sufficient 
means to enable her to pay a stamp-fee of 
Rs. 200. Nor do I think. it necessary to 
contemplate that possibly the Rs. 571 might 
have been attached; it was not attached 
when the District Judge passed his ` order. 
I also think it unnecessary to go into the 
question whether supposing the petitioner's 
estate went into liquidation she would have 
sufficient balance to pay the stamp-fee. It 
is enough to find that at the time of hearing 
her application she has “sufficient means.” 

I have been asked to refer the matter to 
a Bench because of Bai Balagavri v. Moti- 
lal Ghelabhai (3) but the Bombay rulings 
are so contradictory that I do not consider 
it to bein the face of clear authority that 
Iam deciding that petitioner is possessed 
in the circumstances of sufficient means and 
not entitled to sue asa pauper. 

The petition to be allowed to appeal asa 
pauper is dismissed. The petitioner can 
pay the requisite fee within one month from 
the date of this order, < 

V N V 

Petition dismissed. 


(3) 72 Ind, Cas. 224; 47B 523; 25 Bom. L. R. 199; 
A. L R. 1923 Bom, 247. 


BAHADUR AHMED MOULVI 9. BEMANTA KUMAR.ROY. 


[94 I. 0. 1926] 


CALCUTTA HIGH COURT. 
APPEAL From APPELLATE DECREE No. 2272 
oF 1923. 

December 3, 1925. 
Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
BAHADUR AHMED MOULVI—DEFENDANT 
No.1—APPELLANT 


Versus 
HEMANTA: KUMAR ROY—PLAINTIFF AND 
OTHERS—DEFENDANTS AND Pro forma 
DEFENDANTS- RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 178—Holding 
—Undivided parcel of land, if holding—Sale of 
undivided portion--Abandonment—-Re-entry, clause as 
to— Legality. 

Undivided portions of land included within a lease- 
hold do not constitute a holding as defined in the 
Bengal Tenancy Act, [p. 339, col. 2.] , 

ari Charan Bose v. Runjit Singh, 25 C..917n; 1 
C. W: N. 521; 13 Ind, Dec. (x. s.) 598, followed. 

Sale of undivided portions of lands not comprising 
a holding does not amount to abandonment and the 
landlord is not entitled to re-enter on that ground. 
10104. 

A clause in a lease covenanting that the landlord 
shall be entitled to re-enter on transfer by the tenant 
does not offend against the provisions of s. 178, Bengal 
Tenancy Act. [ibid.] 


Appeal against a decree of the Subordi- 
nate Judge, Jessore, dated the Ist May 
1928, reversing that of the Munsif, Third 
Court at Narain, dated the 19th Novem- 
ber 1921. 

. Mr. Harendra Kumar Sarbadhikari and 
Babu Nripendra Chandra Das, for the Ap- 
pellant. 

Babus Hemendra Chandra Sen and 
Surendra Nath Basu (8r.), for the Respond- 
exits. 


JUDGMENT. 

. Ghose, J.—This appeal arises out ofa: 
suit for recovery of khas possession of 
certain land. The Trial Court dismissed 
the suit which was decreed on appeal by 
the Subordinate Judge. 

Defendant No. 1 has appealed to this 
Court. The facts found by the Subordinate 
Judge are that certain lands ` belonged 
jointly to two persons Baidya Nath and 
Golok in equal shares. There was a parti- 
tion between the two co-sharers and the 
lands kelonging to Golok’s share were 
inherited by one Nityamoyi. She died 
sometime in 1916. Before her death she 
executed a kabuliyat in favour of the plaint- 
iff dated the llth of April 1907. It was 
stated in that kabuliyat that the lands of 
which she had been in possession was 
found on measurement to be in excess of 
the original jama and, therefore, the rent 


- lands -on 
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was altered and certain terms were 
arranged between the' landlord and the 
Nityamoyi with regard to her leasehold 
property. The defendants came into posses- 
sion by right of purchase from one Pitambari 
who was the widow of the daughter's son 
of Golok. : 

The plaintiff claimed possession of these 
two grounds. First, that the 
transfer to the defendants was made in con- 
travention of the terms of the kabuliyat 
executed by Nityamoyi and secondly, that 
the tenancy being that of an occupancy 
raiyat the purchasers had. acquired no 
title as against the landlord asthe oecu- 
pancy right was not transferable by 
custom. 

The Trial Court found that the lease- 
hold was a permanent tenure that the sale 
was ofa portion of the tenancy which was 
saleable and that, therefore, the plaintiff 


- was not entitled to succeed in .ejectment. 


On appeal by the plaintiff the Subordi- 
nate Judge held that if the leasehold 
interest of Nityamoyi be held to be a 
permanent tenancy then the sale having 
been effected in breach of the cove- 
nant contained in the kabuliyat execut- 
ed by her the landlord was entitled to 
re-enter. He, however, held that the in- 
terest of Nityamoyi in the lands was that 
of a raiyat. He foundthat the leasehold 
did not form a holding as defined by the 
Bengal Tenancy Act, because it did not 
consist entirely of parcels of land but some 
undivided shares of land under the occu- 
pancy of tenants were included within the 
leasehold. He came to the conclusion that 
the Bengal Tenancy Act madé no provi- 
sions for.a tenancy of this character and 
the incidents of such a tenancy were rather 
uncertain, but that, at any rate, such a 
tenancy would not be transferable. In that 
view he made a decree in favour of the 
plaintiff. i 

Defendant No. 1 by his appeal contends 
that the leasehold having been found not 
to consist of a holding as defined by the 
Bengal Tenancy Act the sale to the 
defendants cannot beconsidered to be an 
abandonment of the holding by an occu- 
pancy raiyat which would entitle the land- 
lord to take khas possession as on an 
abandonment under the Bengal Tenancy 
Act. It is contended by the learned Vakil 
on behalf of the plaintiff-respondent that 
the leasehold really consisted of a holding 
and he placed the kabuliyat hefore us, On 
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reading the descriptions of the lands in th® 
schedule there cannot be any doubt that 
undivided portions of lands have been in- 
cluded within the leasehold and, therefore, ` 
according to the decision in the case of 
Hari Charan Bose v. tunjit Singh (1) the 
tenancy cannot be said to comprise a hold- 
ing as defined in the Bengal Tenancy Act. 
The sale, therefore, cannot be construed 
into an abandonment of a holding by an 
occupancy .raiyat and the landlord is not, 
therefore, entitled to. recover possession on 
that ground. But it is contended on behalf of 
the respondent that the plaintiffis entitled to 
take advantage of the provision with regard 
to the restriction as toalienation contained 
in the kabuliyat of Nityamoyi and that he is 
entitled to. re-enter on account of the 
breach of that covenant. Clause 9 of the 
kabuliyat runs thus: “With respect to this 
jama or any portion thereof, I shall not be 
entitled to make a gift or sell or give settle- 
ment ofor create any lien orincumbrance 
in favour of anybody or otherwise transfer 
the same in any way. In case Ido so, you 
shall be entitled to take khas possession of: 
the entire mehal either of your own motion 
or through the Court and I shall not be 
able to object to the same.” This is a 
‘cl€ar provision restricting alienation and 
reserving the right of reentry by the 
landlord in case of breach of the covenant. 
According to the plaintiff's case there has 
been a transfer which is a breach of the 
covenant. Itis, however, argued on be- 
half of the appellant that this covenant ` 
is not valid under the Bengal Tenancy 
Act. I cannot find any provision ins. 178 
of the Bengal Tenancy Act which prevents 
any such agreement being entered into, An 
attempt was made on behalf of the appel- 
lant to bring this covenant within the pro- 
visions of cl. (d), sub-s, (3) of s.' 178 of the 
Bengal Tenancy Act which enacts that 
nothing in any contract made between a 
Jandlord and a tenant shall take away the 
right of a raiyat to transfer or bequeath 
his holding in accordance with local usage, 
But the answer is that this leasehold is not 
a holding andthe defendants have not been 
able to prove that there was any local 
usage authorising them to transfer their 
tenancy. There iseno provision in the Act 
which the clause In the kabuliyat mention- 
ed above offends against. In my opinion, 
therefore, the plaintiff is entitled to re-enter 


(1) 25 O. 9170; 1 O. W., N, 521; 13 Ind, Dee, (x, 8) 
98, ee 
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forthe breach of the covenant above referred 
to. 

The appeal must, therefore, be dismissed 
with costs, . ; 


Cuming, J.—I agree. 
M. B. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
First Civic APPEAL No. 378 oF 1922, 
March 3, 1926.. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Banerji. 
Kunwar NARENDER- SINGH AND 
ANOTHER—PLaINTIFFS—A PPELLANTS 
versus ; 
Bohra CHATRAPAL SINGH AND OTHERS 
—DEFENvanTs—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXII, r. 
1]—-Retirement of guardian ad litem— Courts, discre- 
tion of. 

It isnot open to a guardian ad litem to retire at 
his own sweet will without the permission of the 
Court. It is a matter of discretion fer the Court 
which having regard to all the circumstances of the 
ease may permit the guardian to retire and may pass 
such orders as to costs as it thinks fit. jp. 341, col. 1.) 

Jangi v. Sundar, 70 Ind. Cas. 589; L. R. 3 A. 458; 

A. I. R. 1922 All. 416, distinguished. 
r First appeal from a decree of the Sub- 
ordinate Judge, Muttra, dated the 17th 
August 1922. 

Mr. N. P. Asthana, for the Appellants. 

Mr. G. Agarwala, for the Respondents, 


JUDGMENT.—This is a plaintiffs’ 
appeal arising out of a suit for declaration 
that a decree obtained by the respondents 
against the plaintiffs under the guardianship 
of their mother, Musammat Mabindra Kun- 
war, is not binding on them. It appears that 
the plaintiffs’ father, Niranjan Singh, execut- 
eda mortgage-deed on the 12th:of October, , 
1912; hypothecating certain properties. A 
suit was brought on the 15th March, 1921, 
on ‘the basis of this mortgags-deed against 
the father and his sons, the present plaint- 
ifs. The interest of the father, who had 
transferred the property, being adverse to 
the minors, the pléinutfis very properly 


‘gpplied that the minor's mother should be 


appointed their guardian. Notice was 
issued to her and she did not object. She 
appeared through a Vakil on the 2nd June 
1921 and accepted the appointment of her- 
self as guardian. Subsequently, on the 
1jth July, 19-1, she filed a written state- 
pment, in which she denied the existence of 


, cr 
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any legal necessity and put the mortgagees 
to proof of the same. Issues were settled 


and the next date for hearing was the «4th. 


August, 1921, which was on the 25th July, 
1921, altered tothe 16th November, 1921. 
Till the 10th November, 1921, Musammat 
Mahindra Kunwar took no steps, whatso- 
ever, to summon any witness on behalf of 
the minors. On that date an application 
was put in on her behalf, not through the 
Pleader who had appeared first for her, 
but through a new Pleader, stating that 
she had been ill for nearly two months 
and should be relieved of her duties as 
guardian. No affidavit was filed in support 
of this application to satisfy the Court 
that she was really ill, nor was any medical 
certificate produced. The learned Judge 


was not satisfied that this was a bona fide’ 


application; he considered the circumstances 
of the case and came to the conclusion 


that the application had been made merely , - 


to cause delay in the case, five months 
after she had been appointed as guardian 
of her own sons. The learned Judge, 
therefore, disallowed the application. No 
further application was made on behalf of 
the guardian for adjournment of the case 
in order to enable her to summon witnesses, 
or for giving any particular instruction to 


the Vakil. The case was disposed of on- 


the date fixed. The mortgagees led evi- 
dence, both oral and documentary, to prove 
the existence of legal necessity. Tho 


learned Judge accepted that evidence and © 


decreed” the claim. Musammat Mahindra 
Kunwar took no steps to apply for a re- 
view of the judgment, nor did she take 
any steps to prefer an appeal against the 
decree which had been passed against the 
minors, A declaratory suit has now been 
instituted on behalf of the minors through 
Kundan Singh, their paternal uncle. 
Musammat Mahindra Kunwar has been ex- 
amined in this case, and her statement shows 
that over and above the assistance and 


help which she might have gotfrom her ` 


own husband, who-was just as much inter- 


ested in protecting the minors’ - interests - 


out of Court as any body else, she had the 
assistance of two general attorneys; Jagat 
Narain and Ram Charan, who used to look 
after her own casesas mukhtar-t-khas in 
Court. 
ing after the case on her behalf and Jagat 
Narain has. ben filing applications and 
affidavits in this case, She appears to 


These mukhtars are even now look- -> 


belong to a respectable family and haq ` 
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several maid-servants as well as 5 or 7 other 
‘servants to attend on her. Having regard to 
all these circumstances, it is impossible to 
believe, that as she was a pardanashin 
lady, that she could not have the help of 
qualified persons: who could defend her 
minor sons’ interests as pairokars. The 
fact that no attempt had been made to 
summon witnesses -for a very long time 
| Buggests that the Court was right in think- 
ing thatthe application was a mere dodge 
to gain further time and cause delay. Her 
statement that she was ill is also difficult 
to believe. Her story is that she had an 
attack of rheumatism some 15 years ago 
and has been suffering off and on from this 
disease and that she had asevere attack 
24 months before her application. She, 
- however, did not put forward any such ex- 
cuse when she was appointed guardian. 
The learned Advocate for the appellants 
contends that when Musammat Mahindra 
Kunwar expressed her desire to retire from 
_ the guardianship, it was the duty of the 
Court to allow her to retire, and inasmuch 
as the Court refused to do so, it conmitted 
an irregularity. Weare unable to accept 
this contention. Under O XXXII, r. 11, 
O. P. O., “where the guardian for the suit 
desires to retire....... the Court may 
permit such guardian to retire, or may 
remove him, and may make such order as 
to costs as it thinks fit.” That rule makes 
it quite clear that it is not open to the 
guardian to retire at his own sweet will 
without the permission of the Court. Itis 
a matter of discretion for the Court, which 
having regard to all the circumstances of 
_ the case may permit the guardian to retire 
and may pass such order as to costs as it 
thinks fit. The matter was, therefore, dis- 
cretionary. The Court did go into the 
circumstances of the case and refused to 
grant the permission, Under the circum- 
stances itis difficult to hold that it com-. 
mitted an irregularity. Thelearned Advo- 
cate relied on sub-cl. (2), r. 11. But that sub- 
clause has no application, because it directs 
the Court to appoint a new guardian when 
a former guardian has retired, died or nas 
“been removed, The sub-cl. (2) does not 
give any substantial right to guardians to 
retire at their own will. Reliance has been 
placed on the case of Jangi v. Sundar (1). 
That case on its facts wasa very special 
one. A suit had been brought for restitu- 


(1) 70 Ind. Oas. 589; LR. 3 A. 458; A. I. R. 1922 
All: 416, 
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tion of conjugal rights againsf a young 

woman, who was first alleged by the plaint- 

iff himself to bea major. He then changed 

his mind and treated her asa minor aad 

proposed to appoint a relation of her as her i 
guardian ad litem. A notice was issued to 

the proposed guardian but was never served 

on him personally. His views on the sub- 

ject were never definitely ascertained. An 

order appointing him as guardian wasg 

passed on the 9th March, 1920, and, as soon 

as the guardian came to kaow of it, he 

appeared in Courton the 13th March and 

protested and stated that he did not wish 

to actas guardian, Inspite of the fact that 

the notice was not served on him person- 

ally and inspite of the fact that his views 

had not been definitely ascertained and he 
came tothe Court to express his refusal, 

the learned Munsif refused to permit him 
to withdraw from the guardianship. The 
result was that he refused to act, and an 
ex parte decree for restitution of conjugal 
rights against the young woman was passed 
in favour of the plaintiff. It was on these 
circumstances that a learned Judge of this 
Court thought that the order passed by 
the Munsif refusing to grant permission to 
the ‘guardian ad litem to withdraw was not 
justified. The language employed in the 
judgment must be understood in relation 
to the facts of that case. 

In the present case we are satisfied that 
there wasno good ground for Musammat 
Mahindra Kunwar to withdraw from the 
guardianship of her own sons. f 

We also cannot believe that the minors 
have been really prejudiced. In the pre- 
vious case, although proceedings were ea 
parte, both oral and documentary evidence 
was led to prove legal necessity, which 
satisfied the Court. If the evidence. was 
insufficient, the mother would have certain- 
ly taken steps to prefer an appeal from that 
decree, It is also difficult to. believe -that 
the father of the minors, who would be 
interested in their welfare, would also not 
have taken some steps. Having regard to 
these circumstances, we find it difficult to 
differ from the view taken by the learned 
Subordinate Judge, and we dismiss this 
appeal with costs, including fees in this 
Court on the higher-scale. 

B. In Appeal dismissed, 
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: CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1711 
s or 1923 

December 3; 1925. ` 
' Present:—Mr. Justice Suhrawardy 
. and Mr. Justice Mukerji. 
KESHAB LAL GOSWAMI—PuaintiFF 
. — APPELLANT 
4 — versus è 
BHOLANATH GANGOPADHYA 
AND OTHERS—DEFENDANTS-—RESPONDENTS. 

_ Limitation Act (IX of 1908), Sch. I, Art, 144—Posses- 
sion of mortgagee after satisfaction, when adverse. 

_A suit which in essence is one for declaration of 
title and recovery of possession is governed by 
Art. 144 and not Art. 148 of Sch. I to the Limitation 
Act. [p. 342, col. 2.] i 

The possession of a mortgagee does not become 
adverse tothe mortgagor merely because the mort- 
- gagee remains in possession after the mortgage-money 
“has been satisfied. [p. 343, col. 2.] 

- The question whether the possession of the mort- 
gagee after the mortgage-debt has been satisfied is 

adverse tothe mortgagor or not is always a ques- 

tion of intention of the parties concerned. [ibid.] 


-Habeebullah v. Abdul Hamid, 13 Ind. Cas, 963; 34 
A, 261; 9 A. L. J. 131, followed. f 


‘Appeal against a decree of the Subordi- 
nate Judge, Asansole, datedithe 19th of Feb- 
ruary 19283, affirming that of the Munsif, 
Asansole, dated the 4th of January 1922, 

Mr. Bankim Chandra Mukerjee and Babu 
Nalini Kumar Mukerjee, for the Appellant. 
Babus Baranashibasi Mukerjee and Gopen- 
dra Krishna Banerjee, for the Respondents. 


JSDGMENT. 
Mukerji, J.—The plaintiff who was 
unsuccessful in the Courts below has prefer- 


red this appeal with respect to 5 bighas of 


land, The Courts below have dismissed the 
plaintiff's suit holding that it was barred by 
limitation. The first ground urged on be- 
half of the appellant is to the effect that 
Art. 148 of the First Schedule to the Limita- 
tion Act applies to the case and, therefore, 
it should have been held that ‘the suit was 
well within time. In order to deal with 
this ground it is necessary to consider the 
allegations upon which the plaintiff came to 
Court. Shortly stated the plaintiffs cage 
was that about 13 bighas of land belonged to 
one Jafer Sheik and after his death it pass- 


ed by inheritance to his son Kinu and. 


daughter Umeda, thatin 1887 Kinu mortgaged 
the land by way of usufructuary mortgage to 
two persons, Sheik Jamait, Sheik Chhakuri 
that in 1888 the said mortgagees or one of 
them it is not very clear whether both or 
one of them were parties to the transaction — 
sub-mortgaged the property to Anantaram 
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and Dayal Mandal who were put in posses- 
sion thereof, The plaintiff's case was that 
after the death of Kinu, Umeda Kinu’s sister 
became entitled to the property and that 
on the 7th July 1920 the plaintiff purchased 
the same from Umeda, paid off the debt due 


“on the mortgage and got back the mortgage- 


deed. He wanted to take possession of the 
property after his purchase but that the de- 
fendants acting in collusion with each other 
forcibly resisted and ` prevented him from 
taking possession. The defence, shortly 
stated was that of these 13 bighas of land, 
Kinuin 1893 sold 8 bighas to Ananta and 
Dayal and thus paid off the mortgage in 
their favour that thereafter there was an 
oral sale by Kinu in favour of Ananta and 
Dayal in respect of the remainder of the 
land and that the defendants had purchased 
the landin execution ofa decree against 
Ananta and Dayal, The suit, therefore, in 
essence was a suit for declaration of title 
and recovery of possession. There was no 
relief claimed in the plaint as against the 
defendants on the footing of their being 
mortgagees or persons who represented the 
mortgagees, To such asuit Art. 148 of the 
First Schedule to the Limitation'Actcannot 
possibly apply and the Courts below were, 
in my opinion, right in applying Art. 144 
to the case. i i 

Thesecond ground taken on behalf of the 
appellant relates to the sufficiency of find- 
ings of the lower Appellate Court upon 
which the suit has been disposed of. The 
learned Subordinate Judge first of all set 
out the pleadings of the parties. He then 
stated in his judgment that the defence 
had adduced evidence to prove the oral sale 
in respect of the restof the land in favour 
of Ananta and Dayal. He observed that 
that evidence was accepted by the learned 
-Munsif but it was urged before him that the 
story of the verbal sale was not to be found 
in the written statement. He then gave an 
explanation as to why this story may not 
have found aplace inthe written statement. 
Then he observed thus: “When a part of 
the mortgaged property wassold and, accord- 
ing tothe recital in the kobala the mort- 
gage debt was satisfied and only the balance 
of the consideration money was taken by 
Kinu, the mortgagee could not retain the 
remaining land. In the ordinary course 
the rest ofthe land would be returned to the 
mortgagor so that if the remaining land 
returned to the possession of Ananta and 
Dayal there must be a legal origin for the 
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possession or if the possession was unlaw- 
ful, then it was apparently adverse to the 
mortgagor. In the lattercase the plaintiff's 
claim would be obviously time-barred.” 
The learned Subordinate Judge, in my 
opinion, was not right in disposing of the 
question of limitation in this way. He did 
not arrive at any finding on the question as 
to whether there was a transfer of posses- 
sion in respect of the 5 bighas of land 
on the mortgage being satisfied from Ananta 
and Dayal to Kinu or whether the land 
came back to the possession of Ananta and 
Dayal afterwards. He says that in ordinary 
course after the mortgage was satisfied the 
land would come back to the mortgagor and 
if Ananta and Dayal came to be in posses- 
sion afterwards the possession of Ananta 
and Dayal must be taken to have been 
based either on legal. origin or it amounted 
to unlawful possession. The learned Vakil 
on behalf of the respondents has urged that 
this judgment be read as embodying the 
findings with regard to all these points. I am 
unable to accede to his contention in this 
respect. It seems tomethat in order to dis- 
pose of the question as to whether the suit 
is barred by Art. 144 the learned Subordi- 
nate Judge will have to come tothe follow- 
ing necessary findings. In the first place he 
will-have to find whether in point of fact 
after the satisfaction of the mortgage debt 
the 5 bighas of land which was not included 
in the kobala of 1893 cathe back to the pos- 
session of Kinu and thereafter Ananta and 
Dayal could not claim to be in possession of 
it. If this question is found in the affirm- 
ative then it will not be necessary to go 
. into other matters; and on a finding in the 
afirmative with-regard to this point the 
learned Judge will be right in holding that 
in that case the possession of Ananta and 
Dayal must have been either under the 
verbal saleor it was possessive which was 
_adverse tothe mortgagor. If, however, the 
pointis not decided in the affirmative then 
the learned Judge will have to find as a fact 
whether there was an oral sale in respect of 
the 5 bighas. Ifthe question cannot be de- 
termined in thé affirmative then the ques- 
tion will arisé as to whether the possession 
of Ananta and Dayal became adverse to that 
of Kinu and if so, at what point oftime. It 
is not the law that simply because a mort- 
gage debt has been satisfied and the mort- 
gagee continues in possession became ad- 
verse from the point of time of satisfaction 


of the mortgage debt. If any authority is 
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needed for this proposition reference may 
be made to the case of Habeebullah v. Abdul 
Hamid(1). At page 265 the learned Judges 
observe as follows: “The possession of a 
mortgagee does not become adverse to the 
mortgagor merely because the mortgagee ° 
remains in possession after the mortgage 
money has been satisfied out-of the usufruct 
or has been otherwise paid off. Much more 
is required to set time running against the 
mortgagor.” The question whether the 
possession of the mortgagee after the mort- 
gage debt has been satisfied is adverse to the 
mortgagor or not is always a question of ani- 
mus orintention of the parties concerned. 
The whole of the circumstances will hava 
to be considered in order to find out. whe- 
ther the mortgagees in the present case 
continued in possession as mortgagees or as 
owners in respect of the property. I am 
therefore of opgnion that the findings of 
the Subordinate Judge are ‘not sufficient to 
dispose of the question of limitation which 
arises in the present case. 

In, this view of the matterI would set aside 
the decree passed by the learned Subordi- 
nate Judge and remand the appeal to his 
Court so that the questions to which I have 
referred may be considered afresh and the 
appeal disposed of in the light of the obser- 
vation I have made. Costs will abide the 


result. 
Suhrawardy, J.—I agree. 
M. B. Appeal allowed: 


R. L. Case remanded. 
(1) 13 Ind. Cas, 963; 34 A. 261; 9 A. L. J, 131, 





OUDH CHIEF COURT. 

First Civin APPEAL No. 14 or 1925, 
February 26, 1926. 
Present:—Sir Louis Stuart, KT., Chief Judge, 
and Mr. Justice Raza. 

Rana UMANATH BAKHSH SINGH— 
PLAINTIFF— APPELLANT 


: Versus 
B. RAM BAKHSH SINGH AND OTRERS— 
DEFENDANTS— RESPONDENTS. 

Oudh Rent Act (XXII of 1886), s. 107-H-—Under~ 
proprietary rights, assertion of—Potential and not 
actual rights—Civil Courts, jurisdiction of. 

In Oudh the Court of Revenue has the exclusive ° 
jurisdiction to determine what is the status of a 
tenant of lands, and what are the special or other 
terms upon whith such tenant holds, and the Civil 


844 l 
Courts have the exclusive ‘jurisdiction to decide 
whéther or not a person in possession of the land. 
holds a proprietary or under-proprietary right in the 
lands. {p. 346, col. 1.] y 

. Mohammad Abul Husan Khan v. Prag, 38 Tnd. Cas. 
814; 20 O. C. 8; 15 A. L.J. 113; 21 M. L. T. 102; 19 
Bom. L. R. 202; (1917) M. W. N. 232 & 456; 382 M. L. J. 
388; 21 O. W. N. 582; 26 C.L. J. 165; 50. L. J. 34 

' (P. O.), referred to. - , 

Where, however, the plaintiff comes into a Civil 
Court asking fora declaration that the defendants 
are neither proprietors nor under-proprietors, the 
defendants’ reply to the effect that they never 
agsertéd that they were proprietors and that they only 
asserted such under-proprietary rights as could be 
created under s. 107-H, Oudh Rent Act, in other’ 
words potential rights in the future and not actual 
rights in the present, takes the case out of the 
Jurisdiction of the Civil Court, the under-proprietary 
rights ela‘med by the defendants being not such as 
. could ted-+termined by a Civil Court. fp. 346, col. 2] 

Mohan.mad Abdul Husan Khan v. Prag, 38 Ind. 
Cas. 814; 20 O. C. 8; 15 A. L. J. 113; 21M.L. J. 109; 
19 Bom. L. R. 202; (1917) M. W. N. 232 & 456; 32 M. L. 
J. 388; 21 C. W. N, 582; 26 ©. L. J. 165; 5 0. L.J. 34 
(P. C.), construed, 

First appeal against a décree of the 
Additional Subordinate Judge, Rae Bareli, 
dated the 30th October 1924, in Regular 
Suit No. 19 of 1924, ; 


Messrs. Ali Zaheer, Radha Krishna and 
Naim. Ullah, for the Appellant. 

Messrs. A. P. Sen and H. K. Ghose, for 
the Respondents. 


JUDGMENT.—Rana_ Sir  Sheoraj 
Singh, father of the plaintiff-appellant Rana 
Uma Nath Bakhsh Singh, put a certain 
Ram Bakhsh Singh in possession of an 
: area of 50 bighas 5 biswas 16 biswansis in 
the village of Seora on the 20th August, 
1910. on a rent of Rs. 75 a year. Ram 
Bakhsh Singh, who is defendant-respond- 
ent in this case, and his wife have been 
in possession of this area from then till 
now. They have never been ejected, al- 
though an attempt was made to eject 
them. ‘They are paying the rent fixed. 
This is common ground. Sir Sheoraj 
Singh died in 1920 and was sneceeded by 
the present plaintiff-appellant. Very shortly 
after the death of Sir Sheoraj Singh the 
plaintif-appellant issued a notice of eject- 
ment upon the defendant-respondent No 1 
under the provisions of s 55.of Act XXII 
of 1886, as it was hefoye the recent amend- 
ments of 1922. This notice of ejectment is 
noton the record, bnt it is admitted hy the 
appellant's learned Counsel that in order 
_ to issue such a notice effectively, it was 

necessary to assert that the defendants- 
. respondents : were tenants’ not. having a 
. tight ef sectipangy and net holding under 
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special agreement or decree of Court. De- 
fendant-respondent No. 1 thereupon filed 
a suit under s. 56 of the Act (as it was then) - 
contesting the notice. The plaintiff-appel- 
lant, who was defendant in that suit,. 
maintained thathe had a right to eject 
him, but at a certain period in the ` hear- 
ing of the suit he withdrew the notice of 
ejectment thereby consenting forthe time 
being to the retention by the defendants 
of the Jand in question. The Assistant 
Collector did not decree the suit in favour 
of the defendant-respondent No. 1, .who 
was then plaintiff, in very clear terms but 
he did decree the suit in his favour, . The 
words he used were these:—- 

“Notice issued by defendant, as prayed 
by the defendant, is cancelled. Case to be 
struck off from the registers and consigned 
to the record. The plaintiff shall remain 
in possession of the land as usual.” . 

This order is dated 27th October 1921, 
The plaintif-appellant then filed a suit in 
the Civil Court on the 16th September, 
1922 asking for a declaration that the two 
defendants-respondents had neither superior 
nor under proprietary right in the land in 
question under a certain sanad- of the 20th 
August, 1910, and further for a declaration 
that the sanad was legally ineffectual and 
unfit to be admitted in evidence as . 
against the plaintiff and that the defendants- 
respondents could have no right. under the 
aforesaid sanad. The learned Subordinate 
Judge has dismissed the plaintiff-appel- 
lant’s suit on the 30th October 1924. on the 
ground -that no causa of action had arisen 
to him; and against the dismissal on that 
ground the present appeal is preferred. 

The first point which we propose to con- 
sider is the question of valuation for the 
purpose of jurisdiction. This point is 
important. The suitbeing brought for a 
declaratory relief the Court-fee .paid was 
‘at fixed rates, but for the purpose of juris- 
diction the plaintiff appellant valued the 
relief at Rs, 10,000. The defendants respon- 
dents asserted that the relief should not be 
valued at more than Rs. 4500 The learned 
Subordinate Judge arrived at the conclu- 
sion that Rs 3,500 was a reasonable valu- 
ation an] accepted it. The plaintiff-appel- 
lant, however, has preferred an appeal to this 
Court on the assertion that the valuation ig 
Rs. 10,000. The point is important because 
upon its decision must be determined the 


-question of jurisdiction. If the valuation 


ia correctly Rs, 4,600 the appeal lay to the 
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District Judge and this Court has no juris- 
diction. We consider, however, that'although 
the valuation of Rs, 10,000 is excessive, 
the valuation of Rs, 4,500 is too little. We 
have examined the evidence upon. this 

point and weconsider that there is force 
“in the appellants contention that as the 
Rs, 75 rent which has been paid is a favour- 
able rent the market rent must be greater. 
We do not wish to determine finally 
_ the market rent upon the land. It may be 
. necessary for that point to be considered 
in subsequent matters, but this much we 
' can say with confidence that Rs. 75 is 
clearly a very favourable rent and that the 
market rent must be at least Rs. 200, At 
30 years’ purchase this “would come to 
Rs. 6.000 and we should accordingly put 
the correct valuation at ‘Rs. 6,000 which is 
more than Rs. 5,v00 and less than Rs, 10,000, 
We, therefore, have jurisdiction to decide 
this appeal, : 

We now cometothe only point to be 
decided at present. Had the plaintiff- 
appellant a cause of action when he brought 
this suit? In order to decide this point 
it is necessary toexamine with some care 
the positions asserted by the two parties. 
The plaintiff-appellant has not in his plaint 
definitely stated the position which he 
assigns to the defendants-respondents, but 
in the course of argument it was admitted 
. tous that he considered them to be agricul- 
. tural‘tenants with no special rights and 
considered himself to be landlord, The de- 


-. fendants-respondents did not either put 


their position very clearly but in the course 
of argument their learned Counsel has 
informed us that they set themselves up 
.as persons holding land at a favourable 
rate of rentunder:a grant and that they 
acquired the land in perpetuity by a written 
instrument for valuable consideration. 

As the plaintiff-appellant is asserting that 
the defendants-respondents are his tenants 
and the land is agricultural land in Oudh, 
his only method of recovering possession 

.of the land would be under the provisions 
of the Oudh Rent Act by ejectment, and 
he thus has clearly no title to recover this 
possession through a Civil Court. Soin 
considering what the cause of action is, it 
must be carefully borne in mind what his 
remedy can be against the defendants-re- 
spondents, It can only be by the issue 
of a notice of ejectment under the Rent 
Act the validity of which can be contested 

‘ia a Rent Qourti It is to be observed 
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that that is theremedy that he took. His 
case is that the cause of action arose owing 
to certain statements made by defendant- 
respondent No. 1 in the suit which he 
brought to contest that notice, and by the 
fact that he supported those statements by 
producing the sanad. We shall first see - 
what these statements are. They are con- 
tained in the second paragraph of the 
defendants-respondents’ plaint, We give 
their translation :— A 

“Paragraph 2. The notice is liable to be 
cancelled for the following grounds : 

“(a) The plaintiff is not a mere tenant 
but heis anunder-proprietor of the land 
in dispute along with other land, 

“(b) The plaintiff holds the land on favour- 
able rent and is not liable to be ejected by 
notice. 

“(c) In lieu of the distinguished services 
of the plaintiff and his family the de- 
fendant aid his father Sir Rana Sheoraj 
Singh having taken a large sum as nazrana, 
Sir Rana Sheoraj Singh, Taluqdar of Kha- 
jurgaon gave a grant of 50 bighas 6 bis- 
wansis land situate in village Seora, Par- 
gana and Tahsil Dalmau, District Rae 
Bareli, to the plaintiff in perpetuity and 
put him in possession thereof. Sir Rang 
Sheoraj Singh has also given a written 
sanad to the plaintiff with respect to the 
same. This grant has been maintained 
and kept subsisting even by the defend- 
ant in his writings and made it binding 
upon himseif; rather this grant was made 
to the plaintiff by the efforts and on the 
recommendation of the defendant.” 

The plaintiff's case is that by making 
the first statement and producing a sanad 
which is on the record of this case as Ex, 
A-22, the defendant-respondent No.1 made 
an assertion of under-proprietary title which 
gave him a cause of action to apply for 
a declaration in the Oivil Court that the 
defendants-respondents have neither pro- 
prietary nor under-proprietary rights. In 
the 8th paragraph of his plaint in the 
present suit he says: “That the cause of 
action in respect of this suit accrued 
within the jurisdiction of the Court of the 
Subordinate Judge of Rae Bareli on the 
17th July 1921, when the defendant pro- 
duced evidence to prove the sanad and 
the Revenue Court did not pay any heed 
to the objection of the plaintiff at village 
Seora, Pargana Dalmau.” The passage 
might have been drafted better but we are . 
ready to aasept the. position: taken by the 


dant on this point. 
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learned Counsel for the plaintiff-appel- 
It is undoubtedly the 
case, as was laid down by their Lordships 


ofthe Privy Council in Mohammad Abul 
Husan Khan v. Prag (1) that in Oudh the 


` Court of Revenue has the exclusive juris- 


diction to determine what is the status. 


of a tenant of lands, and what are the 
special or other terms upon which such 
tenant holds, and that the Civil Courts 
have the exclusive jurisdiction to decide 
whether or not a person in possession of 
the land holds a proprietary or under-pro- 
prietary right in the lands. But in the 
use of the word “under-proprietary” their 
Lordships were referring to the ordinary 
under-proprietary rights as known to law, 
and there is a peculiar form of under- 
proprietary right not coming under such 
rights which can come into existence when 


‘a tenant, holding rent-free land or land 


at a favourable rent, which is not liable to 
resumption and which has been acquired 
in perpetuity by a written instrument and 
for a valuable consideration, as sued for 


. resumption under the provisions of Ch. 


VIL of Act XXII of 1886 as amended at 
present (There has not, as a matter of 
fact, been any important change in this 
provision of the Act since 1901). The pro- 
vision is contained ins. 107-H. Itisto be 
remarked that here a person, such asis de- 
scribed in the section who may be called for 
convenience a muafidar—can be called upon 
by the superior proprietor, when his land 
is not liable to resumption, to take upon 
‘himself the responsibilities of an under- 


‘proprietor in the matter of payment of 


revenue and to havea rent assessed upon 
him as an under-proprietor. But it is to 
be noted that such under-proprietary right 
is created by the Revenue Court when the 
question of the resumption of such land is 
brought before it. Weare of opinion that 
the decision of their Lordships of the 
Privy Council was not intended to have 
reference to under-proprietary titles created 
under s. 107-H, for it is obvious that the 
creation of such wunder-proprietary titles 
being in the exclusive jurisdiction of the 
Revenue Courts, a Civil Court would have 
no jurisdiction to issue a declaration in 
respect of such atitle. We read para. 2 


of the defendants-respondents’ plaint in the 


(1) 38 Ind. Oas. 814; 200. C 8; 15 A.L. J. 113; 21 


. M. L. T. 102,19 Bom. L. R. 202; (1917) M. W. N. 23 & 
© 456; 32 M. L. J. 388; 21 C. W. N. 582; 26 O, L. J. 165; 


5 0. L, J.34 (P. 0). 
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rent case merely to mean that the defend- 
ant-respondent No. 1 having received a 
notice of ejectment, which trèated him 
as a tenant not having a right of occupancy 
and not holding under a special agreement 
or decree of Court, put furward the follow- 
ing position. He said in effect: ‘Weare 
not tenants having no right of occupancy 
and not holding under special agreement 
or decree of Court. We are tenants holding 
the land on a favourable rent under a grant 
in writing for consideration, We cannot 
be ejected “as ordinary tenants. “At the 
most the taluqdar can apply under s. 107-H 
to have us declared as under-proprietors 
holding the under-proprietary right created 
by s. 107-H and assessed to liability to pay 
land revenue and rent.” That is what we 
understand the plaint to mean when 
it asserts that the defendant-respondent 
No. 1 was. an under-proprietor. The 
production of the sanad in respect of this 
plea was essential towards proving the 
plea and the interpretation of the sanad in 
respect of this plea was an interpretation 
which the Revenue Court alone had juris- 
diction to make. In order to decide , whe- 
ther the defendant-respondent No. 1 was 
or was not liable to ejectment the Revenue 
Court had to construe the sanad, What 
the construction would be is another matter. 
Thus clearly when the plaintiff-appellant 
comes into this Court asking for a declara- 
tion that the defendants-respondents are 
neither proprietors nor under-proprietors 
the-reply given to him tothe effect that 
they never asserted that they were pro- 
prietors and that they only asserted such 
under-proprietary rights as could becreat- 
ed under s. 107-H, in other words poten- 
tial rights in the future and not-actual rights 
in the present, is an unanswerable reply, 


and shows clearly that the plaintiff-ap- . . 


„pellant has no cause of action in respect 
of the statement, however, that statement 
might have been proved. Further in 
‘respect of the sanad he has no cause 
of action either, for the sanad has so far 
only been produced in order to resist the 
ejectment, and there has been and could 
have been no constructions by the Revenue 
Court other than for that purpose. There 
was nothing to cloud the plaintiff-appel- 
lant's title to full proprietary rights and no 
improper assertion of under-proprietary 
rights, for the defendants-respondents have 
never claimed at any time proprietary. rights 
and did not claim such under-proprietary 


r 
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rights as could be determined bya Civil 
Court. We, therefore, uphold the decision 
of the learned Subordinate J udge and dis- 
miss this appeal with costs. 

G. H. Appeal dismissed. 


omae < naa 


ALLAHABAD HIGH COURT. 
Execution SECOND ClivIL Arpeat No, 222 
or 1925. 

March 8, 1926. 
Present:—Mr. Justice Kanhaiya Lal 
and Mr, Justice Ashworth. . 
MOHSHAM ALI KHAN alias ALI KHAN 
—PLAINTIFF—APPELLANT 
versus ` 
MULOO —DEFENDANT— RESPONDENT, 

. Civil Procedure Code (Act V of 1908), O. XLI, r. 83 
~Appeal by one defendant — Defence common— 
Reversal of entire decree. 

It is open to an Appellate Court to vary the decree 
appealed against where there is a common defence 
even in favour of persons who tere. not appealed but 
were parties to the suit. [p. 347, col. 2.] 

Puran Mal v. Krant Singh, 20 A $ A. W. N. (1897) 
154; 9 Ind. Dec. (N. s.) 365 and Niaz-ud-din v. Abdul 
Aziz, 2 Ind. Cas. 552; 31 A. 521;,6 A. L. J. 643, dis- 
tinguished. 

Execution second appeal from a decree 
of the .District Judge, Budaun, dated the 
4th December 1924. 

Mr. M. A. Aziz, for the Appellant. 

Mr. Harnandan Prasad, for the Respond- 
ent. 


JUDGMENT.—The only question for 
consideration in this appeal is, whether 
there is a decree capable of execution as 
against Mulu. It appears that there was- 
an attempt at house-breaking committed 
at the house of Mulu in 1919. Two persons 
were named in the first report made by 
Mulu at the Police Station, one of whom 
was Mohsham Ali Khan, the present appel- 
lant. Bhawani had accompanied Mulu 


’ . when he had gone to the Police Station to- 


make that report. Both the persons named 
in the report were originally convicted, but 
a appeal Mohsham Ali Khan was acquit- 
te 

The suit which has given rise to this 
appeal was then brought by Mohsham Ali 
Khan for damages for. malicious prosecu- 
tion. It was decreed by the Trial Court 
both against Mulu and Bhawani. Mulu 
did not appeal. Bhawani filed an appeal 


making Mohsham Ali Khan alone a party. 


to it. Mulu subsequently appeared before 
the’ Appellate Court and asked that his 
name should he added as a co-appellant, 
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alleging that he had paid Rs. 16 to Bhawani 
of a joint appeal and that Bhawani had 
fraudulently kept hisname out. Bhawani, 
however, denied that he had been paid any 
The application was, therefore, 


The Appellate Court then proceeded to 
hear the appeal and the conclusion at which 
it arrived was that there was nosatisfactory 
evidence that Mhosham Ali Khan had 
failed to establish that he had been falsely 
naméd through enmity. It allowed the 
appeal accordingly, and dismissed the suit 
of Mohsham Ali Khan, and what is more 
significant, it set aside the judgment and 
the decree of the Trial Court. 

An attempt is now being made by Moh- 
sham Ali Khan to execute the decree which 
had been given to him by the Trial Court 
against Mulu, Both the Courts below have 
refused to entertain his application because 
they found that: there was no subsisting 
decree capable of execution against him. 
Order XLI, r. 33 provides that an Appel- 
late Court shall have power to make or 
pass such decree or order as the case may 
require, and this power may be exercised 
by it, notwithstanding that the appeal is as 
toa part only of the decree and it may be 
exercised in favour of all or any of the 
respondents or parties, although such re- 
spondents or parties may not file any appeal 
or objections. Mulu was not a party to the 
appeal but he was a party to the original 
suit which had given rise to that appeal. 
Both he and Bhawani filed a joint and 
common defence. The ground upon which 
the Appellate Court proceeded to dismiss 
the suit was a ground common to Bhawani 
and Mulu, namely, that no sufficient casa 
for damages had been made out. Although 
Mulu was ‘not a party to the appeal, 
Appellate Court passed a decree which had 
the result of dismissing the suit in its 
entirety and setting aside the judgment 
and decree which the Trial Court had 
passed in the case. It is open to an Appel- 
late Court to vary the decree appealed 


„against, where there is a commọn defence 


even in favour of persons who have not 
appealed but were parties to the suit and 
that is‘what the Appellate Court seems to 
have done when it dismissed the suit and 
set aside the judgment and decree which 
the Trial Court had passed and from which 
one of the defendants, namely, Bhawani 
alone had appealed. 

The learned Counsel for the plaintiff has 


. 


the ` 
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yeferred to the decision in Puran Mul v. 
Krant Singh (1). 
“under the old O. P.O, and all that was 
- held therein was that, unless thé Appellate 
Cbùrt proceeded upon a ground common to 
all. the defendants, adefendant who did 
not appeal was not entitled to the benefit 
ofa decree framed in favour of the others. 
Even that case is not an authority for. the 
proposition that where the Appellate Court 
proceeds upon a ground common to all the 
defendants and dismisses the suit as against 
all, the decree passed by the Trial Court 
_ against any of the non-appealing defendants 
can be enforced. A reference has also 
been made to the decision in Niaz-ud-din 
v, Abdul Aziz (2). But in that case the 
suit had been decreed against one of the 
defendants and dismissed against the other. 
Anappeal was filed by the defendant against 
whom theclaim was decreed and it was 
held that since the plaintiff had not appeal- 
ed, the Appellate Court could not convert 
the decree of dismissal in favour of the 
successful defendant into a decree imposing 
_p liability upon him in an appeal filed by 
the unsuccessful defendant. : 
The question is really one of interpreta- 
tion-to be placed on the decree passed on 
appeal. The decree in question here speci- 
` fically directed that the suit shall stand 
` - dismissed and that the decree and judg- 
ment of the Trial Court should be set aside. 
In the face of that direction, the view 
` taken by the Courts below ought to be 
. upheld. i 
We dismiss the appeal with costs includ- 
ing fees on the higher scale. 
EL Appeal dismissed. 
D 20 A. 8; A. W. N. (1897) 154; 9 Ind. Dec. (N. 8.) 


(2) 2 Ind. Oas. 552; 31 A. 521; 6 A. L. J. 643. 





LAHORE HIGH COURT. 
Bxrconp Civit APPRAL No. 2392 or 1925. . 
: February 8, 1926. 

Present:—Mr. Justice Jai Lal. 

Tas BOMBAY BARODA anb CENTRAL 
INDIA RAILWAY THROUGH THE 
AGENT at BOMBA Y—Dsrenpant 
—-APPERLANT. 
versus 
Tan Frem MUL CHAND-SANWAL 
DAS tuRoucH SHEO KARN DAS— 
PLAINTIFF AND ANOTHER— DEFENDANT — 


RESPONDENTS, 
Punjab Courts Act (VI of 1918), s. 


41—Second 
appeal—Neglest—LFinding of faot 


B. B. & 0. L RY. v. MDL CHAND-SANWAL DAS. 


That was a case decided - 
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` The finding of the lower Appellate Court that thers 
was wilful neglect on the part of the appellant is a 
auina of fact and cannot be disturbed in second 
8 d s 

P serein of State for India v. Charanjit Lal, 79 Ind. 
Oon ars; A. I. R. 1924 Lah. 594; 6 L. L. J. 237, refer» 
Tea to. 

Second appeal froma decree of the Ad» 
ditional District Judge, Ferozepore, dated 
the 13th May 1925, réversing that of the 
Subordinate Judge, Fourth Class, Muktsar, 
District Ferozepore, dated the 4th June 
1924, 

Lala Jagan Nath Bhandari, for the Ap- 
pellant. 

Lala Jagan Nath 
spondents. k 

JUDGMENT.—The learned District 
Judge has held that the consignment was 
booked under Risk Notes A and B and that 
missing bags were lost somewhere between 
the Rewari and Hansi Railway Stations, and - 
also that the Railway Administration were 
guilty of wilful neglect, inasmuch as they 
did not take such care of the consignment 
asa prudent person would take in respect 
of bis own property. The neglect consist- 
ed in the omission by the Railway Ad- 
ministration to put a lock on the wagon in 
which the consignment was loaded. In the ` 
opinion of the learned Judge it was a case 
of mere “theft” and not of robbery from a 
running train because the latter imported 
the idea of use of force. This view of the 
learned District Judge is against authority, 
The word “robbery” as used in the Risk- Note 
is synonymous with theft, as to the mean- 
ing of the term “theft” from arunningtrain, 
Secretary of State for India v. Charanjit Lal 
(1) is an authority in support of the view 
of the learned Judge. That judgment 
also is an authority in support of thé con- 
tention of Counsel for the respondent that 
the finding of the District Judge that there 
was wilful neglect was a finding of fact 
gnd, therefore, conclusive against the appel- 
lant. But for the ruling already cited I 
would have felt considerable doubt ds to the 
existence of wilful neglect in this case. 
The authority cited, however, fully covers 
the case and, therefore, I dismiss this appeal 

“with costs, Appeal dismissed. 


Aggarwal, for the Re- 


R. L. 
5 ue Ind. Cas. 428; A. I, R. 1924 Lah. 594, 6 L, L. 
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OUDH CHIEF COURT. 
Ssconp CIVIL APPEAL No. 77 or 1925, 
March 12, 1926. 
Present:—Mr. Justice Misra. 
LAL JAGDISH BAHADUR SINGH— 
PLaInTIFF—APPELLANT 


versus 
RAGHO RAM—DEFENDANT— 
: RESPONDENT, 

Grove—Plot of land given for planting trees—~Land- 
lord's right to re-enter on portion becoming devoid 
of trees—Grove-holder, status of— Illegal ejectment of 
grove-holder— Rights of grove-holder. 

Where a plot of land has been given to a person to 
plant a grove thereon, the landlord is not entitled to 
enter into possession of portions of the grove which 
have become vacant or to cultivate them himself or 
to let them for cultivation to others. [p. 350, col. 2.] 

Jwala Singhv. Saheb Din Singh, 9 O. O. 109 and Har 

Sahai v Dhanpal Singh, 32 Ind. Cas, 368; 20. L. J. 
589, relied on. 
* Where a grove-holder is ejected illegally by the 
landlord whether through the Revenue Court or out 
of Court, a suit for possession by him would clearly 
lie in the Civil Court. If, after an order of ejectment 
by the Revenue Court, the grove-holder is able to 
recover possession or refuses to deliver possession, he 
is quite justified in his action and if he is pubsequent- 
ly sued in the Civil Court, the decision passed by the 
Revenue Court does not constitute a bar in his way to 
plead in the Civil Court that he wasa grove-holder 
and was wrongly ejected by the Revenue Court. [p. 
350, col. 2; p. 351, col. 1.) 

A grove-holder cannot be considered to be a tenant 
within the meaning of the said word as defined in s. 3, 
cl. (10) of the Oudh Rent Act, sucha person neither 
paying rent to the landlord, nor being liable to pay 
rent to him. [p. 350, col. 2. 

Durga Prasad v. Ram Charan, 48 Ind. Cas. 417; 5 O. 
L. J. 689, followed, 


Second appeal against the judgment 
and decree of the Subordinate Judge, 
Partabgarh, dated the 14th October 1924, re- 
versing that of the Munsif, Kunda, dated 
the 18th August 1924. 

Mr, H. D. Chandra, for the Appellant. 

Messrs. Radha Krishna and S. N. Srivas- 
tava, for the Respondent. . 


JUDGMENT .—This is a plaintiff's ap- 


peal in a suit for possession brought by him’ 


against the defendant on the allegation 
that the defendant had been ejected from 
the landin suit through the Revenue Court, 
but had wrongfully planted new trees which 
constitute the dispossession of the plaintiff. 
The land in dispute consisted of three plots 
Nos. 1506, 1507 and 1508 (recent), situate in 
village Nariyawan, District Partabgarh. 
The defendant contended that the land 
in suit constituted his old grove which had 
been planted by his ancestors on land grant- 
ed to them by the talagdar under an old 
ghankalap deed, He also contested the 
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validity of his ejectment through the Re- 
venue Court. 


The Trial Court, the learned Munsif of: 


Kunda, found that the plots in suit did not 
constitute the grove of the defendant and 


in view of the ejectinent proceedings held . 


in the Revenue Court, he held that the 
defendant was no more entitled to retain 
possession ofthe said land. On these find- 
ings he decreed the plaintiff's suit and 
ordered that the defendant should be eject- 
ed therefrom. | 

On appeal the learned Subordinate Judge 
of Partabgarh took a different view of the 
matter and held that the plots in suit con- 
stituted the defendant's grove and that the 
proceedings in the Revenue Court were with- 
out jurisdiction andon that finding he de- 
creed the defendant’s appeal and dismissed 
the plaintiff's suit. 

The plaintiff has now come up to this 
Court in second appeal and the learned 
Pleader on his behalf raises two main 
grounds inappeal. The first point which 


he argued was that the land in dispute did. 


not any more bear the character of a grove, 
and the second point was that under the 
circumstances the decision of the Revenue 
Court was binding on the parties and the 
defendant's plea could not, therefore, be 
maintained. 

I will deal with the first point, namely, 
whether the plots in dispute still retain the 
character ofa grove. Itis necessary for me 
to give my own finding upon this point 
inasmuch as the finding of the learned Sub- 
ordinate Judge in appeal in this matter is, 
in my opinion, rather unsatisfactory, He 
has not dealt with allthe evidence which 
has a bearing on this point and has not 
referred in his judgment to much that was 


relevant and itis on that ground that bis 


finding has been challenged before me in 
this appeal. I have, in many cases, drawn 
the attention of the lower Appellate Courts 
that their judgments should be complete 
and self-contained and that the result of 
their writing short and unsatisfactory judg- 
ments is that the work of this Court is 
thereby increased toa great extent. 

The evidence on the record shows that 
thethree plots-in dispute, namely, plots 
Nos. 1506, 1507 and 1508 formed part of 
one plot old No. 708. In the khasra of 13t0- 
F. (Ex. A-2) which is the recent settlement 
khasra, plots Nos. 1506, 1507 and 1508 ure 
recorded as corresponding to Nos. 708/1, 
708/2 and 708/3 respectively. Itis admitted 


K 


le 
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by the parties before me that recent No. 
1509 was old No. 708/4. The patwart of 
the village, who was examinedin the case 
on behalf of the plaintiff talugdar, stated 
in his evidence that at first plots Nos. 1506, 
1507, 1508 and 1509 constituted one grove 
and the trees on these four plots were’in 
possession of the defendant. Itis, therefore, 
quite clear that the three plots in suit are 
only a portion of a big plot No. 708 which 
constituted the defendant’s grove at the 
time of the oldsettlement. It is also clear 
from the patwari'’s evidence that in 1916 
when the ejectment proceedings took place 


. 


inthe Revenue Court there were 5 trees on . 


plot No. 1506, 4 mango trees on plot No. 
1507 and 2 mango trees on plot No. 1508. 
‘Out ofthe 5 trees on plot No. 1506, 2 were 
very old and the rest four years old in 1916. 
It is also clear from the report of the Com- 
missioner that on plot No. 1509 there were 
29 trees, of which 26 were mango trees, 2 
mahwa and1 jamun and that excepting one 
mahwa tree which appeared to him to be 12 
years old the rest of the trees were more 
than 50 years old. From this it appears 
that plot No. 1509 cannot by any stretch 
of imagination be considered to have lost 
the character of a grove and similarly re- 
garding plots Nos. 1506, 1507and 1508 which 
at present contain 11 trees and which 
originally formed part of a big plot-of which 
1509 is the major portion, it cannot be said 
that they have lost the character of a grove. 
My finding on this point, therefore, is that 
in the year 1916 when the plaintiff-appellant 
took ejectment proceedings against the 
defendant-respondent the plots in suit re- 
tained the character of a grove and thatthe 
defendant was not liable to ejectment from 
them. r 
It was contended by the learned Pleader 
for the appellant that although these plots 
of land originally constituted portions of 
a larger plot yet they were treated as sepa- 
rate plots, having been recorded as such 
in the village papers and having been 
brought under cultivation. This may have 
‘been, so, but I am not prepared to look upon 
these three plots in suit as separate from 
the larger plot No. 1509. It appears to me 
that the entire plot.No. 708 must be taken 
to have been granted as a whole by the 
plaintiff's predecessors-in-title to the ances- 
tors of defendant for the purpose of plant- 
ing a grove thereon and the tenure must 
stand or fall as a whole. Iam supported 
ia this view by two decisions of the late 
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Court of the Judicial Commissioner of Oudh, 
one by Chamier, A. J. O. in- Jwala Sinyh v. 
Saheb Din Singh (1) and the other by 
Kanhaiya Lal, A. J.C.,in Har Sahaiv. Dhan- 
pal Singh (2). These cases lay down the 
proposition, and in my opinion correctly, 
that where a plot of land had been given ` 
to a person to plant a grove thereon, the 
landlord was not entitled to enter into 
possession of portions of the grove which 
had become vacant or to cultivate them him- 
self orto let them for cultivation to others. 
The plot must be taken to have been 
granted as a whole and the tenure must 
stand or fallas a whole unless some custom 
or contract is shown to the contrary. The 
mere fact that a portion’ of the grove has 
become devoid of trees does not entitle the 
landlord to resume that portion of it, in 
short, there can be no resumption piece- 
meal. Iam aware that in some cases decided 
by the Board of Revenue, U. P., an opposite ` 
view has been taken, but I must confess 
that I do not consider these cases to have 
been correctly decided. 

The conclusion to which I, therefore, 
arrive is that the defendant was wrongfully 
ejected from these plots in suit through the 
Revenue Court in the year 1916. 

It, therefore, remains for me to consider 
what is the effect of the ejectment proceed- 
ings taken by the plaintiff-appellant in- the 
Revenue Court in that year. If the defend- 
ant was a grove-holder, as I hold he was, of 
all these plots in dispute in the year 1916 
he could not be, in any way, treated as 
plaintiff's tenant. It was held in Durya 
Prasad v. Ram Charan (3) by Kanhaiya 
Lal, A. J. O., that a grove-holde: could not 
be considered to be a tenant within the. 
meaning of the said word as defined in 
s. 3, cl. (10) of the Oudh Rent Act 
(XXILof 1886) because such a person neither 
paid rent to the landlord, nor was he liable 
to pay rent to him. This case was followed 
by me only recently in Secretary of State 
for India v. Harcharan Das (4). 

Following these cases I hold that the de- 
fendant was not the tenant of the plaintiff 
and was, therefore, illegally ejected by him 
through the Revenue Court. If a grove- 
holder is ejected illegally by the landlord 
whether through the Revenue Court or out 


(1) 9 O. C. 109. 
RI 32 Ind. Cas. 368; 2 O. L. J., 589.. 
(3) 48 Tnd. Cas. 417; 5 O. L. J. 839. 
(4) 91 Ind. Cas. 927; A. I, R. 1926 Oudh 98; 30. W, 
N. 45; 13 O. L. J, 115, 
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of Court, a suit for possession by him 
would clearly lie in the Civil Court. In 
my opinion, therefore, the decision passed 
by the Revenue Court in the year 1916 
does not constitute a bar in the way of the 
defendant to plead in the Civil Court that 
he was a grove-holder and was wrongly 
ejected by the Revenue Court. If he has 
now been able to recover possession or has 
refused to deliver possession to the plaintif 
be is quite justified in his action. In my 
opinion, therefore, the plaintiff's suit was 
rightly dismissed by the Court below. 

The appeal, therefore, fails and is dis- 
missed with costs, 

G. H. ; 

R. L. Appeal dismissed. 


nto 


MADRAS HIGH COURT. 
Civit Reviston Petition No. 554 or 19265. 
ù December 17, 1925. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Wallace. 
CHALLA ABBIREDDI AND OTHERS 
--— PETITIONERS 
versus : 
CHALLA VENKATAREDDI AND ANOTHER 


—— RESPONDENTS, 

Provincial Insolvency Act (V of 1920), s. 5—Insol- 
vency Court, power of, to review orders— Creditor 
who has tendered proof of debt, right of, to appeal. 

By s. 5, Provincial Insolvency Act, an Insolvency 
Court is invested , with the powers and jurisdiction 
to review its own orders in circumstances laid down 
in O. XLVI, ©. P. C. [p. 351, col. 2.) 

Imre Langtry, lx parte Stevenson, (1894) 1 Manson 
169; 63 L. J. Q. B. 570; 10 R. 220; 70 L. T. 736; 42 W. 
- R. 496, Ex parte Ditton, In re Woods, (1879) 11 Ch. 
D. 56; 40 L. T. 297; 27 W. R.401, Munnu Lal v. Kunj 
Behari, 67 Ind. Cas. 317; 44 A. 605; 20 A. L. J. 517; 4 
U. P. L. R.A) 66; A. I. R.1922 All. 206 and Official 
Receiver of Tanjore v. Nataraja Sastrigal, 12 Ind. Qas. 
225; 46 M. 405; 44 M. L. J. 251; (1923) M. W. N. 212; 
A. 1. R. 1923 Mad. 355, relied on. 

Arunagiri Mudaliar v. Kandaswami Mudaliar, 83 
Ind. Cas. 955; 19 L. W. 418; 34 M. L. T. 170; (1924) 
M. W. N. 331; A. I. R. 1924 Mad, 635, not followed. 

A creditor who has tendered proof of his debt" is 
a person aggrieved by an order refusing to review an 
annulment of an adjudication and is, therefore, 
entitled to appeal against the order. [p. 352, col. 2.1 

Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order 
ofthe District Court, Guntur, dated the 27th 
January 1925, in O. P. No. 165 of 1924, in I. 
P. No. 46 of 1920, praying to excuse the 
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delay in filing the said O. P. No. 165 of 
1924 to review an order of the said Court 
annulling an order of adjudication, in I. P. 
No. 46 of 1920. 
Mr. Ch. Raghava Rao, for the Pe®ttiones. 
Mr. A. Sundarum Lyer, for the Respond- 


ents. 

JUDGMENT.—The first respondent 
was adjudicated an insolvent in I. P. No. 46 
of 1920 on the file of the District Court | 
of Guntur. As he failed to apply for 
discharge within the time fixed, his adjudi- 
cation was annulled. The petitioners are 
some of the creditors and they applied to 
the District Court to have the order of 
annulment reviewed. The learned Judge 
thought that the petitioners had a good 
case on the merits but declined to grant 
the review as he thought that he had no 
power to review an order made in the exer- 
cise of insolvency jurisdiction. The peti- 
tioners have preferred this revision peti- 
tion against his order. 

Section 5 of the Provinical Insolvency 
Act V of 1920 says:— i 

“Subject to the provisions of this Act 
the Court, in regard to proceedings under 
this Act, shall have the same powers and 
shall follow the same procedure as it has and 
follows in the exercise of original civil 
jurisdiction.” 

The Court exercising ordinary original 
civil jurisdiction has power to review its 
orders. There is no warrant for the pro- 
position that a Civil Court cannot correct 
its own orders or’ cannot modify any order 
which it has passed when it finds that 
the order is patently wrong. The power 
of review is inherent in the Civil Court 
and in what cases it can be exercised igs 
laid down in O. XLVII. When an Insoly~ 
ency Court has the same powers and follows 
the same procedure as a Civil Court exercis- 
ing ordinary original civil jurisdiction it 
cannot reasonably be contended that the 
powers to review has been taken away. 
Under the English Bankruptcy Act the 
power to review is specifically given vide s. 
103. Such provision is not specifically en- 
acted in the Provincial Insolvency Act as 
the Insolvency Court is invested with juris- 
diction which an ordinary Civil Court hag 
in the exercise of its original jurisdiction, 

This point has been specifically dealt 
with by Spencer, J., in the Official Receive, 
of Tanjore v. Nataraja Sastrigal (1). In 

(1) 72 Ind. Cas. 225; 46 M. 405; 44M. L. J, 251: 
(1923) M. W. N. 212; A. I. R. 1923 Mad, 355, , 
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Munnu Lal v, Kunj Bahadur Lal (2) a 
Bench of the Allahabad High Court held 
that a District Judge was competent to 
teview his judgment in,appeal. They ob- 
serve at page 606:* 

“We are content to say that, in our 
opinion, the District Judge had jurisdiction 
to review his ‘own order, because s. 5 
of the Provincial Insolvency Act V of 
1920 gavehim, when silting as an Appel- 
late Court, the same powers under the O. 
P. C., which he. would have had if he had 
been sitting to hear any ordinary appeal.” 

In spite of these two rulings the learned 
Judge thought that the decision in Aruna- 
giri Mudaliar v. Kandaswawi Mudaliar (8) 
was against his power to review his own 
order and he could not, therefore, review it. 
In Arunagiri Mudaliar v, Kandaswami 
Mudaliar (3) the question of the power of 
review of an Insolvency Court. was not 
raised. One of the questions there was 
whether the time fixed for an application 
for discharge by the insolvent could be 
extended or not. Krishnan, J., was of 
opinion that he could, but Waller, J., 
thought that the Court had no power io 
extend the time fixed for an application 
for discharge by the insolvent and that the 
provisions of s. 43 were obligatory on the 
Court to annul the adjudication if an 
application was not made within the time 


fixed. It is not necessary to deal with. 


this case in detail as the point raised 
here didnot arise for decision there. If 
an expression of opinion is necessary, we 
would be inclined to hold with Krishnan, 
J., that the Court has power to extend the 
time for making an application for dis- 
charge, provided that the application is 
made before the order of annulment is 
made, The case of Arunagiri Mudaliar 
v. Kandaswami Mudaliar (8) does not 
- decide anything about the power to review 
an order and the learned District Judge was 
not right in thinking that that decision 
stood in the way of granting a review. 


The next point is whether the petitioners - 


are persons aggrieved. It has been brought 
to our notice that at least two of them 
have tendered their proof. If they have 
tendered their proof, they are creditors 
and they are persons aggrieved by the order 

(2) 67 Ind. Cas. 317; 44 A, 605; 20 A. L. J. 517; 4 U. 
P. L. R. fA.) 66; A. I. R. 1922 All. 206. 

(3) 83 Ind. Cas. 955; 19 L. W, 418: 34 M. L. T. 170; 
(1924) M. W. N. 331; A.I R, 1924 Mad. 635, 
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of the: Court annulling adjudication. It 
was held in In re Langtry, Ex parte Steven- 
son (4) that acreditor who had tendered 
his proof was a peison aggrieved within 
the meaning of s. 104 of the English 
Bankruptcy Act. In Ex parte Ditton, Im re 
Woods (5) the Court of Appeal held that a 
person who had not tendered his proof . 
was not entitled to appeal as a person 
aggrieved. Seeing that two of peti- 
tioners have already tendered their proof, 
they are entitled to maintain this appeal. - 
- The appeal is allowed and the order of 
the learned Judge is set aside and he is 
directed to restore the application’ of the 
petitioner to file and dispose of it on the 
merits after.taking such evidence as he 
may think necessary. Costs to abide the re- 
sult. i . 

V.N. V. 

2 ‘ Appeal allowed. 

Pik e T Mannon 190; ae J.Q. B. 570; 10 R. 
220; 72 L. T. : R: $ 
a) C1810) 11 Ch. D. 56; 40 L. T. 297; 27 W.R. 


rd 


CALCUTTA HIGH COURT. 
APPKAL FROM ORDER No, 146 or 1924, 
December 4, 1925. 
Present:—Mr. Justice Cuming 
and Mr. Justice B. B. Ghose. 
KHETRA MOHAN SAHA AND oTHERS— 
JUDGMENT- DEBTORS—APPELLANTS 


versus | 
SARAT CHANDRA SAHA—DEcREE- 
HoLDER—RESPON VENT. 

Civil Procedure Code (Act V of 1908), 6. £7-—~Stay of 
execution, refusal of —Appeal, if lies. ; 

No appeal lies against an order refusing to stay 
execution of decree. i 

Appeal against an order of the Sub- . 
ordinate Judge, Third Court, Mymensingh, 
dated the 5th of April 1924. 

Mr. Gopal Chandra Dass and Babu 
Bhuban Mohun Saha, for the Appellants. 

JUDGMENT.—As this is an appeal 
purporting to be against an order which 
merely refuses to stay execution of a cer- 
tain decree, there is no appeal under the 
Code against such an order which is not an- 
order under s. 47, O. P. C. Nk kin gt 

The appeal is, therefore, dismissed but 
without cost as there is no appearance on 
behalf of the respondent. Bo 

M. B. Appeal dismissed. 


. 
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‘PATNA HIGH COURT. 

CriminaL Reviston No. 25 oF 1926, 

February 18, 1926. 
-  Present:—Mr, Justice Adami. 
SHEO PRASAD AND oTHERS—ACCUSBD - 
— PETITIONERS 
versus 
EMPEROR—Oppos1ts PARTY.. 
Penal Code (Act XLV of 1860), 3. 417—Taking 
| thumb impression—Offence. 

Mere taking thumb impressions on a blank piece 
of paper may be a preparation to cheat but unless 
something is written on it, it cannot amount to 
cheating or attempt to cheat. . 

Criminal appeal against an order of the 
Judicial Commissioner, Ranchi, dated the 
2lst November 1925, affirming that of the 
-Deputy Commissioner, Ranchi, dated the 
22nd June 1925. 

Messrs. Rai Guru Saran Prasad and S. R. 
Sen, Gupta, for the Petitioners. . | 

JUDGMENT.—The petitioners Nos. 1 
and 2 were convicted in the Trial Court 
under s. 417 read withs. 511 and sentenced 
to rigorous imprisonment for three months 
and a fine of Rs. 50 éach; the third petitioner, 
a Constable, was sentenced to three months’ 
rigorous imprisonment with a fine of Rs. 20 
under s, 417 read withs. 114 of the Indian 
Penal Code. On appeal the convictions 
under s. 417 read with s, 5llof the first two 
petitioners have been changed to convic- 
tions under s. 417; the conviction of peti- 
tioner No. 3 under s. 417 read with s. 114 
was maintained. The sentences have been 
maintained. . . 

The petitioner No. 1 is the landlord of 
village Narekela and petitioner No. 2 is his 
relation. f 

There had been a paddy looting case in 
the village and the Sub-Inspector, accom- 
‘panied by the Constable, -petitioner No. 3, 
went to the village in order to take recog- 
nizance from certain tenants who were tọ 
be witnesses in the case. The Sub-Jnspec- 
tor stayed at the house of petitioner No. 1. 
The witnesses were called to that house to 
give recognizance to appear. The Sub-In- 
spector was sitting in the room, and the 
first and second petitioners as well as the 
Constable were also there. Before thumb 
impressions were taken on the recognizance 
bonds, it was suggested that it would be 
well first-to test the ink with which the im- 
pressions were to be taken. . The witnesses 
were; therefore, called forward to-give their 
sample thumb- impressions en a blank piece 
of paper; one of themrefused-but-the others 
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allowed the Constable to ink their hands 
and their impressions were taken on -the 
blank piece of paper. The petitioner No.1 
supplied the paper, and after the impres 
sions were put on “it, took it ‘away. The 
next day the witnesses, who had put their 
thumb impressions on the paper went to 
their padre the Rev. Father Bodson, and 
told him what had happened and expressed 
to him a fear that the landlord, with whom 
their relations were strained, might use the 
blank piece of paper with the thumb im- 


_pressions upon it for the purpose of bring- 


ing acase against them. The padre went 
to the Police Station and told the Sub-In- 
spector the fears of the villagers and the Sub- 
Inspector promised to get the paper back, 
Next day the Constable, petitioner No. 3 was 
sent to the village from the Police Station 
and recovered the blank piece of paper from 
the petitioner No. 2 and tore away from it 
the portion containing the thumb impres- 
sions. The thumb impressions were taken 
on the 28th November 1924. Nothing more, 
was done till the 13th February 1925 when 
the Sub-Divisional Officer of Gumala went 
on tour to the village, There he was told 
by the tenants that they were frightened 
that the petitioner No. 1 might make use of 
the document on which they: had put their 
thumb impressions. Their statement was 
taken and was treated as a complaint and 
proceedings were started against the three, 
petitioners, and they were convicted of an 
attempt to cheat and,in the case of peti- 
tioner No. 3, of an abetment of the offence 
of cheating. , 

An appeal was made to the Deputy Com- 
missioner, Ranchi. He held that the facts 
showed, not an attempt to cheat, but a sub- 
stantive offence of cheating and altered the 
convictions accordingly. 


The learned Judicial Commissioner was 
then moved to refer the case to this Coutt, 
but he refused, for he found that the Appel- 
late Court had come to the right conclusion 
in finding that the petitioners had commit- 
ted the offence of cheating. 


The prosecution case was that the peti- 
tioners intended frem the first to obtain 
from the tenants thumb impressions on a 
blank piece of paper by representing to them 
that the reason for taking the thumb impres- 
sions was in order that the ink to be used 
might be tested, and that their dishonest or. 
fraudulent intention was afterwards to cont 
vert the blank piece of paper into some 
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document which they might use against the 
tenants for their own end. : 
Both the Courts below have found that 
the action of the petitioners amounted to 
. more than a preparation for the offence. 
Evidently the Courts held that .the peti- 
tioners fraudulently or dishonestly deceived 
the tenants, and thus intentionally induced 
them to put their thumb impressions on the 
blank paper, un action which they would 
not have taken if they had not been deceiv- 
ed by the petitioners, also that the action, 
which the tenants were deceived into taking 
was likely to cause damage or harm to the 
tenants in body, mind, reputation or pro- 
perty. There can be no doubt that, if the 
_ petitioners had this fraudulent or dishonest 
intention and deceived the tenantsand thus 
induced them to givetheir thumb impres- 
sions, on the wording of s, 415 the offence 
of cheating would be complete when the 
action was taken. But there are elements 
.in this case which, to my mind, cannot 
bring the action of the petitioners under the 
purview ofs. 415. In the first place with 
regard tothe intention, it is assumed that 
the petitionersintended to convert the blank 
piece of paper into some written instrument 
and to use it for their own purpose dis- 
honestly. 
step further and made any entry on the 
blank piece of paper, if they had ‘begun 
writing the words “I promise,” there might 
have been some good reason for conclud- 
_ing that the intention was to use this 
paper for dishonest purposes. Butin the 
present case all we have isa blank piece of 
paper with thumb impressions upon it; there 
is nothing written on the paper, and that 
being so, there is hardly sufficient to show 
a dishonest intention. Itis not enough to 
assume that probably the intention of the 
petitioners was to convert the blank paper 
intoa written document. Were we to find 
‘that the mere ` presence on the paper of 
.thumb impressions was sufficient to show 
an intention to use that paper dishonestly, 
then the hobby of autograph collecting 
would beadangerous one, 

Then again the Court must be satisfied 
that the tenants were deceived. One tenant 
refused to give his thumb impression; the 
other tenantsin their evidence state that 
they gave theirthumb impressions unwill- 
ingly, Itis clear, 1 think, that the thumb 
impressions were given by these tenants 
not under the impression so much that they 
were being used as a test, but because the 
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Sub-Inspector and the Constable were pre 
sent and they were told to put their thumb 
impressions on the paper. Their action in ` 
going to the padre next day and telling him 


- what théirfears were would point to the 


fact that they were not deceived. To my 
mind the elementsnecessary for constituting 
the offence of cheating were not all present 
in the present case. There may have beena 
preparation to cheat but the action of the 
petitioners fell short of an attempt at cheat- 
ing and the substantive offence of cheat- 
ing. No attempt was ever made to use the 
blank piece of paper, and, so far as we know, 
nothing wasever written on it. The peti- 
tioners could not even be prosecuted for an 
attempt at forgery until they had made 
some entry on the blank paper which would 
show a stage going further than mere pre- 
paration. 

The convictions of the petitioners must 
be set aside and they must be acquitted 
and set at liberty; the fines, if paid, will be 
refunded. 


RL Convictions set aside, 


o 
pa 


LAHORE HIGH COURT. 
CriminaL Revision No, 294 or 1926. 
‘March 26, 1926. 
Present:—Mr. Justice Broadway. 
ABDUL RAHIM— PETITIONER 
VETSUE 
Musammat AMIR BEGUM— RESPONDENT. 
Criminal Procedure Code (Act V of 1598), s. 48&—* 
Maintenance—Another's child, maintenance of—Main- 
tenance prior to date of application. 
An order directing payment of maintenance for any 


pericd prior to the date of application is illegal. 
Cmree v. Elahee Buksh, 5 P. R. 1870 Or., referred 


to. 
- A father is liable for the maintenance of his own 
child whether legitimate or otherwise but not for the 
child of another man. 3 

Case reported by the Sessions Judge, 
Rawalpindi, with bis No. 176-G of 13th 
February 1926. 

FACTS.—This case was under s. 488, 
Cr. P. C., by a wife against her husband for 
an order of her own maintenance and that 
of her iwo children, one daughter of her 
present husband, the petitioner, and a boy 
by her former husband. The application 
under s. 488, Cr. P. O., was filed before the 


Magistrate on the 7th October 1925. 
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The defence was that the appellant had 
been divorced on the 4th July 1925. The 
Magistrate accepted the plea that the 
applicant had been divorced on the 4th 
May..1925 and held that her divorce was 
communicated:.to her on the 15th July 
1925 and that the applicant with her child- 
ren had been neglected by her husband 
from about the middle of October 1924 to 
about the l4th July 1925 and for this period 
he granted maintenance to the wife at the 

` rate of Rs, 25 a month and to her two child- 
ren at the rate of Rs. 10. The second party 
has filed a revision application on the 
following grounds:— |, 

The Magistrate at the most could 
award in law maintenance from the date 
of the application and his order for main- 
tenance for the period prior to the date of 
the application was illegal. 

2. [he petitioner was not liable for the 
maintenance of the boy who was the son of 
another man. 

_ 3. Themonthlyrateof maintenance isexces- 
sive. . 


Section 483 (2) says that such allowance 
shall be payable fram the date of the order 


or if so ordered from the date of application 
for maintenance. According to Omree v. 
Elahee Buksh (1) the Magistrate had no 
power to make an order for payment of any 
sum for the maintenance for atiy period 
prior to the date on which the application 
for maintenance was lodged. As in this 
case the application for maintenance was 
filed in Court on the 7th October 1925 the 
order of maintenance for a period prior to 
this date was clearly illegal. 


Under s. 488 (1) a father is liable for the ; 


maintenance of his legitimate or illegiti- 
mate child unable to maintain itself but 
not for the child of another man. So the 
order of the Magistrate regarding the main- 
tenance of the boy in this case was also 
clearly wrong. ` 


The petitioner is “bound to maintain his 
minor daughter Musammat Shah Jahan 
Begum aged 15 months who is with her 
mother but the Magistrate made no order 
for her future maintenance. A sum of 
Rs. 5 per month for her maintenance is not 
too much because her father, the petitioner, 
is an Overseer andis drawing Rs. 80 a 
month. “ ` 

The proceediags are forwarded to the 
High Court under s. 488, Cr, P. C. with the 


(1) 5 P, R. 1870 Cr, 
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recommendation that the order for the 
maintenance of the divorced wife Musam- 
mat Amir Begum and her son be quashed 
and an order for the future maintenance 
of the minor daughter Musammai Shah 
Jahan. Begum at the rate of Rs -5 a month 
from the 7th October 1925 bepassed against 
her father Abdul Rahim. 

ORDER.—For the reasons given in first 
order of the reference I set aside the order 
directing payment of maintenance prior to 
the date of the application and order that 
the petitioner Abdul Rahim shall pay to 
the respondent Musammat Amir Begum 
the sum of Rs. 5 per mensem from the 7th 
October 1925 for the support of his daugh-. 
ter Musammat Shah Jahan Begum. - 

R. L. Order set aside, 


PATNA HIGH COURT. 
CRIMINAL APPEALS Nos, 216 AND 223 
oF 1925. 
March 3, 1926. 
Present:—Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 
CHANDRA PRASAD AND aNoTHER~~ 
APPELLANTS 
versus 
EMPEROR— RESPONDENT, 
{ Penal Code (Act XLV of 1860), s. 409—Detention of 
money by postal servant against rules—False entries 
in register and false explanation—Offence. 

Detention by a postal servant of monies received -by 
him in his capacity as such through V. P. parcels ete., 
for several days in violation of the postal rules, coupl- 
ed witha false explanation that the monies were not 
received on the days on which they were actually re- 
ceived and false entries in his register showing that 
the articles were still undelivered in the Post Office, 
constitutes an offence under s. 409, Penal Code. |p. 
357, col. 2; p. 358, col. 1.] $ 

Case-law reviewed. 2) 

Criminal appeal from a decision of the 
Sessions Judge, Darbhanga, dated the 9th 
of December 1925, | | 

Messrs. Deoki Prasad Sinha, B. P. Varma, 
Raghosaran Lal, S. P. Varma, B. N. Mitter, 
Bhagwan Prasad and Kamada Nath Moitra, 
for the Appellants. 

The Assistant Government Advocate, for 
the Crown. < 


JUDGMENT. 

Ross, J.—These are two appeals, one 
by Chandra Prasad who was Sub-Post 
Master of Roserah, Sub-Post Office, and the 
other by Debendranath Ganguly who was 
a clerk in the same office; against the 
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conviction ander: s. 409 of the Inidian- Penal 
Code. The appellants were charged. with 
criminal breach of trust in their capacities 
of public servants in respect of three sums 
df money, namely, Rs. 307-15-0 which was 
paid for V. P. Letter No. 641 on the 30th 
of May 1925, Rs. 119-7-0 which was paid 
for V: P. Letter No. 3 on the 27th of May 
19:5, and Rs. 303 which was paid on account 
of insured V. P. Parcel No. 7380n the 23rd 
of May 1925, these sums not being account- 
ed for until the 9th of June 1925. 

The defence of the Sub-Post Master was 
that the V. P. articles referred to in the 

. charges were all along in- the exclusive 
custody of Debendranath Ganguly and that 
the money realized for them was never 
made over to him and he did not know 
that it was realized before the 9th of June. 
The defence of Debendranath Ganguly was 
that the letters and parcel were not deliver- 
ed to the addressees on the 23rd, -27th and 
30th of May, but on the 9th of June. 

This latter defence was found to be un- 
true at the trial where it was conclusively 
shown that the sums of money referred to 
in the charges had been paid to the Post 
Office on the dates specified therein; and 
in the appeal, this defence was abandoned. 

The facts as found by the learned Sessions 

Judge are no longer disputed. These facts 
are that V. P. Letter No. 641 was sent: by 
.Messrs, H..D. Nandi and Co. of Taltola to 
a firm in Roserah called Friends and Co. 
of which the sole proprietor is Lachmi- 
narain Purvey. The letter contained the 
‘Railway receipt for a bicycle consigned to 

“gender. - The letter was despatched on the 
25th and arrived at Roserah on the 27th. 
16 was received by Debendranath Ganguly 
in the usual course and entered by him in 
the Register of V. P. articles received. He 
“also issued a receipt form on’ the 27th of 
May. The money was paid to Debendra- 
nath -Ganguly by Lachminarain Purvey on 
‘the 30th of May 1925; but the V. P, letter 
appears in the- Register i in an entry made 
by Debendranath Ganguly as still unde- 
Jivered onthe 4th of June, and the money- 
-order in respect of this receipt was not 
issued until the 9th of dune. 

V. P. Letter No. 3 was sent by Jhallu 
Sahu: Bijadhar Ram of Benares to Bhailal 
‘Gobind Lal of Roserah. on the 19th of May. 
‘It contained the Railway receipt for.a bag 
‘of German Silver lotas. The letter was 
received -on the 21st of May and -was re- 
gistered : by ‘Debendranath Ganguly, who 
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also issued -the usual receipt form. On the 


-27th of May Badrilal, the proprietor ofthe , 


firm, paid Ks. 119- 7-0 to Debendranath 

Ganguly and got delivery of the letter. In 

this case also the money was not remitted 

to the sender by Debendranath Ganguly- 
until the-9th of June. 

The insured’Parcel No. 738 which was - 
said-to contain gold-leaf was despatched by 
8. O. Singh from Strand Road, Calcutta, to 
Bhailal Gobind Lal at Roserah on the 22nd 
of May and was received at Roserah on the 
23rd and entered as an ordinary value- 
payable articleinthe Register by Debendra- 
nath Ganguly on that date. He also issu- 
ed the usual receipt form. The money 
Rs. 303.was paid by Badrilal on the date 
of receipt, namely, the 23rd of May to 
Debendranath Ganguly and the parcel was 
delivered to him. The parcel was still 
shown as undelivered on the lst of June 
and on the 4th of June by Debendranath 
Ganguly in his Register and’ ithe money 
was not remitted to the sender until the Yth 
of June... 

The contention, on behalf of the Sub- 
Post: Master, Chandra Prasad, is that as 
the money was never entrusted to bim, he 
cannot be held guilty of criminal breach of 
trust. The learned Assistant Government 
Advocaté contended that both the appel- 
lants are Post Office servants and both are 
bound by the terms of their appointment to 
dispose of the property entrusted to them 
in accordance with .the contract which is 
implied under the rules. If they are bound 
by the rules to send money received on 
account of value-payable articles to the 
sender on the date of receipt or at the latest 
on the next day, as the rules provide they . 
violafe the contract if they dishonestly 
retain themoney. The duties of the parcels 
clerk are to-receive: parcels and deliver 
them and make over the money received 
for them to the Post Master, The duty of 
the Post Master is, as soon “as he receives 
the money to send it to the Cash ‘Office at 
Samastipur, It is admitted by the learned 
Assistaut Government Advocate that: the 
prosecution, has. not proved . that the money 
but it is 
contended that the Post Master wilfully 
suffered the parcels clerk to dispose of the 


-money in’é manner contrary. to his, legal 


ebligations. ` He knew-of.the receipt of the 
money in the Post Office; and, if he dis- 


. honestly omitted to send off the money, he 


is guilty of criminal breach of trust. It is 
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argued that once the money comes into 
the Post Office to the knowledge of the Post 
Master, it is entrusted’ to him. He has 
made some: of the entries in the Register 
of value-payable articles received and has 
also initialled the balance of articles un- 
disposed of. .Now it seems to me that on 
the facts’ found no charge is proved against 
the Post Master. He may have been neg- 
ligent in supervision; and from the fact that 
the parcels clerk, who was in receipt of a 
salary of Rs. 74a month, must have been 
of almost the same standing in the service 
as himself, his pay being Rs. 78a month, it 
is not unlikely that he exercised insufficient 
control. But from the mere fact that he 
made some of the entries in the Register 
and initialled the daily balance of articles 
undisposed of,-it cannot be inferred that 
he knew that these monies had been paid. 
If he had checked the Register with the 


articles actually in hand, the fraud must 


have been discovered; but his failure to do 


this cannot take the place of proof that the - 


money received on account of these articles 
was entrusted to his care. In -the case of 
the insured article Art. 393 of the Post 
Office Manual requires that*in ‘Sub-Post 


Offices where the pay of the Sub-Post: 
Master islessthan Rs. 100a month, the duty | 


of examining the insured parcels must be 
performed by the Sub-Post Master and the 
undélivered insured parcels must be kept 
under lock and keyin his personal custody. 
But this rule isnot available to the pro- 
secution for two reasons first, the insured 
article was entered in the Register as an 


ordinary V, P. article; and, secondly, it was- 


delivered to the addressee on the date of 
receipt. KN 

- There is, in my opinion, no case against 
' Chandra Prasad; and his appeal must be 
allowed. 
` The case of Debendranath Ganguly stands 
on a different footing. ` Learned Counsel: 
argued: on- his behalf that accepting the 
findings, the facts do not amount to an 
offence under s. 409. They prove ‘that cer- 
tain sums of money were received on the: 
23rd, 27th and 30th May. and were not 
transmitted until the’ 9th of June. But 
this only amounts to detention of the money 
and the prosecution must prove that within 
this priod of detention the money was con- 
. verted to the appellant's own use; but 
there is no such finding and there is no evi- 
dence to show that the 1 money ever left the 
Post Office, and the period of detention was 
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so short that it was not safe to presume that 
the appellant intended to cause wrongful 


- loss or gain. > The following decisions were 


referred to: R. v. Jones (1) where it was 

held that the mere fact of not entering the" 
sum of money received was insufficient to 
support an indictment for embezzlement: 

although it was observed that had the 
prisoner denied the receipt of the money, 

the case might have been different. Axch- 
bold in his Criminal Pleading and Prac- 
tice (6th Edition page 618) refers to this 
decision and says that it must be takén to 
be overruled by the contrary decision in 
R.v. Jackson (2) where it .was held by 
Coleridge, J., that “where.it is the servant's 
duty to account for and .pay over the 
monies received by him at stated timés, his 
not doing so wilfully isan embezzlement, 
although he did do not actually’ deny the 
receipt of.them.” The next casé was 
In fre Kuppili Prakasarow (3). “The-head- 
note to that case says that “where the only 
evidence against the accused, charged with 
misappropriating a telegraphic money- 
order, is that the postal account contained 
entries of delivery on dates different from 
those on which the actual. deliveries were 
made, that merely creates a “suspicion and 


-is ‘not a sufficient proof of misappropria- 


tion.” The finding was that there-was no 
evidence to show that the .sùm was mis- 
appropriated by the accused and not by the 
postman. The decision, thereforé, went 
on the facts which’ are entirely different 
from the-facts of the present case. The 
next case was Mathura Prasad v; Emperor 
(4) where it was held that the deténtion of 
money: by a servant or clerk for fifteen 
months after its receipt raises a very 
serious doubt of bona fides against him, but 
the detention. is not conélusive proof of 
criminal misappropriation or criminal 
breach of trust. The decision in that case, 
however, proceeded on the absence of any 
rules regarding the paying in of money 
realized, as well as on facts showing that 
the accused had attempted on various 
occasions to pay the money, but it had 
been refused by the Treasurer. Knox, J., 

observed: “Inthe present case the estate 
is a private estate. Noattempt has been 
made on the part of the prosecution to 
prove that any rule of the estate, or any 


(1) (1837) 7 ©. & P. 833. 

2) (1844) 1 Car. & K. 384. 

3) 26 Ind: Cas. 307; 16 Cr. L. J. 3. y 
4) 40 Ind. Oas. 303; 18 Or. L. J. 455. 
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contract, express or implied, lay between 
the estate and Mathura Prasad regarding 
. the time and the manner in which all such 
Monies were to be deposited. Itis easy to 
say that they should be deposited without 
delay, but that must bea matter of proof as 
much as any other matter of fact in the 
case.” This observation clearly differenti- 
ates that case from the present where the 
rules of the Post Office are definite that 
. the money must be remitted on the day of 
receipt or atthe latest on the following 
day. Reference was also made to Ram Bajas 
Rai v. Emperor (5) but that decision pro- 
ceeded entirely on the facts which negativ- 
ed any dishonesty on the part of the accus- 
ed in retaining certain documents. The 
last case was Queen-Empress v. Ganpat 
Tapidas (6). There money received on 
account of the Government had been de- 
tained for sometime by a revenue patel. 
He had, however, taken formal receipts for 
the money from the payees and it was found 
that the reason for his not immediately 
paying the money to them was that they 
were willing to trust him with the muney. 
That decision has, therefore, no application 
to the present case. The accused Debendra- 
nath Ganguly kept these monies: which 
were entrusted to him asa public servant 
for periods of seventeen, thirteen and ten 
days in violation of the rules by which he 
was bound. This in itself raises a case 
which he has to answer. He gave a false 
explanation that the monies had not: been 
received until the Sth of June. He also 
made entries in his Register showing that 
the articles were still undelivered in the 
Post Office long after they had been de- 
livered and the money for them had been 
received. This amounts to a denial of the 
receipt of the money and is conclusive evi- 
dence of criminal breach of trust. In my 
opinion, therefore, Debendranath Ganguly 
was properly found guilty of the charges 
framed against him. 

The result is that the appeal of Chandra 
Prasad is allowed and his conviction and 
sentence are set aside and he is ordered to 
be acquitted and released from bail. . His 
tine, if paid, will be refunded.” The appeal 
of Debendranath Ganguly is dismissed; 
and he will surrender to his bail to undergo 
the rest of his sentence. 

Kulwant Sahay, J.—I agree. 

ROL, Conviction set aside. 


(5) 47 Ind. Cas, 667; 19 Cr. L. J. 943. 
(6) 10 B. 256; 5 Ind. Dee. (x. 8.) 559. 
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LAHORE HIGH COURT. 
CRIMINAL Reviston No. 2044 or 1925, 
March 19, 1926. 

Present: —Sir Shadi Lal, Kr., Chief 

Justice, j 
FAZAL AND ANOTBER—CONVICTS— 
PETITIONERS 
VETSUS 
EMPEROR—RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 162— 
Police diaries, improper use of. - 
To believe a witness because a perusal of the 
Police diaries shows that he was examined at earliest 


opportunity and had made the same statement is to 
make an improper use of the diaries. 


Petition for revision of an order of the 
Magistrate, First Class, with appellate 
powers, Lyallpur, dated the 7th December 
1925, affirming that ofthe Magistrate, Second 
Class, Semundri, District Lyallpur, dated 
the 29th October 1925, 


Lala Nawal Kishore for Lala: Ramchand 


Manchanda, for the Petitioners. 
bu Lala J. N. Bhandari, for Government 
Advocate, for the Respondent. 


JUDGMENT.—The stolen bullocks 
were undoubtedly found in the hut of one 
Taju, but there was no evidence to connect 
Taju with the commission of the crime and 
the investigating officer was consequeritly 
justified in not proceeding with the case 
against him. Two persons, namely, Fazal 
and Nura were subsequently prosecuted 
for the theft of the bullocks, and they have 
been convicted and sentenced under s. 379, 
Indian Penal Code. 

The judgment of the Appellate Court 
shows that the conviction rests upon the 
uncorroborated testimony of only one wit- 
ness, namely, Turezi. Now, Turezi is re- 
lated to Taju described as an independent 
witness. The Appellate Court has þe- 


.lieved his evidence because a perusal of: 


the Police diaries satisfied the Court that 
“this witness was examined at the ear- 
liest opporturity and at the very time he 
had stated that he had seen two persons 
with Taju along “with the cattle.” This 
is an improper use of the Police diaries, 
and there can be no doubt that inadmissi- 
ble evidence should not have been invoked 


.in order to sustain the conviction. 


After considering the matter carefully I 
havé reached the conclusion that the guilt 
of the petitioners has not been establish- 
ed. Accordingly Iaccept the application 
for revision and setting aside the convic- 


5 
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tions and sentencas I direst that both the 
- prisoners bs released forthwith. i 
R. L. Convictions set aside. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 70 oF 1926. 
‘February 25, 1926. 
Present:—Mr. Justice Kanhaiya 
Lal and Mr. Justice Boys. 

YAD RAM—APPELLANT 
versus 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 408— 
Autrefois acquit—Acquittal on charge under ss, 825, 
un Penal Code —Subsequent trial under s. 302, Penal 

ode. 

Acquittal of an accused under s. 325 147, Penal 
Code, by a Magistrate does not bar a subsequent trial 
of the accused on the same facte for an offence under 
s. 302, Penal Code, [p. 360, col. 1. 

Sheo Narain Singh v. Radha Mohan, 53 Ind. Cas. 
618; 42 A. 128; 20 Cr. L. J. 778; 17 A LJ. 1093; 1 U. 
P. L. R. JA) 193 and Krishna 'Reddi v. Subbamma, 24 
M. 136; 2 Weir 544, referred to. 

Criminal appeal from an order of the 
Sessions Judge, Moradabad, dated the 22nd 
December 1923. 

Mr. S. C. Goyle, for the Appellant. 

The Assistant Government Advocate, for 


the Crown. 


JUDGMENT.—This riot case really 
presents very little difficulty on either the 
law or the facts. A riot took place at 
Jalalpur. As usual hoth sides were sent 
up, the Police leaving it to the Magistrate 
to convict both sides if he wished. In 
Trial No. 24 the accused, the complainants 
in the present case, were all acquitted. In 
Trial No. 23 against 17 persons including 
the present appellant the Magistrate con- 
victed the other sixteen under s 325 read 
with s. 147 of the Indian Penal Code, and 
acquitted Yad Ram. We accept for the 
purpose of the present appeal, that the 
Police sent the accused up on charges under 
ss. 147 and 302, it being the fact establish- 
ed beyond doubt that one Mohaa who was 
one of the present complainants’ party, was 
killed in the course of the riot. 

The sixteen men appealed to the Court 
of Sesin and their conviction was set 
aside and their commitment ordered on 
charges- including one under s. 302. That 
case was finally disposed of by the uphold- 
ing of the conviction of a number of men 
by this Court including the sentences of 
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- before him on charges under ss. 
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several of them to transportation for life. 
At the conclusion of that case in the Ses- 
sions Court the Assessors asked the Judge 
to record their opinion that in fact the, 
present appellant before us, Yad Ram, 
ought to have been committed to the Court 
of Session too, as he was equally guilty 
with the other accused. As aiesult of this 
the. District Magistrate ordered the com- 
mittal of Yad Ram to the Court of Session 
onacharge of murder. Asa result of that 
commitment Yad Ram has been convicted, 
The learned Sessions Judge has found the 
accused guilty under s. 302 of the Indian ` 
Penal Code and finding his guilt to be 
equal with that of Bed Ram, Lekha, Ganga 
and Dan Sahai, the four men who received 
the sentence of transportation for life in the 
previous case, sentenced Yad Ram also to 
transportation for life, and declined to 
make any recommendation for the reduc- 
tion of the sentence. He was further con- 
victed under s. 147 of the Indian Penal 
Code and sentenced to two years’ rigorous 
which was to run con- 
currently, 

In this Court a legal objection is taken 
that the accused having been acquitted by 
a Magistrate on a charge unders. 302, he 
could not be tried again on a charge under 
that section until and unless the previous 
acquittal unders. 302 had been set aside. 
It is clear that there is no force whatever 
in this objection. In the proceedings be- 
fore the Magistrate in. which Yad Ram was 
acquitted there was no “trial” of Yad Ram 
ona charge under s. 302, nor was he “ac- 
quitted” under s. 302. Nor, if the Magis- 
trate had endeavoured to try him and had 
endeavoured to pass any order of acquittal 
or conviction under s. 302, would his’ pro- 
cedure have been within his jurisdiction. 
This is such an elementary proposition of 
law that it is impossible to conceive of any 
Magistrate regarding himself as “trying” 
or attempting to “try” a charge of murder. 
We have seen a certified copy of the Magis- 
trate’s order and it is perfectly clear that 
he‘ did what, holding the view that he did 
of the case (though that view was quite 
wrong), he was fully eentitled to do, i. e., 
refrained from framing any charge under 
s. 302,and proceeded to try the accused 
325 and 
147. We have said that he was legally en- 
titled to abstain from framing a charge 
under s. 302. We do not for. a moment 
suggest that the facts justified any such 
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- Belf-restraint. We think that no authori 

18 required for the interpretation Sre 
put upon the law, which is, in our opinion 
quite obvious. But if authority be needed 
if can be looked for in Sheo Narain Singh 
t. Radha Mohan (1) and. Krishna Reddi v. 
Subbamma (2). There can be no doubt 
therefore, in our opinion, that the trial on 
a charge under s. 302 was in no way con- 
trary.to any provision of law. 

As regards the conviction under s. 147 
no objection has been taken before us, but 
in fact the argument addressed to us in 
regard to the conviction under s. 302 though 
it is of no force in regard to s. 302 is a 
valid. argument as regards the conviction 
under s. 147. In respect of that section 
there was a charge framed by the Magis- 
trate. There was a trial of the case and 
there was an acquittal of Yad Ram on 
that charge, which acquittal has not been 
set aside by any due process of law. 

Coming to the facts it is unnecessary to 
review them in detail, The whole case 
was examined when the facts regarding 
the offences for. which the other accused 


were punished were examined in this Court.” 


On that occasion the evidence for the 


prosecution as to the main facts of the’ 


case was accepted. We, of course. 
examine them minutely and eee 
ed every line of it. We see no reason 
whatever to disbelieve that evidence. There 
cas yao ne os four or five men clearly 
establishing that Gokul §} 
went to appraise the eee 
having appraised it 
ta 
about a 100 pacés away, that whi 
on that field he and Udmi saw a eas da 
men on the field of Udmi apparently en- 
gaged in cutting Udmi's crop. On Udmi 
going there he was assaulted and Mohan 
who was in the close neighbourhood on 
going to Udmi's assistance, was assaulted 
and he was the man who was killed. On 
others, including Gokul, Durga and Baldeo 
arriving, they werein turn assaulted. Mohan 
was killed and died almost immediately 
on being taken to his house, Another of 
the complainants’ party, Chutia, who re- 
ceived injuries, died later, his death bein 
probably hastened by ‘the injuries he had 
received. Others were badly beaten, but 
we are not really concerned with them in 


(1) 53 Ind. Cas. 618: A 
A. L. J. 1095; 1U. D TARA ATi ja A 


(2) 24 M, 136; 9 Wain Hia, 


field of Udmi, that 
in the presence of 
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1941. O. 1826] 

View of the main fact that Mohan was 
killed -practically on the field. We note 
that Gokul Singh according to the learned 
Sessions Judge's English record saya “Yad 
Ram was not one of the first,to beat me 
but he joined when they thought Mohan 
was dead". We have looked at the evi- 
dence in-vernacular of the witness and that 
makes it still more clear that what the wit- 
ness said was that Yad Ram was engaged 
in beating Mohan while at first.others were 
beating the witness Gokul Singh, but that 
when Yad Ram thought that’ Mohan was 
done for, then he left Mohan and joined 
those who wére assaulting Gokul Singh. 
In one respect we think that the evidence 
‘is even stronger thanthe learned Sessions 
Judge's estimate of it. The Judge has 
remarked that all the witnesses for the 
prosecution are reliable and have not been 
shown, to have any such enmity against the 
appellant as would be likely to lead them 


. to implicate him falsely. But he continues 


“the utmost that has been suggested against 
any one of them is the fact that in a state- 
ment before the Police one Daulat Singh 
did not admit that he witnesses the assault 
on Mohan, although henamed the accused 
as taking part in the riot. Even if this 
one witness did’ not see the assault upon 
Mohan, it helps the accused very little”. 

We think that the worst that could pos- 
sibly be said against Daulat Singh is that 
he has spoken of seeing the assault on 
Mohan because in fact from some little dis- 
tance he saw an assault taking place, and on 
running upcloser to the spot found Mohan 
unconscious on the ground, and then in 
fact saw, from a close distance, later stages 
of the fight. We,see no reason whatever to 
disbelieve the evidence that Yad Ram with 
his own hand ‘and lathi took a leading part 
in the assault on Mohan, from injuries com- 
mitted in the course of which assault Mohan 
very shortly died. There is not, ,in our 
opinion, any doubt that Yad Ram is guilty 
under s. 302 of the Indian Penal Code in 
respect of the death of Mohan without any 
necessity for reference to s.. 149 of the 
Indian Penal Code. In regard to the con- 
viction under s. 147 of the Indian Penal 
Code we have already given our reason for 
holding that that conviction should be set 
aside and we set it aside accordingly. In 
regard to s. 302 of the Indian Penal Code 
we maintain the conviction and sentence 
and dismiss the appeal. 


R E Appeal dismissed. 
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MADRAS HIGH COURT. 
> CRIMINAL APPEAL No, 413 oF 1925. 
(Criminat Revision Case No. 585 or 1925.) 
November 26, 1925. 
. Present:—Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 
BERMU CHETTY—Accusep—APPELLANT 
Versus 
EMPEROR—REsPONDENT. Be ak 
Penal Code (Act XLV of 1860), ss. 96, 802, 804— 
Private defence, plea of—Fatal blows, infliction of. 
In the course of a family quarrel between a brother 
and sister, as to possession of a store room, the 
sister was roughly handled and on hearing her cry 
out for help, the husband who was working near 
about turned up and finding the wife being assaulted 
by her brother and another and her hands cut and 
bruised, struck the brother one deadly blow with an 
aruval and on himself being attacked by the other 
man, dealt another fatal blow to him also: 
. Held, that the accused had reason to suppose that 
his wife might be severely injured and the blows 
struck by him on both the men were in exercise of 
the right of defence of his wife and himself. 


Criminal appeal against an order of the 
Court of Session of the South Kanara Divi- 
sion, in Oase No. 16 of the Calendar for 1925, 
and case taken up under the orders of the 
High Court, dated the 26th August 1925, 
calling on the appellant to show cause why 


the sentence passed on him should not be. 


enhanced. - 

Mr. T. A. Anantha Iyer, for the Accused. 
R Mr. J. C. Adam, Public Prosecutor, for the 
Srown, $ 


JUDGMENT.—The appellant has been 
convicted of offences under ss. 303 and 
304 of the Indian Penal Code. There can 
be no doubt that there was a fight in the 
course of which he caused the death of two 
persons and was himself seriously injured. 
He pleads the right of private defence. 


“One of the deceased men. Sankappa’ 


Shetty was the brother of the appellant’s 
wife. There was a dispute about the 
headship of a family under whom he and 
she were joint tenants. Sankappa was 
supporting one candidate, while his sister 
supported the other. On the day of the 
occurrence, he wanted paddy for paying his 
rent, broke out the store room, removed 
the paddy and put his own lock on the 
door. When he came back for more paddy, 
he found another lock on the door, and 
was told that it was his sister’s. On this 
occasion he was accompanied by Narayana 
Hegde, the son of the candidate for 
the headship. When he was preparing 
to remove the lock, his sister came and 
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held it. There was a struggle between 
them, in the course of which she called out 
that she was being killed. At this, the 
appellant who was working in a shed 
béhind the house, ran up and struck Sane 
kappa one blow ‘with an aruval. which, 
killed him on the spot. This is the story 
of Sankappa’s death as told by the pro- 
secution witnesses themselves. It is clear 
that the appellant's wife was roughly hand: 
led. Her hands were cut and bruised, 
evidently with the idea of making her 
release her hold on the lock. The appel- 
lant heard her -cry out that she was being 
killed, and found her being assaulted by 
certainly one and probably two men. Under 
the circumstances, we think that his plea 
should have been accepted. He had reason 
to suppose that-his wife might be seriously: 
injured and he struck one blow in her 
defence. we 

As regards the death of Narayana Hegde, it 
is obvious that the prosecution witnesses’ 
have concealed a great part of the truth, 
They do not attempt to account for the nu- 
merous wounds found on the appellant. The 
probability is that when he felled Sankappa: 
in defence of his wife, he was attacked by 
Narayana Hedge who was undoubtedly 
armed. This being so, it is difficult to say 
that he was not exercising his right of 
private defence here also. 

We set aside the conviction and sentences 
and direct that the appellant be set at 
liberty. 

V. N. V. 

Conviction set aside. 





CALCUTTA HIGH COURT. 
JURY REFERENCR No. 27 oF 1925, 
August 7, 1925. 

Present: —Mr. Justice Suhrawardy and 
Mr. Justice Panton. 
EMPEROR— PROSECUTOR 

a VETSUS 
EKABBOR AND ƏTHERS--ÅCCUSED. 

Evidence Act (I of 1872), s. 114—Stolen property, 
possession of —L -resumption—Possession, recent—Crimi- 
nal Procedure Code (Act V of 1898), s. 307?—Re fer- 
ence to High Court—Procedure. 

In a case of possession of stolen goods no fixed 
time limit can be laid down to determine whether 
possession is recent or otherwise. Every case must 
be judged on its own facts. [p. 363, col.4.] 
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Tt a few stolen articles are found in possession 
of a person under circumstances which may give rise 
to the probability of his coming by them honestly 


some time after the theft the presumption does not 


arise. [ibid.]- 7 

ln making a reference to the High Oourt under s. 
"307 (2), Cr. P. ©., the Sessions Judge should not enter 
his finding on any of the charges but should refer 
.he entire case for consideration. [p. 363, col. 2.] 
' Reference made by the Assistant Sessions 
Judge, Pabna. 

Mr. Khondkar, for the Crown. 


JUDGMENT.—This is a Referénce 
under s. 307, Cr. P. O. by. the Assistant 
Sessions Judge of Pabna who was unable to 
agree with the unanimous verdict of the Juty 
finding the accused ‘Nos. 2 to 6 guilty under 
s. 395, Indian Penal Code. With regard to ac- 
cused No. 1 who was also found guilty under 
s, 395, the learned Judge has accepted the 
. verdict of the Jury and sentenced him to 
transportation for life. In respect of the 
other accused persons the learned Assistant 
Sessions Judge has made no definite re- 
commendation sin referring the case to this 
Court under s. 307, Cr. P. O. but it seems 
from a perusal of this letter of reference that 
he is of opinion that these five accused 
should be acquitted. 

All the six zaccused were charged under 
ss. 395, 412 and 120-B, Indian Penal Code. 
The facts which gave rise to the prosecu- 
tion are that there were two dacoities com- 
mitted on the 10th June 1923 in the houses 
of two persons Prasunno Kumar Guha and 
Girish Chandra Ghose. There were several 
other dacoities committed—one on the 21st 
June and another on the 18th July 1923. 
But in the presant case the accused were 
charged with committing dacoities on the 
10th June and with being found:in pos- 
session of stated properties which were the 
subject of those dacoities, On the 14th 
August 1923 the Police which was deputed 
to petrol the river and watch the boats 
passing by, noted in the early hours of the 
morning a boat going down the stream, It 
was challenged and the boatmen gave an 
answer which did not satisfy the Police. 
They were asked to stop but they did 
not pay heed to it and adding more force 
dashed down the stream as quickly as possi- 
ble. The Police gave chase—the Sub-Inspec- 
tor following the boat in his boat and the 
several other Policemen pursuing the fugi- 
tives along the bank of the river. These men 
as they were running along raised a hue and 
ery and attracted a large number of villagers. 
After ten miles one of the villagers man- 
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aged to reach the accused’s boat and got 
into it but was thrown down into the river. 
One of the villagers then fired and the 
helmsman having left his charge the boat 
was secured. All the accused including 
the present accused persons gave fight and 
it was after a great deal of struggle that 
the men on the boat were secured one of 
whom subsequently died of the wound 
received in the affray. The boat was search- 
ed and a search list was prepared of the 
articles found on the boat. ‘The persons who 
had complained of dacoities taking place 
in their houses were sent for and these 
articles were identified by them. <A large 
number of articles (Exs. 1-35) were identi- 
fied by Prasunno Kumar Guha and Girish 
Chandra Ghose as belonging to them and 
evidence was given by the prosecution to 
prove that these articles belonged to these 
persons and were taken away by the dacoits 
on the 18th June. On this evidence Jury 
brought in a verdict of guilty under s. 395 
against all the accused persons and acquit- 
ted them under the other charges, namely, 
under ss. 412 and 120-B, Indian Penal Code. 
The learned Assistant Sessions Judge has 
been unable to accept the verdict of the 
Jury on the ground that there is no evi- 
dence that these persons took part in the 
dacoities of the 10th June and he has, there- 
fore, asked us to set aside the verdict of 
the Jury convicting them under s. 395, 
Indian Penal Code. We have to see after 
giving-due weight to the opinion of the 
Judge if the verdict of the Jury is so 


“ unreasonable that it ought not to be upheld. 


The evidence consists of the identifica- 
tion of the articles recovered from the boat 
and the confessions of accused No. 1, Waris 
and accused No, 6, Baram alias Badulla Be- 
pari. As for the confession of Baram it is 
not very clear and itis difficult to convict 
him upon it of the dacoily of the 10th 
June. Waris in his confession implicates 
not only himself but accused Nos. 3 and. 
4, Afza-ud-din Sheikh and Ayez-ud-din 
Sheikh as being members of the party going 
to commit the two dacoities of the 10th June. 
Asfar as these two accused are concerned, 
we have the confession of Waris which is 
corroborated by the fact that the articles 
which were taken possession of by the dacoits 
were found in the boat in which these two 
accused were. Apart from this evidence 
as against these two accused persons, we 
have considered the whole evidence in the 
case against all the five accused whose case 
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-has been referred to us by the Judge. The 
evidence against them principally consists 
of the finding of these articles in the boat 
which they were in possession of, and 
secondly, the fight they set up and the 
desperate attempt they made to escape 

` when challenged by the Police. This*con- 

duct of the accused might have some 
bearing upon the knowledge of the accused 
as to the nature of the articles found in 
their possession. Unders. 114 of the Evi- 
dence Act (Illustration A) if a man is found 
in possession of stolen goods soon after 
theft he is either a thief or a Receiver of 
goods knowing them to be stolen, unless 
he can account for his possession. 
present case the accused have given no 
sufficient explanation of their possession of 
those goods, In fact they denied it. It 
has, therefore, to be considered whether 
they were found in possession of the goods 
so soon after the dacoity as to raise the 
presumption that they were either thieves 
or receivers of stolen 
learned Judge in his letter of reference has 
expressed his opinion that the things hav- 
ing been discovered two months from the 
date of the dacoities, their possession should 
not be considered to be recent. 
time-limit can be laid down to determine 
whether possession of articles is recent or 
otherwise. But every case must be judged 
on its own facts. If afewstolen articles were 
found in possession of a person under cir- 
cumstances which may give rise to the 
probability of his coming by them honestly 
some time after the theft the presumption 
under the law might not arise against him. 

But in the present case the articles that 

were recovered from the boat were articles 

. which were the loot of several dacoities 

the last of which took place on the 18th 

July 1923. It may not be wrong, therefore, 

to presume that these persons were out on 

the errand of committing dacoities all over 
the place and were still sngaged in their 
occupation when they were arrested. In 
these circumstances, therefore, we cannot 
say that the Jury was wrong in holding 
that the possession of the accused was so 
recent as to raise the presumption that 
they were the thieves. There is enough 
evidence, therefore, to support the verdict 
of the Jury. We are accordingly of opinion 
that the verdict of the Jury should be up- 
held and the accused should be convicted 
under s. 395, Indian Penal Code. h 
It is not necessary to consider the verdict 
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363 
of the Jury under s. 412, Indian Penal Code, 
as they have acquitted the accused of that 
charge and that verdict has been accepted 
by the Judge. But we should like to point" 
out that under s. 307, cl. (2) the Judge in 
referring a case to this Court should not 
enter his finding on any of the charges 
but should refer the entire case for the con- 
sideration of this Court. cen 

The result is that the Reference is rejected, 
the verdict of the Jury upheld convicting 
the accused under s. 395 and each of them 
sentenced to four years’ rigorous imprison- 
ment. If they are on bail they must sur- 
render and serve out their sentence. 

M. B. 


R. L. Reference rejected. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPBAL No, 1043 or 1925. 
February 10, 1926. 
Present:—Mr. Justice Lindsay. 
CHANDAN AND OTAERS—ÅCCCSED— 
APPELLANTS 
VETSUS 
EMPEROR-—-RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 34, 304, 825— 
Joint attack by accused with lathis—Fracture of 
skull resulting in death—Ojffence. 

Where the accused in furtherance of a common 
intention beat a person with lathis and one of the 
blows causes fracture of the skull which results in 
death, the accused are guilty of an offence under s., 
304 and not s. 325, Penal Code, even though it may not 
be ascertainable as to who dealt the fatal blow. [p. 
364, col. 2.] 

Barendra Kumar Ghose v. Emperor, §5 Ind. Cas. 
47; 23 A. L. J. 314; 29 C. W.N. 181; A.I. R. 1995 
P. C. 1; (1925) M. W. N. 26; L. R. 6 A. (P. C.) 1; 26 
P. L. R. 50; 27 Bom. L R..148; 6 P. L. T. 169; 41 O. 
L. J. 240; 48 M. L. J. 543; 1 O. W. N. 935; 1 Pat. L. 
R. 1 Cr.; 52 C. 197; 26 Cr. L. J. 431 (P. C.), referred 
to. 


Criminal appeal against an order of the 
Sessions Judge, Muttra, dated the 2156 
of November 1925. 

The Government Pleader, for the Crown. 

JUDGMENT.—The three appellants 
in this case, Chandan, Udai Singh and 
Bansi, all brothers, have been convicted in 
the Court of the Sessions Judge of Muttra 
on charges under s. 325, Indian Penal Code 
and have been sentenced each toseven years’ 
rigorous imprisonment and fine. 

The accused were committed for trial ` 
on a charge under s, 304 and, in my © 


. 
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opinion, they ought to have been convicted 
on thischarge and not under s. 325. 

The case against the accused was that on 
the 18th of September 1925 they joined in 
' “attacking one Kalla jat with lathis with 
the result that Kalla received injuries 
which caused his death on the following 
day. 
deuth was caused by fracture of the skull. 

On the .morning of the 18th of Septem- 
ber these three accused went tothe door 
of Kalla's house where some cattle were 
ied up. It is said that they loosed the 
cattle and began to drive them towards the 
pound at-Sadabad. Two brothers of Kalla 
named Motiand Bhopal heard about this 
and came and remonstrated with the ac- 
cused. The accused retorted by saying 
< that they were driving the cattle to the 

pound because Moti and his brothers had 

done the same thing to their, (accused’s) 
_ cattle some} eight or ten days before. The 
accused took the cattle to the pound at 


Sadabad. Moti and Bhopal followed them ' 


and there a report was made to the Police 
about the wrongful impounding of the 

- cattle. Moti afterwards went to the pound 
and got the cattle released and handed 
them over to Bhopal to take back to the 
village. He himself went off meanwhile to 
file a complaint before the Honorary Magis- 
trate of Sadabad. 

-It appears that some of the cattle belong- 
ing to Kalla and his brothers had remained 
behind and could not be taken to the pound 
‘along with the other animals. A brother 
of the accused, a man named, Jaswant, re- 
mained behind to look after these cattle, 
and it is said that whil: doing so Jaswant 


was assaulted. Jaswant then went to Sad-° 


abad where he met the accused Chandan 
and Udai Singh to whom he related what 
tad happened to himself. Udai Singh and 
Chandan then came back to ‘the village 
where they got hold of their brother Bansi, 
the third aceused. They proceeded to at- 
tack Kalla and some of his relations. The 
evidence shows that the conflict between 
these two parties began with the throwing 
of brickbats. Kalla and his party were 
posted on a chabutra, whilst the accused 
were in their fields close by. Eventually 
Kalla’ and the others retreated from the 
chabutra whereupon they were pursued by 
the three accused appellants. Bhopal a 
brother -of Kalla who was present at the 
time was beaten but managedto make his 
escape. The three accused fell on Kalla 
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with their lathis and knocked him to the 
ground. A report was made to the Police - 
and Kalla was taken tothe hospital- where 
before his death he made a dying declara- 
tion which was recorded by a Magistrate 
and which has been used inevidence against 
the prisoners. In that.statement he de- 
scribed how he had been assaulted by the 
three accused appellants. Bhopal, one of 
the men who was attacked by the accused 
and who escaped gave evidence in support 
of the prosecution case, and we have also 
thestatements of three witnesses Girdhari, 
Ganpat and Bidha who are apparently 
independent witnesses and who all describe 
the occurrence inthe same manner as is 
done by the witness Bhopal. They all say 
that the three accused felled Kalla to the 
ground with their lathis. Another witness, 
Shib Nath, corroborates the evidence of 
these men in part. He saw something of 
the preliminary fight during which the par- 
ties were throwing missiles at each other 
but he went away before the lathi attack 


‘was made upon Kalla. 


“The defence set up a plea of enmity of 
which the Judge says there is no proof forth- 
coming. In the Magistrate's Court they 
stated that they would account for the 
manner of Kalla’s death when they would 
be put on their trial before the Sessions 
Judge, When they carne into the Sessions. 
Court, however, their story was that they 
knew nothing about the death of. Kalla, 
There was some evidence put forward to 
show that there was enmity between the 
accused and Moti,.the brother of the deceas- 
ed Kalla, over the purchase of a bullock. 
The story was that Moti had botfght a bul- 
lock from the accused for Rs. 100 and had 
not paid themoney. The Judge disbelieved 
this statement, and there was no reliable 
evidence to show that any such incident 
had ever occurred. 

The Assessors were all satisfied -that the 
accused were the men who attacked Kalla 
with lathis. The Judge was of opinion 
that because it could not be ascertained 
from the evidence which of the accused 
struck the-blow which resulted in the fatal 
injury, namely, fracture of the skuli, none 
of them could be convicted under s. 304. 
He refers toanumber ofcases of this Court 
in support of this opinion. The law ag 
stated by the learned Sessions Judge is 
wrong and has been correctly laid-down in 
arecent case decided by their Lordships 
of the Privy Council |Barendra Kumar 
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Ghose v. Emperor(1).) The prisoners ought 
to have been convicted under s. 304 and I 
alter the conviction accordingly. I have 
entertained some doubt as to whether the 
sentences passed by the Sessions Judge are 
adequate tothe gravity of the crime. On 
consideration, however, I have decided not 
to issue notice to the accused-appellants to 
show cause why those sentences should not 
be enhanced. They have each received a 


substantial sentence and on the whole I 


think the ends of justice are satisfied there- 


"by. I dismiss the appeals. 


R. L. Appeals dismissed. 

(1) 85 Ind. Cas. 47; 23 A. L. J. 314; 29 0. W.N. 
181; A. 1, R. 1925 P. C. 1; (1925) M. W. N. 26; L. R. 
6 A. (P. C.) 1; 26 P. L. R. 50; 27 Bom. 1.. R. 148; 6 P. 
L. T. 169: 41 O. L. J. 240; 48 M. L. J. 543; 1 O. W. 
N. ve 3 Pat. L. R. 1 Cr; 52 C. 997; 26 Cr. L. J. 431 
(P. 0). : 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 921 or 1925. 
l March 12, 1926. 
Present:—Mr. Justice Fforde. 
LABH SIN GH —APPELLANT 
VETSUS 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 75—One previous 
conviction—Enhanced sentence. 

One previous conviction does not necessarily mean 
that the convict is a habitual criminal, though a sub- 
sequent offence, shortly upon the release from Jail, is 
certainly a matter which entitles the Trial Court to 
impose a more severe sentence than would be the 
case if there has been no other conviction, 


Criminal appeal from an order of the 
Magistrate, First Class, Lahore District, 
dated the 31st July 1923. | 

‘Dr. Nand Lal, for the Appellant. 

JUDGMENT.—Labh Singh and Mathra 


"Das have been convicted by the First 


Class Magistrate with s. 30 powers of an 


_ Offence under s. 457 of the Indian Penal 


Code. Labh Singh has, under the enhanced 


rovisions of s, 75 of the Indian Penal Code, - 
-been sentenced to seven years’ rigorous 


imprisonment with three months’ solitary 


.confinement and has further, under s. 565 
of the Cr. P. O., been ordered on release to - 


notify his residence for the maximum term 


“of five years, Mathra Das, who appeals 
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through Jail, has been sentenced to two 


_ years’ rigorous imprisonment with three 


months’ solitary confinement. 

. The case against both appellants has been” 
amply proved. I need add nothing to the 
reasons given by the learned Magistrate 
for coming to his conclusion that the guilt 
of the appellant has been established. 

The only question is that of the sentence 
upon Labh Singh. It appears that he was 
previously convicted in 1922 when he re- 
ceived 18 months’ rigorous imprisonment. 
One previous conviction does not necessari- 
ly mean thatthe convict is a habitual 
criminal, though a subsequent offence, 
shortly upon release froin Jail, is certainly 


“a matter which entitles the Trial Court to 


impose a more severe sentence than would 
be the case if there has been no other 
conviction. I think, however, that the 
present sentence is, under the circum- 
stances, rather too severe, and I, accordingly 
reduce it toone of five years’ rigorous im- 
prisonment and set aside the order for 
notification under s. 5650f the Cr. P, C. 
In other respects both appeals are dis- 
missed, 


R. Li, Sentence reduced. 


CALCUTTA HIGH COURT, 
Jury Rererence No, 48 or 1925, 
January 29, 1926, 
Present:—Mr. Justice Chotzner and 
Mr. Justice Mukerji.. 
EMPEROR—Prostovror 
Versus 


GARIB HARI—Accuszp. 

Criminal Procedure Code (Act V of 1898), 5. 164— 
Confession, recording of, in Calcutta of offence com- 
mitted in Mofussil—Formalities to be observed. 

Where an accused is grrested in Calcutta in 
pursuance of a request made by the Police at 
Burdwan who evidently were holding the investi- 
gation with regard to the matter under the 
provisions of Ch. XIV, Cr. P. C., the arrest 
and production of the accused before a Magistrate 
at Calcutta for recording of confession must be 
taken to have been an act done in the process, of 
investigation that was being held and “the Magis- 
trate is bound to comply with provisions `of 8-164, 
Or. P O., in recording the confession. [p. 367, col, 1, J 
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Where a Magistrate records the accused's con-' 
fession not in the form prescribed for recording 
confessions but puts down the gist of the confession 
in the narrative form without recording the ques- 
e tions put to and answers given by the accused, 
- though both the Magistrate and the accused are 
Bengalees, and does not’ r€member the exact words 
used by the accused, and the only warning which 
he gives to the accused is that he asks the accused 
whether he is willing to make a volunfary confession 

and that if he makes a confession that might be used 
against him, and does not inform the accused that he 
.is a Magistrate nor does he put to the accused questions 
to find out whether the reply which the accused 
isabout to make is a voluntary one, there is no 
vompliance with requirements of law for recording 

a confession. [p. 366, col. 2.] 


Reference made by the Second Additional 
Sessions Judge, Burdwan, dated the 15th 
September 1925. 

Mr. Khundkar, Deputy Legal Remem- 
prancer, for the Crown. 

Babu Panchanan Choudhury, for the Ac- 
cused. 


JUDGMENT .—This is a Refereuce by 
` the Second Additional Sessions Judge of 
Burdwan under the provisions of s. 307, Cr. 
' P.C. The accused Garib Hari was tried 
for an offence under s, 304, Indian Penal 
Code, for having caused the death of one 
Kiranbala Harini who is said to have been 
his mistress and to have been in his keep- 
ing for anumber of years. The prosecution 
case is that onthe day of the alleged occur- 
rence there was a quarrel of some sort 
between the accused and the deceased and 
that on account of the provocation which 
the accused received inthe course of the 
quarrel he struck her with a knife, the 
result of which was that she died. The. 
Jury brought in a unanimous verdict of not 
guilty and the learned Judge being of 
opinion that that verdict should not -be 
accepted but that the accused should be 
convicted under s. 335; Indian Penal Code, 
has made this Reference to us. : 
The learned Judge in his letter of refer- 
ence has very clearly and carefully set out 
the different items of evidence upon which 
the prosecution reliedfor the purpose of 
showing that the accused was guilty of the 
offence. The first item of evidence relates 
to the confession which the accused is said 
to have made on the day shortly after his 
arrest, The accused was arrested about4 
or 4-30 in the afternoon of the 16th April 
1925. He was thereafter taken to the Jora- 
sanko thana and the Police Officerin charge 
of that thana took hin tothe residence of 
an Honorary Presidency Magistrate, Mr. B. 
N. Mitter, and at his house the confession 
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was recorded. The evidence of the Police 
Officer is to the effect that at the time when 


-he was so taken the accused was smelling 


of liquor but that he was notin a drunken 
state. The confession was not recorded in 
the form prescribed for recording confes- 
sions and itdoes not contain fhe questions 
which were put by the Magistrate to the 
accused; nor the answers which the accused 
gave to those questions but the whole con- 
fession was put down ina narrative form, 
The warnings, such as they are said to have 
been administered tothe accused, also do 
not appear on the record of the confession. 
The Honorary Magistrate is a Bengali gen- 
tleman, and the accused spoke in Bengali 
and yet the confession was recorded in 
English. No explanation also appears to 
have been given as to why instead of wait- 
ing till the next day and producing the 
accused before a Magistrate who was sitting 
in Court, the accused was produced before 
the Honorary Magistrate that very night at 
his residence and the confession was re- 
corded there, -Under these circumstances 
it is necessary to scrutinise the evidence of 
the Magistrate with some degree of care in 
order to find out what he exactly did ‘or 
whether he did really comply with those 
formalities which have beenfrom time to 
time laid down for the guidance of Magis- 
trates in the matter of recording confessions, 
The Magistrate in the course of his evidence 
stated that he remembered only the gist of 
the confession, and that the accused did 
not say for what time he had been in Police 
custody. The Magistrate also stated that 
he does not remember what the exact 
words were that were used by the accused: 
nor does he profess to remember the exact 
questions that were put to the accused or 
the order in which they were put. The 
only warning that he gaveto the accused 
appears to have been thisthat he asked him 
whether the accused was willing to make a 
voluntary conféssion and that if he made a 
confession that might be used against him, ` 
He does not appear to have even informed 
the accused that he was a Magistrateand he 
certainly did not put to the accused ques- 
tions in order to find out whether the con- 
fession which the accused was about to 
make wasa voluntary one or not. Under 
these circumstances it is difficult for us to 
hold that there was such enquiry as was 
necessary for the Magistrate to make in. 
order to enable us to form an opinion as to 
whether the confession was voluntary or. 


(94 L 0. 1926] 


not. Thisis the view that I take of the 
confession apart from the provisions of 
s 164, Cr. P. ©. But,in my opinion, the 
learned Magistrate has failed in the present 
case to record the confession strictly in 
accordance with the provisions of that sec- 
tion. The accused was arrested in Calcutta 


in pursuance of a request made by the. 


Police at Burdwan who evidently were hold- 
ing the investigation with regard to this 


matter under the provisions of Ch. XIV. 


of the Cr. P. ©. Thearrest of the accused 
by the officer of the Calcutta Police and 
his production by that officer before the 
Magistraté must be taken to have been an 
act done in the process of the investigation 
that was being held; and if that is so, the 
` Magistrate was bound to comply with the 
provisions of s. 164, Cr. P. O., in the matter 
- of the recording of the confession. Though 
he may have given the warnings required 
by the first part ofel. (3) ofs. 164, Cr. P. 
C., he has done nothing which he is bound 
to do under the latter part of that clause 
which provides that “no Magistrate shall 
record any such confession, unless upon 
questioning the person making it he has 
reason to believe that it was made voluntari- 
ly." It has been urged by the learned 
Deputy Legal Remembrancer that although 
there was an investigation which was being 
held by the Burdwan Police the arrest of 
the accused and his production before the 
Magistrate in Calcutta must be considered 
as something done not in the course of that 
investigation but apart and quite detached 
from the investigation that was being so 
held. lam unable to accept this conten- 
tionas I think the proper view of the mat- 
ter is that the officer of the Caleutta Police 
merely lent his services to the Burdwan 
Police who were holding the investigation, 
‘But assuming fora moment that that was 
so and that the Police Officer had authority 
to act in this matter apart from the investi- 
gation that was being held by the Police at 
Burdwan there was no reason whatsoever 
why the Magistrate who has got to record 
the confession made by the accused should 
- not comply with those statutory rules which 
have been embodied ins. 164, Cr. P. C., and 
why he should not proceed on the lines 
indicated in that section and in conformity 
with the Rules and Circular Orders issued 
by this Court. _ ~ 
.On the whole, weare not satisfied that 
the record of the confession that is before 
us is one upon which we can act, nor is the 
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record such as would enable us to say in 
disagreement with the verdict of the Jury 
that it was a confession made by the ac- 
cused person voluntarily and that it should 
be acted upon. : y 
The next item of ‘evidence is the evidence 
of P. W. No. 2, Gobinda Hari, the son of the 
deceased: He is the only witness who 
speaks to the occurrence itself. He is a boy 
aged 12 and he professes to have been pre- 
sent at the time of the occurrence. He states 
that he was in the kitchen at the time when 
therewas an altercation between his mother, - 
the deceased, and the accused on the veran- 
dah adjoining the kitchen and that in that 


-altercation the accused inflicted the injury 


upon his mother. In cross-examination, 
however, he stated that he did not see the 
actual stabbing and he did not notice how 
many times the accused struck his mother, 
and he stated also that it was quite dark 
at the time. Theevidence of this witness 
is practically all the evidence that we have 
on the record as to the .actual occurrence, 
Having regard to the statement made by 
this witness in his cross-examination to 
which I have referred Tam not of opinion 
that the evidence is so very convincing that 
it should be right for us dealing with this 
case under the provisions ofs. 307, Cr. P. 
C., to accept itas conclusive in view of the 
fact thatthe Jury evidently were of opinion 
that it was not sufficient to fix the guilt,. 
upon the accused. - 

The third item of evidence referred to by 
the learned Judge relates to the evidence of 
certain witnesses who spoke to the fact 


‘that shortly after the occurrence P. W. No. 


2, Gobinda told them that he was an eye- 
witness to the occurrence and that the ac- 
cused had inflicted the injury upon his 
mother. Having regard to what I have 


.gaid as to the value of the evidence of 


Gobinda himself Ido not think that the 
third item of evidence evenifit be accepted 
as true, carries the case very far. 

The last item of evidence isthat of the 
P. W. Nos. Gand 11 who say that on the 
day of the alleged occurrence and shortly 
before it took place the accused was seen 
in the village where the occurrence took 
place. This no doubt is a piece of circum- 
stantialevidence but if we are not prepared 
torely on the confession of the accused and 
if we are not satisfied with the evidence of 
Gobinda, it cannot be said that the mere 
fact that the accused was seen in the vil- 
lage where the occurrence took place short 
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ly before the time of the occurrence is a 
fact upon which the conviction of the ac- 
cused can possibly be founded. 
° There are certain other matters which 
present some difficulty “to us, though per- 
haps if we were to deal with the case inde- 
pendently of the verdict of the Jury we 
might not regard them very seriously. 
Though the injury was inflicted on the 
verandah ofthe kitcken the deceased was 
found lying with the knife beside her at 
no less a distance than 130 feet from that 
place. It may be that she ran after the as- 
sault and was chased by her assailant who 
dropped the knife when she fell, or it may 
.be that she ran with the knife sticking on 
to her and then she pulled out and threw 
the knife and herself fell. But these are 
mere theories, for there is no evidence on 
$16 point, andindeed wedo not know whe- 
ther it was possible for her to run this dis- 
tance after the injury she had received. 
The learned Deputy Legal Remembrancer 
has argued on` the presence of blood in the 
verandah and the fact that there were blood 
spots on the cloth which the accused was 
wearing at the time of his arrest, So far as 
the presence of blood on the verandah is 
concerned that only goes to show, if that 
evidence is accepted, that the occurrence 
took place there, and as. regards the pre- 
sence of blood onthe cloth which the accus- 
ed was wearing at the time of his arrest the 
chemical examiner’s report is to the effect 
that although blood spots were found on the 
` cloth, the origin of the blood could not be 
determined. 

The evidence on the record is notof a 
very convincing character and we are of 
opinion that in this case we should not be 
justified in interfering with the unanimous 
verdict ofthe Jury. The Reference is acs 
cordingly discharged, the verdict of the 
Jury upheld and the accused Garib Hari is 
acquitted and directed to be set at liberty. 

R. L. Accused acquitted. 
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LAHORE HIGH COURT. 
CriminaL Revision Cass No. 93 or 1926. 
March 26, 1926, 
Present:—Mr. Justice Broadway. 
EMPEROR— PETITIONER 

A Versus 
` . HOSHIARA—ÅccuUsED—RESPONDENT.- 
Criminal Procedure Code (Act V of 1898), 8 562—~ 


EMPEROR V. HOSHIARA, 


(94 I. ©. 1926) 
Accused above 21 years—Benefit of section—Revision, 
interference in. A 

Incase of an accused not under 21 years of age 
s. 562, Cr. P. C., is only applicable when the accused 
is convicted of an offence punishable with the 
imprisonment for not more than seven years. 

The High Court is not bound to interfere on its 
revision side with an order under s. 562even when it 
is illegal. 

Abdul v. Emperor, 6 Ind. Cas. 639; 16 P. W. R. 1910 
Cr.; 11 Cr, L. J. 389 and Ala Dya v. Emperor, 5P. 
R. 1996 Or.; 4 Gr. L. J. 75; 116 P. L. R. 1907, followed. 


Case reported by the Sessions Judge, 
Karnal. 

FACTS.—Hoshiara accused was chal- 
laned under s. 457, Indian Penal Code, for. 
breaking into the shop of Gandhela, com- 
plainant, at night and has been convicted 
by the Bench of Honorary Magistrates at 
Panipat under s. 457, Indian Penal Code, 
and released on probation of good conduct 
under s. 562, Cr. P. C., on a small bail of 
Rs. 100 for the short period of four months. 

GROUNDS.—Accused is aged ovér 
twenty-one years. He gave his age as twenty- 
two in the lower Court. Section 562, Cr. P. Č., 
is only applicable (in cases of persons not 
under twenty-one) when anaccused is convict- 
ed of an offence punishable with imprison- 
ment for not more than seven years. Housé- 
breaking by night withintent to commit 
theft is punishable under s. 457, Indian 
Penal Code with 14 years’ imprisonment. 
The order passed by the Magistrate is, 
therefore, illegal. It is recommended that 
the order may be set aside and the accused 
sentenced to whipping or a substantivs 


term of imprisonment. 


Lala Parkash Chand, for the Respondent. 

ORDER.—It is clear that the order 
under s. 562, Cr. P. ©., is illegal, -The 
question is whether sitting as a Court of 
Revision I am bound to interfere and if not, . 
whether I ought to interfere. In Abdul v, 
Emperor (1) Johnstone, J., refused to 
interfere in a case which was practically 
on all fours with the present. Sitting as a 
Court of Revision Iam not bound to inter- 
fere even when an order is illegal. [Ala 
Dya v. King-Emperor (2).] And in the 
present case Ido not feel called on to do 
more than record the fact that the order is 
illegaland draw the attention of the Trial 
Court to the illegality. 

R, L. ; Order accordingly. ; 
Oe Ind. Cas. 629; 19 P, W. R. 1910 Cr; 11 Cr. L 


J. 389. 
(2)5 P. R. 1906 Or; 4 Or. L, J. 75; 116 P, L, R. 1907, 
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- OUDH CHIEF COURT. 
Seconp Rent APPEAL No. 21 or 1925. 
' March 6, 1926. 
Present :—Mr. Justice Misra. 
B. BADRI BISHAL SINGH—P.aintirF— 
APPELLANT 
a VETSUS 

RAM AUTAR—DEFENDANT—RESPONDENT. 

‘Oudh Rent Act (XXII of 1886), s. 127—Suit for 
rent—Person taking possession for cultivation—Section 
whéther applicable to pérson realising rent from 
tenants. : 

Section 127 of the Oudh Rent Act is intended to 
cover the case of a person who has actually taken 
possession of the land for the purpose of cultivation 
and does not cover the case of a person who has merely 
realized the rent of the land, which originally belonged 
to him but has subsequently céased to be his pro- 
perty, and who has thus caused the dispossession of 
the pereon to whom the land now belongs. [p. 370, 
col 1. 

Suraj Bali v. Govinda, 26 Ind. Cas. 904; 1 O. L. J. 
701, Sheo Piyarey Lalv. Aughar, 4 Tmpub. Dec. of 
the Board of Rev. 617 and Kamta Prasad v. Panna Lal, 
18 Ind. Cas. 575; 11 A, L. J. 29; 35 A. 123, referred to. 


Second rent appeal against a decree of 
the District Judge, Fyzabad, dated the 21st 
November 1924, setting aside that of the 
Assistant Collector, First Class, Sultanpur, 
dated the 22nd September 1924. : 

Mr. Hyder Husain, for the Appellant. 

Mr. R. D. Sinha, for the Respondent. 


JUDGMENT.—This is a plaintiff's 
appeal ina suit for arrears of rent under 
s. 127 of the Oudh Rent Act ( XXII of 
1886). The facts are to the effect that 
the plotsin dispute regarding which the 
rent is claimed by the plaintiff, appertain 
to an undér-propristary mahal named Pura 
Bachchil, belonging to village Aidhi, District 
Sultanpur, the said village being situate 
within the talugdari of the plaintiff. The 
said ‘mahal consisted of a large area out 
of which one Kunj Behari was the owner to 
the extent of 14 bighas 2 biswas 16 biswan- 
sis. The defendant, Ram Autar, was also 
a co’sharer in the said mahal. Kunj Be- 
hari sold his under-proprietary holding to 
the plaintiff, Badri Bishal Singh, but soon 
after the sale the defendant, Ram Autar, 
instituted a suit for pre-emption against 
the plaintif and got a. decree in respect of 
the property sold. Subsequently in the 
year 1916 the plaintiff in execution of a 
decree ‘held by him against the defendant, 
purchased the land in suit along with other 
property with: which we are not, in any way, 
concerned in’ thisappeal. The defendant 
didnt deliver possession of the land in 
suit to the plaintiff in spite of his purchase 
hut continued to realize rent himself from 


at 
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the tenants who cultivated the land in suit. 
An attempt was made by the defendant in- 
the Rent Court to get ex-proprietary rights 
in this land but that Court rejected his 
claim by an order dated the 3rd July 
1923 passed by Mr. Farid ud-din Ahmad, the 
Sub-Divisional Officer. The said order 
was upheld in appeal by Mr. Mudie, the 
Deputy Commissioner of Sultanpur, by his 
order, dated the 27th September 1923. ` He 
ordered that Ram Autar having no right | 
in the land in suit his name should be re-` 
moved as an ex-proprietary tenant and 
names of actual cultivators should be‘ en- 
tered as statutory tenants of the said land. 
Armed with this order the plaintiff brought 
the present suit for arrears of rent under 
s. 127 of the Oudh Rent Act, as stated above, 
on the llth December 1923. 

The defendant contended inter alia that 
the suit under the aforesaid section was not 
maintainable and contested the right of 
the plaintiff to claim rent from him. It is 
not necessary to statein detail the various 
pleas taken by him in defence as they are 
not necessary for purposes of this appeal. 
The suit was tried and decreed by Mr. N. 
N. Chakarvarti, Assistant Collector, First 
Class, Sultanpur, by his decision dated the 
22nd of September 1924. The defendant 
appealed to the learned District Judge of 
Fyzabad who, by his decree dated the 21st 
November 1924, allowed the defendant's 
appeal and dismissed the plaintiff's suit. 

‘At the outset I may state that the case 
has been tried most unsatisfactorily by 
the learned Assistant Collector. Trials of 
rent cases by Assistant Collectors are usual- 
ly unsatisfactory and this case is not an — 
exception to the usual rule, I find that 
the learned Assistant Collector, who tried 
this case, instead of recording proceeding 
separately took down the statement of the 
patwart on the back of the plaint, asis 
usually done in acriminal case, and that 
the issues fixed in the case instead of-be- 
ing recorded separately in English pro- 
ceedings were recorded by him on the back 
of the written statement. Besides this I 
find that the case has not been approached 
from the correct point of view. The.issues 
fixed in the case werg several, but the real 
issue whether the plaintiffcould claim rent 
in respectof the land in suit under s. 127 
of the Oudh Rent Act, was never framed. 

The plaintiff has now come up to, this 
Court in second appeal and looking to the 
enormous delay that has already occurred 
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in the disposal of this case I have taken 
the . trouble of going thiough the entire 
record and finding out the facts to see how 
far the plaintiff's suit was maintainable. 
After doing sol have come to the conclu- 
sion thatthe suit is not maintainable. 

_ tis clear from the facts stated above 
that the suit was .brought by the plaintiff 
for arrears of rent, under s.127 of the Oudh 
Rent Act, as stated above in respect of the 
land which he had purchased at an auction- 
sale in execution of-his decree against the 
defendant, It is also clear from Mr. Mudie’s 
order, referred to above, that the:plots in 
suit were in occupation of the tenants and 
that. the defendant merely realized rent 
from them. Inmy opinion s. 127 was not 
intended to cover such a case. Section 127 
of the Oudh.Rent Act runs as follows :— 

+ “(1) A person taking or retaining posses- 
sion of land without being entitled to such’ 
possession may, at the option of the person 
entitled to eject him as a trespasser, be 
treated as a tenant, and shall thereupon be 
liable for the rent of that land...at such rate 
as the Court may determine to be fair and 
equitable, and he shall not in respect of 
that land have any of the statutory privi- 
leges conferred by this Act.” 

“(2) When a Court passes a decree for 
arrears of rent under suh-s. (1) read with 
cl. (2) of s. -108, it shall, on the application 
ofthe plaintiff, also pass a decree for eject- 
ment of the defendant from the land.” 


_ I :have underlined (italicised) the words 
“taking or retaining possession” and “‘eject- 
ment” inorder toshow what the actual inten- 
tion of the Legislature was. On my reading 
of the section, it-appears to me that the sec- 
tion was intended to cover the case of a per- 
son who has actually taken possession of the 
land for the purpose of cultivation. It was 
not intended to cover the case of a person 
who had merely realized rent of the land 
which had originally belonged to him but 
subsequently ‘ceased to be bis property and 
who had thus caused the dispossession of 


the person to whom the land now belonged ` 


In Suraj Bali v. Govinda (1) a case decided 
by the Board of Revenue, United Provinces, 
it. was held by Bir” Duncan Baillie that 
such a suit was not-maintainable in the 
Rent Courts under the provisions of s. 127 
of the Oudh Rént Act. In that case a per- 
son had got a decree from the Oivil Court 
‘against a lambardar for possession of seme 


(1) 26 Ind, Ces. 904; 10. L. J: 701, 
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land and the Civil Court directed him to, 


claim mesne profits through the Revenue 
Courts. Zhe lambardar, evea after the 
decree had been passed against him, con- 
tinued to collect rents from the tenants in 
actual possessicn of the land. The decree- 
holder thereupon issued a notice of eject- 
ment againstthe lambardar treating him 
as his tenant under s. 127 of the said Act. 


It was held that s. 127 was not applicable `` 


to the case and that the remedy of the 
decree- holder lay in the Civil Courts, and 
the notice of ejectment was, on that view 
of the case, cancelled. In asubsequent case 
the Board of Revenue held thats. 127 was 
applicable also in the case of a person who 
had taken possession of the land without 
the consent of the landlord but had not ac- 


tually cultivated it but had allowed it to` 


lie fallow, vide Sheo Piyarey Lal y Aughar 
(2)..I am also supported in this view by a 
decision of the Allahabad High Court in 
Kamia Prasad v. Panna Lal (3). That case 
dealt with s. 34 of the Agra Tenancy 
(Act IL of 1901). In that case’ Sir Henry 
‘Richards, Kr., C. J., and Tudball, J., observ- 
ed that s. 34 of the Agra Tenancy Act was 


` 


intended to apply to the case of a person . 


taking possession for the purpose of culti- 
vating the land as a tenant without the con- 
sent of the landholder. It is clear in the pre- 
sent case, that the land is in occupation of 
tenants and not in that ofthe defendant, 
He cannot, therefore be said to have taken 
possession or retained possession in the sense 
in which these words are used in s, 127 of 
the Oudh Rent Act. 

It bas also been brought to my notice 
that the . plaintiff appellant subsequent to 


the dismissal of his suit by the learned . 


District Judge of Fyzabad, brought a suit 
for profits against the defendant. A cer- 
tificated copy of the plaint in that suit has 


been filed before me, which is admitted by- ` 


the other side as correct. In para. 5 of the 


plaint, the plaintiff has clearly stated that . 


the defendant being an influential man had 
realized the rent and spent the sum so rea- 
lized for his own benefit. In my opinion 
these allegations show clearly that the de- 
fendant cannot be sued unders, 127 of the 
Oudh Rent Act, and that the plaintiff ap- 


“pellant has chosen his proper remedy by 


instituting asuit for profits in respect of 
the land in suit against the defendant who 
js alleged to be the perpetual lessee of the 


(2) 4 Unpub, Dec. of the Board of Rev. 617. 
(8) 18 Ind. Cas. 575; IL A. L. J. 29 35 A. 123; 


a 
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other lands situate in the aforesaid under- 
proprietary mahal. 4 

In my opinion, therefore, the suit was 
rightly dismissed by the Court below and I 
dismiss the appeal with costs. 

G. H. ; Appeal dismissed. 


ee 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Civin Surr No 702 or 1925. 
February 2, 1926.: 
Present:—Mr. Lobo, A. J. C. 
RAMESHWERDAS BENARASIDAS— 

PLAINTIFFS. 
VETSUS 
NEW JOORIA BAZAR SUGAR COY.— 
DEFENDANTS. 

Contruct «ict (IX of 1872), ss. 28, 80, 251, 263-- 
Evidence Act (I of 1872), s. 92—Agreement to abide 
by decision in another matter, validity of--Partner- 
ship, dissolution of-—Rights and obligations of partners 
~-Oral evidence, admissibility of, to prove considera- 
tion—Wagering contract, definition of. 

An agreement to abide by the decision in certain. 
appeal in cognate matters pending in Court between ` 
third parties and pay and receive damages according 
to the rate fixed: by the decision in the said appeal 
and not to raise any question as to breach of contract 
or any other contention and to treat the agreement as 
anew arrangement giving rise toa fresh cause of 
action, is neither without consideration nor illegal nor 
opposed to public policy and can be legally enforced. 
[p. 372, col. 1.] 

Coringa Oil Co., Ltd. v. Koegler, 1 C. 466; 1 Ind, Jur. 
170; 1 Ind. Dee. (N. s.) 291, Mulji Tejsey v. Ransey 
Devraj, 3 Ind. Cas. 837; 31 B. 13; 11 Bom. L. R. 273, 
Burla Ranga Reddi v. Kalapalli Sithayu, 6 M. 368: 2 
Ind. Dac. (x. s.) 536, Raja of Venkatagiri v. Vemuru 
Chinta Reddi, 15 Ind. Oas. 3/8; 37 M. 408; 11 M. L. T 
20); (1912) M. W. N. 393; 22 M. L. J. 447, Seumal 
Nihalchand v. Pursomal, 19 Ind. Cas. 450; 6 S. L R. 
166, Naraindas v. Kewalram, 42 Ind. Cas. 706; 11 5.- 
L. R. 43, Kaluram v, Ram Dayal, 3 Ind. Cas. 55; 5 
N. L. R. 107, Vithoba v Sitaram, 65 Ind. Cas. 324; 19 
N. L. R. 21; A. I. R. 1923 Nag. 291; Cooper v. Willis, 
(1906) 22 T. L. R. 522 and Walter Mitchel v. A. K. 
Tennent, 90 Ind. Cas. 59; O. 677; A. I. R. 1925 Cal 
1007, distinguished. 4 

Munshi Amir Ali v. Maharani Inderjit -Koer, 9 B. 
L. R. 460; 14 M'I. A..203; 2 Suth. P, © J. 479; 2 Sar. 
P. O. J. 731; 20 Ñ. R. 763, Anant Das v. Ashburner 


. & Co., L A. 267; 1 Ind. Dec. (x. s.) 18l and Carlill v, 


Carbolic Smoke Ball Co., (1892) 2 Q. B. 484; 61 L.J. 
Q. B. 696; 56 J. P. 665, relied upon. 

Under ss. 251 and 263 of the Contract Act after 
dissolution of partnership the rights and obligations 
of partners continue in all things necessary for 
winding up the business of the partnership. [p 373, 
col. 2; p. 874, col. 1,] : 

Under s. 92 of the Evidence Act oral evidence is 
admissible to determine what the consideration for 
an agreement in writing was. [p. 374, col. 1] 

A wagering contract is one where two persons 
professing to hold opposite views touching the issue 
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of a future uncertain event, mutually agree that, 
dependant upon the determination of that event, one - 
shall win from the other and that other shall pay 
or hand over to him a sum-of money or other stake, 
neither of the contracting parties having any other 
interest in that contract than the sum or stake hes 
shall so win or lose, thete being no other real eon- 
sideration for the making of such contract by either 
of the parties. [p. 376, col. 2.] 

Carlill v. Carbolie Smoke Ball Co., (1892) 2 Q. B. 
484; 61 L. J. Q. B. 696; 56 J.P. 665, followed. 

Mr. Kimatrai Bhojraj, for the Plaintiffs. 

Mr. Khanchand Gopaldas, for the Defend- 
ants. 

SUDGMENT.—In 1921 a considerable 
amount of business known as ‘Golo’ busi- 
ness was done in Karachi in white Java 
sugar of June 1921 vaida godown delivery. 
The parties to these transactions acted 
really “as principals and the transactions 
were on the pukka adatia system. After 
June 1921 disputes arose in the bazar relat- 
ing to these transactions between sellers and 
buyers. The buyers generally contended 
‘that the sellers had committed breach of 
contract; that the due date inrespect of the 
June vatda was 25th or 26th June; that the 
market rateon due date was Rs. 35-0 per 
cwt, and that they were entitled to damages 
on the basis of that rate The sellers on the 
other hand contended that the breach of 
contract was on the part of the purchasers, 
that the due date for the vaida was the 
last day of the month, and that the rate on 
such due date was something like Rs. 23-8 
per cwt. WANG 

Litigation followed and about the first 
suit filed in respect of these transac'ions of 
June 1421 vaida was suit 134 of 1922 of this 
Court. The plaintiffs in that suit were the 
firm of Jetha Devji, purchasers, the de- 
fendants being the Joria Bazar Sugar Co., 
in which Jetha Kallianji was the principal 
partner. The Joria Bazar Sugar Co., repli-' 
ed by filing a counter suit No. 389 of 1922 
against the firm of Jetha Devji. The con- 
tentions of the purchasers in these suits 
were that the breach ‘of contract was on the 
part of the sellers, that 25th or 26th June 
was the due date, thatthe market rate on 
such due date was Rs. 35-0 per cwt., and 
that they were entitled to a decree for, 
damages on the basig of that rate. The 
sellers in these suits contended that the 
purchasers were guilty of breach of con- 
tract, that 30th June was the due date and 
that the rate on the due date was Rs. 23-8° 
per cwt. The two suits cameto be regarded ` 
by dealers who had entered into Golo con~ 
tracts of June 1921 vatda ag test suits, 
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The suits were tried by Aston, A. J. C., 

. who in February 1924 decided that the 
breach was on the part of the sellers, that 
25th or 26th June was the due date of the 
evaida, that the rate on such due date was 
Rs. 3110. On these findings Suit No. 134 
of 1922 was decreed in favourof the plaint- 
iffs aud Suit No. 3890f 1922 was dismissed. 

Some time later the parties in the above 
test suits appealed from the decision of 
Aston, A. J. C., Jetha Devji's appeal being 
First Appeal No..35 of 1924, and that of the 
Joria Bazar Sugar Co., being First Appeal 
No. 36 of 1924. 

The plaintiffs in this suit had entered 
both as purchasers and sellers into Golo 
contracts for white Java sugar of June 1921 
vaida. Inter alia they had purchased from 
the defendants 175 bags of this vaida at 
rates ranging between Rs. 26-2 and Rs, 27-8 
per cwt. Till the decision of the test suits 
referred to above, the plaintiffs had filed no 
suitsin respect of their purchases of sugar 
of June 1921 vaida. Their period of limita- 
tion for filing such suits was to expire in 
June 1924. On 16th June 1924 the plaint- 
iffs and the defendants in this suit execut- 
ed an agreement which is Ex. 5 in this case. 
This agreement after reciting the facts 
relating to the testsuits referred to above, 
states that the parties thereto agres to 
abide by the decision in Appeals Nos. 35 and 
36 of 1924, that the parties will in accord- 
ance with the said decision of the appeals 
pay and receive damages according to the 
rate fixed by the decision and that they 
shall not raise any question as to breach 
or any other contention. The agreement 
refers to the contracts between the parties 
for 175 bags of June 1921 vaida and states 
that ib is an arrangement which is to 
operate asa new arrangement and/or new 
agreement giving rise toa fresh causé of 
action. 

- Having secured the execution of Ex. 5 
by the defendants, the plaintifis desisted 
from filing suits against the defendants in 
respect of their contracts for sugar of June 
1921 vaida. 

First Appeals Nos. 85 and 36 of 1924 
were disposed of on 2lst August 1925. 
Appeal No. 36 arising out of Suit No. 389 of 
1922 was dismissed with costs. In Appeal 
No. 35 of 1924 arising out of suit No. 134 


of 1922 the rate fixed by the Appellate. 


«Court was Rs. 30-8 per cwt. 


Thereupon the plaintiffs called upon the’ 


defendants for payment of Rs, 1,068-10-6 as 
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damages on the above recited contracts for 
175 bagson the basis of the decision of the 
Appellate Court and under the agreement, 
Ex.5. The defendants having refused to 
pay the amount the plaintiffs instituted the 
present suit, based on the agreement, Ex, 5. 

The main defence raised by the defen- 
dants to this suit is contained in para. 
6 of their written statement. Therein they 
conterd that the agreement, Ex. 5, is not 
valid and binding as it was signed by the 
defendant No. 1, Jethalal Kallianji, after 
the defendants firm had, to the knowledge 
of the plaintiffs, been dissolved. They fur- 
ther contend that the agreement, Ex. 5, is 
void as being without consideration. By - 
an amendment of their written statement 
which was allowed by me, they have further 
pleaded in amended para. 6 of their 
written statement that the agreement, Ex. 
5, is void as being against law and public 
policy and by way of wager. 

Issues’ were framed on 10th November, 
1925. By consent of the parties I have 
tried Issues Nos. 3, 6 and 7 as preliminary 
issues, as obviously if these issues are decid- 


‘ed in favour of the plaintiffs, the suit will 


be disposed of. 

Issue No. 8 is: “Is the agreement referr- 
ed to in para. 4 of the plaint for con- 
sideration and binding on the defendants 
for reasons given in para. 6 of the 
written statement?” 

Issue No, 6 is: . “If theagreement referr- 
ed to in para.4 of the plaint is valid 
and binding, can the defendants. be per- 
mitted to raise the pleas involved in Issues 
Nos. 4 and 5? 

The seventh is the general issue. 

Before dealing with the legal ‘arguments 
addressed to me on the various legal points 
involvedin Issue No.3 it is necessary to 
have a clear idea of the facts and circum- 
stances attending the execution of Ex. 5 
which is the basis of this suit. 

As I have stated above, the test suits 
in these Golo transactions were disposed of 
by Aston, A. J. C.,in February 1924. The 


i proprietor of the plaintiffs Benarsidas Bhag- 


wandas was in Karachi at the time, but 
as he states, left soon after for his — 
native place, Thefact hasnot been denied. 
Banarsidas returned at theendof May or 
in early June 1924, and there can he no’ 
doubt that the object of his return to 
Karachi was to take action in respect of the 
Golo transactions in which his firm was 
concerned as purchasers, He states that 
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he approached Jethalal of the ‘defendants 
‘firm for payment of his due on the basis 
of the judgment in the test suits. He 
states he was on friendly terms with Jetha- 
lal, and unwilling, therefore, to file suits 
against himin respect of the transactions 
in question. According. to Benarsidas he 
proposed to Jethalal that it would be un- 
necessary waste of money to file suits 
against Jethalal’s firm in view of the deci- 
sion of Aston, A. J. C., and of the fact that 
an appeal was pending against that decision 
and proposed to Jethalal that an agreement 
might be come to under which his firm and 
Jethalal’s firm should pay or receive dam- 
agas according to the decision of the High 
Court onthe appeal in the test suits. He 
states that Jethalal said he would consider 
the matter. Mr. Kalumal who has been 
examined as a witness states that after the 
decision in the test suits Benarsidas came 
to him and requested him to file suits against 


Jethalal’s firm in respect of his contracts of - 


purchase from Jethalal’s firm of sugar of 
June 1921 vaida. Mr. Kalumal, according 
to his evidence, was unwilling to do this 
for more reasons than one. In the first 
‘place his position was awkward because 


both Benarsidas and Jethalal were his, 


standing clients. In the second place, he 
had appeared for Jethalal’s firm in the test 
suits tried by Aston, A. J.C., and it was 
awkward for him in these circumstances to 
espouse the cause of Benarsidas who stood 
in the same position as Jetha Devji stood 
in the test suits He, therefore, according to 
his evidence, took ‘the opportunity when 
both Benarsidas and Jethlal were in his 
office to advise them not to go to Court in 
respect of their contracts but to execute an 
agreement that both parties would be bound 
by the decision of the Appellate Court in 
the. test suits, There seems little doubt 
that thismust have occurred after Benarsi- 
das had returned from his native place in 
May or June 1921. 

Jethalal, who has given’ evidence in this 
case, denies the negotiations referred to by 
Benarsidas which led to the execution of 
Ex. 5. Having regard, however, to the cir- 
cumstances of the case I feel that Benarsi- 
das’ version of what led to.the execution of 
‘Ex. 5 is true and can well be relied on. 
Both parties accepted the advise of Mr. 
Kalumal; Ex 5 was drafted and aftersome 
ate HON finally executed on 16th June 
1924. 

These. are my findings with regard to 
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the facts and circumstances attending the 
execution of Ex 5, and, in my opinion, they | 
are well justified on the evidence of Benar- 
sidas, Ex. 6, of Mr. Kalumal, Ex. 9 and of 
Jethalal Ex. 13. . 

I will now deal with the various legal 
points involved in para. 6 of the written 
statement of the defendants, and covered 
by Issue No. 3 in the case. 

The first contention is that Ex. 5 having 
been signed by Jethalal alone after the 
defendants firm had, to the knowledge of 
the plaintiffs, been dissolved, it is not valid 
and binding on the defendants. 

Jethalal has given’ evidence that he and 
Moosa Usman carried on business in the 
nameand:stvle of the Joria Bazar Sugar 
Oo., till 3ist May or Ist June 1924 when 
they dissolved the partnership; that there- 
after he alone carried on business in the 
name and style of the New Joria Bazar 
Sugar Co. Jethalal alleges that Benarsidas 
was aware of the dissolution and relies on 
the fact that prior to 3lst May 1924 the 
form of acceptance letters used by the Joria 
Bazar Sugar Co. contained the names of 


himselfand Moosa Usman as proprietors 


whereas after lst June 1924 the form of 
acceptance letters used by the New Joria 
Bazar Sugar Ov. contained only his name 
as proprietor. He admits, however, that 
no public notice was given of the dissolu- 
tion of the partnership between him and 
Moosa Usman. He further admits that the 
plaintiffs did no business ‘with the New 
Joria Bazar Sugar Co. He also admits 
that the New Joria Bazar Sugar Oo. carried 
on business in the very premises in which 
the Joria Bazar Sugar Co. had its place 
of business. Benarsidas denies that 
he was aware of any dissolution between 
Jethalal and Moosa Usman. In these cir- 
cumstances, itis impossible to hold that 
the plaintiffs had any knowledge of the 
dissolution of partnership between Jethalal 
and Moosa Usman, The agreement, Ex. 5, 
therefore, would not be invalid or not 
binding on the defendants for the reason 
alleged. : 

But even assuming that Banaran was 
aware of the dissolution of the partnership 
between Jethalal and Moosa Usman, the 
execution of Ex. 5 by Jethalal was clearly 
anecessary act for winding up the business 
of the partnership and, therefore, under 
ss. 25l and 263 of the Indian Contract Act 
the partners would be bound by,the agree- 
ment as after a dissolution of partnership 
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the rights and obligations of the partners 
continue in all things necessary for winding 
up the business of the partnership. 

I am,therefore, of opinion that there is no 
substance in this contention of the defend- 
ants, i . 
The next contention of the defendants 
is that the agreement, Ex. 5, is void as 
being without consideration; (section 25 
Indian Contract Act). Various authorities 
have been quoted by Mr. Khanchand to 
the effect that motive must be distin- 
guished from consideration, that consi- 
deration must Ebe real that consideration 
must move. from the promiser etc. He 
argues that it is to be gathered from 
Ex. 5 thatthe consideration for it was the 
mutual promise of the parties to abide 
by the decision of the High Court, that 
therefore, no oral, evidence can be referred 
to as to what was the consideration for the 
execution of Ex, 5. 

In my opinion the arguments on this 


question of consideration are largely tech-- 


nical and academical. The agreement, 
Ex. 5, is, as a matter of fact, silent on the 


question of consideration and under s. 92 of - 


the Evidence Act oral evidence is admissible 
to determine what was the consideration 
for Ex. 5. Mr. Kimatrai for the plaintiffs 
argues that the consideration for which 
Jethalal executed Ex. 5 was that Banarsi- 
das agreed to refrain from suing Jethalal’s 
firm on his contracts for sugar of June 1921 
vaida. Having regard to the evidence 
recorded and the general facts and circum- 
stances attending the execution of Ex. 5, 
Iam of opinion that Mr. Kimatrai'’s con- 
tentionis well founded. The position be- 
tween the parties in June 1921 was as 
follows: Benarsidas’ period of limitation 
for suits in regard to sugar of June 1921 


. vaida would expire by the 25th’ of that 


month. He was, therefore, anxious either 
to file his suits or obtain a settlement by 
means of an agreement in the nature of 
Ex. 5. There can be no doubt that it was 
for this very reason.that he came down to 
Karachi from his native place at the end 
of May or in early June 1924 and I believe 
his evidence in which he states that he gave 
Jethalal notice verbally that he must either 
settle and enter into an agreement to abide 
by the decision of the High Court in the 
test suits or that he would be compelled to 
file his suits. It may be, of course, that 
there was no actual request by Jethalal in 


-50 many words to Benarsidas that he should 


RAMBSHWERDAS BENARSIDAS V, NEW JOORIA BAZAR BUGAR 00, 


(941, ©. 1926] 


refrain from filing suits, butthe law certainly 
does not require such actual request and 
there can beno doubt reading the evidence, 
as a whole, and bearing in mind the general 
facts and circumstances, that the considera- 
tion for which Jethalal executed Ex. 5 
was Benarsidas’ refraining from filing’any 
suits in respect of sugar of June 1921 
vaida against his firm. 

I am, therefore, of opinion that Ex. 5 was 
executed for consideration and is, therefore, 
binding on the defendants. : 

A more serious objection, however, to 
Ex.5is that it is void as being against 
law and public policy in so far as it offends 
against s. 28 Indian Contract Act. 

Mr. Khanchand argues that in the ope- 
rative part of Ex. 5 the third clause is that 
the parties to the agreement shall not 
raise any question as to breach or any other 
contention, that this is an agreement by 
which the defendants are restricted absolu- 


“tely from enforcing their rights under the 


original contracts by the usual proceedings 
in the ordinary tribunals, that a contract 
which includes such an agreement is void 
to that extent and that it is, therefore, open 
to the defendants in this suit to raise and 
have decided the pleas involved'in issues 
Nos.4and5. - 

Before dealing with the authorities relied 
on by Mr. Kbanchand in support of his 
proposition three points in connection with 
Ex. 5 must be noted; In’ the first place, 
Ex. 5 recites that the parties thereto enter 
into an agreement and arrangement which 
is to operate as a new arrangement and/or 
new agreement giving rise to a fresh cause 
of action. This can only mean that the 
parties to Ex 5 mutually agree to abandon 
or relinquish their respective rights, liabili- 
ties, and obligations which have already 
arisen under the original contracts referred 
toin Ex. 5, and to substitute for them new 
rights, liabilities and obligations which, are 
embodied in Ex..5. Again, it has to be 
noted that there is in Ex. 5 no express 
provision by which the defendants are 
restricted absolutely from enforcing their 
rights under the original contracts by the 
usual proceedings in the ordinary tribunals, 
Lastly, Ex. 5 makes it clear that there is no 
restriction of any kind on the parties, thereto 
enforcing their rights under that agree- 
ment by the usual proceedings in the ordi- 
nary tribunals. On the contrary the use of 
the words “giving rise to a fresh cause of 
action” indicate that the parties to Ex. § 
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contemplate the possibility of litigation in 
the ordinary course. 

Ooming now to the authorities quoted by 
Mr. Khanchand: . 

The cases cited by him and reported as 
Coringa Oil Co., Ltd. v. Koegler (1), Mulji 
Tejsey v. Ransey Devaraj (2), Burla Ranga 
Rzddiv. Kalapalli Sithaya(3) and Naraindas 


v. Kewalram (4), are all cases in which , 


parties agreed by virtue of a clause in the 
original contracts which established legal 
relations between them that in respect of 
disputes that may arise out of such contracts 
they would abide by the decision of brokers, 
arbitrators, the sub-committee of an As- 
sociation etc., and that such decision should 
be final, unappealable ete.. It was held in 
these cases that such clauses offended 
against s. 28, Indian Contract Act, and were 
‘to that extent void as being attempts to 
oust the jurisdiction of the Courts. These 
cases are entirely distinguishable from the 
present case. There is a statutory right 
to attack an award made by arbitrators, 
surveyors, etc., ina Court of law, and par- 
ties who purport to contract. themselves 
out of such statutory rights may well be 
said to be attempting ‘to oust the jurisdic- 
tion of the Court, and thus to be offending 
against the principle involved in s. 28, 
Indian Contract Act, Here there was no 
clause in the original contracts between the 
parties which in any way restricted them 
from enforcing their rights thereunder by 
the usual proceedings in the ordinary 
tribunals. It wasonly when there had been 
a breach of the contracts and disputes had 
arisen between the parties, each party as- 
serting and claiming his rights thereunder 
and demanding from the other the fulfilment 
of his obligations thereunder, that. the 
parties by Ex.5-agreed to relinquish or 
abandon their respective rights, liabilities 
and obligations under the original con- 
tracts and to subStitute for these new 
rights, liabilities and obligations. This is 
an entirely different thing from agreeing 
to oust the jurisdiction of the Civil Courts. 


Equally distinguishable are the cases- 


quoted by Mr. Khanchand and reported, 
as Raja of Venkatagiri v. Vemuru Chinta 
Reddi (5) and Cooper v. Wills (6) for these 


, (1) 1 ©. 466: 1 Ind. Jur. 170; 1 Ind. Dee. (x. s.) 291. 
(2) 3 Ind. Cas. 837; 34 B. 13; 11 Bom. L. R. 273. 
(3) 6 M. 363; 2 Ind. Dec. (x. 8.) 536. 
(4) 42 Ind. Cas. 705; 11 S. L. R. 43. 
(5) 15 Ind. Cas. 378; 37 M. 408: 11 M, L. T. 209; 
(1912) M. W. N. 393; 99 M. L. J. 447, 
(6) (1906) 22 T. L. R. 582, 


375 


were cases where the parties having act- 
ually taken action in a Civil Oourt and 
submitted themselves to its jurisdiction 
attempted by agreement to prevent tha 


. Court from decidirg matters which it had 


jurisdiction to decide and which the parties’ 
had actually put before it for decision. 
The case in Sewmal Nihalehand v. Pursomul 
(7) dealt merely with the validity or legal- 
ity of a compromise under O. XXII, r. 3, 
C. -P. C., by which parties toa pending 
suit agreed to abide by the decision of their 
Pleaders, in whatever manner arrived at. 
No case has been cited which could ba 
regarded as judicial authority for the pro- 
position that an agreement which embodies 
a compromise of doubtful rights arising out’ 
of a previous contract between the parties 
offends against s. 28; Indian Contract Act, 
because thereby the parties thereto agres 
that they abandon their rights under the 
original contract which necessarily include 
the right to resort to a Uivil Court in 
regard to the contract. And this, in my 
opinion, is exactly what has taken place 
between the parties to this suit. On the 
contrary, there are rulings entitled to the 
greatest weight which establish the pro- 
position that a compromise of doubtful 
rights is outsidé-the scope of s. 28, Indian 
Contract Act. Inthe Privy Council case 
reported as Munshi Amir Ali v. Maharani . 
Inderjit Koer (8) Counsel for the appel- ` 
lant had agreed at the hearing of the ap-. 
peal before the High Court that if the 
High Court would restrict its judgment to 
a finding-on one of several issues, his client 
would not appeal tothe Privy Council. It 
was held that the agreement was for con- 
sideration and binding and that the appeal 
t5 the Privy Council could{not be heard. 
This was a case before the enactment of the 
Indian Contract Act. It was however fol- 
lowed by a Full Bench of the Allahabad 
High Court in the case reported as Anant 
Das v. Ashburner & Co. (9) after the Indian 
Contract Act was passed. Inthis case,in 
consideration of A giving B timeto satisfy - 
a decres against him held by A, B agreed 
not to appeal against the adecree and did 
appeal. It was held* that the agreement 
was not prohibited by s. 28 of the Indian 
Contract Act, and that the Appellate Court 
was bound by the rules of justice, equity 


(7) 19 Ind. Cas. 450; 6 S. L. R. 166. i 

(8) 9 B. L. R. 460: 14 M. I. A.203; 2 Suth, P.O J 
479; 2 Sar. P. O. J. 731; 201. R. 763, ° 

(9) LA. 207; 1 Ind. “Dac. (N. s.) 181 
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and good conscience to give effect to it, and 
“to refuse to allow B to proceed with the 
appeal instituted in contravention of it. 
The learned Judges said, “By the agree- 
ment not to appeal, for which the indulg- 
ence granted by the respondents wasa good 
. consideration, the appellant did not re- 
strict himself absolutely from enforcing a 
right under or in respect of any contract. 
He forewent his right to question in appeal 
. the decision which had been passed by an 
ordinary tribunal.” Tomy mind these de- 
cisions are entirely in point. 

Other aspects of the case have been pre- 
sented to me by Mr. Kimatrai for the 

laintifis. He has drawn my attention to 
he cases referred to at pages 218, 219 of 
Pollock and Mulla’s Commentary on the 
Indian Contract Act dealing with agree- 
ments providing for the enforcement of 
tights by suit within a period shorter than 
that prescribed by law. Prima facie such 
agreements are contrary to the provisions 
of s. 28, but in many cases they have been 
held to be valid and binding as providing 

‘or a release or forfeiture of rights if no 
suit is brought within the time stipulated 
in such agreements, and not limiting the 
time within which rights may be enforced. 

Again Mr. Kimatrai has argued—and in 
my opinion with considerableforce—that the 
case of the plaintiffs may well be considered 
to fall within Exception I tos. 28, Indian 
Contract Act. If an agreement to abide by 
the decision of arbitrators, brokers, referees, 
etc., be held to fall within the Exception, 
why not alsoan agreement to abide by the 
decision of a Court albeit in a case not 
inter parties. Lastly Mz. Kimatrai has 
pointed out that theoffendingcl. 3 in the 
operative part of Ex. 5 is really redundant 


and may well have been omitted. It is a 


mere, corollary to cls. 1 and 2. ° 

I have given this objection to the validity 
of Ex. 5 my best consideration and cannot 
but conclude that s. 28, Indian Contract Act, 
dees notrender Ex. 5 invalid or void. 
t The last objection urged against Ex. 5 is 
indeed both novel and ingenious. It is, 
argued that if the original contracts bet- 
ween the plaintiffs.and the defendants: 
were by reason of Ex. 5 entirely wiped out, 
then Ex. 5 must be regarded as a wager- 
ing contract andas such is void and ur- 
ee under s. 30, Indian Contract 

ct. 

Whenit is borne in mind that there is 
no allegation that the original contracts 
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between the parties for sugar of June 1921 
raida were wagering, it is really difficult 
to understand this plea of wager. It really 
seems to me to be based on a misappre- 
hension as to what a wager really is. Mr. 
Khanchand refers to Pollock and Mulla’s Com- 
mentary on the Indian Contract Act, page 
226 (5th Edition) for a definition of ‘wager’. 
The passage is really a quotation from 
Anson's Law of Contract, page 228 (Mth 
Edition). A reference to the Illustrations 
given by Anson, however, makes it glear 
that the agreements by A with the D referred 
to in the Illustrations were clearly wager- 
ing because D had no interest whatsoever 
in the contract between A and X, and.his 
agreements with A were collateral agree- 
ments in which eachside stood to win or fose 
according to the uncertain or unascertained 
event in reference to which alone A and D 
had agreed. Reference has.algo been made 
to the cases reported as Kaluram v. Ram 
Dayal (10), Vithoba v. Sitaram (11) and 
Walter Mitchel v. A. K. Tenant (12) for the 
same purpose. A really exhaustive and 
truly classical definition of a wagering con- 
tract is that given by Hawkins, J., in the 
well-known case of Carlill v. Carbolic Smoke 
Ball Co. (13) and quoted at length by Chitty 
in his Law of Contract (17th. Edition) page 
795: “A wagering contract within the 
Statute is one” it is said by Hawkins, J. “by 
which two persons, professing to hold op- 
posite views touching the issue of a future 
uncertain event, mutually agreed that, de- 
pendent upon the determination of that 
event, one shall win from the other, and 
that other shall pay or hand aver to him, a 
sum of money or other stake;:neither of the 
contracting parties having any. other interest 
in that contract than the sum. or stake he 
will so win or lose, there being no other real 
consideration for the making of such contract 
by either of the parties.” The latter part 
of this definition which I have underlined 
(italicised) makes it manifest that Ex. 5 is 
not a wagering contract, The parties. to 
Ex. 5 each had an interest in the original. 
contracts for which Ex. 5 was substituted, 
and Ex. 5 was executed for real considera- 
tion, 


(10) 3 Ind: Cas. 55; 5 N. L. R. 107. 
(11) 65 Ind. Cas. 324; 19 N. L. R. 2l; A. I. R. 1923 


Nag. 291. i 
(19) $0 Ind. Cas. 59; 520.611; A. I. R.1925 Cal. 
1007. : 
(13) (1892) 2°Q. B 484; 61 L. J. Q. B. 696; 56 J. P, 
665, 
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i This last objection must, therefore, also 
ail, 

My answer to Issue No, 3, therefore, is that 
the agreement Ex. 5 is for consideration 
and binding on the defendants. It is un- 
necessary to discuss Issue No.6, As Ex. 5 
is valid and binding on the defendants, it 
follows that they cannot be permitted 
to raise the pleas involved in Issues 
Nos. 2,4 and 5 which relate to the original 
contracts between the parties. As to issue 
No. 1, the suitis obviously in time. This 
disposes. of the suit. 

The plaintiffs claim Rs. 1,068-10-6 as per 
memo attached to the-plaint the correctness 
of which is not disputed. There will, there- 
fore,. be a decree against the défendants for 
Rs. 1,068-10-6, costs of the suit, and interest 
at 6 per cent. per annum from date of suit 
till payment. - 

[ am asked by the Pleader for the plaint- 
iffs to note that in view of this judgment 
it-has become unnecessary to dispose of his 
amendment application filed on 16th Jan- 
uary 1926. 

Suits Nos. 994 AND 995 or 1925. 

Suits Nos. 994 and 995 of 1925 transfer- 
red to this Court from „the Court of Small 
Causes, Karachi, have with the consent of 
the parties been tried along with Suit No. 
702 of 1925. The plaintiffs in all the three 
suits are the same, the defendants in suits 
Nos. 994 and 995 though described as the 
firms of Abdulla Moosa and Moosa Usman 
are really the same as the defendants in 
* Suit No. 702/25. By consent of the parties 
the evidence recorded in Suit No. 702 of 
1925 has been treated as evidence in these 
two suits and no further evidence has been 
called. My judgment in Suit No. 702 will, 
therefore, cover Suits Nos. 994 and 995 ’of 
1925., In the former there will be a decree 
for plaintiffs for Rs. 233-15 6 with costs and 
interest at 6 percent. from dateof suit till 
payment. In Suit No. 995 there will be a 
decree for plaintiffs for Rs. 364-5-0 with 
costs and interest at 6 per cent. from date of 
suit till payment. 

_ In both these suits costs to be calculated 
on the Small Cause Court scale. 

P. B. A, Order accordingly. 

R, L 
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LAHORE HIGH COURT. 
LETTERS PATENT APPRAL No. 155 or 1924. 
November 26, 1925. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice LeRossignol. 
JAWAHAR SINGH—-PLAINTIFF— 
ÅPPELLANT 


VETSUS 
E. D. SASSOON & Co., KARACHI— 
DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 20 (c)— 
Suit for declaration that decree is obtained by raud 
and for injunction restraininy decree-holders from 
executing it Cause of action—Jurisdiction. 

Cause of action for a suit for a declaration that a 


. particular decree was obtained by fraud and for an 


injunction restraining the decree-holders from 
executing it partly arises at the place where the 
decree is obtained and partly where it is sought to 
be executed and consequently Courts at both the 
places have jurisdiction to try the suit. [p. 378, col. 1. 

Banke Behari Lal yv. Pokhe Ram, 25 A. 46; A.W. 
N. (1902), 179, Jawahir v. Neki Ram, 28 Ind. Oas. 
502; 37 A. 189; 13 A. L. J. 190, Khushali Ram v, 
Gokul Chand, 41 Ind. Cas. 352; 39 A. 607; 15 A. L.J. 
638, and Kedar Nath Mukerjee v. Prosonna Kumar 
Chatterjee, 5 C. W. N. 559, referred to. . 

Umrao Singh v. Hardeo, 29 A. 418; A. W. N. (1907) 
112; 4A, L. J. 392, distinguished. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Harrison, dated the 
31st March 1924. 

Mr. Dev Raj Sawhney, for the Appellant, 

Mr. J. M. Mackay, for the Respondent. 

JUDGMENT.—On the 26th March, 
1918, Messrs. E. D. Sassoon and Company 
obtained a decree for a certain sum of 
money against the Firm of Nidhan Singh- 
Jawahar Singh in the Court of the Addi- 
tional Judicial Commissioner, Karachi. 
The decree was transmitted for execution to 
the Senior Subordinate Judge of Amritsar, 
and in execution thereof certain immove- 
able property belonging to the judgment- 
debtors was attached 

The plaintiff, Jawahar Singh, has brought 
the present suit for a declaration that the 
decree is inoperative as it was obtained by 
fraud, and for an injunction restraining 
the decree holders from executing the 
decree against his property in Amritsar. 
The question for determination is, whether 
the Amritsar Court has jurisdiction to en- 
tertain thesuit. Now, s. 20, C. P. O, lays 
down, inter alia, that a suit shall be in- 
stituted in a Court within the local limits 
of whose jurisdiction the cause of action, 
wholly or in part, arises. The cause of 
action in the present case consists of two 
parts, one of which arose at Karachi where 
the decree sought to be impeached as 
fraudulent was passed, and the other at 
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Amritsar where the property of the plaintiff 
was attached. The Amritsar Court has, 
therefore, jurisdiction to entertain and de- 
termine the suit. This rule has been laid 
down in Banke Behari Lal v. Pokhe Ram 
(1), Jawahir v. Neki Ram (2), Khushali 
Ram v. Gokul Chand (3) and Kedar Nath 
Mukerjee v. Prosonna Kumar Chatterjee (4). 

The learned Counsel for the decree-holders 
contends that in the cases cited’ above the 
suit was brought by a judgment-debtor, 
but that the present actiou was brought 
by the plaintiff as a third party on the 
allegation that he was not liable under the 
decree. Now, we have carefully considered 
the allegations in the plaint, and we are of 
opinion that, though that document is not 
artistically framed, the substance of the 
plaintiff's claim is that, while under the 
decree as it stands he is liable for the pay- 
ment of the money, thereare various reasons 
why the decree should be held to be in- 
operative as against him. The suit must, 
therefore, be treated as one brought by a 
judgment-debtor; and, as a material por- 
tion of the cause of action, namely, the 
attachment of his property, arose at Amrit- 
gar, he is entitled to ask the Amritsar Court 
to determine the suit. 

If the suit had been solely for setting 
aside the decree obtained at Karachi, the 
Amritsar Court would not have been com- 
petent to entertain it. The only cause of 
action inthat case would have been the 
obtaining of the decree by fraud, and, as 
it arose in Karachi, no Court other than the 
Karachi Court would have been competent 
to hear the suit. Such a suit belongs to 
the category exemplified by the judgment 
in Umrao Singh v. Hardeo (5), but, as 
pointed out above, the plaintiffin the pre- 
sent case seeks two reliefs: (1)a declaration 
that the decree is inoperative on the ground 
of fraud, and (2) an injunctidn for the pro- 
tection of his property against attachment 
and sale in execution of that decree; and 
we consider that the second prayer cannot 
be ignored for the purpose of determining 
“the jurisdiction of the Court. It is, there- 
fore, clear that part of the cause of action 
arose at Amritsar,and the suit is consequent- 
ly cognizable by the Senior Subordinate 
Judge of Amritsar. 


1)25 A. 48; A. W. N. (1902) 179. 

2) 28 Ind. Cas. 502; 37 A. 189; 13 A. L. J. 190. 
(3) 41 Ind. Qas. 352; 39 A. 607; 15 A. L, J, 638. 
45 0. W. Ñ, 555. 

5 29 A. 418; A. W. N. (1907) 112; 4 A. L. J, 392. 
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For the aforesaid reasons we accept the 
appeal, and settirg aside the judgment of 
the Single Bench as well as that of. the 
Subordinate Judge we remit the case to the 
latter for disposal in accordance with law, 
Costs of this appeal shall be costs in the 


. cause. A 


R. L. Appeal accepted. 


~. OUDH CHIEF COURT. 

SRCOND OIvIL APPEAL No 237 or 1925, 
March 18, 1926. 

Present: —Mr. Justice Raza, 
SHEO NARAIN AND ANOTHER— PLAINTIFFS 
— APPELLANTS 
“versus ` 
KHADERU AND orzERS—DEFENDANTS— 


RESPONDENTS. 

Pre-emption—Sale-deed containing wrong number of 
plot—Ezecution of another deed after 4 years con- 
taining correct number—Subsequent-deed, whether sale. 

A plot of land was transferred by sale-deed. Subse- 
quently another deed was executed after 4 years stating 
that the plot of land in the first deed was misdescribed 
and that the correct number was mentioned in the later 
deed. Ina suit for pre-emption on the basis ofthe- 
second deed : . 

Held, that it was not h sale-deed and the suit was 
barred by time. [p. 379, col. 2.] ‘ 

80. 0. 288, 


Harpal Singh v. Bajrang Bahadur, 
followed. 

.Second appeal from a decree of the Addi- 
tional Subordinate Judge, Fyzabad, dated 


the 24th March 1925, in Regular Civil Appeal 
No. 84 of 1924, confirming that of the 


1924, ` 
Mr. Ali Zaheer, for the Appellants. 
Mr.. Naimullah, for the Respondents. 


JUDGMENT.—Tbis is an appeal from 
the appellate decree of the learned Subordi- 
nate Judge, Fyzabad, dismissing the plaint- 
iffs-appellants’ suit for pre-emption in re- 
spect of plot No. 113/3 in village Nandapur. 

The facts of this case, so far as it is 
necessary to state them for the purpose 
of disposing of this appeal, are as fol- 
lows :— 

Durga executed a sale-deed in favour of 
Khaderu, defendant No. 1 in-respect of a 
plot which was described in the deed as 
No. 113/2 for Rs. 80 on the 18th July 1919. ` 
After Durga’s death, his widow Musammat 
Dasi, defendant No. 2, executed a deed in 
respect of No, 113/3 for the purpose of 
correcting the number entered in the deed 
of the 18th July 1919. The plaintiffs 


Munsif, Fyzabad, dated the 31st October ° l 
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brought the present suit alleging that 
Durga had no title to plot No. 113/2 and 
consequently. nothing was transferred by 
that deed and so the present suit for pre- - 
emption does not relate to that deed, that 
Musammat Dasi had executed the sale-deed 
in respect of Nos, 113/3 and it was by this 
deed that Plot No. 113/3 was transferred to 
the vendee Khaderu, that the vendee came 
into possession of the said plot (i.e, 113/3) 
after this sale deed was executed in his 
favour by Musammat Dasi and that it is 
the sale-deed dated the 3lst May 1923 
which gives rise toa right of pre-emption. 

The claim was resisted by Khaderu 

- vendee, defendant No. 1. He denied the 
plaintiffs’ right of pre-emption and-alleged 
that No. 113/3 was actually transferred by 
Durga by the deed dated the 18th July 
1914, but bya mistake No. 113/2 waa enter-' 
ed in the deed, that it was to correct this 
mistake that the deed of 3lst May 1923 
was executed in his favour by Musammat 
Dasi, widow of Durga, that the deed of 
3lst May 1923 cannot give rise to any 
right of pre-emption as it was not a sale- 
deed at ail and that any suit in respect of 
‘the earlier deed of 18th July 1919 is now 
barred by time. Musammat Dasi, defend- 
ant No. 2, also supported the defendant No. 1 
in his defence. 

The learned Munsif found that the plaint-- 
iffs have got a preferential right of pre- 
emption but the deed dated the 3lst May 
1923 is not a sale-deed at all and does not 
give rise to any right of pre-emption, that 
it was executed simply to correct a clerical 
mistake in the sale-deed dated the 18th 
July 1919, by which the real plot transfer- 

` red was No, 113/3, but by mistake it was 
written as No, 113/2 in the deed and that 
the vendee came into possession of No. 118/8 
on the 18th July 1919 and consequently the 
suit was barred by time. The plaintiffs’ 
claim was, therefore, rejected. The learned 
Subordinate Judge agreed with the find- 
ings of the learned Munsif and dismissed 
the plaintiffs’ appeal on the 24th March 
1925. The plaintiffs have now come to this 
Court in second appeal. 

The only point for determination in this 
appeal is:— : 

Whether or not the deed dated the 31st 
May 1923 executed by Musammat Dasi in 
favour of Khaderu gives rise to a right of 
pre-emption ? i 

It has been found that No. 113/3 was 


really transferred to the defendant No. 1 . 
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by the deed dated the 18th July 1919, that 
plot No. 113/2 was entered in the deed by 
mistake, that that mistake was corrected by 
the deed dated the 31st May 1923and that the 
deed dated the Jlst May 1923 is not really 
a sale-deed as alleged by the plaintiffs. 
These are the concurrent findings of both 
the lower Courts in this case. In my opi-. 
nion the appeal must fail on these findings, 
In the case of Harpal Singh v. Bajrang 
Bahadur (1), the vendor executed a deed 
of sale of certain plots of land in favour of 
the vendee on the 5th June 1895, Certain 
numbers with areas were given as those of © 
the plots sold. Subsequently on the 18th 
July 1902, the vendor executed another 
document, in which it was stated that a 
mistake had been made in the deed of the 
5th June 1895, which did not contain the 
exact area -and particulars of the land 
which had been actually sold and purport- 
ed to give the actual numbers and areas, 
The plaintiff claimed the right of pre-emp- 
tion in respect of the plots which were 
entered’ in the latter document, but not 
referred to in the former. It was not stated 
that there was any consideration for the 
execution of the second document. It was 
held that the deed of 18th July 1902 was 
not a sale deed, as it did not purport to 
transfer anything to the vendee for a price, 


and that the suit was barred by time. The 
ruling in fact supports the respondents. It 
is on all fours with the present case. The 


appellants’ learned Counsel has argued 
that this ruling is not good law. Iam not 
prepared to agree with him on that point. 
Following that ruling I hold that the 
plaintiffs’ claim must be rejected. Tha 
suit was rightly dismissed by the lower ` 
Courts. . 

I should like to note that the appellants’ 
learned Counsel has referred to a statament 
made by the Pleaders of the parties in the 
Court of first appeal. I do not think that 
that statement really means that Khaderu 
had not really got possession of No. 113/3 
by virtue of the sale-deed dated the 18th 
July 1919. The statement was made with 
reference to the said deed. No. 113/3 was 
not of course entered in that deed. 

The result is that the appeal fails and 
must be dismissed. I dismiss the appeal 
with costs. The decree of the lower Appel- 
late Court is confirmed in all respects. 

G. H. Appeal dismissed, 


(1) 8 O. O. 288, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CIVIL MISCELLANEOUS APPEAL No. 13 oF 1925, 

bi September 22, 1925. 

Present:—Mr. Hallifax, A. J. O. 
NATIONAL STORES—APPELLANT 
` versus 
RAMSARAN— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXII, 
r. 10—Company going into liquidation—Devolution of 
interest—Legal representative, necessity of bringing on 
record. 

When a plaintiff Company registered under the 
Companies Act goes into liquidation, there is no 
assignment, creation or devolution of an interest with- 
in the meaning of O. XXII, r. 10, C.P. C., the Com- 
pany continues to be the plaintiff and there is no need 
of bringing any legal representatives on the record. 


Appeal against a decree of the Addi- 
tional District Judge, Wardha. 


Mr. M. B. Niyogi, for the Appellant. 
Mr. V. N. Herleker, for the Respondent. 


JUDGMENT.—There has been a waste 


of some years of time and hundreds if not‘ 


thousands of rupees in this case.- That 
must always result from not getting down 
to the bottom of question that arises, or 
rather that is raised in a ‘suit; a ques- 
tion that is raised will often be found 
as here not to rise. The suit was pro- 
perly instituted by the Company duly 
incorporated as limited under Act VII of 
1918. One ofthe specified powers of the 
Board of Directors is to institute, conduct, 
defend, or compound or abandon any 
legal proceedings by andagainst the Com- 
pany, and the plaintiffas well as the vakalt- 
nama otf the Pleader who presented if, are 


duly signed by the Chairman of the Board,. 


as is provided by the r. lof O. XXIX, of 
the ©. P. ©. 

About five months after the suit had 
been instituted the Company went into 
voluntary liquidation. and the application 
was made to the Court that name of one 
T. N. Deshpande should be “brought on 
the record” as he had been appointed 
Liquidator. The defendant opposed this 
on the ground that the appointment of 
Deshpande was illegal and void because 


one V. Kshirsagar, h&d been previously: 


appointed Liquidator and his appointment 
had never been cancelled by the competent 
Court. 

For two years the parties have been 
disputing about whether the second appoint- 
ment could- be valid after the first had 
been made, On the assumption that the 
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validity of the first was unquestionable, 
grounds were stated for the contentions that 
it was invalid and, therefore, not an appoint- 
ment at all that could stand in the way 
of the making of another without cancella- 
tion by a Court, but they have never been 
examined. It seems clear that if the validity 
or thelegality of the second appointment 
en be attacked, that of the first can be 
also. o 

But there was never a question of bring- 
ing any name on the record at all and, there- 
fore, no question of the validity of either 
appointments of the Liquidator, Under 
s. 205 of the Companies Act the “corpotes- 
tate and corporate power of the Company 
contained till it is dissolved” and there has 
been no “assignment, creation or devolution 
ofan interest” by the Company's going 
into liquidation so as to bring r. 10 of 
O. XXII of the C. P. C. into operation. All 
that has happened is a certain internal 
change in the Company of which the result 
under cls, 3 and 4 of s. 207 and cl. (a) of 
s. 179 of the Companies Act is that the powers, 
of the Directorsin respect of this suit are. 
transferred to the Liquidator, whoever he. 
may be. 

But the plaintiff is still the Company, and 
there is no necessity to bring the name of 
person entitled to act on its behalf on the 
record. If there were then the name of 
the Chairman should have been brought- 
on the record in the first place or perhaps. 
the name of the Pleader appointed by him. 
As amatter of fact there is no hody to. 
conduct the suit at present but that Pleader 
and we are not concerned with any Liquida- 
tor unlessa person claiming to be Liquida- 
tor appearsand says he wishes to take the 
conduct of the suit out of that Pleader's- 
hands or to compound or abandon it. The. 
position of the Company is exactly similar 
to that of Municipality which instituted a 
suit through one of its officer generally 
authorised by it to institute and conduct 
suits and while it was pending transferred 
that general authority to another of its 
officers. 

The orders of the Courts below are set 
aside. It is difficult and unnecessary to 
specify them all. All that need be said 
ig that all the proceedings subsequent to 
the application for bringing the name of 
Deshpande on the record are to be consider- 
ed void and ineffective and the trial of 
these are to he carried onfrom the beginn- 
ing. Any decree against the Company wil] 
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be equally binding onit and any payment to 
it by the defendant will give him an equally 
clear quittance, whoever the person may 
be from whom the Pleader in charge of it 
takes his instructions. . 

The defendant-respondent is responsible 
for the whole of this waste of time and 
money. He will accordingly pay all the 
costs incurred by the plaintiff Company 
in both Appellate Courts with the exception 
ofthe Court-fees paid on the two petitions 
of appeal of which the appellant can obtain 
a refund by applying for it under s. 13 of 
the Court Fees Act. He will also pay all 
costs the Company has incurred up to the 
present in the first Court with the excep- 
tion of the Court fees on the plaint and 
the Pleader's fee. In respect of the Pleader's 
fee the first Court will consider, in case 
the defendant eventually succeeds whether 
he ought not be ordered to pay so much 
of that as can fairly be assigned to the 
proceedings that have now terminated in 
nothing. 


R. L. Orders set aside. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
No. 116 or 1924. 

March 18, 1925. 

Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir George Claus 
Rankin, Kr. 

GUS ALEXANDER MACKENZIE— 
PLAINTIFF—APPELLANT 
VErTSUS 
HIMALAYA ASSURANCE Co,, Lrp. 
AND ANOTHER— DEFENDANTS——- RESPONDEN1S. 

Principal and agent—Agency, termination of. 

Where a deadlock has been created owing tothe 
conduct of the members of the Virm of Managing 
Agents, the Directors of the Company are justified 
in the interests of the Company to putan end to 


clay of managing agency. [p. 382, col. 1; p. 383, 
col. 2. 


Appeal against the judgment of Mr. 
Justice Pearson, dated the 17th April 1924. 

Messrs. Pugh, Langford James and West- 
macott, for the Appellant. 

Messrs. B. C. Mitter, A. N. Chaudhdri, B. 
K. Ghose, T. A. Bradley and J. C. Hazra, 
for the Respondent. 


JUDGMENT. 
Sanderson, C. J.—This is an appeal 
by the plaintiff Mr. Gus Alexander Mackenzie 
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against. the decision of my learned 
brother Mr. Justice Pearson which was de- 
livered on the 17th of April 1924. 

The plaintiff sued to recover a large sum 
of money as damages from the Himalaya 
Assurance Co., Lid., for the alleged breach 
of an agreement by which the plaintiff and 
the 2nd defendant, Rajabally, were ap- 
pointed Managing Agents of the Company. 

The 2nd defendant was joined as a 
party to the suit, because it was-alleged 
that the plaintiff had requested Rajabally 
to join asa plaintiff in the suit but Rajab- 
ally had declined so todo. Therefore, the 
plaintiff had joined him as a defendant, 

The plaintiff and Rajabally were in 
partnership. There were two agreements 
which dealt with the matter of partnership. 
The first was dated the 24th of September 
1919 and the second one was dated the 29th 
of May 1920. In the interval, the Company 
had been registered on the 27th of October 
1919 and the agreement, dated the 30th De- 
cember 1919, between the defendant Com- 
pany and the firm of Mackenzie and Rajab- 
ally, had been entered into. By the agree- 
ment the firm of Mackenzie and Rajabally 
were appointed Managing Agents of the 
Company for a period of at least 35 years, 
The agreement contains provisions about 
remuneration which are not material for 
the purpose of this appeal: Clause 5 provides 
that “the Managing Agents shall, subject to 
the supervision and control of the Directors, 
manage, conduct and carry onthe business 
of the Company both at the head office and 
at all branches and agencies wheresoever 
situated ” and then it provides that they 
‘shall have and possess all powers, author- 
ities and discretions necessary for or inci- 
dental thereto, and, without in any way 
limiting or restricting the general powers 
hereby conferred upon them, the Managing 
Agents shall in particular possess and enjoy 
the following powers.” 

Mr.. Mackenzie and Mr. Rajabally were 
also appointed Directors of the Company. 

The suit, as I have already said, was 
brought on the ground of an alleged wrong- 
ful breach of the managing agency agree- 
ment. š 

In the plaint there was an allegation in 
para. 7 that “at sometime during the first 
half ofthe year 1922 the Directors (other 
than the plaintiff) decided to oust the plaint- 
iff from the said managing agency and to 
appoint the defendant Rajabally sole manag- 
ing agent and also decided to’ dismiss all 
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the European staff from the service of the 
“Company and in furtherance of such designs 
in concert and collusion with each other 
they carried out the following plan of action: 
On the 12th of August 1922 the defendant 
Rajabally wrote and addressed a letter to 
the plaintiff suggesting that the latter 
should retire from the said partnership -but 
‘the plaintiff declined to do so.” 

It is material to notice thatin the letter 
of the 12th of August, amongst other 
things, Rajabally cancelled the power-of- 
attorney which he had given to the plaintiff 
whereby the plaintiff was conducting the 
affairs of the Assurance Company and those 
of the firm of Mackenzie and Rajabally. 

The plaint further alleged that “on the 
14th August 1922 the defendant Rajab- 
ally caused his attorney K. B. Ghose to 
address a letter tothe plaintiff purporting 
to give the latter notice that the partnership 
would be dissolved as from that date and 
informing the plaintiff that in default of his 
consenting to that course within 24 hours 
the said Rajabally would filea suit for dis- 
solution of the firm.” It then alleged that 
the Directors had passed a resolution on 
the. same day whereby Rajabally was 
appointed the Managing Agent of the Com- 


pany. 
‘The learned Judge cameto the conclusion | 


that the plaintiff had not proved that Rajab- 
ally was acting in concert and collusion with 
the Directors ag alleged in the plaint : and, 
he also came to the conclusion, shortly 
stated, that such a situation had arisen on 
the morning of the 14th of August 1922 be- 
tween Rajabally on the one hand and 
Mackenzie on the other that the Directors 
-were justified in putting an end to the 
agency agreement, : : 
. The position seems tome tobe as fol- 
lows: The agreement between the Com- 
pany on the one hand and the plaintiffand 
_ Rajabally on the otherwas admitted. There 

was no doubt that that agreement was put 
sn end to by the Directors of the Company. 

The onus, therefore, was on the Com- 
pany to justify the action which the Directors 
took in terminating the agreement. The 
agreement was alleged o have been termi- 
nated because of the deadlock which had been 
created by the action of the members of the 
partnership. It would then be for the plaintiff 
to prove, if he could, that the situation 
which undoubtedly existed on the morning 
of the 14th of August 1922 had been brought 
‘about or engineered by the Directors or that 
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they had been parties to the scheme which 
it is alleged Rajabally had conceived, and 
which, in fact, he carried out. 

I am of:opinion that the learned Judge's 
decision,.that the plaintiff had not proved 
that Rajabally was acting in concert with 
the Directors of the Company in bringing 
about the situation which existed on the 
14th of August 1922, was correct. 

The learned Counsel for. the plaintiff- 
appellant in his argument (which, if I may 
say so, wasa very able argument) placed 
great reliance on the letter of the 12th of 
August 1922 which was written by Rajab- 
ally to the plaintiff. He urged that only 
one inference could be drawn from the 
terms of that letter, and that was that Mr. 
Rajabally had made up bis mind to bring 
the partnership to an end in one way or an 
other, and thatfor the purpose of doing so 
he had before-hand consulted the Directors 
and had obtained their consent to that 
course. T a e 

The learned Counsel made some severe 
criticisms upon the evidence of Rajabally ; 
and, argued with much insistence that the 
explanation which Mr. Rajabally had given 
for the writing of that letter was one which 
should not be accepted. 

It is not necessary for me to give any deci- 
sion upon that point, because, even if we 
reject the reason which Rajabally gave for 
the writing of the letter of the 12th of 
August 1922, and even if it be assumed 
that Mr. Langford James’ argument was 
correct that Rajabally’s evidence ought 
not to be relied upon, that is not sufficient 


' for the plaintiff. The plaintiff had to go 


much further than that: it was necessary’ 
to show that the only inference that could 
be drawn from the facts of this case was 
that the Directors were a party to the course 
which Rajabally took on the 12th and the 
14th of August. 

I agree with the learned Judge that that 
has not been proved. 

Even if Mr. Daud’s evidence be accept- 
ed toits full extent it merely amounts to 
this, that in July 1922 Rajabally in Mr: 
Daud’s presence told Mackenzie that some 
of the Directors were very antagonistic to- 
wards Mackenzie and that .he had been 
asked by one or two of the Directors (with- 
out naming them) if it was possible for ` 
Rajabally to lay charge against Mackenzie 
whereby the Directors might be-in a posi- 
tion to get rid of him, and that (then turn- 
ing towards Macknzie) Rajabally said; 
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“Tf at any timelappear to side with the 
. Directors, that is not so : it was only to find 
out what their plans may be towards you.” 
As L understand, it was common ground 
that at that time Rajabally was on good 
terms with Mackenzie. 

It is not possible for the Court to hold, 
by reason of the above-mentionéd conversa- 
tion between Rajabally and the plaint- 
iff in July 1922, that the Board of Direc- 
tors were acting in concert with Rajahbally 
in the action which he took on the 12th 
and the 14th of August. 

Therefore, as I have said already, I agree 
with the learned Judge’s finding that the 
plaintiff had not proved that the Company 
was responsible for the action which was 
taken by Rajabally on the 12th and the 
14th of August. 

There remains the question whether the 
Company was justified in putting an end 
to the agency agreement. — 

Having read the evidence I ‘have come 
-to the conclusion thatthe learned Judge 
summed up the situation accurately in his 
judgment. He said as follows: “ There 
had been Rajabally’s letter of the 12th 
August, the cancellation of the power-of- 
attorney, notice of dissolution of partner- 
ship, the plaintiff's action in consequence, 
the visit to the office on the 13th, tearing 
off the 2nd defendant’s padlock to obtain 
admission, and removal of certain things to 
protect hisown interest; another visit on the 
14th with Mr.. Warden, the cancellation by 
the plaintiff of his power-of- attorney to the 
second defendant. I think there can be no 
doubt that conflicting and contradictory 
orders were given to the office staff by the 
plaintiff and 2nd defendant. ‘As one of the 
witnesses said. ‘There was more than an 
earthquake’ Mr. Gregory's account gives 
some indication of how they felt to each 
other on the 14th. Both said the position 
was such that they could not work with 
each other, because neither could trust the 
other and Mackenzie had ordered the 
clerks not to obey the orders of Rajabally, 
and Rajabally had dissolved the firm and 

. would not work with him any more. 
Plaintiffs conduct in cancelling the power- 
of-attorney and.breaking the padlock shows 
his attitude.” 

In discussing this part of the case, 1 
desire tomake it clear that I am not de- 
ciding which ofthe two parties was res- 
ponsible for bringing about the deadlock. 
tt may be that everything which the 
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learned Counsel for the plaintiff urged as 
regards Mr. Rajabally was correct: on 
the other hand, we have not heard what 
the learned Counsel for the Company, Mr, 
Chaudhuri, had ta sayon that point. As- 
suming, however, for the sake of argument 
that Rajabally was in the first instance in 
the wrong, it seems to me that the 
plaintiff by the action which he took, 
played into the hands of Mr. Rajabally ; 
and, the result was that such a situation 
was created that it was necessary for the 
Directors of the Company to take action 
immediately. lt is clear tomy mind that 
the business ofthe Company could not ke 
carried on, having regard to the acticn 
which had been taken by Mr. Rajabally 
and by Mr. Mackenzie, The office had 
been closed on the 14th August and the 
Company had to take steps at once with a 
view to carrying onthe business, In my 
judgment, they were justified in putting 
an end to the partnership business: and, 
they carried that out by the resolution 
which they passed, ‘That resolution was ag 
follows :— 

“Resolved that having regard to the 
position now and in the face of the disso« 
lution of the Firm of Messrs. Mackenzie 
and Rajabally and the differénce existing 
between them, Mr. N. Rajabally be asked 
to carry on the business as the Managing 
Agent......” 

It is true that Mr. Mackenzie had stated 
that the firm was not dissolved. On the 
other hand, Mr. Rajabally had given 
notice of the dissolution and he was assert-— 
ing that it was dissolved although he de- 
clared thatthe Solicitors had advised him 
that it would be necessary to take legal 
proceedings to make it effective, There’ 
is no doubt about the position which exist- 
ed in the office on that day and there is 
no doubt about the difference which was 
existing between these two parties: each 
of them déclared that it was impossible for 
him to work with the other. It seems to 
me that it became absolutely necessary for 
the Directors to appoint somebody to 
carry on the business of the Company, 
The facts that they appointed Mr. Rajak- 
ally to carry on as Managing Agent until . 
the -share-holders could be communicated 
with and a meeting held either.to confirm ` 
him or to appoint another Managing 
Agent cannot be said to be unreasonable. 
This was a Company which had been pro- 
moted to a large extent by the efforts of . 
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Mr, Rajabally, and having regard to the 
state of affairs which had arisen it was 
necessary to appoint somebody as Manag- 
ing Agent and I cannot say that it was 
unreasonable for them to appoint Mr. 
Rajabally. 


For these reasons, I agree with the deci- 
sion at which the learned Judge arrived 
that the defendant Company were justi- 
fied in putting an end to the managing 
agency agreement, and, consequently the 
plaintiff is not entitled to recover damages 
from the Company. 


In the pleadings specific charges of mis- 
conduct and insubordination were made 
by the defendant Company against the 
plaintiff and the defendants added 
allegations of misconduct and dishonesty, 
by a letter which was dated the 10th of 
January 1924, from the defendant’s attorney 
to the plaintiff's attorneys. 

The learned Judge came to the conclu- 
sion that the defendant Company’s case 
as regards the allegations of insubordina- 
tion, misconduct and dishonesty failed 
and ‘that none of the allegations which 
the defendant Company put forward was 
sufficient to justify the action which the 
Company took on the 14th of August. 


It isnot necessary forme to deal with 
any of these points except as regards the 
costs. It seems to me that the learned 
Judge with great respect to him ought to 
have made some provision in the decree 
with regard to the costs of the issues relat- 
ing to the particular charges levelled 
against the plaintiff which had failed. It 
must be obvious that the length of the 
trial was considerably increased by those 
charges being made and by the investiga- 
tion which was necessary in respect of 
them. : 

In fairness to the plaintiff it seems to 
me that it should be made clear that he 
was absolved with regard to the charges 
of misconduct, insubordination and dis- 
honesty, except that it may ba said that 
“he may have been indiscreet in assuming 
in some respects more authority than he 
was justified withouteconsulting the Direct- 
ors and in respect of those charges he 
should get costs from thedefendant Com- 
pany. 


As regards the costs of the issue on 
which the plaintiff succeeded, it has been 
left to thié Court by the learned Counsel 
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appearing for both parties to decide the 
amount. 

We have already expressed our opinion 
that the plaintiff ought to have some 
costs in respect of those issues. That 
would mean the reduction to some extent 
of the defendants’ bill of costs and the 
awarding of some costs to the plaintiff. 
After taking all matters into consideration 
and what thelearned Counsel have said, 
we have arrived at the conclusion that the 
defendants’ taxed bill of costs in the trial 
Court shall be reduced to five thousand 
rupees. 


The appeal in all other respects is dis- 
missed and the plaintiff-appellant must 
pay the costs of the defendant Company 
in the Appeal Court. | 


Rankin, J,—I agree. 


R. L. Appeal partly dismissed. 
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Contract Act (IX of 1872), s. 59—Appropriation of 
payment to one of several debts—Uncommunicated ap- 
propriation, effect of—Negotiable Instruments Act 
(XXVI of 1881), ss. 68, 69—-“Place", meaning of-- 
Place of presentment, more than one—Failure to 
present ‘anywhere—Cause of action to sue, whether 
arises. ; 

A debtor who has more than one debt to pay to the 
same creditor and makes a payment, is not bound to 
intimate to the creditor the appropriation he desires 
along with the payment itself or so soon afterwards 
as to form part of the same transaction, but may do 
so after a reasonable interval. [p. 387, col. 2.] 

The essence of an appropriation under s. 59, Con- 
tract Act, is that it should be known to both parties. 

ibid. 

[ id] uncommunicated entry in an account-book of-the 
ae is not effective as between the parties. [p. 388, 
col. 1. 
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If more than one plate is mentioned in a negoti- 
able instrument asthe place of presentment, there 
must be presentment at one or other of these places. 
[p. 389, col. 1.] 

The word ‘place’ in ss. 68 and 69 of the Negotiable 
Instruments Act must be construed as including 
“places” as it would be anomalous to require present- 
ment if one place is mentioned but none if two places 
are mentioned. [ibid.] 
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JUDGMENT. 

Ramesam, J.—This appeal arises out 

of a suit to recover money due on two pro- 
missory notes. The plaintiff is the appel- 
lant before us, the learned Trial Judge 
having dismissed the suit except as to 
Rs. 800 admitted to be due by the defend- 
ant and deposited by him in: Oourt. The 
suit was filed on the 24th of -January 1923 
under the summary procedure. The de- 
fendant applied for leave to defend in 
February. Leave was granted on the Sth 
of March and the written statement of de- 
fendant was filed on 15th of March. The 
two suit promissory notes dre dated 17th 
December 1921 (Ex. B) and 22nd December 
1921 (Ex. A) and carry interest at the rate of 
Rs, 2-13-0 per cent. per mensem. The plaint- 
iff and defendant ordinarily reside at Tindi- 
vanam in the South Arcot District. On the 
22nd of April 1922 the plaintiff through his 
“Madras Vakil Mr. Mahadeva Iyer sent a 
notice demanding the balance due on Ex. B 
(Ex. Vj. Two days after, the same Vakil 
issued another notice, Ex. D, in which he 
mentions that he was really instructed by 
his client to demand the amount due on 
both the pro-notes but that one of them 
was omitted from the first demand by mis- 
take and the mistake having been detected, 
the second notice was sent. In the second 
notice he mentions that two amounts of 
Rs. 100 each were paid on 3rd February and 
16th April. Thedefendantin his reply notice 
Ex. VI dated lst May 1922 and in his written 
statement pleaded that besides the pay- 
. meitgadmitted by the plaintiff he made two 
“ other payments, viz., a sum of Rs. 1,000 on 
> 5th January 1922 and another sum of 
#:Rs. 700 on 22nd April 1924. 1 shall first 
- deal with ‘the payment of Rs, 700, [On 
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examining the evidence relating thereto, 
the learned Judge concluded:—] The re- 
sult is, we must believe the evidence adduc- 
ed by the defendant and find that this pay- 
ment of Rs. 700 has been proved. It 
follows that the plaintiff is not an honest , 
man. . 

The other payment of Rs. 1,000 is admit- 
ted by the plaintiff before us and also in 
the Court below at the time of trial, But 
his contention with respect to it is, that it 
was credited by him towards a third pro- 
note executed by the defendant tó the 
plaintiff on 5th November 1921 for Rs. 1,000 
carrying interest at 2 per cent. The de- 
fendant in his affidavit (dated 23rd Febru- 
ary 1923) which he filed for obtaining leave 
to defend mentioned in para. 5: “The 
account book of the plaintiff himself may, 
if produced, substantiate the payment cfthe 
said sum of Rs. 1,700", In the counter- 
affidavit of the plaintiff, para. 2, - the 
plaintiff said, “I deny that the defendant- 
paid the sums of -Rs. 1,000 and Rs. 740 
referred to in paras. 4 and 5 of the 
affidavit and say that the said payments 
are absolutely false”. This statement of the 
plaintiff is now sought to be explained by 
his Advocate as meaning that the 
payments towards the suit pro-notes were 
meant to be denied and not the fact of pay- 
ment itself so far as the payment of 
Rs. 1,000 is concerned. Even with this ex- 
planation, as far as the payment of Rs. 700 
is concerned, [ have already found that the 
statement must be false. As to the other 
payment, seeing that the defendant who 
sent the amount through his son, who 
signed in the ¢plaintiff's account book and 
who must have informed his father of the 
entry, refers to the fact of entry in the 
account .book in para. Sof his affidavit 
and that the plaintiff himself relied on 
such account-books at the trial to prove 
the credit towards another pro-note—lI find 
it difficult to believe that the plaintiff, 
assuming that he is dishonest, meant to 
deny the payment of Rs. 1,000 of 5th March 
1923. It seems to be unlikely that he meant 
to deny both payments on 5th March and 
afterwards in August during the time of 
trial meant to admit one of them. It seems 
to me that the affidavit of the plaintiff who 
is a Marwari was drafted for him bya care- 
less Pleader or Pleader’s clerk and signed 
by him without realising its full import. 
I make these remarks not for the purpose of 
establishing that the plaintiff is an honest 
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man—and with the other finding he cannot 
be made honest—but merely to know what 
the probability is. Whatever it may be, 
we have got the fact that he admits pay- 
ment of Rs. 1,000 and the only question is, 
whether there isa legally binding appro- 
priation of the payment towards another 
pro-note. This other pro-note was mention- 
ed to the defendant in his cross-examina- 
tion and he was asked to produce his day 
book of that date. But he said he has not 
got it. The day book produced by him be- 
gins from 21st November but its non-pro- 
duction is immaterial. He admitted the 
pro-note after he was shown ihe entry 
in the plaintiff's book signed by the 
defendant's son. He said: “This pro-note 
amount was not borrowed for my busi- 
ness. Youmay look into my account. The 
entry is signed by my son Ramalingam. I 
might have borrowed another amount from 
the plaintiff on 5th November 1921: (By 
Court). I did borrowit. I have been keep- 
ing separate ledgers.. There is a ledger 
prior to ihe one I have filed in Court 
‘put it belangs to my own business while 
the one I have filed belongs to the joint 
business. Prior to November 1921, I have 
got aday book for my own business. There 
ig also a ledger page maintained for my 
dealings with the plaintiff for that period. 
The balance due on that ledger has been 
brought over to this ledger. It would have 
been entered in all other ledgers like that. 
That is paddy business, joint business and 
this is ground-nut business. In regard to 
my own business there would have been 
nothing there prior to November 1921 and 
go it would: not have been brought for- 
ward.” This deposition shows that the de- 
fendant admitted the pro-note of 5th 
November 1921 after some hesitation but 
suggests that it is connected with some 
joint business which is a paddy business. 
He does not say who the other partner is, 
mor does he say that the pro-note was sign- 
ed by himself and the other partner. Nor 
does he say that the plaintiff knew it was a 
business joint between defendant and an- 
other. I do not suggest by referring to his 
hesitation that the -defendant is dishonest. 
I'am satisfied that he has been honest 
throughout this casé. But he hesitated at 
first probably because he was afraid that 
the entry signed by hisson may bind him 
as an appropriation towards the other note. 
The defendants son was examined as 
D. W. No. 5. He was in school in the year 
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1921. He says his father gave him Rs. 1,000 
and he paid it to the plaintiff but did not 
get any document or proncte. In cross- 
examination, he admits bis signature under 
the entry in plaintiff's day-book, Ex. ©, 
which shows that the amount of Rs. 1,000 
was credited towards the pro-note of 5th 
November 1. 21. “He was then asked: "Q. 
You told your father what you wrote here? 
4. No.” This question suggests that he wrote 
the whole entry. It is true that the ques- 
tion is a double question and that double 
questions are not generally fair to witnesses. 
But seeing that the question was not ob- 
jected to either by the witness or by, his 
Vakil Mr, Govindachari and seeing it 18 a. 
very simple question which is not apt to 
confuse a witness, I think it is clear to me 
that neither the witness nor the de- 
fendant’s Vakil meant to suggest that the 
entry was not written by the witness. The 
only other alternatives are that the entry 
was written by some other person but sign- 
ed by the defendant’s son or there was no 
entry then but the bare signature of the . 
witness taken then and there was an inter- 
polation afterwards. There is no re-êsami- 
nation of the witness suggesting such inter- 
polation. Nor did Mr. Govindachari 
seriously suggest before us, though 1 put 
the suggestion to him, that the entry was 
inte: polated afterwards. I cannot imagine 
that the Judge and the practitioners on 
either side were thinking that they were ex- 
hibiting the signature of the witness only 
as an exhibit, for, such exhibit is of no 
use in the case. 1 think all understood in - 
ihe Court below thatthe whole entry with 
the signature was meant to be exhibited 
and that all were content to take it 
that it was written by the defendants 
son. But this does not advance the 
case of the plaintiff very much. His clerk 


“who produces the account-books does not . 


prove that the account- books were kept in 
the course of business, though 1 think this 


js immaterial. li the entry is made in a 


regular eccount-bcok or in a mere note- book 
or in aslip of paper and afterwards cam- 
municatea to the defendant, it, will be 
equally good as an appropriation. | The 
real difficulty in the way of the plaintiff is 
that this entry has-not been communicated 
to the - defendant. The defendant's son 
D. W. No. 5 was a young man who had just 
left school. He was not charged by his 
father to see the payment entered towards 
any particular pro-note, Neither the father 
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D. W. No. 11 nor the son D. W. No.5 say 
this. Nor was he charged by the plaintiff 
to carry back the fact or entry towards a 
_ particular pro-note to the defendant. It 
does not appear that he knew that the de- 
fendant executed three pro-notes to the 
plaintiff. In the absence of clear know- 
ledge on his part it cannot be assumed that 
the mere entry signed by him, assuming 
that he wrote the entry or at least that he 
heard it read or saw it written carried any 
significance to him and unless the entry 
was significant to his mind as something 
done in opposition to his father’s wishes it 
is not likely that he would have reported 
the entry to the defendant. All that we can 
infer from the evidence in the case is that 
he reported the payment and its entry in 
an account-book to his father (see para. 
5 of the defendant's affidavit) but no 
more. And for aught we know, the de- 
fendant might have been still under the 
impression that the payment was credited 
towards one of the suit pro-notes. It is 
clear that was his desire but it was not 
carried out, but there is nothing to show- 
that he knew it was not carried out. On the 
other hand, there is nothing to show that 
the plaintiff knew the defendant’ s desire. 
On these facts the question of law arises, 
what is the effect of the entry made by the 
plaintiff but not communicated to the de- 
fendant. Mr. Thirunarayanachari, the learn- 
ed Advocate for the plaintiff, contended 
that the notice, Ex. D, may be taken to be a 
notice of appropriation towards the note of 
Sth November. But this contention can- 
not be accepted. Exhibit D makes no refer- 
ence tothe pro-note of 5th November. Itis 
true that, in that notice the payment of 
Rs. 1,000 on 5th January was not mention- 
ed as a payment towards the suit notes. 
But it cannot be necessarily inferred from 
this that the amount must have been cre- 
dited towards the third note. There are 
other alternatives. The amount might have 
been kept in suspense or one might imagine 
that it was a mere piece of omission as 
Ex. D already shows that the Vakil com- 
mitted other mistakes. In Ex. VI the de- 
fendant mentions to plaintiff that that 
amount was sent towards the suit pro-notes. 
This is the first occasion on which an ap- 
propriation known to both parties is stated. 
Mr. Thirunarayanachari contends that a 
debtor can intimate the appropriation he 
desires only along with the payment or sə 
jmmediately after it as to form part of the 
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same transaction and cannot make his ap” 
propriation long after the payment. It 
is true that if the defendant does not 
intimate his wishes along with the pay- 
ment, there is a chance “of the creditor 
making an apprépriation and intimating 
to the debtorand thus shutting the mouth 
of the debtor forever. But supposing the 
creditor has not made any appropriation 
can it be said that the debtor cannot make 
the appropriation which he wishes, some 
reasonable time -after, say, a week or a 
month or three months. It may be said 
that whenever he intimates such a wish 
after a reasonable interval, it formed © 
part of the same transaction as the pay- 
ment. But should it beimmediately after 
the payment? I do not see why it 
should be immediately after the pay- 
ment. The words “with an intimation” 
in s. 59, Indian Contract Act, are not incon- 
sistent with an intimation after a reason- 
able interval. So long as both have not 
made an appropriation, I do not see why 
the debtor cannot intimate the appropria- 
tion he wishes, to the creditor later on. 
Mr. Thirunarayanachari, though he had first 
denied that adebtorcannot do this, prac- | 
tically conceded this in his argument. 
In such a case he said the creditor leaves 
it open. Ifonceso.much is conceded, it 
follows that the essence of an appropriation 
is that itshould be known to both parties 
and if not communicated by the creditor 
that it is left open, for, if we hold an un- 
commetnicated entry in an account-book 
effective, an entry in an informal note 
book or a loose piece of paper or even a 
piece of paper put in an envelope and 
secreted or even a bare mental resolution 
to appropriate in a particular way (sworn 
to by the c.elitor) would bind the debtor. 
In the case of regular accounit-books gener- 


‘ally an extract of the account-book is 


sent to the opposite party according to 
the custom in commercial circles. In “The 
Mecca” (1) cited by the appellant Lord Her- 
schell said at page 292* : 


“It is clear thatif the appellants had 
merely entered in their own books an 
account such as wag transmitted, it would 
not have amounted to any appropriation 
by them, and they would still have bzen 


(1) (1897) A. O. 286; 68 L. J. P. 86; 76 L. T. 579; 45 
W.R. 667. 


*Page of (1897) A. O- [id] : 


bes 


at liberty to appropriate the payment as 
they pleased. It isequally clear, however, 
that when once they had made an appro- 
priation and communicated it to their 
debtors, they would have no right to appro- 
priate it otherwise. What, then, was the 
effect of bringing the items of debt into a 
single account, and transmitting it to their 
debtors in the manner they did.” 

This quotation shows that so long as the 
appropriation was not -communicated to 
the debtor, the creditor.can alter it after- 
wards, thereby showing that an uncom- 
municated appropriation is not complete 
as between both parties, If it isso com- 
plete, one cannot alter it. There seems 
to be an analogy between this and the com- 
munication ofan acceptance of an offer of 
a contract or a revocation. The principle 
seems to be that unless both parties have 
known the entry it is not complete as be- 
tween both the parties. It is difficult to 
see why an uncommunicated appropriation 
in an account-book should be binding on 
the debtor but the creditor may be at 
liberty to alter it. At page 294* Lord Mac- 
naghten says : 

“But it has long been held and it is 
“now quite settled that the creditor has the 
right of election ‘up to the very last 
moment,’ and he is not bound to declare his 
election in express terms. He may declare 
it by bringing an action or in any other 
way that makes his meaning and intention 
plain; Where the’ election is with the 
ereditor, it is always his intention expressed 
or implied or presumed, and not any 
rigid rule of law that governs the appli- 
cation of themoney. The presumed inten- 
tion of the creditor may no doubt be 
gathered from a statement of account, or any- 
thing else which indicates an intention one 
way or the other and is communicated to 
the debtor, provided there are no circum- 
stances pointing in an opposite direction.” 
The use of the words ‘expressed, implied 
-or presumed”, “communicated” indicates an 
intention shows that a concealed or secret- 
‘ed entry cannot satisfy the requirements 
laid down by Lord Macnaghten. In Simson 
v. Ingham (2) Bayley, J. observed “If, indeed, 

‘a book had been kêpt' for the common 
use of both parties as. a pass-book, and 
` that had been communicated to the opposite 
party, then the party ee such entries 
would have heen precluded from altering 


rai (1823) 2 B. & C. 65; 107 E. = oe 3 D. & R. 249; 
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that account; see also Friend v, Young 
(3) and Smith v. Betty (4) and Chitty on Con 
tracts pages 851 and 852. In the present case 
up to lst May 1922 neither party communi- 
cated his intention to the other, For the’ 
first time in Ex. VI the defendant men- 
tioned that he paid the amount towards 
the suit notes. Within four months after 
the payment he repeated this in his aflidavit 
of February 1923, The plaintiff does not 
contradict it up to the trial. ‘I do not sce 
that we must infer that he accepted the 
defendant’s wishes, for he was pressing his 
suit, but it seems to bea piece of foolith 
and meaningless cleverness in not stating 
his own appropriation upto the trial. 
ThoughI am not able to infer that the 
payment must be taken to be appropriated 
by the creditor towards the -suit notes 
under the circumstances existing on 5th 
January 1922 within the meaning of s. 59 
of the Contract Act, see Rameswar Koer v. 
Mahomed Mehdi Hossein Khan (5) all the. 
later circumstances up to the trial I think 
justify me in rejecting the plaintiff's earlier 
concéaled appropriation as ineffective and 
in holding that the defendant's intimation 
in Ex. VI.was reasonable in the circum- 
stance and binds both the parties. This 
conclusion is not inconsistent with the ex- 
pressions of Lord Macnaghten in The 
Mecca (1) or of Vaughan Williams, Romem 
and Stirling, L. JJ., in Seymour v. Pickett 
(6) for the question ‘whether the debtor may 
intimate if the creditor has left it open, 
did not arise and was not considered in 
these cases. At first I thought this con- 
clusion is hard on the plaintiff for the suit 
on the other note would now be barred, 
On the other hand Mr, Govindachari pointed 
out that a suit for contribution by him 
against his partner will now be barred. 


. The result is I excluded all questions of 


hardship from my mind in dealing with 
the case especially as I have no sympathy 
with the plaintiff, But I may now point 
out that a suit on the other note by him 
will not be barred as the defendant’s deposi- 
tion in August 23 is an acknowledgment 
of that note. Anyhow the plaintiff is not 
now entitled to recover Rs. 1,000. I have 


a pet ae an or at p. 487; 66 L. J. Oh. 737; 77 
50; 46 W 
72 L. J. K. B. 853; 


x) (1903) 2 K. 5 ai at p. 324; 
89 L. T. 258; 52 W. 
(5) 26 O. 39; 25 I a Tro; 20. W. z 633; 7 Sar. P, 
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dealt with the case at great length just as 
the argument also took a little more than 
the usual time a case of this kind ought 
to havetaken, because I was anxious to 
deal: with the facts andthe law only on 
the merits uninfluenced by the opinion 
which we have formed about plaintiff's 
honesty with reference to the other payment. 
It is admitted that the interest due to the 
plaintiff is still due. “The amount ofin- 
trest was admitted also in Ex. VI, in May 
1922. Noarrangements were made for pay- 
ing it up to the date of suit and even after 
the suit defendant deposited only the prin- 
cipal amount of Rs. 800 and not the interest 
thus necessitating the appeal. But Mr. 
Govindachari contends for the defendant 
that the suit does not lie in Madras. He 
refers to ss. 68 and 691 0f the Negotiable 
Instruments Act, and the suit notes men- 
tioned “In Madras or any place where 
you have your shop as the place of pay- 
ment.” The only specified place is Madras. 
But the other clause might cover a number 
of other places, Mr. Thirunarayanachari 
argued that ss, 68 and 69 do not apply as 
more than one place is mentioned. But 


` the word ‘place’ must be construed as in- 
cluding ‘places’ as it would be anomalous 


require presentment if one place is men- 
‘tioned but none if two places are mentioned. 
If more than one place is mentioned there 
must be presentment at oneor other of 
these places. The demand by Ex. D does 
not amount toa presentment. The result 
is strictly the plaintiff has no right of ac- 
tion to sue without presentment but the 
defendant did not take the point in this 


—..shape, namely, that the plaintiff has no 


right to sue but raised only the question of 
jurisdiction. Ido not see how these sections 
can help the defendant on the particular 
plea he has taken. The object of present- 
ment seems to beto give the defendant 
an opportunity to pay, and until present- 
ment no right to suearises. But the Nego- 
tiable Instruments Act does not provide 
that after presentation at one of several 
places that one place to the exclusion of 
others is the place which determines juris- 
diction fora suit, Nordo I find any such 
provision in the corresponding English Law, 
s. 87 of the Bills of Exchange Act. The 
section of the C. P. O. which mentions the 
place of performance of the contract also 
as giving jurisdiction stands and is un- 
affected by ss. 68 and 69 of the Negotiable 
Instruments Act, an act which has nothing to 
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do with the questions of jurisdiction. I must, 
therefore, disallow the plea of the defend- 
ant, a plea which is important only on the 
question of costs.. If the -defendant’s‘plea 
had been upheld, we wonld disallow all 
costs to plaintiff while giving a deeree for 
interest, but as it is by the defendant's 
waiver of plea of right of suit that the 
plaintiff is able to get a decree for “the 
balance of principal and interest; 'T must 
disallow plaintiff's costs in the Court ‘below. 
But the defendant's omission to admit in- 
terest or deposit has necessitated the appeal. 
I, therefore, award plaintiff proportionate 
costs on the amount of interest in appeal 
only. The result is, the plaintiff will have 
a decree for the amount of interest due upto 
the date of deposit of Rs. 800 in Court 
with further interest on it from the date of 


‘the lower Court’s decree at 6 per cent. upto 


date of payment, Plaintiff will have pro- 
portionate costs in appeal only on such 
amount. He will pay defendant’s costs on 
the rest of his claim throughout. 

Phillips, J.—I agree. On the question 
of jurisdiction I entertain some doubt, but 
Iam not prepared to differ from my learned 
brother’s opinion. TIaccordingly concur in 
the order proposed by him. 

V. N. V. Decree modified. 
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JUDGMENT.-—This is a plaintiff's ap- 
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peal arising out of a suit for profits brought 
‘against the lambardar. The case has not 
been fully appreciated by the Courts below. 
The plaintiff alleged that the lambardar 
was most negligent and was guilty of mis- 
conduct. In the written statement this 
assertion was denied, but in para. 6 it was 
expressly admitted that the defendant sent 
a notice to the plaintiff asking him to 
adjust the accounts, but the plaintiff 
failed to do so. Afterwards a money- 
order was sent which also was return- 
ed. The profits were sent to the 
plaintiff with reference to the amounts 
realised. The money-order receipt was ac- 
tually filed by the defendant which shows 
that a sum of Rs. 73 was sent by money- 
_order to the plaintiff. There can be no 
doubt that in the written statement it was 
clearly admitted -by the plaintiff that on 


account of the amount realised by the de- - 


fendant .a sum of money was due to the 
plaintiff which was actually sent by money 
order and which was refused. Both the 
Courts below have held that inspite of the 
fact that out of Rs. 1,732-8-1, which was the 
annual rental, the defendant according to 
the patwari's register collected only 
. Rs. 531-8-2in the year 1325 Fasli, the plaint- 
iff had not proved any negligence. Thelearn- 
ed Judge has even gone so far as to remark 
that, the fact that the written’ statement 
does. not claim that there was a loss, does 
not entitle the plaintiffs to a decree. Prima 
facie when the collection’ is grossly inade- 
quate, there isa presumption of negligence. 
In this case, however, it does appear 
that in the year 1326 Fasli there was a 
famine which circumstance might have 
justified the Courts below in coming to the 
conclusion that negligence is not proved, 


After some hesitation, therefore, I feel that - 


I must accept the finding that negligence 
has not been proved, but what the Courts 
below have done is to accept the entries 
in the patwari’s register as to the total 
amount collected, although the defendant 
did not produce his accounts as he was 
pound to do. The liability of the defend- 
ant to maintain accounts has been pointed 
out by Tudball, J. in the case of Raghu- 
bar Charan v. Krishen Baldeo (1). A pat- 
waris register very often does not show 
“the amounts of decrees realised and also 
sometimes does not contain all the collec- 
tions made, as entries are made on dicta- 


(1) 26 Ind. Cas. 515. 
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tion by the zemindar or his-agents. In the 
absence of any accounts filed by the de- 
fendant it-was, therefore, unsatisfactory to 
accept the -patwari’s register as the con- 
clusive evidence of the total collections. ` 
However, no useful purpose is likely to be 
served by remanding the case and I allow 
the appeal and modify the decree of the 
Courts below to this extent, that I decree 
the plaintiff's claim for a sum of Rs. 73 
which was admittedto have been offered to 
_ the plaintiff. . 
The Judge has wrongly stated the 
amount to be Rs. 72 which was the amount 
‘sent by the plaintiff. The parties should 
bear their own costs of this appeal. 
R. L. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Lerrers Patent APrBAL No. 9 oF 1923. 
March 4, 1926, 
Preseni:—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Lindsay. 
RAM CHANDRA NAICK AND OTHERS 
—J UDGMENT-DEBTORS— APPELLANTS 


versus a 
Syed NAZAR ALI—Dscree-Hotpsr— 
RESPONDENT. 


Limitation Act (IX of 1998), Sch. I, Art. 182 (2) 
—Withdrawal of appeal. 

An appeal is withdrawn within the meaning of Art. 
182 (2) of Sch.I to the Limitation Act on the date 
when the order permitting it to be withdrawn is made 
by the Court and not on the date when the applica 
tion for permission to withdraw the appeal is filed. 

Letters Patent Appeal against a judg- 
ment of Mr. Justice Mukerji, dated the 13th 
November 1924 

Messrs. P. L. Banerjeeand K. N. Laghate, 
for the Appellants. . 

Mr. Mukhtar Ahmad, for the Respondent, 

JUDGMENT.—Having heard Counsel 
for the appellants in this case we are satis- 
fied that the judgment of the learned 
Judge of this Court is correct. 

The question raised is one of limitation. 
A decree was passed on the 23rd of April 
1918 against a number of persons inelud} 
ing the appellants here. That was a decree, 
for costs. This decree was afterwards 
transferred by the decree-holder to one 
Saiyid Nazar Ali who figures as the respond- 
ent here. | 

An appeal was brought to this Court 
against the decree of the Subordinate Judge 
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dated the 23rd of April 1918, and on the 
10th of February 1920, the Counsel for 
the appellants filed an application in 
this Court, saying. that he desired 
to withdraw the appeal. He asked the 
leave of the Court to withdraw it. Notice 
was ordered to issue and by reason of 
failure to secure service of notice the matter 
did not come up before this Court till the 
8th November 1920. On-that date an order 
was passed in the following terms:— 

“On the application of Mr. Muhammad 
Yusif, this appeal is withdrawn. The 
appellant is to pay the costs of the re- 
spondents, such costs to be calculated up to 
the date upon which the respondents had 
notice of the proposed withdrawal of the 
appeal. : 

After this an application was made on 
the 24th September 1923 to execute the 
decree for costs up tothe amount mention- 
ed in the decree of the Subordinate Judge 

_ Of the 23rd of April 1918. The plea was 
taken that the application for execution 
was time-barred having been made more 
than three years after the date of the decree 
sought to'be executed. 

On the other side the contention was that 
limitation was saved by the proceedings 
which had taken place in appeal in this 


Court and it was argued that the truedate - 


from which limitation ran was the 8th 
November 1920 the date on which this 
Court allowed the appeal to be withdrawn. 

The question is to be determined with 
reference to’ the language of Art. 182 of 
‘the Schedule to the Limitation Act, and 
the particular clause to which attention 
has to be directed is cl. 2 in col. 3 of the 
Schedule corresponding to this Article. It 
is there laid down that where there has 
been an appeal, time for execution of 
decree begins- to run from the date of the’ 
final decree or order of the Appellate Court 
or the withdrawal of the appeal. 

The learned Judge of this Court held 
that, the appeal was withdrawn on the 
&th of November 1920 when this Court 
passed an order permitting it to be with- 
drawn. In our opinion the law has been 
correctly interpreted and we hold with the 
Judge that in this case limitation did not 
begin to run till the tih of November 
1920. - 
“We dismiss the appeal accordingly with 
costs including in this Court fees on the 
higher scale, 


N. H. Appeal dismissed, 


GADADHAR MANDAL V. MANAKA DASSI. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees No. 2361 oF 
1923. 

December 10, 1925. 

Present: —Mr. Justice Cuming and 

Mr. Justice B. B. Ghose.. 
GADADHAR MANDAL —DerENDANT No. 3 
—APPSLLANT 
versus 
Sreemati MANAKA DASSI—PLAINTIFF AND 
NAGENDRA NATH SAHA AND ANOTHER 


—DEFENDANTS—RESPONDENTS.- 

Civil Procedure Code (Act V of 1908), O. XXXITT, 
75 10-—Forma pauperis—Suit for maintenance decreed 
—Government's costs, charge for—Sale of property 
liable for maintenance for costs—Effect. 

Where a plaintiff's suit for maintenance in forma 


pauperis is decreed and maintenance is made a charge. 


on certain properties of the defendant, the first charge 
of the Government for costs must be on the subject- 
matter of the suit sofar as the plaintiff succeeds 
under O. XXXII, r. 10, C. P.C. But where, how- 
ever, the Government proceed to sell the properties 
the effect would be asthat ofa sale of equity of 
redemption subject to the charge of maintenance 
decreed in plaintiff's favour. 

Appeal against a decree of the Second 
Additional District Judge, 24-Pergannas, 
dated the lith of June 1923, affirming that 
of the Subordinate Judge, Second Court, 
Alipur, dated the 17th of December.1921. 

Mr. Narendra Chandra Bose and Babu 
Satyendra Nath Mitra, for the Appellants. 

Babus Baranashibasi Mukherjee, Pyari 


Mohan Chatterjee and Krishna Lal Banerjee, 


for the Respondents. 


JUDGMENT. 

Ghose, J.—This appeal by the defend- 
ant’ No. 3: is against the decree of the 
Second Additional District Judge of Alipur 
affirming the decree of the Subordinate 
Judge ofthat place. The plaintiff sued for 
a declaration that the properties described 
in the plaint were subject to the charge 
of her maintenance which was decreed in 
Suit No. 23 of 1911. The plaintiff brought 
that suit “in forma pauperis for recovery of 
certain properties and in the alternative 
for a charge for her maintenance on those 
properties. She failed in her claim for 
recovery of the properties, but her right 
of maintenance was deglared as a charge 
on those properties and costs were decreed 
in favour of the Government to be re- 
covered from the arrears of maintenance due 
from the defendant in that case who is the 
defendant No. 2 in the present suit. The 
Government, however, proceeded to sell the 
property in the hands of defendant No. 2 
for the realization of the Court-fees and 
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it was purchased by defendant No.1, De- 
fendant No. 1 subsequently sold the pro- 
perty to defendant Now3. Defendant No. 3 
claims that he got the property by virtue 
of the sale in execution by the Government 
free from the charge for maintenance of 
the plaintiff. Both the Courts below have 
negatived that plea and declared the pro- 
perty to be subject to the charge claimed 
by the plaintiff, 

It is contended on behalf of the appellant 
that under O. XXXII, r. 10,0. P. O., the 
Government was entitled toa first charge 
on the subject-matter of the suit and he 
has contended that the property in ques- 
‘tion was the subject-matter of the suit and 
as the Government sold the property in en- 
forcement of the first charge the defendant 
No. 3 obtained it free from the subsequent 
incumbrance by way of the maintenance 
charge of the plaintiff. The short answer 
to this contention is that under that rule 
of the Code the first charge of the Govern- 
ment for the costs must be on the subject- 
matter of the suit, so far as the plaintiff 
succeeded in the suit, or in other words 
on the-charge declared in favour of the 
plaintiff for maintenance on the property 
in question. Asa matter of fact, however, 
the decree directed that the Government 
should recover the costs out of the arrears 
of maintenance in the hands of defendant 
No, 2, Instead of recovering the costs from 
.the arrears of maintenance the Government 
proceeded to sell the properties in the 
hands of defendant No. 2. The result of 
this sale must be held to bethe sale of 
what may be called the equity of redemp- 
tion in the hands of defendant No. 2 that is 
the property subject to the charge of main- 
tenance declared in favour of the plaintiff. 

The appeal must, therefore, be dismissed 
with costs.- . 

Cuming, J.—I agree. : 

R. L. Appeal dismissed. 


a 


OUDH CHIEF COURT. 
Szconp Civit APPBAL No. 354 oF 1924. 
March 3, 1926. 
Present:—Mr. Justice Misra. 
AMIR KHAN—PLAINTIFF—APPELLANT 


versus 

. Musammat HAKUMAT BIBI AND O0THERS— 
DEFENDANTS— RESPONDENTS. 

Muhammadan Law—Gift for services— Possession, 


delivery of, 


HAKUMAT BIBI. (94 I. 0.1926) 


A deed of gift unsupported by any money con- 
sideration but purporting to have been effected for 
services rendered which cannot be given any mone- 
tary valuation is a deed of simple gift and not of 
hiba-bil-ewaz and a delivery of possession is necessary 
to validate such a gift. 


Appeal against the judgment and decree 
of the First Additional Subordinate Judge, 
Gonda, dated the 10th May 1924, upholding 
the decision of the Munsif, Gonda, dated the 
9th October 1923. 

Mr. Muhammad Ayub, for the Appellant. 

Mr, S. M. Ahmad, for Respondents Nos, 2 | 
and 3. 


JUDGMENT.—This is an appeal aris- 
ing out of a suit brought by the plaintiff ap- 
pellant for recovery of possession over a plot 
of land No. 98,° situate in village Firozepur, 
District Gonda. The suit was brought on 
thé allegation that defendants Nos. 2 and 3 
sold the plot in suit to defendant No. L 
for Rs. 150. On the 2nd of December 1920 
and that abouta year later, that is on the 
25th November 1921, defendant No. 2 exe- 
cuted a deed of gift infavourof the plaintiff- 
appellant. The appellant based his title to 
recover possession of the plot on the said 
deed of gift, and stated in his plaint tbat 
he had been delivered possession after its 
execution in his favour, but had subse- 
quently been wrongfully dispossessed in 
June 1922. The defendants denied the gift 
and alleged that no possession has been de- 
livered to the plaintiff under. it, : 

The learned Munsif of Gonda who tried 
the suit found the deed of gift to be genuine 
but held it inoperative on the ground that 
possession had-not been delivered to the 
plaintiff under it, and dismissed the plaint- 
iff's suit, 

The plaintiff carried the matter further 
in appealto the learned First Additional 
Subordinate Judge of Gonda, who heard 
the appeal and came to the conclusicn 
that possession had, after the execution of 
the sale-deed of the 2nd December 1920, re- 
mained with defendants Nos.2 and 3 and 
that defendant No. 1 had never been in 
possession of the land sold to him. In 
consequence he held ‘that no possession 
could have been delivered by defendant No. 
1 to the plaintiff of the property gifted to the 
latter. He found that neither actual pos- 
session nor constructive possession over the 
land in suit had been delivered to the 
appellant. On these findings the learned 
Judge of the Court below dismissed the 
appeal, and upheld the decree of the learn- 
ed Munsif, dismissing the plaintiff's suit. 


PISCE 
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The plaintiff has now come up to this 
Court in second appeal. Two points have 
been argued before me. The first is to the 
effect that the`deed of gift executed in 
favour of the plaintiff being a hiba-bil-ewaz 
deed was valid even without delivery of 
possession, as it partook of the nature of a 
transaction by way of'sale. The second is 
to the effect that the donor had given 
such possessicn of the property as she was 
capable of and the gift made by her in 


favour of the plaintiff was, under the cir- | 


cumstances, valid. - 

Regarding the first contention it was 
argued that the transaction evidenced by 
the deed of the 25th November 1921 partook 
of the nature of a sale transaction. [am 
not prepared to accept that view. I am 
aware that there are cases where it has 
been held that where a gift is made by a 
Muhammadan in lieu of something which 
has a monetary value the transaction may 
be considered by way of sale. There are 
also certain cases which lay down the pro- 
position that services of a professional char- 
acter rendered by the donee to the donor 
may be considered as a consideration of 
monetary value. In the deed in suit, how- 
ever, there is no money consideration nor 
can the services rendered by the plaintiff to 
defendant No.1 be reckoned as having a 
monetary value. The deed in suit connot, 
therefore, be considered to bear the character 
of sale. The deed must be interpreted as 
a deed of gift and I am of opinion that 
delivery of possession was necessary to 
validate the said gift. The Courts below 
have found that possession did not pass to 
the appellant under the said gift and con- 
sequently the plaintiff-appellant did not 
derive any title under it. ; 

Regarding the second contention I am of 
opinion that the matter is concluded by 
the finding of fact arrived at by the lower 
Appellate Court, That Court has come to a 
finding, after going through the evidence 
on the record, that neither actual nor con- 
structive possession passed to the appellant. 

Under the circumstances the plaintiff's 
suit was rightly dismissed bythe Courts be- 
low. The appeal, therefore, fails and is dis- 
missed with costs. 


R. L. Appeal dismissed. 


RAJANI KANTA DEY V. KHATIR MAHOMED. 
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APPEAL FROM APPELLATE ORDER 
No. 194 oF 1924. 
November 20, 1925. 
Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
RAJANI KANTA DEY-—PLAINTIFE— 
APPELLANT 
versus 
KHATIR MAHOMED—DEFENDANT 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, rr. 28, 
27—Inherent power of Court, when to be exercised— 
Remand—Local inguiry—Order, how to be made. 

It is not open to the Court to invoke the inherent 
powers overriding distinct provisions in the 0. P. O, 


Where a local enquiry is necessary for proper deci- 
sion of a case the Appellate Court should either it- , 
self order a fresh local enquiry or remand the case to 
the Primary Court for ths purpose to have the result 
reported to it. 


Appeal against an order of the Subordi- 
nate Judge, Sylhet, dated the 29th of March 
1924, reversing that of the Munsif, Fourth 
Court, Habiganj, dated the 17th of April 
1923. i 


Babu Sasadhar Roy (Sr.), for the Appel- 
lant. 

Babu Birendra Kumar Dey, for the Re- 
spondent. 


JUDGMENT. 

Cuming, J.—The appellant in thig 
appeal brought a suit against the respond- 
ent to recover possession of a certain plot 
of land after establishment of his right to 
it. The suit was decreed in part. The de- 
fendant then appealed to the District Court. 
The District Court held that the report 
of the amin was unreliable and the learned 
Judge, therefore, set aside the. judgment 
and decree of the first Court and remanded 
the case to the Primary Court for trial after 
making a fresh local investigation, against 
this order the plaintiff has appealed to this. 
Court; and he contends that the learned 
Subordinate Judge’s order is bad in law. 
He contends that the order does not, come 
under O. XLI, r. 23 or r. 23 which are the 
only rules which pfovide for the remand of 
acase to the Primary Court. 

The respondent contends that although 
the order does not come under r. 25 or r. 23 
the order was made under the inherent 
powers of the Court. 

It seems to me quite clear.that the order 
of the learned Subordinate Judge is wrong. 
So long asthere are distinct provisions in 


- the Code it isnot open to the Court to in- 


324 - 
voke the inherent powers of the Court. 
In this case the Court should obviously 
have proceeded under O. XLI, r.27 and 
himself ordered a fresh local enquiry or to 
remand the case to the Primary .OCourt to 
` have a fresh enquiry made and the result 
reported to his Court. : 

The order of the learned Subordinate 
Judge is, therefore, set aside and the appeal 
is sent back to him for hearing. It would 
be open to him to order a fresh local en- 
quiry himself or to send the case to the first: 
Court to have afresh local enquiry made 
and decide the appeal after considering the 
result of this fresh local enquiry, 

Costs of this appeal will abide the final 
result. We assess the hearing fee at three 
gold mohurs. ; 

Ghose, J.—I agree 

M. B. Appeal allowed, 
` Case remanded, 


LAHORE HIGH COURT. 
CIVIL MISOELLANEOUS PETITION, No. 96 oF 
< 1926 


March 29, 1926. 
Present:—Mr. -Justice Zafar Ali. 
Musammat NARAIN DEVI—PuaintiFF 

-—-PHTITIONRER -> 


versus 
SHANKAR DASS AND orHERS—DEFENDANTS 
i — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 24—Ex- 
pression of opinion by Court in another case—Trans- 
fer 


Expression of opinion by ‘Court on certain points 
nvolved in the case in hand in a previous case, is no 
ground for transferring the case from that Court.. 


Petition, under s. 24, ©. P. 0., for 
transfer ofthe case, from the Court of the 
District Judge, Jullundur, to some other 
Court inany of the adjoining districts. 

Mr, Chandar Gupta for Lala Fakir Chand, 
for the Petitioner. 

Lala Badri Dass, R. B., for the Respond- 
ents. 

ORDER.—The petitioner is a widow 
who has filed an appeal in the Court of 
the District Judgeof Jullundhur against 
the order of the Trial Court dismissing her 
suit but she applies fora transfer of the 
appeal to some other Court onthe ground 
that the District Judge has already ex- 
pressed his opinion against her on certain 
points involved in the present appeal which 


BISHESHWARDAS DAGA V. ANJOR SINGH. . , 
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were in issue in a Succession Certificate 
case decided on appeal by the learned 
District Judge. Iam of opinion that this 
is no ground for transfer. The - District 
Judge will evidently decide the present 
appeal on the material that has been 
brought on the record of this case. I, 
therefore, dismiss the application. 
R. L, Application dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First CIVIL APPEAL No, 108 or 1924. ' 
; March 2, 1926. 
Present:—Mr. Hallifax, A. J. C. 
Sir BISHESHWARDAS DAGA— 
PLAINTIFE— APPELLANT . 
VETSUS í 
ANJOR SINGH AND oTnERS — DEFENDANTS 
— RESPONDENTS. 

Iindu Law~ Widow—Debts—-Charge -on estate, 

Even the fullest legal necessity cannot make a 
debt incurred by a Hindu widow a charge on her 
husband's estate after her death unless she speci- 
fically creates that charge. A personal debt of the 
widow is payable out of the income of the estate 
until she declares her inability to pay it herself by 
alienating a part of the estate to pay it. 

Ramasami Mudaliar v. Sellattammal, 4 M; 375; 1 
Ind. Dec. (x. s.) 1097, Upendra Lal Mukerjee v. 
Girindra Nath Mukerjee, 25 ©. 565; 20. W. N. 425; 
13 Ind. Dee. (N. s.) 373 and Kallu v: Faiyaz Ali Khan, 
30 A. 394; 5 A. L. J. 367; A. W. N. (1908) 173, referred 


to. 

Appeal against a decree of the Second 
Sub-Judge, First Class, Raipur, dated the 
ma August 1924,in Civil Suit No. 91 of, 
1922. > Fa 

Mr. W. Y. Deshmukh, for the Appellant. 

Sir B. K. Bose and Messrs. S. N. Bose and 
P. N. Rudra, for the Respondents. ` 

JUDGMENT.—It has been held in 
this case that the statement of fact in the 
award to the effect that there was no separa- 
tion between Keslal Singh and Anjor 
Singh is final as between the parties to the 
arbitration, in the same way as a decision 
by a Court between them., The correctness 
of that view-is very doubtful, but the ques- 
tion does not arise because there is no such 
finding in the award. The nearest thing 
to it is the statement that the villages 
belonging to them both had not been par- 
{itioned. That can mean one thing or the 
other equally, and the effect of the rest of 
the award is the same, as it gives Keslal 
Singh's widow, in respect of the property 
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“of the family, a position midway between 
what she would have had if he had separat- 
ed from Anjor Singh and what she would 
have had if they had remained joint. 

The case, in these circumstances, would 
have to be remanded for a trial of the 
question of jointne:s if it were otherwise 
maintainable. But it certainly is not, for 
two reasons. All the defendants, of whom 
Anjor Singh has alonecontested this appeal, 

“were sued as the legal representatives of 
the estate of Keslal Singh, not of Bahora 
Bai who left none. But even the fullest 
legal necessity cannot make a debt in- 
curred by a Hindu widow acharge on her 
husband's estate after her death unless she 
specifically creates that charge. The debt 
is her own: personal debt, payable out of 
theincome of the estate, until she declares 
her inability to pay it herself by alienating 
a part of the estate to pay it. The matter is 
fully explained in the judgments in Rama- 
sami Mudaliar v, Sellattammal(1), Upendra 
Lal Mukerjee v. Girindra Nath Mukerjee 
(2) and Kallu v. Faiyaz Ali Khan (3). 

_ But there was no necessity of any kind 
here, even if we accept all the allega- 
tions ofthe plaintiffs: With the exception 
of the Rs. 48 borrowed for the purchase of 

_the stamp for the deed that was executed, 
the whole of the Rs. 6,000 was borrowed 
for the expenses of the litigation in which 
Bahora Bai was attempting to. get from 
Anjor Singh more of the estate than 
‘she was entitled to get. Most of it went 
in the suit in which she contested the 
validity of the award which was found to 
be valid, as it undoubtedly was. It is pre- 
posterous to talk of expenditure of that sort 
being necessary for the preservation of the 
estate, Hé F . 

The appeal will be dismissed and the 
appellants must pay all the costs. ` 

G. R, D. Appeal dismissed. 


(1) 4M. 375; 1 Ind. Dec. (N. s.) 1997: 
(2) 250. 565; 20. W. N. 425; 13 Ind. Dee. (X. 8.) 


13. 
(3) 30 A. 394:5A, L. J. 367; A. W.N. (1908) 173. 


ANAND Y. RAMOMANDRA. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MiISCELLANEOUS Civit APPRAL No. 40 or 1925. 

- January 30, 1926. 

Present:—Mr. Findfay, Officiating J. ©. 

ANAND—DerenpANT—APPELLANT 
VeETSUS 
RAMCOHANDRA—PLAINTIFF— 

í RESPONDENT. | 

Civil Procedure Code (Act V of 1908), O. V, r. 20— 
Substituted service. . 

Under O. V, r. 20, C. P. O; the Court has power to 
order substituted service not onky where it has reason 
to believe that the defendant is keeping out of the 
way to avoid service but where it is satisfied that for 
any other reason the summons cannot be served in 
the ordinary way. 


Appeal against a decision of the First Sub- 
ordinate Judge, First Class, Nagpur, dated 
the 21st July 1925, in Miscellaneous Judicial 
Case No. 88 of 1923, $ 

Messrs. G. L. Subhedar and K. V. Deoskar, 
forthe Appellant. `> > 


JUDGMENT.—The vital question in 
this appeal is whether the order of the Sub- 
ordinate Judge, dated 2lst June 1921, for 
substituted service being effected on the 
appellant-defendant was a legal and proper 
onein the circumstances of the case. In 
this connection I desire to point out that 
under O. V, r. 20, ©. P. O., the Court has 
power to order substituted service not only 
where it has reason to believe that the 
defendant is keeping out of the way to 
avoid service but where it is satisfied that 
for any other reason the summons cannot 
be served in the usual way. At the first 
hearing on 15th April 1921 defendant- 
appellant was not served. The endorse- 
ment on the connected summons by Gopi- 
nath at whose house he had been living was 
to the effect that appellant had been living at 
his house until two months before when he 
had left foran unknown destination. The 
summons for the next hearing of 21st June 
1921 was tothe effect that he had gone to 
Caleutta 15 days previously from the 
same house. In these circumstances there 
seems every reason to believe that in the 
meantime appellant had returned tempo- 
racily at least to the house in question and 
left without giving an #ddress which would 
find him, It follows too that the reason- 
able inference is that the inmates of the 
house must have told him of the first notice 
and on the material before it then I think 
the Subordinate Judge was justified in 
passing his order for substituted service. 

It does not follow, however, that there may 
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not, all the same, on the allegations offered 
by appellant have been sufficient cause 

* thereafter for holding that the application 
under O. IX, r. 13 shold have succeeded if 
the appellant had established either ineffec- 
tive substituted: service or that he was 
prevented by sufficient cause from appear- 
ing. For my own part I cannot see that 
the circumstances of this case bring it 
within the purview of the decision in 
Habibullah v. Karanju (1). Like the lower 
Court I am not satisfied that the appellant 
was continuously absent from Benares 
during the period in question as he alleges. 
The plaintiff had obtained his address from 
his cousin defendant No. 3; the endorse- 
ments on both summonses showed he had 
lived there andI find it utterly impossible 
to accept his story that he lived elsewhere 
in Benares himself. 

Altogether apart from this all the reason- 
able inferences which arise from the facts 
set forth in paras, 10 and 11 of the order 
appealed against lead irresistibly to one 
inference only viz., that appellant must have 
notice of the ex parte decree passed on 
18th February 1922 long before July 1923. 
Like the lower Court the case seems to me 
obviously one where the application has 
been made aftera long lapse of time -only 
with a view to harass the respondent-defend- 
ant No. land I think the allegations of the 
appellant are unfounded in point of fact. 
The appeal is dismissed without notice to 

- respondent. 


G. R. D. Appeal dismissed. 


(1) 19 Ind. Cas. 425; 9 N. L. R. 35. 





LAHORE HIGH COURT. 

LETTERS Patent APPBAL No. 235 or 1924. 

. March 18, 1926. 
Present: —Sir Shadi Lal, Krt., Chief Justice, 
and’ Mr. Justice LeRossignol. 

` BAOHINT SINGH AND ANOTHER—DEFEND- 

ANT8—ÅPPELLANTS 

Persus 
HARNAM SINGH—PLAINTIFF— 
RESPONDENT. 

Limitation Act (IX of 1908), s. 5—Discretion, 
nature of—Second appeal—Interference with refusal 
to exercise discretion. 

Discretion vested ina Court under s.5 of the 
Limitation Act isa judicial one and where a refusal 
of the Court to exercise this discretion is not based on 
appreciation and co sideration of such facts as are 
relevant and the application of the right principles, 
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the High Court is competent to interfere with it in: 
second appeal. s 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Abdul Raoof, dated the 
23rd October 1924, passed in Civil Appeal 
No. 328 of 1924, reversing that of the District 
Judge, Lyallpur, dated the 2nd November 
of 1923. - 

Dr, Gokal Chand Narang, for the Appel- 
lants. 

Lala Jagan Nath Aggarwal, for the Re- 
spondent. l 

JUDGMENT.—The question for de- 
termination is whether the learned Judge; 
who heard the second appeal preferred by 
the plaintiff, was justified in interfering 
with the decision of the District Judge 
declining to exercise his discretion under 
8.5 of the Indian Limitation Act and dis- 
missing the appeal as barred .by time. 
There can be no doubt that, when the 
lower Appellate Court has exercised its 
judicial discretion in a sound and reason- 
able manner and after due enquiry and 
careful consideration of the facts, the High 
Court as Court of Second Appeal cannot 
interfere wlth the exercise of that discre- 
tion, even though the High Court itsel 
would have arrived at a different conclusion 
if it had heard the case as a Court of first . 
appeal: The discretion, however, is a judi- ~ 
cial one and the test in each case is whether 
the discretion has been exercised after 
appreciation and consideration of such facts 
as are relevant and after application of the 
right principles to those facts. 

Now, it appears that the learned District 
Judge overlooked the fact that the value 
of the suit even after the amendment of 
the plaint, continued to be Rs. 100 and that 
no objection to that valuation was raised 
either by the defendant or by the Court of 
first instance. In these circumstances the 
plaintiff's Vakil, finding that the value of 
the suit as originally fixed for purposes of 
jurisdiction had not been challenged, pre- 
ferred the appeal, to the Senior Subordinate 
Judge and these peculiar facts constituted 
a sufficient cause under s. 5of the Indian 
Limitation Act for extending the period 
of limitation. 

The CourtofSecond Appeal was accord- 
ingly competent to interfere with the deci- © 
sionof the District Judge and to arrive at 
its own independent finding. We accord- 
ingly dismiss the appeal with costs. 

R. L. Appeal dismissed, 
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OUDH CHIEF COURT. 
Crv1L Revision No. 21 or 1926. 
i March 11, 1926. 
Present:—Sir Louis Stuart, Kr., Chief Judge. 
CHOTKAN AND anoTHER—DEFENDANTS— 
APPELLANTS 
; . versus T 
EITA. RAM-—PLAINTIFE— OPPOSITE PARTY. 
Provincial Small Cause Courts Act (IX of 1887), s. 
25 —Civil Procedure Code (ket V of 1908), 0. XX, 
<T. 4—Judgment of Small Cause Court containing 
ponts for determination- Revision, interference in. 
A judgment of the Court of Small Causes which 
contains points for determination and shows that the 
Judge has applied his mind to the evidence and has 
come to a perfectly intelligent finding cannot be 
upset in revision. 
Jai Lal v. Bakhtawar, 8 O. C. 44, not applied. 
Application for revision against the 
judgment and decree of the Sub-Judge, 
Bara Banki, sitting as Judge, Small Cause 
ue Bara Banki, dated the 23rd December 
1925. 
-Mr. Motilal Saksena, for the Appellant. 
JUDGMENT.—I see no reason to issue 
notice in this matter. The learned Judge 
.of the Small Cause Court clearly applied 
his mind tothe evidence and has arriv- 
ed at a perfectly intelligent finding upon 
it. .His judgment is in conformity with 
the first para. of O. XX, r. 4 forit does 
contain the points for determination and 
„the decision thereupon. The learned Counsel 
— jas referred me to a decision of Mr. Wells, 
Additional Judicial Commissioner, passed 
some 21 years ago in Jai Lal v. Bakhtawar 
(1). There is nothing in that decision 
which is of an authoritative nature. Mr. 
Wells does not discuss in it the provisions 
of s. 203 of Act XIV of 1883 which cor- 
respond word for word with the present 
O. XX, r. 4, para. (1). Undoubtedly Mr. 
Wells had a perfect right to set aside the 
decision of the Judge in that particular 
. Small Cause Court suit to which his mind 
was directed and order afresh trial under 
the provisions of s. 25 of the Provincial 
Small Cause Courts Act. The superior 
Court has very wide powers under that sec- 
tion but í think it unfortunate that the 
decision has been printed as it cannot be 
considered in any way authoritative or of 
general value. Mr, Wells was of a certain 
opinion in that particular case. But it does 
‘not in the least follow that that opinion 
will assist Judges in- deciding different 
cases. I reject this application. 
R. L. Application rejected, 


(1) 8 0, 0,44. 
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ALLAHABAD HIGH COURT. 
Szconp CIVIL APPEAL No. 2268 or 1925. 

March 12, 1926. : 
Present:—Mr. Justice Sulaiman and 
Mr. Justice?Banerji. 
RANJIT SINGH-—PLAINTIFE— ` ° 
APPELLANT i 
TVETSUS 
BHAGWATI SINGH AND ANOTBER— 
.  DEFENDANTS— RESPONDENTS. 

slgra Pre-emption Act (XI of 1922), ss, 14, 15—Sale 
by co-sharer — Notice— Estoppel. 

Sections 14 and 15 of the Agra Pre-emption Act 
do not imply that unless a notice of a contemplated 
sale is given by the intending vendor to his co- 
sharers, they can in no case be estopped from 
claiming the right of pre-emption. If by taking an 
active part in the completion of the sale, and by his 
conduct in other ways, a co-sharer leads the vendee 
to believe that he (co-sharer) has waived his right 
of pre-emption, „and no notice is, therefore, thought 
necessary to be issued to him, he would be estopred 
from claiming his right of pre-emption. 

Second appeal against a decree of the 
Subordinate Judge, Jaunpur, dated the 25th 
August 1925. 

Mr. Haribans Sahai, for the Appellant. 


JUDGMENT .-—This is a plaintiff’s ap- 
peal arising out of a suit for pre-emption, 
The lower Appellate Court has found that 
when this sale-deed was executed the 
plaintiff was present there all along; that 
in fact he took an active part in obtaining 
the sale-deed, and that his own nephew who 
is a member of a joint Hindu family with 
him is one of the vendees under this sale- 
deed. It has further found it impossible 
to believe that when the sale was advertis- 
ed in the whole village, and a large number 
of villagers took steps to raise large sums 
of money in order to acquire the property, 
the plaintiff remained uninformed as he 
professed to be. On these findings it has 
held that the plaintiff's claim for pre-emp- 
tion is barred by estoppel. There can be 
no doubt that having regard to the findings 
arrived at, there is a clear estoppel against 
the plaintiff. Having himself taken an 
active part in procuring the sale-deed 
covering the property in dispute, he cannot 
now turn round and claim that he has a 
right of pre-emption left. i 

The learned Vakil for the appellant, how- 
ever, argues that no „question of estoppel 
can arise in this case inasmuch as no 
notice, as contemplated by s. 14 of the new 
Pre-emption Act, was given to the plaintiff, 
His contention is that under the new Act 
unless a notice has been issued a coa 
sharer’s right of pre-emption can never be 
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extinguished, no matter how much estop- 
pel there may be against him. With this 
contention we are wholly unable to agree. 
Section 14 is only permissive which gives 
; à co-sharer a power to give notice by re- 
gistered post to all pessons having a right 
of pre-emption. ` 

In case sucha notice is issued the right 
of such other co-sharers is extinguished. 

But ss, 14 and 15 do not quite mean that 
in no other case can aco-sharer be estopped 
from claiming his right of pre-emption.. 
If by his conduct he has led the vendee to 
believe that he has waived his right of 
pre-emption, then the estoppel would re- 
main against him, even though under the 
circumstances it was not thought at all 
necessary to issue a notice to him. 

aoe appeal has no force and is dismiss- 
ed. 


FQ. Appeal dismissed. 


LAHORE HIGH COURT. 
SECcOND Civic APPeRAL No. 735 oF 1922. 
. March 11, 1926. 
Present:—Mr. Justice Harrison 
and Mr. Justice Jai Lal. 
MOHAMMAD ASLAM KHAN AND OTHERS 
—-DErENDANTS—APPELLANTS 


$ | Versus 
JAHAN KHAN AND OTHERS— PLaintirrs— 
RESPONDENTS, 

Custom—Alienation—Gijt--Sonless Awan of Talla- 
gang Tahsil, District Attock—Gift of ancestral property 

to daughter. 
A sonless Awan of Tallagang Tahsil of Attock 
District has an unrestricted power of gifting his pro- 
. perty, ancestral or non-ancestral, to a daughter or her 


issue. 
Lal Khan v. Nura, 25 Ind. Cas. 556; 72 P. R. 1914; 


233 P. L. R. 1914, Amir Ali x. Baggo, 15 P. R. 1907; 35 - 


P. W. R. 1907; 4 P. L. R. 1807, Rakhi v. Baza, 79 Ind. 
Cas. 743; 9 L. 34; A. I. R. 1924 Lah. 452; 1 L. C. 68, 
Yakub Khan v. Fateh Khan, 20 Ind. Cas. 14; 5 P. R. 
1914; 253 P.L. R. 1913; 161 P. W. R. 1913, Nur 
Ahmad v. Ghulam Husain, 30 Ind. Cas. 90; 56 P. R. 
3915; 135 P. W. R. 1915; 51 P. L. R. 1916, Devi Das 
v Bhakra, 53 P. R. 1899, Khuda Bakhsh v. Waham 
Ali, 10 Ind, Cas. 36; 88 P. R. 1911; 144 P. L. R. 1911; 
116 P. W. R. 1911 and Nur Khan v. Sarfaraz, 16 Ind. 
Oas. 21; 100 P. R.1912; 249 P. L. R. 1912; 238 P. W, 
R. 1912, referred to. 

Appeal from a decree of the District 
Judge, Attock at Campbellpur, dated the 
3lst January 1922. 

Mr. Nanak Chand, forthe Appellants. 

Mr. H. D. Bhalla, for the Respondents. 

JUDGMENT.—The only question to 
þe decided in these two appeals is whethe 
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a sonless Awan ofthe Tallagang Tahsil of 
Attock District has an unrestricted power 
of alienation of his ancestral property ïn 
favour of his daughter. The District Judge 


“has decided the point-in favour of the con- 


testing reversioners and has reversed the 
finding of the Trial Court on this point. ` 
The authorities have been well-reviewed by 
the Trial Court and the chief reason given 
by the District Judge for coming to a differ- 
ent conclusion is that Lal Khan v. Nura (1), 
in his opinion, suggests thatan Awan can 
only make an alienation of ancestral proper- 
ty with the consent of the reversioners, and 
it appears to him'that the Riwaj-i-am com- 
piled by Mr. Talbot when the Tallagang 
Tahsil was in the Jhelum District supports 
this view. So far as the Riwaj-i-am is con- 
cerned support can be found for both 
views. The concluding para. 105 to the 
effect that a sonless Awan has full power 
of alienation and inan earlier passage in 
answer to question No. 89 it is stated that an 
ancestral property cannot be given without 
the consent of the reversioners up to the 
4th degree, We are of opinion that this 
Riwaj-i-am cannot be relied upon one way 
or the other,-and on going through the 
authorities we find that the whole position 
hasbeen most ably and carefully analysed in 
Amir Alı v. Baggo (2) by Johnstone, J. Peg 
quotes all the authorities up to that time 
and also the various instances which hau 
occurred and his conclusion is in favour of 
an unrestricted right of alienation.. So 
also the last authority, Rakhi v. Baza (8) 
which decided that an Awan of Tallagang 
had no power of making a Will disposing 
of his ancestral property recited as a well 
established proposition that asonless Awan 
had unrestricted power to make such a gift. 
Counsel for the respondent has attached 
great weight to Amir Ali v. Baggo (2) a 
Gujrat case in which a gift to a resident 
daughter was maintained and that to a non- 
resident daughter was set aside and he also 
relied on the general view taken in Yakub 
Khan v. Fateh Khan (4) and Lal Khan v, 
Nura (1). As against these authorities there 
appears to usa great weight of authority, 
in support of the contention of the appellant, . 


(1) 25 Ind, Cas. 556; 72 P. R. 1914; 233 P. L. R 
1914. 

(2) BPR 1907; 35 P, W. R. 1907; 4 P. L. R 
1907. . 

(3) 79 Ind. Cas. 743; 5 L. 34; A. L R. 1924 Lah. 452; 
1 L. 0. 68 


(4) 20 Ind. Cas. l4; 5 P, R. 1914; 253 P. L, R. 1913; 
161 P. W. R. 1913, 
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and we need only quote Nur Ahmad v. 
Ghulam Husain (5), Devi Das v. Bhakra (6), 
Khuda Bakhsh v. Waham Ali(7) and Nur 
Khan v. Sarfaraz (8). 

Wefind it fully established that a sonless 
Awan of Tallagang Tahsil of Attock District 
has an unrestricted power of gifting his 
property, ancestral or non-ancestral, to a 
daughter or the issue of such daughter. 

We accept both appeals with costs. 
R. L. _Appeal acecpted. 
(5) 30 Ind. Cas. 90; 56 P. R. 1915; 135 P. W. R. 1915; 
51 P. L. R. 1916. 

(6) 53 P. R. 1899. : 


(7) 10 Ind. Cas. 36; 88 P. R.1911; 144 P. L. R. 1911; 
116 P. W. R. 1911, 

(8) 16 Ind. Cas. 21; 100 P. R. 1912; 249 P. L. R.1912; 
238 P. W. R. 1912.. 
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OUDH CHIEF COURT. 
Second CIVIL APPEAL No. 449 oF 1924. 
March 3, 1926. . 
Present:—-Mr. Justice Misra. 
MAHANT DASS—Puaintirr— 
f APPELLANT 


versus 
RAM GHULAM—Derenpant— 
RESPONDENT. 


Landlord and tenant—Village abadi—Hjectment— .- 


House built by tenant—Right of tenant to retain house, 
A tenant cannot be ejected from the house in the 

abadi of the village as long as he retains any interest 

in the village. [p. 400, col. 1.] 

` Ram Harakh v, Ambika Datt Ram, 38 Ind. Cas. 420; 
210, C. 257; 5 O. L. J. 642, referred to. 


Second appeal against the judgment and 
decree of the First Subordinate Judge, 
Bahraich, dated the 4th August 1924, in 
Civil Appeal No, 26 of 1923, confirming 
that of the Munsif, Kaiserganj, District 
Bahraich, dated the 27th July 1923, in Suit 
No. 127 of 1923. 

Mr. Mahesh Prasad, for the Appellant. 

Mr. S. M. Ahmad, for the Respondent. 

JUDGMENT.—This is a plaintiff's 
appeal. The suit was brought by the plaint- 
iff-appellant, who is the talugdar of Ranipur, 
District Bahraich, for a mandatory injunc- 
-tion for removal of 27 trees and a thatched 
“house standing on a plot of land situate in 
village Dharam Sarai, Pergana Fakharpur, 
District Bahraich, included in his taluga. 
One Nand Kishore, father of defendant 
No. l was a tenant of the plaintiff in the 
said village. He was ejected in June 1916 
and the land was then let out to another 
tenant. Ina partition of the property of 


MAHANT DASS 8, RAM GHULAM. 
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the family of which Nand Kishore was a 
member the land in suit had fallen into the 
share of the other defendants who were 
members of the same family, and the eject- 
ment proceedings were taken against Ngnd 
Kishore because his name stood recorded - 
in the village papers as a tenant of the 
land held by the family.. After the eject- 
ment the plaintiff's predecessor-in-title got 
the trees that existed on the cultivatory 
holding cut down except the 27 trees now 
in suit which admittedly were allowed to 
yemain in possession of Nand Kishore and 
his family. Out of these 27 trees, 26 trees, 
had been planted by Nand Kishore and the 
remaining one was an aunia tree, self- 
grown and not planted. The plaintiff 
claimed that these trees should be removed 
and that the house in the village in which 
the defendants lived should be demolish- 
ed. It had been alleged in the plaint that 
the trees in suit were only recently planted 
by the defendants and that the house in 
dispute was also recently built by them. 

The defence was to the effect that the 
trees and the house in suit were old ones 
and had been in existence for more than 20 
years, and that the suit of the plaintiff was, 
therefore, barred by limitation. 

The learned Muusif of Kaisarganj, District 
Bahraich, who tried the suit found in favour 
of the defendants and dismissed the plaint- 
iff's suit. The plaintiff carried the matter 
further in appeal to the learned First Sub- 
ordinate Judge of Bahraich, who heard the 
appeal and by an exhaustive ‘and well- 
reasoned judgment upheld the decision of 
the Trial Court and dismissed the plaint- 
iff’s appeal. 

The plaintiff has now come up to this 
Court in second appeal and the contentions 
raised on his behalf are to the effect (1) 
that the plaintiff should be allowed to 
eject the defendants from the house oc- 
cupied by them on the ground that the said 
house was appurtenant to their tenancy 
and that they had now no right to retain 
the site of the said house against the wishes 
of the landlord when they had ceased to be 
tenants in the village, and (2) that the 
defendant has no right to retain the trees 
because they were allowed to remain in 
their possession by the plaintiff as a matter 
of mere favour which the plaintiff was not 
now willing to extend to them. 

In deciding the appeal I should state 
clearly what are the findings of fact which 
have been arrived at by the lower Appellate 
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Court. Regarding the house in suit it has 
been found that it was built some 20 years 
ago with the tacit permission of the plaint- 
ifs predecessor-in-title. As to the grove 
the finding is to the effect that it had been 
ptanted by Nand Kishore about the same 
time when the house was*built by him, viz., 

. 20 or 25 years ago. The learned Subordinate 
Judge has also found that in the year 1916 
when Nand Kishore was ejected from his 
cultivatory holding the then proprietor of 
the village got about a hundred trees cut 
down which had been planted by said 
tenant on his cultivatory holding but had 


allowed the present trees to stand and the . 


defendants were given aright to enjoy the 
shade and fruits, 

It, therefore, appears to me to be clear 
on the above evidence that the plaintiff has 
got no right to dispossess the defendants 
of the 27 trees which are now in dispute 
and which were allowed to remain in their 
possession, The ordinary presumption 
which would attach tosuch an action on 
the part of the plaintiff's predecessor-in- 
title was that the defendants were allowed 
to enjoy the produce of the trees as long as 
they existed. The plaintiff, therefore, can- 
not now be allowed to turn round and say 
that he has withdrawn the permission 
originally granted and has thus became 
entitled to eject the defendants from those 
trees. In my opinion, therefore, the Courts 
below were right in holding ‘that the 
plaintiff was not entitled to get possession 
of the trees in suit. 


As to the house in suitit is clear that 
the defendants cannot be ejected from it 
as long as any interest is retained by them 
in the village. It is evident that the de- 
| fendants still possess an interest in the 
village inasmuch as they are entitled to 
retain possession of the trees in suit, and 
. under those circumstances the plaintiff is 
not entitled to eject the defendants from 
the site of their house in the abadi of the 
village. This principle was clearly laid 
down by a Bench of the late Court of Judicial 
Commissioner Oudh in the leading case on 
the subject reported as Ram Harukh v. 
Ambika Datt Ram (1) decided by Lindsay, 
J.C,and Daniels, A, J.C. The plaintiff 
is not, therefore, entitled to get a decree 
for ejectment with regard to the site of the 
house also, 


(1) 48 Ind, Oas, 420; 21 O, O, 257; 5 O. L. J, 642, 
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In my opinion, therefore, the decree pass- 
ed by the two Courts below was perfectly 


correct and I dismiss the appeal with costs. 
G. N. Appeal dismissed. 





CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No, 2311 
or 1923. f 
December 3, 1925. 
Present :—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose, 
SIATAJ SHAIKH AND OTHERS KB ANIS 
S 


BISHNUDAS DHAR AND OTHERS— 
PLAINTIFFS —RESPONDENTS. 

Landlord and tenant—Transfer by tenant—Accept- 
ance of transferee as tenant. 

A landlord cannot be taken to have accepted a 
transferee from his tenant ag his own tenant, merely 
because he brings a suit for possession against the 
transferee, which suit is not proceeded with and comes 
to nothing. 

Appeal against a decree of the District 
Judge, Murshidabad, dated the 26th June . 
1923, affirming that of the Munsif, First 
Court, Kandi, dated the 6th May 1922, : 

Babu Santimoy Majumdar, for the Appel- 
lants. 

Babu Durga Charan Mitra, for the Re- 


spondents. 
JUDGMENT. 

‘Ghose, J. —This appeal arises out of a 
suit for rent which has been decreed by both 
the Courts below. 

The only point argued is that the tenants 
defendants having transferred their hold- 
ing and the landlords having presented a 
plaint previously for possession of the 
land as against the transferee is precluded 
from suing the defendants for the rent of 
the land. The suit of the landlords as 
against the transferee was not proceeded 
with and it came to nothing. It is contend- 
ed that the presentation of the plaint ought 
to-be taken as acceptance of the abandon- 
ment of the holding bythe recorded tenants, 
that is, the defendants in the suit. That 
can hardly be accepted as a correct propo- 
sition of law. The landlord is not bound to 
accept any person asa tenant other than his 
recorded tenant and he is entitled to bring 
a suit for rent and obtain a decree as 
against the recorded tenant. 

“The appeal must, therefore; be dismissed 
with costs. 

Cuming, J.—I agree, 

N.H : s . 
Appeal dismissed, - 
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LAHORE HIGH COURT. 
CKIMINAL APPEAL No. 938 oF 1925. 
December 7, 1925. i 
Present:—Mr. Justice Addison. 
CHET SINGH—Accusep—APPELLANT 
A VETSUS 
EMPEROR—RESPONDENT. 

Arms Act (XI of 1878), ss. 19 (9), 20—Concealment, 
meaning of—Carrying arms in gunny bag—Inten- 
tton. 

Each case of concealment ofarms must be decided 
on its own merits, 

For a conviction to fall under s. 20, Arms Act, there 
must be some special indication ofan intention that 
the possession of arms was being concealed from a 
public servant or from a Railway Official. Where the 
arms are carried through a place where it is not 
anticipated that a public servant would be met, the 
intention to conceal is not easy to infer. Gonsequently 
when a person carried arms wrapped up in a gunny 
bag on ahorse back to an appointed place for sale 
where he did not expect any public servant to meet, 
he could not be said to have had an intention to 
conceal. [p. 402, cols. 1 & 2.] 

[Oase-law discussed.] 

Appeal from an order of the Magistrate, 
First Class, Amritsar, dated the 15th August 
1925. 

Mr. Muhammad Rafi, for the Appellant. 

The Government Advocate, for the Re- 
spondent. 


` SUDGMENT.—The appellant Chet 
Bingh has been convicted under s, 20 of 
the Arms Act for being in unlawful 
possession of two revolvers and ten loaded 
cartridges in such amanner as to indicate 
an intention that his possession of them 

- might not ‘be known to any public servant. 
He has been sentenced to seven years’ 
rigorous imprisonment together with a fine 
of Rs. 500 and he has appealed. 

The case on the merits was not seriously 
argued andit has been established beyond 
dispute that he had these articles in his 
possession, In fact, a trap was laid for him 
into whichhe fell. Karam Singh, lambardar, 
informed the Police that the appellant was 
in the habit of selling revolvers and opium 
and the Sub-Inspector of Police asked him 
to let him know whenever he had any to 
sell. Accordingly the lambardar in question 
settled with the appellant that he would 
bring some persons to buy revolvers from 

-the appellant at a particular place and 
time. The appellant went to this place on 
horse-back, carrying in front of him a 
gunny bag in which were the revolvers and 
cartridges in question together with 84 seers 
of Kabul opium. He was seized as they 

- were gettling the price, There is not the 
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slightest doubt that he had these tivo 
revolvers and ten cartridges and he was 
properly’ convicted and the question only 
remains as to whether the conviction should 
have been under st 19(f) or s. 20 of the 
Arms Act. : 
It was held by a Single’ Judge of this 
Court in Ibrahim v. Emperor (1), that s. 20 
of the Arms Act applied only to cases 
where the import or export of arms was 
attempted. Thisdecision wasbased on Crown 
v. Azu(2) and Ahmed Hossein v. Queen-Em- 
press (3). In Ahmed Hossein v. Queen-Em- 
press (3), however, what had happened was 
that the Police searched the appellant’shouse 
and found some arms in it, It was held 
that in a case such as that s. 20 did not 
apply. It was not held that that section 
only applied to the import and export of 
arms. Crown v. Azu (2) was a similar 
case, There when the accused’s house was 
searched certain fire-arms were found under 
a heap of straw where they were concealed 
in order that visitors should not see them. 
It was held that this was not a concealment 
with the intention specified in s.20. The 
following words might be quoted :—“The- 
possession was no doubt furtive, but it is 
not every act of furtive possession that is 
penal under the first paragraph of s. 20. 
The possession must be furtive or against 
public servants, railway servants or public 
carriers, and such cases ‘would generally 
occur where arms were being illicitly im- 
ported ortransported. It is probable that 
the accused concealed the fire-arms in order 
that visitors to his house should not see 
them and give information against him, 
but such a concealment would not fall 
under the first part of s. 20. There is no 
reason to suppose that the accused antici- 
pated a search of his house by a public- 
servant, and if he had, he would probably 
have buried the fire-arms, I, therefore, think 
that the arms were not concealed in such 
a manner as to indicate the intention stated 
in the first part ofs, 20." These words do 
not mean that a conviction under s. 20 can 
only be obtained in cases of import or export 
of arms. What was said was that such con- 
victions would generally occur where arms 
were illicitly imported or transported, that 
is, taken from place to place, as it would 
usually be on such occasions that the per- 


(1) 18 Ind. Cas. 265; 9 P. R. 1912 Or; 14 0r, L. Jy 


“41: d4 P. W. R. 1912 Cr; 128 P. L.R 1913, a 


2) 9 Gr. L. J. 259; 1 8. L, R. 18 (F. B), <6 
5 270, 802; 4 ©. W, N. 150; 14 Ind, Dec. (5 p.) 435, 


~ 
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son in possession of them would attempt to 
conceal them from a public servant or a 
Railway employee, ete. 

In Khem Singh v. Emperor (4) the view 
taken in Ibrahim v.e Emperor (1) was not 
followed and it was held that each case of 


. concealment of arms must be decided on 


. servant or from a Railway Official, 
example, if arms were carried hidden on a 
railway journey thisspecial intention might’ 


its own facts, that is as to whether it fell 
under s. 19 or s. 20 ofthe Arms Act and 
that the circumstances in that case showed 
that the concealment was made so that the 
possession of the weapons should not be 
known to the Police and the offence, there- 
fore, fell under s. 20. Fagiria v Emperor 
(5) is another case of thisHigh Court where 
the concealment of a chhavi was held to fall 
under s, 20 of the Arms Act and the 
principle laid down in Khem Singh v. 
Emperor (4) was again followed in Sher Ali 
v. Emperor (6). The head-note* of Channan 
Singh v. Emperor (7) is to the effect that 
something more- than an ordinary con- 
cealment should be established in order to 
bring the illegal possession of arms within 
the meaning ofs. 20 of the Arms Act. It 
also goes on to add that s. 20 applies only 
to cases where the import or export of arms 
is attempted. It would appear, however, 
from the body of the judgment that it was 
not necessary for the decision of thecase to 
add what is given in the second part of the 
head-note. i 

In my judgment the general principle 
laid down in Khem Singh v. Emperor (4) 
which was decided by a Division Bench of 
this Court, is correct, namely, that each case 
of concealment of arms must be dedided on 
its own facts as to whether it falls under 
s. ly or s. 20 of the Arms Act. If, however, 
arms were merely concealed in a house, 
which, it could not be anticipated, the 
Police would come and search, s. 20 would 
not apply. Fora conviction to fall under 
s. 20 there must be some special indication 


of an intention that the possession of the © 


arms was being concealed from a public 
For 


be easy toinfer. The same would be the 
case if arms were cfrried concealed through 

(4) 28 Ind. Cas, 796; 8 P. R. 1915 Cr; 76 P. L.R. 
1915; 16 Cr. L. J. 412 


(5) 66 Ind.-Cas 995; 23 Cr. L. J. 339; 3 L. L. J. 145. 
(6) 68 Ind. Cas. 833; 23 Cr. L. J, 609, A. I. R. 1923 


79. 
(7) 86 Ind. Cas, 221; 6L. 151: 26 P. L. R. 49; 26 Cr, 
L.J. 733: A. L R. 1925 Lah. 395; 1 L. L. J. 329 


= #flead-note of 6 L.Ed} j 
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a city where numerous Constables were post- 
ed orif they were carried past or through . 
a Police Station. It would uot be so easy to 
infer this intention if the arms were carried 
eoncealed in thesopen country where it 
was not anticipated that any public servant 
would be met, though even in such cases 
it might be possible to arrive at a finding 
that the intention was to conceal them from 
the Police. In fact the words already quoted 
from Crown v. Azu (2) and the principle 
laid down in Khem Singh v. Emperor (4) 
give the correct method of discriminating 
as to what section the offence does fall 
under. ; 

In the case now before me it is obvious 
that it cannot be inferred that the appel- 
lant was carrying the arms in question so 
as to conceal them from the Police. He 
did not anticipate meeting the Police. He 
was merely carrying them in a convenient 
manner to the place arranged for their sale. 
He wrappéd the opium, cartridges and two 
revolvers in a gunny bag and carried’ them 
to that spot in front of him on his-horse. 
It was scarcely possible for him to have 
carried them exposed. , This case, there- ' 
fore, clearly falls under s. 19 (f) of the 
Arms Act. : 

1 accordingly accept the appeal and alter 
the conviction to one under s. 19 4f), Arms 
Act, As this is a case of trafficking in arms, 
I sentence the appellant to the full sentence 
of three years’ rigorous imprisonment, to- 
gether with a fine of Rs. 250 and in default 
of its payment, to three months’ further 
rigorous imprisonment. 

R. L. Appeal accepted in part, 


OUDH CHIEF COURT. 
OriminaL APPEALS Nos. 59 anp 60 oF 1926; 
OKIMINAL Revisions Nos, 18 AND 19 oF 1926. 

March 19, 142n, 
Present:—Sir Louis Stuart, Krt., Chief Judge, 
and Mr. Justice Hasan. 
EMPEROR—ComPLatnantT—APPLICANT 
Versus 
SAMAI DEEN—<Accusep— OPPOSITE Party. 
Criminal Procedure Code(Act V of 1898), ss. 110, 
118, 106, 417— Magistrate directing security to be 
furnished for good behaviour—Sessions Judge 
ordering accused to be discharged—Appeal Ly 
Local Government to High Court, whether main- 


. tainable— High Court's power to interfere on revisicn, 


The order of a Sessions Judge passed on appeal 
under s. 406, Cr. P. C., discharging an accused 
ordered by a Magistrate under s, 118, Cr, P, ©, to 


“tod 1, 0. 1936] 


furnish security for good behaviour under s. 110, 
Cr. P. C., cannot be considered to be an original or 
an appellate order of acquittal within the meaning 
of s. 417 of the Cr. P. O., soasto give the Local 
Government a right of appeal to the High Court. 

The Local Government has, however, aright to 
approach the High Court in revision and where the 
evidence against the accused is sufficient to justify 
his being bound over to be of good behaviour, it is 
open to the High Court to set aside the order of 
discharge and direct the accused to furnish security. 

Queen-Empress v, Mutsaddi Lal, 21 A. 107; A: W. N, 
(1898) 185; 9 Ind, Dec. (x. s.) 778, Emperor v. Fyaz-ud- 
din, 24 A. 148; A. W.N. (1901) 206 and Kharga v. Em- 
peror, 22 Ind. Cas. 183; 36 A.147; 12 A. L. J. 167; 15 Cr, 
L. J. 39, relied on. 


Application for revision against an 
order „of the Additional Sessions Judge, 
Bahraich, dated the 7th December 1925, 
setting aside that of the Magistrate, First 
ie Bahraich, dated the 7th November 


Mr. G. H. Thomas, Government Advocate, 
for the Crown. ih. 


JUDGMENT.—The circumstances are 
these. Ram Gulam and Samai Din were 
called upon by a Sub-Divisional Magistrate 
under the provisions of s. 110 of the Cr. P. 
C. to show cause why they should not find 
security to be of good behaviour for one 
year on the ground that they were habitual 
thieves. The Magistrate after inquiry 

‚passed an orderunder s. 118 of the Cr, P, 
. directing them to find certain security. 
ey. appealed to the learned Sessions 
Judge under the provisions of s. 406 Or. P. 
O. He was not satisfied with the svidence 
against them to justify their beug bound 
over to be of good bebaviw ` and directed 
them to be discharged. Against this order 
the Local Government has filed Criminal 
Appeals Nos. 59 and 60 of 1926, and, in the 
alternative, Criminal Revisions Nos. 18 
and 19 of 1926. We do not consider that 
the order of the learned Sessions Judge can 
be considered to be an original or an appel- 
_late order of acquittal within the meaning 
of s. 417 of the Or. P. C.,s0 no appeal lies, 
but we are of opinion that the Local Govern- 
ment has aright to approach us in. revision. 
We base this opinion upon the reasoning 
contained in Queen Empress v. Mutsaddi Lal 
(1); King-Emperor v, Fyaz-ud-din (2) and 
Kharga v. Emperor (3). In revision we have 
power to reverse those orders. 


a 21 A. 107; A. W. N. (1898) 185; 9 Ind, Dec. (N. s.) 
(2) 24 A. 148; A. W., N, (1901) 206. 


(3) 22 Ind, Cas. ; f: f 
gan 3 Tnd, Cas. 163; 36 A. M; 12 ATs TON; 15 
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Upon examination of the merits we have 
no doubt as to the fact that the evidence 
against these two persons was sufficient to 
justify their being bound over to be of 
good behaviour and we accordingly set 
aside the order of the learned Judge and 
restore the order of the Magistrate which 
directs these two men Ram Gulam and 
Samai Din to execute each a bond to be of 
good behaviour for one year, each in his 
personal recognizance for Rs. 200 with two 
sureties to each bond, each for Rs. 200, such 
sureties to be sufficient in the opinion of the 
Sub-Divisional Officer who passed the order 
or his successor. In default of finding such 
sureties each person will be rigorously im- 
prisoned for one year. 


G. H. Order set aside, 


LAHORE HIGH COURT, 
Criminal APPeaL No. 604 or 1925. 
December 10, 1925. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Zafar Ali. 
Musammat GHULAM JANNAT— 
AccUsgD—APPELLANT 

versus 3 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 287, 
850—Statement by one Magistrate but committal by 
another—-Admissibility of statement in trial before 
Sessions Judge. 

Where a statement of the accused during inquiry is 
recorded by one Magistrate but the case is committed 
by his successor, the statement so recorded is admis- 
sible in evidence at the trial before the Sessions. 


Sessions Judge of Mangalore v. Malinga, 31M, 40; 3 
M. L. T.25; 7 Cr. L. J. 29, followed. 

Criminal appeal from an order of the 
Sessions Judge, Multan, dated the 29th 
April 1925. 

Mr. Abdul Razak, for the Appellant. 

Mr. Abdul Rashid. Assistant Legal Re- 
membraacer, for the Respondent. 


JUDGMENT.—On the morning of the 
3rd February, 1925, the corpse of a newly 
born child with a strip of cloth tied round 
its neck was found in the bath room of a 
mosque called Pir Gafhar Sultan Masjid, 
situate outside the Delhi Gate of the Multan 
City. The Civil Surgeon, who conducted 


the post mortem examination, deposes that 


‘the child had been born alive and that 


death was due to asphyxia caused by stran- 
gulation. The Sessions Judge of Multan 
has convicted the appellant Musammay 
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Ghulam Jannat of the murder of the child, 
and has sentenced her under s. 302, Indian 
Penal Code, to transportation for life. 

. Now, the evidence of Miss Shaw, who 
medically examined Musammat Ghulam 
Jannat, leaves no doubt that the latter had 
‘recently given birth to a child; but the 
question for determination is whether she 
committed the murder, Musammat Ghulam 
Jannat lives in asmall hamlet about 3 or 
4’ miles from the town of Multan, and there 
is ample evidence on the record that, on the 

. afternoon of the 2nd of February, 1925, the 
„day before the date of the discovery of the 
corpse in the bath room, she came to 

Multan accompanied by her mother” Mu- 
sammat Aishan; and that she was seen 
going towards the mosque. There is also 
reliable evidence to the effect that on the 
the 8th February the prisoner produced 
from atrunkinside her house a chaddar 
from one edge of which a small strip had 
been torn off, and the strip of cloth found 
tied round the neck of the child exactly 
fits that chaddar. Moreover, in the state- 


ment made by her on the llth February,- 


1925, before the Committing Magistrate, she. 
admitted that she had given birth to a child 
in the bath room of the mosque, and that 
after tearing off strip of cloth from her 
chaddar she had tied it round the neck of 


the child in order to stop its cries and there-. 


by to prevent the discovery of the birth. 
It appears that the Magistrate, who record- 
ed the statement, was subsequently trans- 
ferred ; and that the case was eventually 
committed to the Court of Session by his 
successor. In view, however, of s. 350, 
Or. P. O., we consider that the statement 
recorded on the llth February has been 
. rightly admitted in evidence under s 287, 
Cr. P. C. [vide Sessions Judge of Mangalore 
v. Malinga (1) ] 
It appearsthat Musammat Ghulam Jannat 
who 18 a young girl of 18 years of age, 
is married toa boy who is only about 13 
years old; and that she contracted an 
intimacy with one Shahu and became preg- 
nant. There can be little doubt that, when 
she suddenly gave birth to an illegitimate 
child in the town of Multan, 
anxious to conceal her shame, and she acce- 
ordingly tied a strip of cloth round the neck 
of the child and strangled it. 


. The confession made b i 
on y the prisoner be- 
_fore the -Committin & Magistrate, corrobo- 


(1) 31M. 40; 3M. L, T, 25; 7 Or. L J. 29, 
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rated as it is by the circumstantial evidence 
described above, leaves no doubt that she 
killed the child. She has, therefore, been 
rightly convicted. of murder, and transpor- 
tation for life is the minimum punishment 
prescribed by law for the offence of murder 
We accordingly confirm the conviction and 
dismiss the appeal. 

While we are unable to reduce the sentence 
inflicted by the Sessions Judge, we consider 
that this is a fit case in which, in view of 
the mitigating circumstances, the Local 
Government should exercise the powers 
vested in it by s. 4UL and 402, Cr. P. 
©. We accordingly direct that the pro- 
ceedings be forwarded to the Local Gov- 
ernment with a copy of our judgment 


“and our recommendation that the sentence 


of transportation for life may be commuted 
to one of rigorous imprisonment for three 
years, 


R. L. Appeal dismissed, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. | 
CRIMINAL APPEALS Nos. 125 AND 130 or 1925- 
October 27, 1925. g 
Present:—Mr. Kincaid, J. C., and 
Mr. Kennedy, A. J. C. 


” 
7 


HARDAYAL SING AND oTaBRS—ACCUSED ` 


—APPELLANTS 
versus 
EMPEROR—- RESPONDENT. 


Penal Code (Act XLV of 1860), ss. 225 (b), 882, 


-8388—Arrest by Police Oyicer-—Right to resist illegal 


arrest—Criminal Procedure Code (Act V of 1898), ss. 
55, 110—Arrest of suspected criminal—Powers of 
Police Officer—Warrant, nature of, when action con- 
templated under s. 110. : 

Even if the action of a Police Officer in arresting 
a person is wholly illegal, yet the person arrested or 
the persons who assist the arrested person are not 
entitled to use more force than is necessary for pro- 
tection against illegal arrest. |p. 405, col. 2.] ’ 

A Police Officer may first arrest any person as is 
mentioned in s. 55 of the Or. P. C., and then make up 
his mind whether to proceed against him for some 
substantive offence or to put him before a Magistrate 
in order that proceedings under Ch. VIII may be 
taken against him. [p. 406, col. 1.] 

If it is intended that a Police Officer should arrest a 
man with a view of taking proceedings under s. 110, 
Cr. P. O., it is strictly and specifically necessary that 
he should specify one of the clauses given in s. 55, 
although it may be for the cause so stated that he 
intends to proceed under s. 110. [p. 405, col. 2.] 

Appeal against the judgment of the Ses- 
sions Judge, Hyderabad, Sind, dated the 8th 


August 1925, 


[941. O. 1926]. 


Mr. Harchandrai Vishondas, for the Ap- 
pellants, 
Mr. T.G. Elphinston, Public Prosecutor 
for Sind, for the Crown. : 
JUDGMENT.—In this cage two Con- 
stables Pandhi Khan and Mahomed Sidik 
went to the Bazarof Sakrand and arrested 
accused No.2 Sukholosing. The allegation 
against the accused is that on the arrest of 
. Sukholosing,jaccused No. 1 who isthe brother 
of Sukholosing and accused No. 3 came and 
made an assault upon the two Constables 
and released accused No. 2. Accused No. 2 
thereupon joined in the assault.. One of the 
Constables Mahomed Sidik became uncon- 


scious and the other Constable Pandhi Khan ` 


effected: his escape, On these facts the 
accused have been challaned for offences 
punishable under ss. 332, 333 and 225 (b), 


Indian Penal Code, and sentenced to various: 


terms of imprisonment totalling in all to 
rigorous imprisonment for three years and 
a fine of Rs. 500, 

There seems very little doubt as to the 
facts. The Constables have given evidence 
and there seems no reason why they should 
tell a wholly untrue story. It is possible 
that they may have laid excessive stress 
upon the acts of one or more of the accused 
but it is not at all probable that they would 
nnecessarily introduce innocent people 
intentionally absolve guilty people. 

is also considerable corroborative 
nce by outside witnesses and there 
very littlé reason to suppose that the 
facts are not substantially as found by the 
Sessions Court. The accused are all Sikhs 
‘and they seem to be unpopular in the 
village which might no doubt bea reason 
for exaggerating matters, against them. 
But, on the other hand, this fact gives a 
reasonable explanation why no one inter- 
fered to assist the Police. On the whole, 
therefore, we think, as far as the facts go, 
the case is made out against the accused. 
And the only question which remains is 
the legal question. 

„It need hardly be said that the Court 
would be reluctant to support the action of 
a Police-Officer who without any justifica- 
tion should walk into a man’s shop and 
arrest him fasten him up with a rope and 
proceed to march him through the Bazar 
and the Court will not look with great 
severity on the action of any person who 
attempts to protect himself from such an 
illegal invasion of his liberty or on the 
action of any person taken to assist the 
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arrested person in asserting his rights. 

But even so, it must be admitted that the 

defence made by the unlawfully arrested 

person or the persons who assist the unlaw- 4 
fully arrested person must not be excessive, 

so that even if the action of the Police 

Constables is wholly illegal yet the person 

arrested or the persons who assist the 

arrested person are not entitled to use 
more force than is necessary for protection: 
against illegal arrest. Here very excessive 

force was used. 

But we are not convinced that the arrest 
was illegal. The two Constables’ were 
acting under a so-called warrant or rather 
written instructions or orders issued by the 
Sub-Inspector of Mehrapur. No doubt 
this written instruction is informal because 
the powers given to the Sub-Inspectors 
are those conferred by ss. 55 and 56 and the 
Sub-Inspector may arrest persons who fall 
under certain categories given in s. 55, If 
he wishes any other Police Constable to 
arrest such person he must specify the 
cause for which the arrest is to be made 
that is to say he must state within which 
category as given in s. 55 the supposed 
offender falls. 

In the present case the. order merely 
recites that the person to be arrested that 
is to say the second accused was liable 
under s. 110 (d) and (e) of the Or. P. C. 
It is clear that the person who can be dealt 
with under cls. (d) and (e) of s. 110 is in 
most; cases a person who would fall within 
one of the categories’ given in s. 55. But 
that fact does not make it the less desir- 
able that the orders of the Legislature 
should be strictly obeyed. If itis intend- 
ed that the Police Officer should arrest a 
man with a view of taking proceedings 
under s. 110 it is strictly and specially 
necessary that he should specify one of the 
clauses given ins. 55, although it may be 
for the cause so stated that he intends to 
proceed under s. 110, Cr. P.O, It is pos- 
sible, therefore, that the present warrant 
may be informal, but itis not illegal and the 
Constables who were attempting to execute 
it were no doubt acting in perfect good 
faith. It would seem, therefore, that the 
accused had not even that limited right of 
self-defence, they would have had, had the . 
officers been acting mala fide. 

Now an attempt was made to convince 
us that in no case can an officer who intends 
to proceed against a man under s. 110 
cause him to be arrested, But that is not 
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the law and it obviously, if it were the law, 
would in many cases render proceedings 
under Ch. VIII useless, Ifthe Police or the 
Magistrates who are contemplating taking 
proceedings under the said Chapter against 
desperate and dangerous characters, or 
against persons who are taking precautions 
for concealing their presence with a view 
of committing an offence are to allow the 
suspects toremain free unfilall the for- 
malities of Ch. V{IT have been fulfilled and 
a regular committal order passed against 
such persons, it would oftentime happen- 
that the offenders would abscond and the 
-proceedings would be wholly infructuous, 
The Police can arrest a suspected criminal 
and then proceed. against him either for’ 


substantive offence or under Gh. VIII and . 


it is for that reason that s. 114, Cr. P. C, 
contemplates the serving of notice on the 
suspect while in custody. 

It is, we conceive, to be the duty of the 
Police Officer whois aware that any such 
person as is mentioned in s. 55 is within the 
limits of his jurisdiction to arrest him or 
cause him to be arrested. He then may make 
up his mind whether to proceed against him 
for some substantive offence or to put him 
“before a Magistrate in order that proceed- 
ings under. Ch. VIII may be taken. In 
„short, our opinion is that the mere fact 
that there is an intention to act under 
Ch. VIII does not grant to the accus- 
ed persons immunity from preliminary 
arrest. There is thus no illegality in -the 


proceedings of the Police and it does not. 


seem they can be-legally resisted. 

The only question, therefore, is as to the 
sentence. And weare of the opinion, for 
the reasons given by the Sessions Judge, we 
‘should not interfere. i 

The result is, that 
` appeals. i 
P. B. A. 

RL 


we dismiss these 


Appeals dismissed.- 





LAHORE HIGH COURT. 
CRIMIN«L APPBAL No, 865 oF 1923. 
December 20, 1923. 
Present:—Sir Shadi Lal, Kr, Chief Justice, 
and Mr. Justice’ LeRossignol. 
SHERU AND ANOTABR— ACCUSED— 
APPELLANTS 
versus” 
EMPEROR—RESPONDENT. 
Penal Code (Act XLV of 1860), s. 8302—-Death caused 
by beating—Drunkenness—Sentence. 
Evidence of drunkenness falling short of a proved 
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incapacity in the acoused to form the intent necessary 


to constitute the crime, and merely establishing that — 


his mind was affected by drink, so that he more readily 
gave way to some violent passion, does not rebut the 
presumption that a man intends the natural conse- 
quences of his acts. [p. 407, col. 2; p. 408, col. 1.) 
Director of Public Prosecutions v. Beard, (1920) As 
C. 479, followed. . 
Where accused who have beat a man to death, had 
primed themselves with drink in order to wreak venge- 
ance on the deceased and to beat him mercilessly, 
they cannot escapé the penalty of death on the ground 


f drunkenness. [p. 408, col. 1.] 
° Pal Singh v. Plata 41 Ind. Cas. 980; 28 P. R. 
1917 Cr.: 18 Cr. L. J. 868; 35 P. W.R. 1917 Or, 


distinguished. - 
Oniminal appeal from an order of the 
Sessions Judge, Lyallpur, at Sheikhupura, 
dated the 22nd June 1923. . 
Mr. Ghulam Mohy-ud-din, for 
lants. l 
Mr. Ram Lal, for the Government Ad- 
vocate, forthe Respondent. i 
JUDGMENT.—On the afternoon of 
the 9th March, 1923, one Sazawar, an arain: 
of the village Nawan Kot in the District of 
Sheikhupura, was subjected toa merciless 


the Appel- 


assault, in the course of which he sustained ` 
To these injuries ' 


no less than 34 injuries, 
the victim succumbed within three or four 
hours. Two persons, namely, Sheru and 
Gama, have been found guilty of the mur- 
der of Sazawar; and have been sentence 

under s. 302, Indian Penal Code, to the 
penalty of transportation for life each. T 
prisoners have preferred a joint ap, 
against their conviction, and we have 
before us an application by the Local ( 


ernment praying for an enhancement of" - 
TAS 


L 


vate 


the sentences imposed upon them. ( 

The evidence for the prosecution leh oag 
no doubt that one Musammat Rakhi, 
widow of Maula, a relative of the prisoners, 











contracted a liaison with Shahab Din, the *-~_ 


sister's son of the deceased Sazawar, This 
intrigue caused resentment to Gama and 
Sheru, withthe result that the lovers left 
the village and migrated to Malakpur where 
they began to live as husband and wife. 
The canvicts did not, however, like the 
marriage and were seeking an opportunity 
to cause injury to Shahab Din and his wife, 
It is beyond dispute that on the 27th Feb- 
ruary, 1923, Musammat Rakhi made an 
application under s 107, Cr. P. C., to a 
Magistrate, alleging that Gama, Sheru and 
seven other persons named therein were 
inimically disposed towards her and her 
husband and intended to assault them, and 
praying that they should be ‘called upon to 
furnish security to keep the peace. It is al- 
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leged on behalf of the prosecution that the 
convicts could not find any opportunity to 
cause harm to Shahab Din or his wife, and 
that they accordingly decided. to assault 
Sazawar who was not only the maternal 
uncle of Shahab Din but had also adopted 
him as his son, 

On the day in question a fair was held 
at a well situate outside the village Nawan 
Kot, and was attended by a party of pil- 
grims and the inhabitants of the village 
including the prisoners, Sheru and Gama, 
It appears that these two persons had taken 
liquor and that, in a spirit of bravado, they 
declared that they were going to the de- 
ceased’s field in order to kill him. The 
witness Labh Singh, who overheard them, 
gilloped offona mare to Sazawar's field, 
and warned himof the danger. Thereupon 
Sazawar left the field and ran off towards 
the west, while his companion Ranjha, who 
was working with him in the field, wentoff 
in another direction. Shortly afterwards, 
the culprits arrived and, finding Sazawar 
absent, they followed him to another field 
where he had concealed himself, attacked 
him with a dangand a hatchet, and inflicted 
upon him a large number of injuries. 
Upon hearing the outery of the victim his 
cousin Alyas, who was cultivating his land 
at a short distance, hastened to the spot, 
and saw both the prisoners beating his 
relative, He tried to intervene but was 
himself threatened and was rescued by 
Labh Singh. 

This, in brief, is the story for the prose- 

cution and it is fully established by the 
NG ake of a large number of witnesses. 

wo of them, namely, Alyas and Barkat, 
saw the convicts beating the deceased, and 
there is no reason to suppose that they are 
not telling thetruth Their story receives 
corroboration from the evidenceof Ranjha 
who saw both the prisoners coming to the 
field where he was working with the deceas- 
ed. We havealso the testimony of Labh 
Singh who states that he hastened to -the 
scene on hearing the outery of Alyas and 
found Sazawar lying injured on the ground 
“and the twoaccused grappling with Alyas, 
It is true that Labh Singh’s name was not 
mentioned in the First Information Report 
which was recorded by Alyas. on that very 
dav; but both the prisoners admit that not 
only Labh Singh but also Alyas and Barkat 
were present in the field in. which the de- 
ceased was lying injured. Therecan, there- 
fore, be no doubt as to the presence of these 
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witnesses at or near the scene of the occur- 
rence, and we are inclined to think that 
Labh Singh, when he says thathe did not 
see the actual assault, is trying to favour | 
the prisoners. Be that asit may, there is 
ample evidence on .the record that both of 
them inflicted upon the deceased a large 
number of injuries which resulted in his 
death a few hours afterwards, 

The defence put forward by the prisoners 
does not require any elaborate discussion. 
They try to make out that the deceased was 
beaten by some Sikhs belonging to a village 
called Mangawala, but the learned Vakil- 
for the appellants has not invited our at- 
tention to the evidence produced in support 
of this version. Indeed, he admits that he 
does not wishto rely upon that evidence, 
and he has contended himself with criticis- 
ing the evidence produced by the prosecu- 
tion. The Assessors and the learned Nes- 
sionsJudge have concurred in declaring 
the accused to be guilty, and, after examin- 
ing the entire material placed before us, 
we have no hesitation in endorsing that 
conclusion. ; 


Asregards the application for enhance- 
ment, we find that the learned Sessions 
Judge holds that the culprits went to the 
field of the deceased with “the deliberate 
purpose of striking down Sazawar,” but 
he has refrained from inflicting the death 
penalty on the sole ground that the offend- 
ers were, at the time of the assault, under 
the influence of drink. It may be conceded 
that both the prisoners had taken liquor, 
but there is noevidence to show that they 
were in astate of intoxication. Indeed, the 
evidence leaves no doubt that before they 
proceeded to the scene of the incident, they 
had declared their intention of assaulting 
the deceased, and that they then walked 
about a mile,pursued their victim, and in- 
flicted upon him a large number of blows 
but were careful enough not to deal a dead- 
ly blow on the head or any other vital part 
of the body. The attack was a premeditat- 
ed one, and we are not prepared to hold 
that the mere fact that they had taken 
some liquor should be regarded as a suffi- 
cient reason for not ifhposing the penalty 
of death. Asheld by the House of Lords 
in Director of Public Prosecutions v. Beard 
(1), evidence of drunkenness falling short 
ofa proved incapacity in the accused to 
form the intent necessary to constitute the 


(1) (1920) A. C. 479 
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crime, and merely -establishing that his 
mind was affected by drink, so that he more 
readily gave way to some violent passion, 
does not rebut the presumption that aman 
intends the natural consequences of his. 
acts. The learned Sessions Judge has 
relied uponthe judgment in Pal Singh v. 
Emperor (2), but we find that there were 
peculiar circumstances in that case which 
led the Court to commute the sentence of 
death to one of transportation for life. It 
appears that the convict had no motive-to 
cause the death of his victim and that the 
attack’ wasa sudden one. These and other 
circumstances influenced the Court in hold- 
ing that there was no adequate ground for 
making a distinction in the matter of 
punishment between the accused who had 
been sentenced to death and his comrade 
who had been sentenced only to transpor- 
tation for life. In the case before us we 
are clearly opinion that both the prisoners 
primed themselves with drink in order to 
wreak their vengence upon their enemy 
and beat him mercilessly, and we consider 
that they deserve the maximum punish- 
ment provided by law. We accordingly 
enhance the sentence in the case of each 
of the convicts to one of death. 
N. oH. Application by the Crown accepted. 


Séntence enhanced. 
(2) 41 Ind. Cas. 980; 28 P. R. 1917 Or.; 18 Or. L. J. 
868; 35 P, W. R. 1917 Cr, 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Oriminat Revision No. 46 or 1926. 
February 18, 1926, 

Present :—Mr. Findlay, Officiating J. O. 
BHAGWAN AND AnoTHER—ACcUSED— 

APPLICaNTS 


versus 
EMPEROR—Obpvosirs Parry. 
Criminal Procedure Code (Act V of 1808), ss. 268, 
~ 842—Scope—Provisions, whether mandatory—Omission 
to examine accused—Ljfect—“If any” ins. 268 (9), 
meaning of. 

In every case, whether summons or warrant one, 
there must be an examination of the accused, under 
s. 342 ef the Cr.P. O. the provisions of which are 
mandatory. 

Mahomed Hossein v. Emperor, 22 Ind. Cas. 766: 41 
C. 743; 15 Cr. L. J. 190; 1s C2 W. N. 1247, followed. 

Ponnusami Odayar v. Ramasami Thathan, 74 Ind. 
Cas. 945; 46 M. 758; 45 M. L. J. 224; (1923) M, W. N. 
519; 18 L. W. 478; 24 Cr. L. J. 853; A. I. R. 1924 Mad. 
15, distinguished : 

Local Government v., Maria, 87 Ind. Cas. 427; 20 N, 
L. R. 174; A. I. R. 1925 Nag. 44; 26 Cr. L. J. 971 
referred to, | , 

The words “if any” in cl. (g) of s, 263 of the Cr, P, 


_ BHAGWAN V. EMPEROR, 
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O., do not leave the Magistrate any discretion as the 
words are intended merely to cover cases in which 
owing tothe admission or plea of the accused or the 
weakness of the prosecution evidence, the accused can 
either be convicted on his own plea or can be acquit- 
ted on the evidence without an examination of the 
accused. , S5 

Application for revision of an order of 
the Magistrate, First Olass, Kamptee, dated 
the 5th November 1925, in Criminal Case, 
No. 84 of 1925. i ; 

Mr. V. N. Herlekar, for the Applicants. 


CRDER.—The applicants Bhagwan 
and Pandurang have been convicted of an 
offence under s. 323, Indian Penal Code, by 
the First Class Magistrate, Kamptee, and 
fined Rs. 20 each in a summary trial. 

Admittedly, the Magistrate did not record 
any examination of either applicant as an 
accused beyond taking their plea of not 
guilty, and-it is urged on behalf of appli- 
cants that this omission is a fatal flaw in the 
trial: cf Mahomed Hossein v. Emperor (1). 
A great many Magistrates seem to be under 
the impression that the presence of the. 
words “if any” in cl (g) of s. 263, Cr. P. ©., 
leaves them a discretion, whether or not 
to examine the accused, but this is not so: 
there must be an examination, at least in | 
every warrant case. Clearly the words 
“if any” occurin the provision referred to, 
in order merely to cover those cases in which 
owing to the admission or plea of the 
accused, or the weakness of the prosecution 
evidence, the accused can either be con- 
victed on his own plea, or can be acquitted . 
on the evidence, without an examination 
under s. 342 idem, the provisions of which 
are mandatory. I amaware of the decision 
in’Ponnusami Odayar v. Ramasamy Thathan 
(2) but, with all deference, I am unable to` 
agree that s. 342 does not apply to summons‘ 
cases. The mere fact that this provision - 
occurs in a Chapter dealing with trials. 
generally seems to me to conclude this 
point and the mere use therein af the phrase 
“before the accused is called for his de- 
fence,” a phraseology perhaps primarily more 
suited toa stage in a warrant rather than 
a summons case, is insufficient, in my opin- 
ion, to limit the applicability of sub-section 
(1) of s. 342 to warrant cases only. The- 
other argument—which may be termed ihe- 
utilitarian one—that inconvenience may be: 
caused in summary trial by enforcing the 

(1) 22 Ind. Cas. 766; 410. 743; 15 Cr. L. J. 190; 18 
CO. W. N. 1247 

(2) 74 Ind. Cas 945; 46 M. 758; 45 M. L. J. 224; (1923) 
M. W. N.519; 18 L. W. 478; 24 Cr, L, J. 833; A.L. R. 
1924 Mad. 15. 
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application of s. 342 in summary trials, 
seems to me beside the point: that may be a 
good reason for amending the law but,. as 
the Statute stands, I am of opinion that the 
objection taken in the present revision is a 
valid one and must succeed: cf, Local 
Government v. Maria (8). 

I do not think any advantage will be 
gained by ordering the re-trial of the alleged 


participants in a petty brawl such as this’ 


case was concerned with. The conviction 
and sentence passed on each of the appli- 
cants Bhagwan and Pandurang are set aside 
and they are acquitted. The fines, if paid, 
will be refunded. 

G. R. D. ; Conviction set aside. 


(3) 87 Ind. Cas. 427; 20 N. L. R. 174; A: I. R. 1925 
Nag. 44; 26 Cr. L. J. 971. - 





LAHORE HIGH COURT. 
CRIMINAL Raviston Case No, 2068 or 1925. 
March 12, 1926. 

Present :—Sir Shadi Lal, Kr., Ohief Justice. 
SANWALYA—CompPLaInaNt— 
PETITIONER 
versus 


BARU—Accosep—ResponpEnt, 

Criminal Procedure Code (Act V of 1898), s. 250— 
Complaint, false and vexatious or frivolous—Com- 
pensation. 

Where there sre depositions of some witnesses and 
a Zaildar's report to support a complaint without any 
rebuttal on the part of the accused, the complaint can- 
not be said to be false and vexatious or frivolous. 


_ Case reported by the Sessions Judge, 
Karnal, with his No. 542-J of 16th December 
1925. 
FACTS.—Sanwalya had filed a com- 
plaint unders. 500, Indian Penal Code, against 
` nine persons. The Magistrate sent the case 
to the Zaildar for preliminary inquiry and 
‘he Zaildar reported that the complaint was 
Fell founded and Kanhaya and Baru had 
really used ill language to the complainant, 
. Kanhaya was not found. The Magistrate- 
tried Baru alone and being not satisfied 
of the truth of the complaint discharged 
Baru and directed Sanwalya to pay Rs. 50 
as compensation to Baru under s. 280 of 
the Cr P. C.- Against this order the com- 
plainant has appealed to this Court. A 
reference to cl. (3) of s. 250 shows, however, 
that as the amount of compensation fixed 
by the Magistrate (of the First Class) is 
only Rs. 50, the order is not appealable. 
Appellants’ Counsel prays that the appeal 
may be treated as an application for revi- 
sion and I have acceded ‘to this request. 


GROUNDS.—A perusal of the evidence 
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recorded by the Magistrate in the case 
shows that the order about the payment of 
compensation is not right. Complainant 
produced three witnesses in all. One of 
them does not know whether Baru was 
present in the panchayat or- not but the 
remaining two state he was there- and 
treated the complainant in an insulting 
manner. Even Baru accused admits that 
there [was a panchayat who  outcasted. 
Sanwalya and fined him Rs, 100 but he says- 
that he was not present in the panchayat 
though his brother was. In the presence of 
this evidence and the absence’ of all re- 


-buttal by the accused, and in presence of 


the Zaildar's report supporting the com- 
plaint it is impossible to hold that the com- 
plaint was false and vexatious or frivolous. 
The order of payment of compensation was, 
therefore, not justified. The case is sub- 
mitted to the High Court with a recommen- 
dation that the order may be set aside, 

Mr. Shamair Chand, for the Petitioner, 

ORDER.—For the reasons recorded by 
the learned Sessions Judge I set aside the 
order of the Magistrate directing the pay- 
ment of compensation to the accused. 

R. L. Order set aside. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REFERENCE No. 285 or 1925, 
January 18, 1926, 
Present:—Mr. Rupchand Bilaram, A. J, O., 
and Mr, Tyebji, A, J. O, 
EMPEROR— PROSECUTOR 


versu 
MUSTALI—AcouseD—RESPONDENT. 


Excise cases—Sentence—Imprisonment desirable—- 
Government Circulars—Reference by Magistrates— 
Practice. ` 

In the case of the crimes such as illicit traffic in 
drugs where the offender may make great profits by. 
breach of the law the payment of the fine is apt to be 
considered merely in the nature of a tax which is no 
deterrent at all. 

Where there have been several cases when persons 
living on the border-land of foreign territory have 
imported excisable articles in British territory, it is 
desirable that the Courts should as far as possible 
inflict a substantive sentence of imprisonment to 
prevent the recurrence of such crimes. 

Per Tyebji, A. J. C.—The object of Government in 
issuing Circulars is tobring to the notice of the 
Magistrates certain circumstances mentioned therein 
which when relied upon must be openly stated-in 
Court and the parties allowed to comment thereon. 

Nothing can be more deleterious tothe adminis- 
tration of criminal justice than a notion that the 
Magistrate conceives himself to be under orders to 
pass any particular kind ofsentence ox that any con- 
siderations affect his decision but such as are 
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openly stated in Court and are subject to comment by 
the prosecution and the defence. 

Reference made by the Sub-Divisional 
Magistrate, Nawabshah. 

Mr. T.G. Elphinston, Public Prosecutor 

. for Sind, for the Crown. . 
JUDGMENT. 

Rupchand Bilaram, A.J. C.—This 
isa Reference by the District Magistrate, 
Nawabshah, asking for the enhancement of 
the sentence of one Mastali, a fakir, who has 
been convicted of having illicitly imported 
and possessed foreign bhang weighing one 
seer and 36} tolas and ‘charas weighing 24 
totas. It is said that he lives on the border of 
the Khairpur State and has surreptitiously 
brought this quantity from that State. Its 
value is Rs. 14 in British territory though 
in Khairpur territory it is considerably 
less. He has been sentenced to a fine of 
Rs. 25 only. 

There can be no doubt that the circum- 
stances of this case required sufficiently 
deterent sentence to prevent these fakirs 
living on the border land going to Khairpur 
territory andimporting therefrom excisable 
articles in British territory. There have 
been several cases of this kind and it. is 
desirable that in such . cases as far as 
possible substantive sentence of imprison- 
ment should be inflicted to prevent their 
recurrence, 

We accordingly exchange the sentence 
to one of ten days’ rigorous imprisonment 
and order that the fine of Rs. 25 if-paid, be 
refunded to the accused, 

Tyebji, A. d. C.—I agree. 

The learned Magistrate has referred to 
the Circular No. 8325B, dated 13th July 
1925 from the Government as being “Orders 
laying down that the punishment.in such 
excise cases should be deterrent”, in such a 
context ‘as leaves little doubt in my mind 
that he has failed entirely to appreciate 
the purport of the Circular. The Govern- 
ment may well take exception to his 
version. The object of the Circular is to 
bring tothe notice of Magistrates certain 
circumstances, viz., that the sentences in 
respect of illicit traffic in intoxicating 
drugs have in the past hada tendency to 
be so light, or to be of such a nature, as 
to fail to act as deterrents against this 
class of crimes; -and that in addition to 
the normal desire of Government to pre- 
vent all crime, there are international 
obligations undertaken by the Government 
to suppress . such traffic. These circum- 
stances deserve careful consideration by the 


EMPHROR V. MUSTALT, 


[94 I, 0. 1926] 


Magistrates in view of the particular facts 
of the case under trial. Nothing, on the 
other hand, can be more deleterious 
to the administration of criminal justice 


than a notion that the Magistrate con- . 


ceives himself to be under orders to pass any 
kind of sentence except such as the criminal 
law requires or that any considerations 
affect hisdecision but such as are openly 
stated in Court and are subject to com- 
ment by the prosecution and the defence. 
The most unexceptionable course would 
be for the prosecution to mention such and 
similar circumstances in open Court before 
the Magistrate has pronounced sentence, 
and for the Magistrates to hear the 


Pleaders ifthere is anything to be urged , 


either on behalf of or against the accused, 
and in view of all thefacts to impose a 
sentence that serves the object of the ad- 
ministration of criminal justice. That 
object, it should hardly be necessary to 
state, is not to be vindictive but to deter 
the individual who is being tried from 
committing crimesand to prevent similar 
crimes from being committed in future. It 
is obvious that to serve this object the 
Magistrate must bring his mind to bear on 
the particular circumstances of each case 
together with the surrounding facts and 
conditions. 


a 


In the case of the crimes such 
as illicit traffic in drugs where the ofender A 


may make great profits by breach ofth 
law the payment of the fine is apt to be 
considered merely in the nature of a tax 
which is no deterrent at all. 

On a consideration of the facts of this 
case the proper punishment appears to be 
not afine of Rs. 25 (which it is. stated to 
us has been paid by the accused and should, 
in our opinion, be refunded to the accused), 
but a sentence of ten days’ rigorous im- 
prisonment. If the accused has been 
habitually carrying on an illicit traffic, 
then the fine would be no punishment to 
him. If he has not been doing so, then the 
fine would be a severer penalty than im- 
prisonment. The fine would, in either case, 
be either unnecessarily severeor ineffectually 
light, There may, of course, be other cases 
where both a fine and imprisonment may be 
imposed or even a fine alone may be the 
appropriate sentence, though for the 
reasons I have stated a fine by itself seems 
to me on general grounds to be ordinarily 
less suiteble. 

P.B. A. 

N.H, 


Answered accordingly. 


\ 
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MADRAS HIGH COURT. 
Criminat Revision UAsE No. 503 or 1925. 
(Criminar Revision Petition No. 419 
oF 1525). 

January 20, 1926. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 

MADURA MUNICIPALITY—COMPLAINANT 

; — PETITIONER 
` VETSUs 
P. M. MUTHUBALU CHETTY—Acccsep 
— RESPONDENT. 

Madras District Municipalities Act (V of 1920), 
ss. 249, 250, 838, Seh, V, cl. (q)—Factory, construction of, 
permitted by Council - -Annual license, failure to take 
out—Prosecution—Machinery under Sch. V (q), what is. 

Where permission has been granted by a Municipal 
Council under s. 250 of the Madras District Munici- 
palities Act for the construction and establishment of 
a factory to work a rice hulling machine, annual 
license is not necessary to be taken from the Chair- 
man under s. 249 and where a person usesa 22 horse 
power gas engine in the factory without taking such 
license, he is not liable to be prosecuted under s. 338 of 
the Act, 

The Madras District Municipalities Act clearly 
intends to draw a distinction between what is deserib- 
ed as “industries and ‘factories’. The former are 
dealt with in s. 249 and the latter in s. 250. 


The machinery referred to in Sch. V of the Act is 
machinery of a kind that is propelled by means 
other than those described in s. 250 which contem- 
plates some sort of mechanical motive power and 
must be suchas is likely to be dangerous to human 
life, health or property, the object of the clause being 
sto bring under control the storing, manufacturing, and 
using of things which are dangerous to human life, 
health or property. 

The last clause in Sch. V, cl. (q), namely, “which is 
likely to be dangerous to human life or health or pro- 
perty” governs that part of cl. (q) which begins with 
the words “using for any industrial purposes” and not 


the whole of c]. (q). : 
In re Ram Chandra Rao, 75 Ind. Cas. 691; 45 M. L. 


55; (1923) M. W. N. 767; 18 L. W.618; 33 M. L. T. 
25 Or. L. J. 3; A. 1. R. 1924 Mad. 375, referred to. 
etition under ss. 435 and 439 of the Cr, 

PU., 1898, praying the High Court to revise 
the judgment of the Court of the Second 
Class Magistrate, Madura Town, in Calendar 
Case No. 335 of 1924. 

Messrs. F. S. Vaz and T. S. Viswanatha 
Iyer, for the Petitioner. 

#Messrs. T. Rangachariarand S.T Srinivasa 
Gopalachariar, for the Respondent. 
ORDER. 

Waller, J.—This petition has been filed 
by the Municipal Council of Madura against 
the decision of the Sub-Magistrate of 
Madura Town. Respondent was charged 
under ss 244 and 338 of the Madras District 
Municipalities Act with having failed to 
take out a license for using a 22 horse 
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power gas engine to work a rice hulling 
machine, Tne Sub-Magistrate refused to 
convict. He found that the case was 
governed bys. 250 and not bys. 219 of the 
Act. He was further of opinion that the” 
machinery used for rice hulling was not 
the kind of machinery contemplated by 
Sch. V (Q). 

It is argued on behalf of the Municipal 
Council that all that is required by 
s. 250 is permission for the original 
construction or establishment of a factory 
and that for the actual’ working of the 
factory an annual license is necessary 
under s. 249. I agreewith the Sub-Magis- 
trate that the argument is unsound. The 
Act clearly intends to- draw a distinction 
between what is described as “industries” - 
and “factories” The former are dealt with 
in s. 244 and the latter in s, 250. The 
industries included ins. 249 and Sch. V 
ure licensed by the Chairman subject to 
the control ofthe Council. The power fac- 
tories referred toin 8.250 are regulated 
by the Council itself subject to the orders. 
of the Governor in Council. It would, I 
think, be completely anomalvus to hold 
that, after the Council had granted per- 
mission forthe erection of a machanical 
power factory, it is open to the Chairman 
to refuse a license for its being worked 
or to impose impracticable conditions on its 
working. 

Ithink that the Magistrate was right in 
holding that a license under s. 249 of the 
Act was not necessary in this case. I am 
also of opinion that the machinery refer- 
red toin Sch. V is machinery of a kind 
that is propelled by meuns other than those 
described in s. 250, which contemplates 
some sort of mechanical motive power, A 
decision of Krishnan, J., has been cited in 
In re Ram Chandra Rao (1) which deals with 
el, (q) of Sch. V. As I consider that s. 249 
and Sch. V donot apply to this case at 
all, that decision does not really call for 
any discussion. All that I need say in 
regard to it is that I agree with Krishnan, 
J., that the machinery referred to in cl. (q) 
of Sch. V must be such as is likely to be 
dangerous to human Jife, health or pro- 
perty. Theobject of the clause is,as he 
says, to bring under control the storing, 
manufacturing, and using of things which 
are dangerous to human life, or health or 

(1) 75 Ind. Cas, 691; 45 M. I. J. 555; (1923) M. W. N. 
767; 18 L. W. 618; 33 M. L. T. 234; 25 Or, Le J. 3: A, L 
R. 1924 Mad. 375. ; 
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property. The “fuel or machinery” refer- 


red toin the clause must, I think, be of a’ 


sort that comes within that category. At 
the same time, L do not agree with him that 
tHe whole clause is governed by the words 
“which is likely to be dangerous to human 
life, or healthor property.” The first two 
parts of it cannot be so governed. The 
words “manufacturing anything from which 
offensive or unwholesome smell arise” can- 
not grammatically be subject to a clause 
which begins “which is likely.” Nor is it 
necessary to hold that the first two clauses 
are governed by the last. It is sufficiently 
obvious thatthe storing of explosives or 
combustibles and the manufacturing 
of things from which offensive or unwhole- 
some smells arise are likely to be danger- 
ous to human life, or health, or property 
and no further qualification of them as 
such appears to be necessary. In my 
opinion the last clause governs that part 
ofcl, (q) which begins with the words “using 
for any industrial purpose...” 

Inthe result I must dismiss the revision 
petition. 

Devadoss, J.—I agree. 

V.N.V. 


R. L. Petition dismissed. 


RANGOON HIGH COURT. 
URIMINAL Revision No. 20:B or 1925. 
October 13, 1925. 
Present:—Mr. Justice Brown. 
EMPEROR—ProsscoTor 
versus 
MAUNG BA THAUNG—Accussep— 
Opposite PARTY, 


Penal Code (Act XLV of 1860), ss. 79, 88, 89—-School- , 


master punishing pupil—Offence. 

A school-master may for purposes of discipline in- 
flict moderate punishment and such punishment may 
be inflicted for offences committed not only within the 
school limits but also outside the school walls except 
when the school is closed for any length of time for 
a period of regular holidays. [p. 413, col. 2.] 

R. v. Hopley, (1861)2 F. & F. 202 and Cleary v. 
Booth, (1893) 1 Q. B. D. 465; 62 L. J. M. C.87: 5R. 
263; 68 L. T. 349; 41 W. R. 391; 17 Cox C.O. 611; 
57 J. P. 375, referred to. 

Criminal revision from an order of the 
Sub-Divisional Magistrate, Zigon, in Cri- 
minal Ragular Trial No. 126 of 1924. 

J UDGMENT.—The petitioner, aschool- 
master, has been convicted and fined for 
caning a school boy under his charge under 


the provisious of s, 323 of the Indian Penal 
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Code. It appears. that. when. the. school 
was closed a pupil of the school was assaul- 
ted by other boys. The school re-opened 
two days later, and on complaint by the 
mother ofthe boy who was assaulted the 
petitioner held an enquiry, and finding 
that a boy named Hoke Sein had taken part 
in the assault, gave him some eight or nine 
strokes witha cane. Hoke Sein was a pupil 
ofthe school. The evidence is conficting 
as to whether he did actually take part in 
the assault on the boy, but there is: no 
reason for doubting the good faith of the 
petitioner in the matter. There is nu sug- 
gestion that he was actuated by improper 
motives, or that he was not acting bona 
fidein the interests of school discipline. 
Nor does it appear that the punishment was 
unduly excessive or conducted in other 
than a humane manner. The question for 
decision, therefore, is whether a school- 
master in such circumstances is justified . 
in inflicting corporeal punishment by way 
of school discipline. There is no doubt that 
school-masters have such rights within 
limits under English Law. It was held by 
Cookburn, J.,in the case of R. v. Hopley 
(1) that “a parent, or a school-master who 
for this purpose represents the parent, may 
for the purpose of correcting what is evil in 
the child, inflict moderate and reasonable 
corporeal punishment, always, however, with 
this condition, that it is moderate and re- 
asonable.” There is no specific provision 
in the Indian Penal Code dealing with this 
point. It would appear, however, to have 
been incorporated into the Code, by the 


. provisions of s. 73 under which nothing is 


an offence which is done by a person who 
is justified in law in doing it, andofs. 89 
Section 89 lays down “that nothing whi 

is done in good faith for the benefit -of 

person under twelve years o0fage..........,,... 
Ga, by or by consent, either express or 
implied, of the guardian or other person 
having lawful charge of that person, is an 
offence by reason of any harm which it 
may cause, or be intended by the doer to 
cause, or to beiknown by the doer to be 
likely to cause.’ There are certain pro- 
visos to this section but they are not re- 
levant to the present case. The infliction 
of chastisement by way of parental discip- 
line by the parent or guardian would come 
within the scope of this section provided it 
was inflicted in good faith for the benefit 


(1) (1861) 2 F. & F. 202. 
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of the child. And when a child is sent by 
its parent or guardian to a school, the 
parent or guardian must,in my opinion, be 
held to have given an implied consent to 
the infliction of such reasonable punish- 
ment as may be necessary for the purposes 
of school discipline. In the case of boys 
of overt twelve years of age the same princi- 
ple would probably be applicable under 
the provisions ofs, 88 of the Code though 
as the boy in thiscase was aged ten years 
it is not necessary to decide this point. 
The general principles of the English Law 
as to infliction of corporeal punishment by 
way of school discipline are to my mind 
applicable to the circumstances of the pre- 
sent case, and the question is the extent to 
which this right to punish goes. If the 
offence of which the boy had been found 
guilty had been committed in school there 
would be no difficulty. Nor would there 
be any difficulty if it were committed 
whilst the boy was on the way to or from 
school. In the present case, however, the 
school was actually closed at the time the 
offence was alleged to have been committed. 
It is not quite clear to me from the record 
whether the school had beenopen on the 
day on which the assault is alleged to have 
‘taken place. But it is clear that it was 
closed for a period of two days only. It ap- 
pears from the evidence of the boy Maung 
Ngoat Yin who was assaulted and of Maung 
Ba hit, one of the boys who assaulted him, 
that Ngoat Yin was called out of his house 
by Ba Chit on the ground that the school- 
master wanted him and was then assaulted 
on the road. It also appears that the boys 
were in the habit of going to night classes, 
and that in the ordinary course of events 
they would have gone to sucha class that 
night. Hoke Sein says that he did not go 
that night because the teacher had gone to 
play football. Ngoat Yin says that the 
reason the boys did not go on that night 
was that there was a confinement in the 
house of the teacher. A number of boys 
from the school were engaged in the assault 
which took place on the road and appa- 
rently in fairly close proximity to the 
school. Other boys who were caned in con- 
nection with the same matter have stated 
that they were rightly punished, and Hoke 
Sein’s grievance appears to be rather that 

‘the finding that he took part in the assault 
was mistaken than that the master had 
no authority over the boys atthe time, 


The petitioner took action on the complaint- 
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of Ngoat Yin’s mother who made a com- 
plaint immediately. 

I have found no Indian authorities on 
the point, and I have been able to findno 
authority precisely bearing on the facts of 
the present case in English Law. In 
Halsbury’s Laws of England, Volume XII at 
page 124, it is stated that for the purposes 
of correction the school-master may inflict 
moderate punishment, and thatsuch punish- 
ment may be inflicted for offences committed 
not only within the school limits but also 
on the way to or from school. This was the 
decision come to in the case of Cleary v. 
Booth (2). In the course of hisjudgment in 
that case, Collins, J., remarked: “In my 
opinion the purpose with which the parental 
authority is delegated to the school-master, 
who is entrusted with the bringing up and 
discipline of the child, must to some extent 
include an authority over the child when he 
is outside the four walls. It may be a 
question of fact in each case whether 
the conduct of the master in inflicting 
corporal punishment “is right.” And Law- 
rence, J., says: “It is difficult to express 
in words the extent.of the school master's 
authority in respect of the punishment 
of his pupils; but,.in my opinion, the 
authority extends, not only to acts done in 
school, but also to cases where a complaint 
of acts done out of school, at any rate while . 
going to and from school, is made to tha . 
school-master,” Neither of the learned 
Judges definitely lays down the limits within 
which the power of theschool-master ex- 
tends to inflict punishment for offences com- 
mitted out of sehoo]. But it would appear 
to depend largely on the facts of each .case 
whether the school master had authority to 
act. The questions for decision appear to 
me. “In the circumstances of the case is it. 
a reasonable inference that the boy was at 
the time the offence was committed under 
the authority of the school-master and was 
the punishment bona fide reasonably con- 
sidered necessary for the purposes of school 
discipline?” I think it clear that if the 
school were closed for any length of time 
for a period of regular holidays, the boy 
would have to beeld to have returned to 
the charge of his parents and the authority 
But in 
the present case, although the school was 
closed for two days, it was not closed for 


(2) (1893) 1 Q.B. D. 465; 62 L.J. M C.87; 5 R, 
265; 68 L. T. 849; 41 W.R, 391; 17 Cox O. 0, 611; 57 
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along holiday. The boys but for an accident 
would have actually been attending night 
school at the time the assault was commit- 
ted, and the boy who was assaulted was on 
‘the scene becausehe had been called by 
another boy to visit his master. An assault: 
by a number of boys of the school on an- 
other boy of the school may reasonably be 
held to be a matter-seriously affecting the 
discipline of the school. Ngoat Yin at least 
thought at the timethat he was under the 
authority of the school-master, and the other 
boys appear to have been of the same opin- 
ion. It was presumably as pupils of .the 
school that the boys had collected together 
on the.road, anda direct complaint was 
made to school-master by the mother ofthe 
boy who was assaulted. If the school-master 
were bound in such cases to refuse to take 
action it is difficult to see how he could be 
expected to maintain proper control over 
the boys under his charge fand as pointed 
out by the learned Sessions Judge in his 
order of reference he would probably incur 
opprobrium if his, boys misbehaved them- 
selves in such places. In all these circum- 
stances I think it is a reasonable inference 
that the implied consent of the parents of 
the boy to his being under the discipline 
and control of the school-master extended 
to the alleged offence for which the school- 
master found it necessary topunish him, and 
that the boy must be heldat the time to 
have been -under the authority of the 
school-master. It may be that the school- 
master made amistake and that Hoke Sein 
was notactually guilty of taking part in the 
assault, But as I havesaid there is no sug- 
gestion that the action of the school-master 
was not bona fide and that he did not honest- 
ly believe that the boy deserved punish- 
ment.. A proper inquiry was made, and the 
“view that the punishment was necessary in 
the interests of school. discipline was a 
reasonable one. I am of opinion that in this 
case the school-master was acting within the 
implied authority delegated to him by the 
parents or guardians of the boy Maung 
Hoke Sein, and that. he must be held to 
have inflicted the punishment bona fide for 
the good of the boy amd in the interests of 
school discipline. In this view of the case 
hecommitted no offence under the provi- 
sions of s. 323 of the Indian Penal Code. 
The punishment inflicted in the present 
case was little more than nominal but the 
principle involyed is an important one and 
does, in my opinion, justify interference in 


‘Sessions Judge that the petitioner Bhika 


of an offence described in s. 489 B of t 


that in ordey to satisfy the requirements of 
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revision. I set aside the conviction of Maung- 
Ba Thaung and direct that the fine and costs 
paid by him þe refunded. ' 
R. L. Conviction set aside. 


LAHORE HIGH COURT. 
Criminat Revision No. 1729 or 1924. 
December 23, 1925. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Zafar Ali. 
BHIKA RAM—Convict— PETITIONER 
versus 
EMPEROR—Opposire PARTY. 

Penal Code (Act XLV of 1866), s. 489-B, object of 
—“As genuine”, effect of—Person selling forged note— 
Offence. 

The object of Legislature in enacting s. 489-B, Penal 
Code, is to stop the circulation of the forged notes by 
punishing all persons who knowing or having reason 
to believe them to be forged, do any act which 
would lead to their circulation. 

A person who knowingly sells a forged note to a 
person who also knows itto be forged is guilty 
under s. 489-B, Penal Code. 

The words “as genuine’ ins. 489-B, Penal Code, 
govern only the verb ‘uses’ and: not any other verb. - 


Criminal revision against an order of the j 
Subordinate Judge, Ferozepore, dated the va 
3rd December 1924. ` a 

Mr. J. G. Sethi, for the Petitioner. 

Mr. C. H. Carden Noad, for the Crown. 

JUDGMENT.—There is ample evi- 
dence in support of the finding of the learned 










Ram sold aforged currency-note of Rs. 50 

to one Jas Karan forasumof Rs. 25; and, 
that at the time of the sale both the parties 
knew that the note was, not a genuine not 
but aforgedone. The question’ for co 
sideration is whether Bhika Ram is guil 


Indian Penal Code. 
Now, the aforesaid section runs as for 

lows : R 
“ Whoever sells to, or buys or receives 

from, any other person, or otherwise traffics 

in or uses as genuine, any forged or counter- 

feit currency-note or bank-note, know- 

ing or having reason to believe the same 

to be forged or counterfeit, shall be punish- 

ed with transportation for life, or with ` 

imprisonment of either description for a 

term which may extend to ten years, and 

shall also be liable to fine.” 


Mr, Sethi for the applicant contends i 
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the section it is necessary to prove that the 
accused sold the forged currency-note as a 
genuine one, and that,asthis essential in- 
gredient of the offence has not been estab- 
lished, the accused is entitled to an acquit- 
tal. This contention is based upon the as- 
sumption that the words “as genuine’. in 
the section go, not only with the verb “uses” 
which immediately precedes them, but aleo 
with all other verbs used in the opening 
portion of the section. The interpretation 
sought to be placed upon the section would 
reduce the law toan absurdity. The section, 
if construed in the manner suggested by 
thelearned Connsel for the applicant, would 
punish the following persons: 

(1) Whoever sells to any other person as 
genuine any forged or counterfeit currency- 
note arbank note, knowing or having reason 
e believe the same to be forged or counter- 

eit. 

(2) Whoever buys from any other person 
as genuine any forged or counterfeit cur- 
rency-noteor bank-note, knowing or hav- 
ing reason to believethe same to be forged 
or counterfeit. 

(8) Whoever receives from any other 
person as genuine any forged or counter- 
feit currency-note or bank-note, knowing 
or having reason to believe the same to 
be forged or counterfeit, 

(4) Whoever traffics in, any forged or 
ounterfeit currency-note or bank-note, as 
Beesenuine, knowing or having reason to be- 

lieve the same to be forged or counterfeit. 

(5) Whoever uses as genuine any forged 

or counterfeit currency-note or bank-note 

knowing or having reason to believe the 
same tobe forged or counterfeit. 

Now, we fail to understand how a per- 
on can buy or receive as genuine a forged 
< urrency-note knowing the same to be forg- 
t d. This is obviously a contradiction in 


erms. 

There is no decided case on the subject 
but we are clear that the words “as genuine” 
govern only the verb “uses” and not 
any other verb. It is true that when a 
person sells a forged note as a forged note, 
he practises no deception upon the buyer 
who enters into the transaction’ with his 
eyes open; and such a seller should not be 
subjected to any criminal liability. It ap- 
pears, however,. that the object of the 
Legislature in enacting this section was to 
stop the circulation of forged notes by 
punishing all persons who knowing or hav- 
ing reason to believe them to be forged, do 
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any act’ which would lead to their circula- 
tion. Judged by this test the.sale of a 
forged mote as a forged note is as repre- 
hensible as a sale of aforged note as a 
genuine one. A person, who purchases fèr 


-value a forged note knowing it to be 


forged, is ordinarily expected to make 
money out of the trdnsaction by circulating 
the note asa genuine one. It is possible 
that a perfectly honest man, such as a 
mere collector of curios who does not intend 
to put the instrument into circulation, may 
come within the ambit of the section, but 
such exceptional cases cannot furnish any 
argument for modifying the plain meaning 
of the enactment. : 
We consider that the petitioner, who 
knowingly sold a forged note to a person 
who also knew it be forged, is guilty under 
s. 489-B of the Indian Penal Code. It ap- 
‘pears, however, that he was released on bail 
by this Court in December 1924 ; and that 
the punishment imposed upon him includes 
a fine of Rs. 500. Having regard to these © 
facts we reduce the term of imprisonment 
to the period already undergone. The ap- 
plication for revision is accepted pro tanto, 
and the order of the Sessions Judge modifi- 


ed accordingly. 
R. L. Order modified, 


LAHORE HIGH COURT. 
OriminaL Revision No.-1499 oF 1925. 
February 13, 1926. 
Present:—Mr. Justice Harrison. 
EMPEROR—P:tTITionsr 

versus 
SALIG RAM AND ANOTHER—ÅCCUSED— 
RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 262, 
263, 264, 265—Summary trial—Charge, necessity of 
—Record, what consists of. , 

In a summary trial, whether it be appealable or 
otherwise, a formal charge in writing need not be 
framed. 

Natabar Khan v. Emperor, 82 Ind. Cas. 278; A. I. 
R. 1924 Cal. 63; 270. W. N. 923; 25 Cr. L. J. 1270, 
dissented from. 3 

Queen-Empress v. Keru, Rat. Un. Or. O. 768; Or. Rg. 
No. 31 of 1895 Tittu Sahu v, Emperor, 57-Ind. Cas 454; 
(1920) Pat. 283; 21 Cr. L.J. 630; 1 P. L.T. 652 and 
Kuchi v. Emperor, 2 Cr. L. J. 375; 3 L. B. R. 3, referred 
to. 

Tn a summary trial judgment and judgment alone, em- 
bodying as it does the substance ofthe evidence, and 
the particulars mentioned in s. 263, Or.,P. O., is the self- 
contained record of the case and apart from this record 
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there is no other and, what is more, there is no docu- 
ment which can be defined or described as a portion 
of a record. 

Petition for revision of an order of the 
Sessions Judge, Amritsar, dated the 8th 
July 1925, reversing that’ of the Additional 
District Magistrate, Amritsar, dated ‘the 
14th May 1925. : : 

Diwan Ram Lal, Assistant Legal Remem- 
brancer, for the Petitioner. ` 

JUDGMENT .—Although this case is 
of-small importance in itself, the question 
involved asto the procedure affects a very 
large number of Courts exercising summary 
powers in this Province. The accused was 
found guilty after asummary trial under 
s. 381 and sentenced to three months’ im- 
prisonment—an appealable sentence. No 
written charge was drawnup. He appealed 
to the Sessions Judge, who followed Nata- 
bar Khan v. Emperor (1) and ordered a 
re-trial. f f 

Against this order the Crown has present- 
ed a petition for revision, and Diwan Ram Lal 
has drawn my attention to the wording of 
ss, 262, 263, 264 and 265 of the Cr. P, C., and 
also -to certain rulings. Queen-Empress v. 
Keru (2), Tittu Sahu v.- Emperor (3), 
-Kuchi v. Emperor (4)and also to Vol. II, page 
180 of the Rules and Orders of this Court 
in which it is stated that the framing ofa 
formal written charge is not necessary. The 
Calcutta ruling, which has been followed 
by the Sessions Judge is very clear, and it 
lays down that whereas in regard to non- 
appealable cases it is stated in so many 
words in s. 268, that no charge need be’ 
framed, in s. 264, which deals with appeal- 
able cases, there are no words to this effect, 
and this omission when coupled with s. 262 
is tantamount to a clear direction that the, 
ordinary procedurein warrant cases is to. 
be followed and a formal charge is to be 
framed. The ratio decidendi I understand 
to bs the silence ofs. 264, but this section is 
also silent regarding the preparation of a 
record of evidence except in so far ‘that 
sub s. (2) states that the judgment shall 
be the only record insuch cases In order 
to reconcile the words of s. 264 (2), with 
Natabar Khan v. Emperor (1) it appears. 
to ms to be necessary: to hold that the 
charge is ‘not part of the record—or that 
what is- usually called the record of the 
evidence is no part of ‘the record” in the 


(1) 82 Ind. Cas. 278; A. 1, R. 1924 Cal. 63; 27 C, W, ` 


LN. 923; 25 Or, L. J, 1270. : 
` (2) Rat. Un Or, O. 768; Or. Rg. 31 of 1895, 
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sense in which the words are used in s. 264 
(2), or that, in spite of the wording of s. 264 
(2) the silence of s. 264 (1) regarding the 
charge and the record of the evidence 
necessitates the preparation of both while 
s, 264 (2) forbids their incorporation into the 
record of the case. In my opinior, sub- 
s. (2), especially when read with the open- 
ing words of s. 265, makes it clear that 
the judgment and the judgment alone, 
embodying, as it does, the stibstance of the 
evidence and the particulars mentioned in 
s. 263, is the self-contained record of the 
case, and apart from this record, there is no 
other, and what is more, there is no ‘docu- 
ment, which can be defined or described as 
a portion of a record. ` 


It is clear from the unreported Division 
Bench judgment of the Bombay High Court 
that the contrary view to that contained 
in Natabar Khan v. Emperor (1) was taken 
by two Judges of that Court, and in Tiitu 
Sahu v. Emperor (3) a Judge of the Patna 
Court did the same. Kuchi v. Emperor (4) ; 
which is a judgment of the Burma Chief P 
Court deals with a kindred question of . 
the record of evidence, and in our own 
Rules and Orders emphasis is laid on the 
necessity of charging the accused in an . 
appealable summary case but it is explain- 
ed that the charge need not be reduced to 
writing. With all respect: to the Judges 
of the Calcutta High Court who gave th 
decision, which has been followed by A | 
Sessions Judge of Amritsar, I find that th 
language of ss 264 and 265 when read with | 
ss. 262 and 263 makes it clear, although | 
this is nowhere said in se many words 
that in no summary trial, whether it b 
appealable or non-appealable, need a forma 
charge in writing be framed. 

I, therefore, set aside the order of th ! 
Sessions Judge in this case and direct tha ` 
the appeal be heard on the merits. 











R. L. Order set aside, 
_ (3)_57 Ind. Cas. 454; (1920), Pat, 283; 21 Or. L. J. 630; ; 
P. L. T. 652. 


(4) 2 Cr. O. J. 375; 3 L. B. R. 3. 
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LAHORE HIGH COURT. 

Seconp Crvin APPBAL No. 2408 oF 1925, 

March 12, 1926. = 
Present:—Mr. Justice Zafar Ali. 
RAHMAT ULLAH AND OTHERS— PLAINTIFES 
-~APPELLANTS 
Versus 
MAWAB-—DEFENDANT AND ANOTHER— | 
PLAINTIFF— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 142, 144— 
Suit for possession—Land under cultivation-—Burden 
of proof—Landlord and tenant—Rent, non-payment 
of, in Revenue Records— Relation between parties. 
In asuit for possession of land under cultivation 
plaintiff, in order to succeed, must prove his possession 
and dispossession within twelve years. 

Mohima Chunder Mozoomdur v. Muhesh Chunder 
Neoghi, 16 O. 473; 16 I. A.23;5 Sar. P. C.J. 321;8 
Ind. Dee. (x. s.) 312 (P. O.), followed. 

Where, though the plaintiffs and defendants are 
shown in the Revenue Records as landlords and tenants, 
those very records show that the defendants never 
paid any rent and were in possession as trespassers, 
the relationship of landlord and tenant is not es- 
tablished between the parties. 

Second appeal. from a decree of the 
District Judge, Ludhiana, dated the 4th 
February 1925, affirming that of the Addi- 
tional Subordinate Judge, Fourth Class, 
Ambala, dated the 7th July 1924, : 

Mirza Jalal-ud-Din, for the Appellants, 

Mr. Devi Dayal, for the Respondent. 


JUDGMENT.—This was a boundary 
encroachment or banna shikni case and 
an encroachment to the extent of 3 biswas 
1 biswansi was established, but the Courts 
below have held that the suit was time- 
barred as the plaintiffs had failed to prove 
that they had been in possession within 12 
ears before suit. One of the plaintiffs, 
mely, Faiz Bakhsh, died while the suit 
pendingin the Trial Court and as his 
asentatives were not brought on the 
rd within the period prescribed by the 
of Limitation, that Court held that the 
had abated with regard to his share in 
the land. This is not contested. 

The oral evidence-produced by the plaint- 
iffs has been disbelieved and thé documen- 
tary evidence consisting of entries in the 
Revenue Records is undoubtedly adverse to 
them, The entryin the last Settlement of 
1915-1916 was that the defendant was in 
possession by means of dual shikni, i. e., 
boundary encroachment; but there was no 
knowing when this dual shikni took place. 
No copy of the relevant entries in the 
previous jamabandis was produced and 
presumably the encroachment was already 
ja existence when the Settlement Record of 


21 
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1915-1916 was prepared. As the land was 


under cultivation and not waste, the plairit- 
ifs were decidedly out of possession and 


` according to the ruling of their Lordships 


of the Privy Councilin the case reported a8 
Mahima Chunder Mozomdar v. Mohesh 
Chunder Neoghi (1) the plaintiffs could not 
succeed without proving possession and dis- 
possession within twelve years. The ontis 
of proving this was rightly placed on them 
but they failed to discharge it. Counsel 
for the plaintifis-appellants argues that aè 
in the Revenue Records the plaintiffs are 
shown to be owners and the defendants; 
tenants, the possession of the latter as 
tenants cannot be adverse to their land- 
lords, but it appears from those records 
that the defendants never paid any rent 
and were in possession as trespassers, 
So the relation of landlord and tenant 
never existed between the parties and it 
was not even alleged that the defendants 
had entered into possession as tenants, 
According tothe general rule which the 
Revenue Authorities follow the name of a 
person, who is not the owner of the land 
of which he is in possession, is entered i 
the column of tenants, 
The appeal fails and I dismiss it with 
costs. é 

R. L. Appeal dismissed. 

(1) 16 O. 473; 16 1. A. 23; 5 Sar, P. C. J, 321; 8 Ind, 
Dec, (x. 8.) 312 (P. C.). 


Teman kan aa E 


CALCUTTA HIGH COURT, 


APPEAL FROM APPELLATE Decrne No. 2414 ` 


oF 1923. - 

December 11, 1925. 
Present:—Mr, Justice Cuming and 
Mr. Justice B. B. Ghose. 

SHIB NARAIN KAIBARTA DAS AND 
OTHE KS-——PLAINTIFFSs—APPELLaNtTs 
versus 
Sheikh ABDUL GANI AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Ciril Procedure Code (Act V of 1908), s 100— 
Second uppeal—-Matters of Mrocedure, if can be ques- 

tioned, 


« 


Matters of procedure dependent upon certain facts 


cannot be raised for the first time in second appeal. 

Appeal against a decree of the Subor- 
dinate Judge, Sylhet, dated the 25th Sep- 
tember 1923, reversing that of the Munsif, 
Second Court, Habiganj, dated the 6th No- 
vember 1922, 
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Babu Jatindra Nath Sanyal, for the 
Appellants. 

Mr. Gopal Chandra Das and Babu Satyen- - 
dra Aishore Ghose, for the Respondent. 

JUDGMENT. 

Ghose, J.—This appeal is by the plaint- 
iffs and it arises out ofa suit for redemp- 
tion of an alleged usufructuary mortgage. 
The defence was that the property never 
belonged’ to the plaintiffs and that there 
was no mortgage but the property belong- 
ed to the detendants, 

The Trial Court accepted the story of 
the plaintiffs and made a decree in their 
favour. Onappeal by one of the defendants 


‘the Subordinate Judge has reversed that 


decree on the finding that the property has 
not been proved to have ever belonged to 
the plaintiffs or that there wasany mortgage 
on that property by the plaintiffs to the 
defendant. On that finding he dismissed 
the suit. 

No question of law arises upon this 


finding. But it is contended by the learned 


Vakil for the appellants that the appeal to 
the lower Appellate Court was incompetent 
as all the parties were not joined in the 
appeal; and secondly, the appeal was pre- 
ferred only against the preliminary decree 
on the mortgage after the final decree had 
been made, and so it was not maintainable. 
Neither of these two points was raised in 
the lower Appellate Court. As these are 
matters of procedure dependent upon 
certain facts the appellants are not entitled 
to raise these questions for the first time in 
second appeal, 

The appeal is, therefore, dismissed with 
ecsts. 

Cuming, J.—I agree. 

M. B, Appeal dismissed. 


ls aan 


CALCUTTA HIGH COURT, 
. APPEALS FROM APPELLATE DEOnEKS 
Nos. 2206 To 2258 oF 1923. 
December 2, 1925. 
Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
BISESWAR SAkKAR—DEFENDANT— 
APPELLANT 
Lersus 
KALI CHARAN ASH AND OTHERS 
— PLAIN! IFFS— RESPONDENTS, 
Landlord and tenant—Eviction, what is— Suspension 
ef reni Š 


BISESWAR SARKAR V. KALI CHARAN. ` 


-the years in suit. ; 


-the plea that they had been diıspossesse 
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Eviction is not a mere trespass but is something 0 
a grave and permanent character done by the land- 
lord with the intention of depriving the tenant of the 
enjoyment of the demised premises. [p. 419, col. 2.] 

Upton v. Townend, (1855) 17 O. B. 30 at p. 64; 25 L. 
J.C. P. 44; 1 Jur. (N. 8.) 1089; 139 F. R. 976; 104 R. R. 
562 and Dhunput Singh v. Mahomed Kazim Ispahani, 
24 O. 296; 12 Ind. Dec, (xN. 8.) 864, relied on. 

The facts necessary to cause suspension of rent 
must be distinctly found in order to bring into opera- 
tion the rule of suspension of rent which has been 
applied as a punishment to the landlord for his illegal 
acts. [p. 419, col. 2.] 

Mere mistake of landlord in including in a previous 
decree lands not forming the subject-matter of the 
suit in consequence of which they were sold, would 
not entitle the tenant to suspension of rent as the 
error ae have been rectified by the tenant. [p. 420, 
col. 1. 

Appeals against the decrees óf the Dis- 
trict Judge, Jessore, dated the 21st of April 
1923, modifying those of the Munsif, First 
Court, Jhenidah, dated the 5th of Sep- 
tember 1922, 


Dr. Jadu Nath Kanjilal, Babus Purna 
Chandra and Subodh-Chandra Dutt, for the 
Appellant. f 

Babu Patit Pabun Chatterji, for Babu 
Panna Lal Chatterji, for the Respondents. 


i JUDGMENT. 

Ghose, J.—These three appeals arise | 
out of three suits for rent. The plea of th 
defendants mainly was that the plaintiffs 
having dispossessed them from certain por- 
tions of their holdings they were entitled 
to have the entire rent suspended for 










There were previous suits for rent in 1915 
for these very holdings, lt appears th 
the defendants in those cases also rais 


those very lands which are now in di 
and consequently there should be su 
sion ofrent. The question of suspefttion 
of rent was decided against the defendants. 
and:it was found in those cases that th®xe 
had been.no dispossession by the landlords.\_ 
The iearned Munsif held that the ques- 
tion of suspension of the rent was res judi- 
cata. He also held upon the facts that it 
was not satisfactorily proved that the de- 
fenaants had been dispossessed from any 
of the lands. Upon that finding the Munsif 
passed a decree for the entire amount 
claimed by the plaintifs. On appeal by 
the defendants the learned Judge approach- 
ed the question of res juatcata from the 
point of view as to whether the defendants | 
weie entitled to a proportionate reduction ` 
of rent on account of dispossession from 
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portions of the holdings. His view was, 
following the case of Nil Madhab Sarkar v. 
Brojo Nath Singha (1), that the question of 
the amount of rent payable for a particular 
period in a suit for rent cannot be held to 
be res judicata on account of a previous de- 
cision as to the amount of rent for a differ- 
ent period. The learned Judge then pro- 
ceeded to apportion the rent ina certain 
proportion. : 

‘Defendant No. 1 appeals to this Court 
and his contention is that the whole of the 
rent should be-suspended with regard to 
these jamas. A 

The decision of the lower Appellate Court 
on the- question of res judicata considered 
from the point of view taken may be right. 
But he did-not approach the question of res 
judicata with regard to the plea of suspen- 
sion of rent on account of the dispossession 
alleged by the defendants to have occurred 
before the previous suits for rent in the 
year 1915. The learned Judge also does 
not mention in his judgment what were 
the issues in those rentsuits. As-the Munsif 
has pointed out the question of suspension 
of rent on account of dispossession was 
distinctly raised in those previous suits. 
As the decisions in the previous suits are 
not before us and we are not aware what 
the issues were in. the previous rent suits 
it is not possible to say whether the deci- 
sions in the previous rent suits operated as 
res judicata with regard to the question of 
suspension of rent. For the purpose of the 
present appeal it may be taken that this 
question was not res judicata, It appears, 
however, from the judgment of the:learned 
dudge that the question of suspension of 
rent was not taken before him atall But 

. the statement of the learned Advocate for 
the appellants may be accepted that this 
question was raised before the District 
Judge. : 


Taking now the facts found by the Dis- 
trict Judge on which the suspension of rent 
is claimed it will be observed that the 
learned Judge has found that the defend- 
ants were dispossessed of two plots measur- 
jing 24 bighas and 2 bighas out of 87 bighas 
of land and of one plot of 2% bighas out of an 
area of 150 bighas of land by the plaintifis 
by accepting kabuliyats from different te- 
nants with regard to these small portions 
ofland. The learned Judge does not say 
distinctly under what circumstances these 


1) 21 O, 240; 10 Ind, Dac. (x. s.) 789, 
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kabuliyats were taken by the plaintiffs. But 
it has been found by the Munsif on the 
admission of the defendants’ gomashta that 
these plots of land were sdld as appeitiin- 
ing to some otherejamas belonging to these 
defendants in a suit for rent brought by 
the “plaintiffs for those other jamas. It 
would thus appear that this dispossession 
took place by virtue of a decree of a Court 
against these very defendants under which 
these plots were sold as appertaining to 
some other jamas. : 

It is true the rule of suspension of rent 
on account of eviction by the landlord of 
the tenant from a portion of the demised 
premises has been adopted in this Court in 
a series of cases and it is too late to ques- 
tion the adoption of that rule in our Court 
now. But thefacts necessary to cause sus- 
pension of rent on account of an alleged 
eviction by the landlord must be distinctly 
found in order to bring into operation this 
rule which has been applied as a punish- 
ment to the landlord for his illegal acts. 
It is unnecessary for me to state in detail 
what findings are necessary to support the 
proposition that the entire rent should be 
suspended for the eviction of a tenant from 
any part of the demised premises, however, 
small it may be. The facts which would 
bring into operation the rule may be found 
in the observations made in the case of 
Upton v. Townend (2) by Jervis, C. J., which 
has been quoted and followed in the case of 
Dhunput Singh v. Mahomed Kazim Ispahain 
(3) which may be considered as the leading 
case on the subject in ourCourt. Jervis, 
C. J., states what the modern meaning of 
the word eviction is. He says it is “not a 
mere trespass and nothing more, but some- — 
thing of a grave and permanent character 
done by the landlord with the intention of 
depriving the tenant of enjoyment of the 
demised prémises”. Then he goes on to 
abserve. . “If that may in law amount to 
an eviction, the Jury would very naturally 
cut the knot by finding whether or not the 
act done by. the landlord is of that cha- 
racter and done with that intention”. In 
all the cases in our Court where suspen- 
sion of rent has bee allowed on this ground 
it has been found that the landlord had 
done such an act with the intention of de- 
priving the tenant of the enjoyment of the 
demised premises. Or as I have already 

(2) (1885) 17 C.B. 30atp 64, 25 L. J. O. P. 44; 4 


Jur. (N. s.) 1089; 139 E. R 976; 104 R? R. 562, 
(3) 24 C, 296; 12 Ind, Dec, (x, 5.) 864. 
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stated itis a punishment awarded to the 
landlord for his illegal act or highhanded- 
ness. In the present case there is no such 
finding. The facts only amount to this, 
that in a previous rent’ suit against these 
_very defendants a portion of the land ap- 
“nertaining to these jamas in question were 
included in the decree for rent of the other 
jamas and sold along with other lands. It 
was open to the defendants in that case to 
point out that the lands now in question did 
not appertain to the other jamas. They 
refrained from doing so, Itmust be.either 
through inadvertence or "for some other 
cause that the lands which have been found 
now to appertain to the jamas in suit was 
stated as appertaining to some other jamas, 
That can hardly be construed as an act done 
by the landlord with the intention of de- 
priving the.tenants of the enjoyment of 
the demised premises, It bas not been so 
found by the learned Judge who considered 
itto be only a case of apportionment. It 
seems to me that-as the rule of law as regards 
suspension of rent has been introduced in 
this country as a rule of equity, justice and 
good conscience, or as it is said in some of 
the cases a rule of policy, we must look to 
the circamstances of each case in order to 
apply that rule, Having regard to the fact 
that the defendariis.have been deprived 
under the circumstances stated above of 
only a very small fraction of the land com- 
prised within their jamas as equitable de- 
cision seems to have been arrived at by the 
learned Judge by apportioning the rent in 
the proportion he has done, that is deduct- 
ing the rent of 2 bighas and 23 bighas out 
of 87 bighas and of 232 bighas out of 150 
bighds of the holdings, Otherwise it would 
` have the effect of making the defendants 
practically the owners of the properties as 
they would be entitled to hold the lands 
in perpetuity without paying any rent what- 
goever, , 
On these grounds I am of opinion that 
the appeals should be dismissed with costs. 
Cuming, J.—I agree. f 
M. B _ . Appeals dismissed. 
t 
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MADRAS HIGH COURT. 
Crvit Revision Petition No. 745 or 1924, 
f l February 19, 1925. 

Present :—Mr. Justice Wallace, 

R. DURAISWAMY IYER—PLAINTIFF— 
PETITIONER i - 


versus 
C. 8. BALASUNDARAM IYER : 
AND ANOTHER—Derenpants Nos, 2 AND 3 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. IX, r. I8— 
Limitation Act (IX of 1908), Sch. I, Art. 164—Ex parte 
decree, setting aside of—Service of summons, finding 
oor setting aside an ex parte decree it is not 
enough to find that the judgment-debtor was ignorant 
of the decree, the Court must also decide whether 
the summons was not duly served. 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the District Munsif,. Pali, 
dated the 4th August 1924, in I. A. No. 346 
of 1924, in O. S. No. 5 of 1923. oe 

Mr, N. Sivaramakrishna Iyer, for the 


- Petitioner. 


Mr. A. Krishnaswami Iyer, for the Re- 
spondents. ; A 

JUDGMENT.—The District- Munsif 
has-not decided whether “summons was’ 
not duly served" as he was bound to do 
under Art. 164 of the Indian Limitation | 
Act. A mere assertion of his ignorance of 
the decree by the petitioner and accept- ' 
ance of that by the Court will not give the 
Court jurisdiction to set aside the ex parte 
decree, It has to decide also whether the 
summons was not duly served. This order . 
was, therefore, made without jurisdiction 
and is hereby set aside and the case sent 
pack for fresh decision. ; 

Costs upto date will abide the result. . 
Refund of Court-fee on the civil revision 
petition is-allowed. 

Y. N. V, 


Petition allowed, 
R. L. 4 


ed 


CUDH CHIEF COURT. 
Srconp CIVIL APPEAL No. 446 or 1924, 
March 5, 1926. 5 
Present :—Mr. Justice Raza. í 
RAM CHARAN—DEFENDANT—ÅPPELLANŤ 
versus : 
RAGHO SINGH—PLaInTIFF AND OTHERS 
: -—DEFENDANTS-——RESPON DENTS: a 
- Transfer of Property Act (IV of 1882), s. 58, proviso 
—Simple money-decree against judgment-debtor— 
Mortgage of property by judgment-debtor—Mortgagee 
unaware of execution proceedings—Intent to defeat 
ereditors—Deed, validity of. 
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Where a judgment-debtor exesutes a mortgage of 
“his property on a date prior. to the service of notice 
under O. XXI, r. 54,0.P.C., on him, with a view 
to defeat the creditor who has obtained a simple 
“money-decree against him, but the mortgagee has no 
notice of the execution proceedings, the mortgage-deed 
-cannot be declared void under s. 53 of the Transfer of 
Property Act. 

Hassan Abbas Ali Khan v. Razia Begam, 12 Ind. 
Oas. 401, followed. 

Narmal Das v. Chet Ram, 11 O.O. 197, distinga- 
ished. P 

Appeal against the judgment and decree 


of the Additional Subordinate Judge, Sita: > 


pur, dated the 29th July 1924, in Civil 
Appeal No. 54 of 1924, upholding that of the 
Additional Munsif, Sitapur. 

Mr. S. M. Ahmad, for the Appellant. 

Mr. Ghulam Hasan, for the Respondents. 


JUDGMENT.—This is an appeal from 
a decree of the Additional Subordinate 
‘Judge, Sitapur, dated the 29th July 1924, 
affirming a decree of Munsif, Sitapur, dated 
the 20th November 1923. 

The facts of this case so far as it is 
necessary to state them for the purpose of 
disposing of this appeal are as follows :— 

Ram Charan (appellant) obtained a simple 
money-decree against Bachchu Singh and 
Durga Singh (respondents Nos. 2 and 3) 
for Rs. 966-11-C on the 18th April1921. He 
applied for execution of the decree on the 
30th November 1922. The necessary notices 
were issued by the Court but service was 
- not effected on the judgment-debtors before 
the 17th December 1922. The prohibitory 
order issued under O. XXI, r. 54, Sch. I, 
of the O. P. O. was affixed on the court- 
houss on 6th December 1922, though it had 
not been proclaimed till then at some place 
on or adjacent to the property as required 
by the said rule, On the 13th December 
1922 the respondents Nos, 2 and 3 executed 
a mortgage-deed in respect of the property 
in question in favour of Raghu Singh res- 
pondent No. 1 for Rs. 500 Raghu Singh filed 


an objection in the Execution Court on the- 


basis of this mortgage after the attachment 
of the property but his objection was dis- 
allowed on the 10th February 1923. He then 
filed the present suit out of which this 
appeal arises on the 27th February 1923. 
Both the lower Courts have held that 
the deed was executed for consideration 


and that the transferee had no knowledge. 


of the execution proceedings. They have, 
therefore, decreed the plaintiff's claim. Ram 
Charan decree-holder has now come to this 
Oourt in second appeal. 

I have examined the record and heard the 
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learned Counsel for the appellant. So far 
as Isee there is no force in this appeal. 
The appallant’s learned Counsel has argued 
that the mortgage was executed by the 
judgment-debtors to defeat the decree 
holder. He has referred to the ruling in 
Narmal Das v. Chet Ram (L). So far as L. 
see that ruling does not help the appellant 
in this case. It has been found by the 
lower Courts that the deed was executed for 
consideration and the transferee had no 
knowledge of the execution proceedings. 
Thisfinding is based upon admissible evi- 
gente and must be accepted in second ap- 
peal. 

The appellant’s learned Counsel has re- 
ferred tos. 53 of ActIV of 1882, but that 
section itself provides that “ nothing con- 
tained in this section shall impair the rights 
of any transferee in good faith and for con~ 
sideration.” The contention of the appllant’s 
learned Counsel that the transaction should 
be presumed to be invalid cannot be ac- 
cepted. He contends that the transaction 
appears to be highly suspicious. However 
the Courts’ decision must rest not upon 
suspicion but upon legal grounds establish- 
ed by legal testimony. 

The respondent's learned Pleader has re- 
ferred to the ruling in Hassan Abbas Ali 
Khan v. Razia Begam (2). In that case the 
evidence showed a fraudulent intention on 
the part ofthe judgment-debtor to defeat 
his creditors but there was no proof that 
the transferee was aware of or participated 
in the fraudulent intention. It was held 
that in the circumstances the deed could not 
be declared to be void. That case was 
decided by a Judge of the late Court of the 
Judicial Commissioner of Oudh on the 3rd: 
March 1911. 

Under these circumstances the appeal 
fails and must be dismissed. I dismiss the 
appeal with costs and order that the appel- 
lant should pay the costs of the contesting 
respondent. The decree of the lower App- 
ellate Court is confirmed in all respects. 

GH Appeal dismissed, 


(1) 11 O. 6. 197. 
(2) 12 Ind. Cas. 401, 
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, LAHORE HIGH COURT. 

Civiu MISCELLANEOUS APPLICATION No, 224 

or 1925. 
(OiviL APPEAL No. 533 or 1921.) 
October 30, 1925. 
Present:—Mr, Justice Harrison and 
_ Mr. Justice Campbell. 
QAIM—DEFENDANT—PETITIONER 
VETEUS f 
NURA AND ANOTHER-—PLAINTIFFS— 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXII, 
Tr. h, 9 (2)—Abatement—Automatic proceeding. 
Abatement takes place automatically after the 
expiration of 90 days from the deathof a deceased 
party and unless the abatement is set aside on an 
application presented within 60 days or a period 
further extended in virtue of s. 5 of the Limitation 
Act, the suit or appeal is dead. jp. 423, col. 1] 

Gujarati v. Sitai Misir, 66 Ind. Cas. 554; 44 A. 
459: A. I. R. 1922 All. 209, dissented from. 

Sarat Chandra Sarkar v. Mihar Stone & Lime Co. 
Ltd., 67 Ind. Cas. 917; 49 C. 62; A. I. R. 1982 Cal. 335, 
Raghbir Saran v. Sohan Devi, 86 Ind. Cas. 1; 6 L. 233; 
26 P. L. R. 100; A. I. R. 1925 Lah. 381; 7 L. L. J. 149, 
and Ram Gopal v. Harkishen, 88 Ind. Cas. 478; 7 L, L. 
J. 517; A. I. R. 1925 Lah, 598, referred to and followed. 


Application, under O. XXT, r.9,s. 151 and 
O.I, r. 10, ©. P. O., praying that the time 
for making the petition for bringing the 
legal representative on the record be ex- 
tended under s. 5 of the Limitation Act, and 
that the abatement be set aside. 

Mr. M. S. Bhagat, for the Petitioner. 

Diwan Mehr Chand, for the Respondents. 

JUDGMENT .—The facts of the case 
are as follows. The suit of Samail and 
others was decreed on 21st December 19:0. 
An appeal was lodged by the defendant 
and admitted on 10th March 1921. Samail, 
plaintiff-respondent, died on 22nd January 
1924, and on the 24th of April 1924 the 
appellant applied to have his representa- 
tives brought on the record, alleging that 
Samail had died two months previous to 
the date of the application. This applica- 
tion was granted “subject to all just 
exceptions” and at the hearing of the 
appeal on the llth of February 1925 it 
came to light that Samail had actually died 
on the 22nd of January and the ‘appli- 
cation had been made more than ninety days 
after that date. The order passed was 
that the appeal: was shown to have abated as 
against one of the respondents, and this 
being so it had abated against all and was 
dismissed with costs. 

On the 2nd of April 1925 a petition was 
presented purporting to be under O. 
XXII, r. 9, s. 151 and O. I, r. 10,0. P. C., 


applying that the abatement and dismissal - 
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be set aside, and that the representatives bê 
brought on the record; and, as an altér- 
native: that the representatives be implead- 
ed under s. 151 and O.1, r. 10. Counsel 
relied on Gujrati v. Sitai Misir (1) while 
respondent has urged that in Sarat Chandra 
Sarkar v. Mihar Stone and Lime Co. Ltd. 
(2) precisely contrary view was taken, and 
that that view had been generally followed 
by this Court. He quoted Raghbir Saran v, 
Sohan Devi (3) and Ram Gopal v. Har Kishen 
(4). The views taken by-the Allahabad and 
Calcutta High Courts are diametrically 
opposed to each other, the latter being that 


after 90 days have expired from the date of- — 


a man's death, no application having been 
made in the interval, the appeal auto- 
matically abates or dies; from that moment ` 
time begins to run and, unless within 60 
days an application be made under O. XXII, 
T. 9, the matter ends. On the other hand, 
the view of the Allahabad Court is that 
before there can, be an abatement, there 
must be an order, and it is from the date of 
the order that limitation begins to run, and 
that 60 days are allowed for the making of 
an application to have that order set aside. 
In Ram Gopal v Har Kishen (4) the lower 
Appellate Court had followed the view 
taken by Allahabad ; on appeal a Division 
Bench of this Court took the same view as 
Calcutta, and this has indeed always been . 
the view of this Court, where applications 
made beyond time are treated as equivalent 
to applications under O. XXII, r. 9, Counsel 
for the petitioner urges that in Raghbir 
Saran v. Sohan Devi (3) that matter was not 
fully argued, but it must have been so- 
argued in Kam Gopal v. Har Kishen (4) 
and anyhow we are of opinion that the view 
of the Calcutta High Court is correct, and 
must prevail. The Code -speaks nowhere 
of an order of abatement; O. XXII, r. 4, has 


-not been dealt with in so many words in 


Gujrati v. Sitai Misir (|), and the only 
contention which impresses us atall is that 
in ordinary English a fact is not “set aside” 
but an order is, Where O. XXII, r. 9, 
speaks of setting aside an abatement or 
dismissal, it would possibly be more correct 
to use some other word and to reserve the 


. use of the words “set aside” for the cancel- 


(1) 66 Ind. Cas. 554; 44 A. 459; A. I. R. 1922 All. 209 
(2) 67 Ind. Cas. 917; 49 O. 62; A. I. R. 1922 Gal. 335. 
(3) 86 Ind, Oas. 1: 6 L. 233; 26 P. L. R. 100; A. 1. R. 
1925 Lah. 381; 7 L. L. J. 149. 
508) 88 Ind. Oas. 478; 7 L. L. J. 517; A, I. R. 1925 Lah, 
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a 


. abated. WhereO. XXII, r. 9 speaks of an- 
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lation of an order as opposed to the ignor- 
ing of anevent. Weare, however, of opi- 
nion that as soon as 90 days have expired the 
appeal abates. No reference to that abate- 
ment gives afresh starting point and such 
reference is merely the recital of an event, 
Where, therefore, the appeal is dismissed 
with costs as inthis case as having abated 
in toto, it would no doubt be more cor- 
rect to say: “The appeal has abated against 


one of the respondents. It cannot, therefore, . 


proceed against the remaining respondents 
and is dismissed aBainst them with costs.” 
It is unnecessary to dismiss it against the 
respondent against whom it has already 


abatement or dismissal, the word “dismis- 
gal” refers back to the only form of dismis- 
sal dealt with in O. XXII, namely, the dis- 
missal of a suit on the ground ofa plaint- 
iff's insolvency, Where the suit or appeal is 
dismissed against certain defendants or 
respondents asa consequence of a previous 
abatement, it is dismissed in exactly the 
same way as if the plaintiffor the appellant 
had failed to implead an essential party 
and such failure necessitated sneh dismis- 
sal. We find, therefore, that abatement is 
“automatic after the 90 days have expired, 


and, unless that abatement be set aside on . 


an application presented within 60 days 
oraperiod further extended in virtue of 
s. 5 of the Limitation Act, the suit or appeal 
is dead. No reason has been shown ih this 
case why there should be any extension of 
time and in fact Counsel has not even ad- 
dressed us on this point. 

We dismiss the application with costs. 

R. Ta Application dismissed, 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CIVIL REVISION Appraication No, 12 or 1923. 
February 22, 1926. 
Present:— Mr. Kennedy, A.J. C., and 
Mr. Rupchand Bilaram, A. J C. 
VELJI DAYALJI—Puaintirr— 
APPLICANT 
versus 
Firm or NANDLAL AND OTHERS— 
DEFENDANTS OPPONENTS. 
Civil Procedure Code (Act V of 1908), s. 11— Res 
judicata, plea of—Court of concurrent jurisdiction— 


Judgment, whether operatesas bar—Subsequent suit— 
5, 11, whether exhaustive. ` 


VELJI DAYALJI V. FIRM OF NAND LAL, 


The plea of res judicata is not limitedto the pros 
visions of s. 11 of the O. P. O., nor is it limited toa 
judgment of a Court of concurrent jurisdiction being: 
pleaded as bar to the subsequent suit which is dealt. 
with in the said section butitextends also to a judg- 
ment of a Court of exclusive jurisdiction. [p. 424, 
col, 1.) s 

Dutchess of Kingston's*case, (1776)2 Sm. L. C. 754, 
Poyser v. Minors, (1881) 7 Q. B.D. 329; 50 L. J. Q. B. 
555; 45 L. T. 33: 29 W. R. 773; 46 J. P. 84, Pease v. 
Chaytor, (1863) 3 B. & S. 620; 32 L. J.M ©. 121; 8 L. 
T. 613; 9 Jur. (x. s.) 664; 11 W. R 563; 192 R. R. 233; 
129 R. R 483, Flitters v. Alifrey,.(1875) 10 C. B. 29; 44 
L. J. C. P. 73; 31 L. T. 878: 23 W. R. 412, relied upon, 

Ram Kirnal Shukul v. Rup Kuari, 11 I. A. 37:6 A. 
269: 4 Sar. P.O J. 489; 3 Ind. Dec. (x: 8.) 718 (P. C), 
and George Henry Hook v. Administrator General of 
Bengal, 60 Ind. Cas, 631; 48 I. A. 187; 19 A. L. J. 366; 
40 M. L J. 423; 29 M. L. T. 336; (1921) M. W. N. 313; 
33 C. L. J. 105; 3 U. P. L. R. (P. C.) 17; 23 Bom. L. R. 
648; 25 C. W. N. 915; 14 L. W. 221; 4&8 C7 499(P. C), 
referred to. 

Dulare Lal v. Hazari Lal, 26 Ind, Cas. 56;12 A. 
L. J. 853, distinguished. 

„Application to revise the judgment and 
decree of the Small Cause Court Judge, 
Karachi. 

Mr. Hiranand Bulchand, for the Appli- 
cant. : ye ; 

JUDGMENT.—This is an anplication 
under s. 25 of the Small Cause Courts Act 
against the order passed by the learned 
Small Cause Court Judge, Karachi, dis- 
missing the plaintiff's suit. 

It appears that the plaintiff who is @ 
local merchant agreed to sell a bale of 
piecegoods to the defendant who resides 
and carries on business at Amritsar. There 
were disputes between the parties as to the 
delivery of the bale and each party claim- 
ed damages from ‘the other for breach of 
contract. The defendant, however, fore- 
stalled the plaintiff by instituting a suit 
in the Small Cause Court at Amritsar for 
recovery of Rs. 20 paid as earnest-money 
and Rs. 64 as damages for failure by the 
plaintiff to deliver the bale to him, stating 
that the cause of action arose at Amritsar 
where the hale was to be delivered. The 
plaintiff failed to appear in the Amritsar 
Court and permitted an ex parte decree 
being passed ‘against him. Subsequently 
he brought the present suitin the Small 
Cause Court, Karachi, for recovery of 
Rs, 900 and odd as the loss suffered by him 
for failure of the defendant. to take delivery 
of the hale. The d@fendani pleaded the 
judgment and decree of the Amritsar Court. 
as a har to the present anit. 

Tt was urged on behalf of the yloeintiff 
that as the Small Cause Ceurt, Amritsar, 
bas jurisdiction to try suits orto Rs, 500 
and as the Small Cause Court, Karachi, bas 
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jurisdiction to try suit upto Rs,1,000 and 
as the present suit was one exceeding Rs. 500 
and as such not cognizable by the Amrit- 
sar Court, the judgment and decree of that 
Oourt could not be pleaded asa bar to the 
present suit. 

Now, the plea of res sudi is not limit- 
ed to a judgment of a Court of a concurrent 

_ jurisdiction being pleaded as a bar to the 
subsequent suit which is dealt with in s. 11 
of the C. P. C. but it extends also to a 
judgment of a Court of exclusive jurisdic- 
tion. This was laid down in England as 
early as 1776 in the celebrated case of 
The Dutchess of Kingston's case (1) where 
the joint opinion of the Judges delivered 
in answer to the questions put by House of 
Lords was as follows:— 

“From the variety of cases relating to 
judgments being given in evidence in civil 
suits these two deductions seem to follow 
as generally true. 

First that the judgment of a Court of 
concurrent jurisdiction, directly upon the 
point, is, as a plea, a bar, or, as evidence, 
conelusive, between the same parties, upon 
the same matter, directly in question in 
another Court: Secondly that the judgment 
ofa Court of exclusive jurisdiction, directly 
“upon the point, is, in like manner con- 


clusive upon the same matter, between the. 


same parties, coming incidently in question 
in another Court for a different purpose. 
But neither the judgment of a concurrent 
or exclusive jurisdiction is evidence of any 
matter which came collaterally in question 
though within their jurisdiction, nor of any 
matter incidently cognizable, nor of any 
matter to be inferred by argument from 
the judgment.” In England a judgment of 
a County Court corresponding to the Court 
of Small Causes if not appealed against or 
set aside has been held to be a bar to pro- 
ceedings in. respect of the same matter in 

-the High Court, cf. the case of Poyser v. 
Minors (2), Pease v. Chaytor (8) and Flitters 
v. Allfrey (4). 

- The same principles would indubitably 
apply to a decision of the Small Cause 
Court. Section 16 of the Provincial 
Small Causes Courtg Act gives exclusive 

(1) EN 2 Sm. L. C. 754. 
MOE 7QB r 329; SPL J. Q. B. 555; 45 L. T. 
29 W. R. 773; 46 J. P. 8 


aes (1863) 8 B. & S. 620; 32 LI. M.O. 121; 8 L T. 
813; 9 Jur. (x. 5) 664: 11 W. R. 563: 122 E. R. 233: 129 


R. R. 483. 
_ 4) (1875) 10 O. P. 29; 44 L. J. C. P, 73; 31 L. T, 878; 
23 W: R. 442: 
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jurisdiction to the Small Cause Court 
over certain suits for small amounts 
and s. 27 declares that the decree or 
order made under the provisions of that 
Act shall be final. It was faintly suggest- 
ed that s. 11, C. P. C., was exhaustive and 
whatever may be the law in England the 
present suit being outside the competence 
of the Amritsar Small Cause Court was not 
barred by res judicata. But as held in 
Ram iKirpal Shukul v. Rup Kuari (6) and 
again pointed out in the more recent case of 
George Henry Hook v.Administrator-General 
of Bengal (6), the plea of res judicata still 
remains apart from the limited provisions of 
‘the Code. If the plea of res judicata were 
not to prevail in suits of this nature the 
vary object of the Legislature in providing 
for a speedy and summary remedy by con- 
ferring exclusive jurisdiction on the Court 
of Small Causes in India would, in our opin- 
ion, be frustrated. 

We are aware of a Sin gle Judge judgment 
of the Allahabad High Court in the case 
of Dulare Lal v. Hazari Lal (7) where the 
suit filed in the Small Cause Court had 
been transferred to the Court of the Munsif 
to be tried along with the cross-claim and 
on the claim in the Small Cause Court suit 
being decreed the cross-claim was dismiss- 
ed by the same Judge. On appeal against 
the decree dismissing the cross-claim the 
Appellate Court decreed the cross-claim 
after allowing credit for the claim in the 
Small Cause Court suit and the plea, that 
the decision in the Small Cause Court 
suit which had not been appealed against 
operated as res judicata to the main- 
tainability of the appeal, was not allow- 
ed to prevail, The circumstances of that 
case were peculiar and were such as not 
to invite the application of the maxim 
nemo debet bis vexari pro una’ et eadem causa 
which is the basis of the plea of res judicata. 
The two suits were tried together and the 
cross-claim which was appealable may well 
have been tried as the principal suit and 
the Small Cause Court suit made to follow 
the result thereof. The appeal was a conti- 
nunation of the same suit and the opposite 
party was not being twice vexed for the 
same cause of action. i 

(5) 11 I. A. 37; 6 A. 289, 4 Sar. P. O. J. 489; 3 Ind. 
Dec. (N. s.) 718 (P. C.). 

(6) 60 Ind. Cas. 631; 48 I. A. 187; 19 A. L. J. 366; 40 
M. L. J. 423; 29 M. L, T. 336; (1920) M. W. N. 313; 33 
C. L J. 405; 3 U. P. L. R. È. 0.) 17; 23 Bom. L. R, 


648: 25 0. W. N. 915; 14 L. W. 221; 48 0, 499 P.O) 
(1) 26 Ind, Cab. 56; 12 A. L. J. 853: 
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The defendants’ case as laid was triable 
by the Small Cause Court, Amritsar. That 
Court had exclusive jurisdiction to try that 
suit and the question directly in issue in 
that suit was, whether the present plaintiff 
was guilty of a breach of contract. The de- 
cree of that Court is, therefore, final in res- 
pect of the matter which was directly in 
issue. It was the duty of the plaintiff to 
appear there and to have defended that 
suit. If he treated that Court with contempt 
and failed to appear relying upon the fact 


that he would be able to bring down the. 


defendant who was the plaintiff in that 
suit to Karachi and finds now that his suit 
cannot proceed on the plea of res judicata, 
he was to thank himself. 

We think that the learned Judge of the 
Small Cause Court was right in dismissing 
the plaintiff's suit. 

This application, therefore, fails and is 
dismissed with costs. 

P. B, A. Application dismissed, 


ALLAHABAD HIGH COURT. 
First Cıvıu APPEAL No. 211 or 1922. 
February 22, 1926. 

Present :—Sir Grimwood, Mears, KT., 
Chief Justice, and Mr. Justice Lindsay. 
Firu MUL CHAND.NEMI- CHAND— 
DEFENDANT—APPELLANT 


versus 
Firu BASDEO-RAM SARUP—PLAINTIFF 
— RESPONDENT, 

Landlord and tenant-—Premises damaged by com- 
bustion of cotton stored- -Liability of tenant, 

_In Agra, on 25th March 1920, defendants hired a 
room on the ground floor of the plaintiff's house 
and stored therein 388 bales of cotton. The cotton 
was of 1919 season and remained in that room 
‘throughout the hot weather of April, May and June 
1920. There were three doors to the room but no 
ventilation and when the doors were shut the whole 
room was a sealed chamber. Some days prior to 28th 
July rain had been falling’ At 4 P. m. that 
day the cotton was found to be on fire and the fire was 
not got under until great damage had been done to 
the upper portion of the house: 

Held, that the defendants were liable for damages 
on the ground that the fire which occured would not 
have happened had the defendants exercised proper 
watchfulness and control over the cotton. They had 
the exclusive control and custody of the cotton and 
must be presumed to know the degree of care required 
by persons who store cotton in India in bulk in un- 
ventilated rooms during months of April, May, June 
and July. [p.427,col. 1.] 

First appeal against a decree of the 
Additional Subordinate Judge, Agra, dated 


the 25th April 1922. 
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Sir Dr. Tej Bahadur Sapru, Dr. S. N. Sen, 
Messrs. B. Malik, Baleshwari Prasad and 
Ajudhia Nath, for the Appellant. 

Mr. B. E. O'Conor, Dr. K. N. Katju and 
Mr. N. P. Ashthana, for the Respondent. 

JUDGMENT. —Thisis an appeal froin 
the judgment of the Additional Sessions 
Judge of Agra-whoon the 25th of April 
1922 gave the plaintiffs a decree for 
Rs. 12,800 damages on account of the destruc- 
tion by fire of the major portion of a house 
owned by them on the ground that such fire 
originated through the negligence of the 
defendants. ' 

The defendants are Bankers at Ajmere, 
They also carry on the business of cotton 
commission agents at Agra and elsewhere 
and are a firm of high financial repute. 

On the 25th of March 1920 they had oc- 
casion to require premises at Agra to store 
some 388 bales of cotton of which 363 were 
the property of a firm Sukar Nand-Sham 
Lal. They hired on monthly rent a big 
room on the ground floor of the plaintiff's 
house at Belanganj, Agra. There they de- 
posited the cotton. This cotton was of the 
1919 season and remained in that room 
throughout the hot weather of April, May 
and June 1920, 

There were three’ doors to the room but 
no ventilation and when the doors were shut 
the whole room was a sealed chamber. The 
rainy season in 1920 commenced in this 
Province on or about July 8th, and for 
some days or parts of days prior to the 28th 
July, rain had been falling at Agra. At’ 
about 4 P. Įm. onthat day smoke was seen 
issuing from the room, the alarm was raised, ` 
the doors were eventually opened or broken 
open and the cotton was found to be on 
fire, The fire was not got under until great 
damage had been done to upper portion of 
the house. ; 

The plaintiffs launched a claim against 
the defendants, basing it, unfortunately, 
upon a very unwise ground and one which 
they would have ascertained’ to have no 
reasonable foundation had they taken the 
least trouble to consider the position of the 
defendants and the circumstances’ of the 
case. They alleged and principally relied 
upon incendiarism. § They alleged ‘that the 
defendants in consequence of‘a fall’ in the 
price of cotton deliberately set fire to the 
bales. f 

They further sought to prove, and alleg- 
ed itas acircumstance supporting incen- 
didrism, that the defendants; when they were 


- was not afloat. 
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informed of the fire, refrained from taking 
proper measures to extinguish it. 

The evidence to support incendiarism 
was given by Bhagwat Prasad who was un- 
doubtedly untrustworthy. We can have 
no doubt that in respect of one important 
matter, namely, an allegation that he ré- 
ceived compensation from the defendants 
(see pages 67 and 68), he was telling false- 
hoods. Mr. Prag Narain’s evidence, sup- 
porting the. suggestion of incendiarism, 
was, in ouropinion, ill-considered. Mr. Prag 
Narain was engaged at one time in this very 
case as a Vakil, he gave evidence as a wit- 
ness to the fire and in speaking of the 
firm of Sham Lal Sukar Nand said “I be- 
lieve they have lost heavily and have failed.” 
My belief is based on bazar reports. “The 
rumour, if there was one as to their failure 
was entirely untrue”. 

We regret that a Vakil should have as 
persed the financial solvency of a firm in 
this way in support of a theory of incen- 
diarism or of any other theory and that the 

. Judge should have permitted it. He even 

adopted it in his judgment saying that 
there was nothing onrecord to show that 
the Vakil was in any way interested in 
giving a false deposition or that the rumour 
He evidently, therefore, at- 
tached weight to the rumour. 

It is impossible to understand from the 
judgment whether Mr. Harihar Prasad 
really thought it a case of incendiarism or 
that the cotton was ignited by fire, brought 
negligently into contract. with it, by the 
servants of the defendants, or, whether li- 
ability should fall on the defendants upon 
the ‘ground that admittedly a fire broke out 
on premises occupied by them and under 
their control under circumstances which 
put the burden of proving that they had 
acted in-all respects with reasonable care. 

In the result he gave the plaintiffs a 
decree for Rs. 12,800 based not upon a cal- 
culation of the amount which it would cost 
to make good the damage done but on the 
capital value of the destroyed portion of the 
house, regarded from the letting point of 
view. The plaintiff called only one witness 
on the question of the cost of making good 
and we agree with tHe Judge in regarding 
his evidence as unreliable and his figures 
extravagant and exorbitant. The plaintiff, 
who could have given the Court enlighten- 
ment on the proper amount of damages, de- 
iberately refrained from furnishing figures 

falleged eplargements, repairs and rebuild- 
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ing to the original house and all that is 
known is that he spent Rs. 6,400 in the 
purchase of the house in 1917 and made 
additions’ to it. He produced no books and 
gave no details. He is apparently aggriev- 
ed atthe amount of damages awarded to 
him. but he should have produced evi- 
dence of his actual expenditure and reliable 
witnesses with fair figures, to prove the cost 
of rebuilding. 

On the question as to liability we have 
already indicated our view as to incendia- 


_rism. ‘Wedo not believe for one moment 


the evidence of Bhagwat Prasad who says 
he saw men of the defendants on the pre- 
mises at 3 in the afternoon with a lamp or 
candle, ‘ 

The defendants set up a story that they 
had complained that the students who 
lived on the upper floor used to throw ciga- 
rettes and fore on the balcony and that 
Chaturbhuj had asked them not to do so. 
‘Jest sparks should enter by the sky lights.” 
The defendants alleged that ventilation 
was given to the room by 3 square sky- 
lights placed over the doors. It is obvious 
from the photographs and plans that no 
such sky-lights ever existed. From the 
evidence of Nathu Lal (page 84) it is clear 
that the cotton once it was stored in the 
room was left to itself and all that hap- 
penned was that a servant on the 2nd or 
4th day would go andseeit. By going to 
see it the witness explained that he went to 
the locked doors without the key and 
looked through to see if it was all right. 
Tt was only whena customer wanted to see 
bales that the room was opened and there 
was evidence showing that cotton had 
slumped so badly that there was no buyers. 
No evidence was given to show that the 
room was ever opened during the tremen- 
dous heat of April, May and June, or the 
rainsof July. At page 130 of his judg- 
ment the: learned Subordinate Judge as- 
sumed, because it had been raining, that, 


_ theiefore, it could not be a case of sponta- 


neous combustion. A great deal of argu- 
ment in this Court was addressed to us on 
the negligence in leaving cotton on the 
ground floor of a residential house un- 
watched for monthsand in an unventilated 
room. The cotton must have become bone- 
dry by the end of June and in a condition 
in which it would eagerly absorb moisture 
during the rains and the pressure of one 
damp bale upon another is exactly the very 
circumstance which gives rise to spon- 
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taneous combustion.and which has to be 
guarded against by adequate ventilation, 
the moving tv and fro of the bales, tem- 
perature tests and daily watchfulness 

The plaintiffs were so set upon running 
the case of incendiarism that they overlook- 
ed the importance of getting expert evi- 
dence on the liability of cotton to self- 
ignition, but we are atliberty to, and do, 
disagree with the Judge that the fact of 
wet weather precludes the theory of spon- 
taneous combustion. On the other hand, 
it indicates the likelihood of it. 

We think that the jndgment, unsatis- 
factory asit is on the issues propounded, 
may yet be supported by his finding at page 
132 lines 30 to 40. 


We confirm his decision on the ground | 


that the fire which undoubtedly occurred 
would not have happened had the defend- 
ants exercised “proper watchfulness and 
control over the cotton.’ They had the ex- 
clusive control and custody of the cotton 
and must be presumed to know the degree 
of care required by persons, who store cət- 
ton in India in bulk in unventilated rooms 


during the months of April, May, June. 


-and July. 
The principle of liability is set out in 
the cases of Scott v. London Dock Co. (1), 


Byrne v, Boadle (2) and the Indian case of: 


the River Steam Navigation Co, v. Chout~ 
mul Doogar (3). 

Now as regards the damages. The learn- 
ed Subordinate Judge was, as we have said, 
unable to accept the evidence of Janki 
Prasad, the plaintif gave the Court no help. 
Mr. Prag Narain, who expounded theories 
onthe way cotton burns when an incen- 
diary has been at work also gave expert 
evidence as to the price houses fetch in the 
locality based upon a rental calculation. 
We are of opinion thatif the plaintiff had 
disclosed his books and given the Court a 
straigatforward calculation of the total 
cost of the house at the date of the fire and 
also produced two or three reliable quan- 
tity surveyors and builders he might have 


shown a greater loss than Rs. 12,800. How-- 


ever, he failed to do so, and we propose to 
leave the damages at the amount awarded 
by the learred Subordinate Judge. 


" (1) (1865) 31 L. J. Ex. 220; 3H. & C 593; 11 Jur. 
(x. s.) 204; 13 L. T. 148; 13 W. R. 410; 15) E. R. 665; 
140 R. R. 627. 

(2) (1863) 33 L. J. Ex. 13; 2H. 40. 722; 9L. T. 
450: 12 W. R. 279; 159 E. R. 299; 133 R. R. 161. 

(3) 26 O. 398; 26 L A. 1; 3 C. W, N. 145; 13 Ind, Des. 
(x. a.) 857 (P. Q) : 
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In view ofthe manner in which this case 
was conducted in the lower Court we de- 
prive the plaintiff of his costs in that Court 
and whilst dismissing this appeal do so 
also without awarding any costs to the 
plaintiff-respondent, 


R. L. Appeal dismissed, 


e reee 
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MADRAS HIGH COURT. 
Seconp Civtu APPBAL No. 785 or 1925. 
` October 23, 1925. 
Present:—Mr. Justice Devadoss. 
N. V. NAGESWARA IYER—PLAINTIFF 
i — APPELLANT 
- versus . 
'ALAGU SRINIVASA IYENGAR AND 
OTHERS— DEFENDANTS — RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 59—Regis- 
tration Act (XVI of 1998), s. 49—Hquitable mortgage 
Deposit of title-deeds —Document reciting terms of 
mortgage, almissibility of, without registration—Mort- 
gag2-deed, whether document of title. . 

A mortgage-deed executed by the owner of a pro- 
perty in favour of a third person cannot be deemed to 
be atitle-deed within ths meaning of s. 59, Transfer 
of Property Act, though it may be evidence of the fact 
that the mortgagor dealt with the property as his, 
[p. 423, col. 1.] f i 

An equitable mortgage by deposit of title-deeds is 
created by the borrower depositing with the lender 
his title-deeds, the gist of the transaction being the 
intention that it should be held as security. [p. 428, 
col. 2. 

Bae v. Foster, (1872) 5 H. L. 321; 42 L, J. Ch. 49; 
97 L. T. 231; 20 W. R. 907, and Pranjivandas Jagjivan- - 
das Mehta v. Chaw Mah Phee, 35 Ind. Oas. 190; 43 C. 
SIS at p. 991; (1916) 1 M. W. N. 443; 31 M, L. J. 155: 4 
L. W. 69; 14 A. L. J. 638; 20 0. W. N. 925; 18 Bom: 
L. R661; 20 M. L. T. 242; 9 Bur. L. T. 125; 24 0, 
L. J. 4; 8 L. B. R. 458; 43 I. A. 122 (P, C.), referred 
to. 5 
A document, evidencing an equitable mortgage by 
deposit of title-deeds is compulsorily registrable. [p. 
428, col. 2 | 

Where contemporaneously with the execution of a 
pro-note, the lender wrote a letter stating, “please re- 
tain the title-deeds of the undermentioned property as 
equitable mortgage of title-deeds for the amount of 
pro-note of this day”: 

Held, that the document contained the terms of the 
arrangement under which the loan was made and was 
inadmissible in evidence without registration to create 
a valid mortgage. [p. 429, col. 11 

Velamakanya Krishnaiya v. Ponnuswamy Aiyar, 84 
Ind. Cas. 629; 47 M. 398946 M. L. J. 295; 19 L. W. 384; 
A. I. R. 1924 Mad. 547, distinguished, 


Second appeal against a decree of the 
Court of the Subordinate Judge, Ohingle- 
put. in A. S. No. 50 of 1921. (A.S. No 368 of 
1920, District Court, Chingleput), preferr- 
ed against that of the Cour of-the Ad- 
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ditional District Munsif, 
O. S. No. 231 of 1919, 
Mr: K. Jagannatha Iyer, for the Appel- 


Chingleput, in 


lan 

Mr. K. Bhashyam Iyengar, for the Re- 
spondents. 

JUDGMENT.—The plaintiff sues upon 
an alleged equitable mortgage in his 
favour by defendants Nos. 1 and 2. The 
other defendants are ices from defend- 
ants Nos. 1 and 2. The District Munsif 
gave a personal decree and declined to 
give amortgage decree against the pro- 
perty covered by the equitable mortgage. 
The Subordinate Judge dismissed the suit 
on theground thatthe equitable mortgage 
was not proved and that in consequence 
the suit was barred by limitation. The 
contention of Mr. Jagannatha Iyer for the 
appellant is that the loans given by the 
plaintiff's father were covered by the 
deposit of title-deeds. Exhibit © is a 
usufructuary mortgage-deed executed by the 
defendant in favour of one Desikachariar 
for Rs. 400 on 13th July 1903. This docu- 
ment was deposited to cover the loan. Mr. 
Jagannatha lyers contention is that this 
is atitle-deed, Iam unable to see how a 
mortgage deed executed by the owner ofa 
property in favour ofa third person can 
ever be deemed to be a title-deed. A 
mortgage-deed may be evidence of the fact 


that the mortgagor dealt with the property 


‘as his: butin no circumstances can it be 
considered that a mortgage-deed is the title- 
deed of the mortgagor. I, therefore, hold 
that there was no equitable mortgage creat- 
ed by Ex..C 

Exhibit D is no doubt a title-deed and the 
evidence of P. W. No. 2 is that it was de- 
posited on 15th January 1910. He has not 
been cross-examined on the point and the 
Subordinate Judge was not right in con- 
sidering that the evidence did not make 
oit adeposit of title-deed. Anentry in the 
plaintiffs book, Ex. A (5), shows that the 
two loans of Rs, 350 were covered’ by the 
dsposit of title-deeds. From this evidence 


it is quite clear that Ex. D was deposited . 


for the purpose of creating an equitable 
mortgage in respect of the loans already 
advanced. The contentton of Mr. Bhashyam 
Iyengar for the respondents is that there 
is no evidence as to under what circum- 
stances Hx. D was deposited. But from 
the evidence and the circumstances it ig 
clear that Ex. D was deposited to cover 
the.loan already advanced. An equitable 
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mortgage by deposit of title-deeds is 
created by the borrower depositing | with 
the lender his title-deeds. All that -is re- 
quired to create an equitable mortgage is 
depositing the title deeds with the lender, 
the intention of the lenderbeing to hold 
them assecurity and the intention of the 
borrower toleave them as security with 
the lender. If thereis any writing to evi- 


dence the transaction that would require 


registration: in the absence of registration 
any writing which embodies the transac- 
tion cannot be proved. Lord Cairns observes 
in Shaw v. Foster (1): “It isa well-established 
rule of equity that a deposit of a docu- 
ment of title, without more, without writ- 
ing, or without word of mouth, will create 
in equity a charge.upon the property re- 
ferred to,” 

This passage is quoted with approval 
by their Lordships of the Privy Council in 
Pranjivandas Jagjivandas Mehta v. Chan 
Mah Phee (2), The gist of the transaction, 
therefore, consists in depositing the title 
deed with the intention that it should be 
held as security. From the evidence of 
P. W. No.2 itis quite clear that Ex, D 


` was deposited with the plaintiff's father to 


cover the loan already advanced. 

The next question -is whether the loan of 
Rs 50 evidenced by the promissory-note 
dated 2nd June 1910 Ex. G is covered 
by the equitable mortgage. Exhibit Hisa 
letter written by defendants Nos. land 2 
to the plaintiff's father on 22nd June 1910. 
in that they say : 

“Please retain the title- deeds of our under- 
mentioned property in Koluthur North, 
Chingleput District as equitable mortgage 
ot- title-deeds for the amount of pro-note of 
this day Rs. 50.” I consider that this docu- 
ment contains the terms of the arrange- 
ment under which the loan was made and, 
therefore, this as rightly held by the Sub- 
ordinate Judge, requires registration and 
in the absence of registration is not ad- 
missible in evidence. Mr. -Jagannadha Iyer 
relies upon a recent decision of this Court 
in Velamakanya Krishnaiya v. Ponnuswamy 
Aiyer (3) as supporting his contention that 


(1) (1872) 5 H. L. 321; 42 L.. J. Ob. 49; 27 L. T. 281; 
20 W. 

(2) a5. ind. Oni. 190; 43 C. 895 at p 901; (1916) 1 M. 
W.N. 443; 31M. L. J. 155; 41. W. 69; 14 A 

638; 20 O. W. N. 925; 18 Bom. L. R. 664; DEET 
242: 9 Bur. L. T. 125; 24 0. L. J. 314; 8 L. B. R. 458; 


43 I. A. 122 (P.O 


(3) 84 Ind. se 47 M. 398; 46 M. L, J. 295; 19 
L: W. $84; A. L R. 1924 Mad. 547. 
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Ex. H does not require registration. In 
that case the expression used was f 
“Let it be known that for that I have 
retained with you as collateral security my 
document of the collector's Certificate 
No. 815 in respect of my house bearing 
door No. 11, Tiruvateswaranpet Madras”. 


There the letter refers to a past transac- . 


tion. If a person writes a letter to another 
to the effect that he had already left with 
him certain documents as security for 
- loans already made that letter does not 
require registration. But Ex. H is not 
such a letter. It contains the terms on 
which the loan was advanced and says that 
the document should be kept with him as 
security. Therefore, as regarde the loan 
of Rs 50 the plaintiff is notentitled to get 
a decree as equitable mortgagee. 

The Subordinate Judge's decree is set 
aside and the plaintiff will have interest in 
respect of the property covered by Ex. D, 
The appellant will pay -and receive pro- 
portionate costs throughout, 

Time for redemption will be three months 
from to-day. 


YV. N. Y. Decree set aside. 


ALLAHABAD HIGH COURT, 
First APPEAL FROM ORDER No. 38 of 1925, 
March 2, 1926. 

Present:—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 

HARI CHAND RAI— APPLICANT— 
APPELLANT _ 
versus 
Babu MOTI RAM—Recrtver— 

RESPONDENT, ‘ 

Provincial Insolvency Act (V of 1920), 88.4, 53— 
Insolvency Court, powers of, to go into question of 
title—T wo years’ limitation under s. 58, starting point 
of-—Trausfer of Property Act (IV of 1882), s. 58, 
scope of. 

By the Court --Under s. 4, Provincial Insolvency Act, 
full power is given to the Insolvency Court to decide 
not only all questions of title or priority, but also of 
any nature, whatsoever, whether they involve matters 
of law or of fact, which may arise in any case of insol- 
vency coming within the cognisance of the Court or 
which the Court may deem it expedient or necessary 
to decide for the purpose of doing complete justice. 
Therefore, there is nothing to prevent the Insolvency 

‘Court from declaring, even though it be at the in- 
stance of the Receiver, that certain property belongs to 
the insolvent and that any other person who is put- 
ting forward a claim to itis not really entitled to it. 

. [p. 431, col. 1.) 

.__Shikri Prasad v, Aziz Ali, 63 Ind. Cas. 601; 44 A. 
74; 18 A, L. J, 862; 3 U, P, L, R. (A) 195; A, LR, 
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1922 All. 196, Bansidharv. Kharagjit, 26 Ind. Cas. 026; 
37 A, 65; 12 A. L. J. 1273, and Mahrana Kunwar Y. 
David, 77 Ind. Cas. 57; 46 A. 16 at p. 21; 21 A. L. J. 
737; A. I. R. 1924 All. 40, referred to. e 
The limitation of two,years prescribed under s. 53, 
Provincial Insolvency Act, is applicable to all ‘cases 
where the transfer when originally made was a good 
transfer of property though it was subject to an option 
of avoiding it to be exercised by the receiver, that is 
to say, to a transfer which is only voidable and not 
void. [ibid.] ; 
Where an alienation has been effected by a regis- 


. tered deed the period of two years under s. 53, Pro- 


vincial Insolvency Act, is to be counted from the date 
of execution and not of registration of the deed. |p. 430, 
col. 1. 

NI nents which are voidable under s. 53, Transfer 
of Property Act, are good in law so long as the option 
to avoid them is not exercised by the creditors who 
are defrauded. |p. 430, col. 2.] 

Per Mukerji, J. contra.--An Insolvency Court has no 
jurisdiction to entertain an application of the Receiver , 
to declare an ostensible transfer void if the transac- 


` tion took place more than two years before the ad- 


judication. |p. 431. col. 2.] 

Shikri Prasad v. Aziz Ali, 63 Ind. Cas. 601; 44 A. 
71; 19 A. L. J. 862; 3 U.P. L.R.(A) 195; A. LR. 
1922 All. 196, distinguished. 

Gaura v. Muhammad Abdul Majid, 64 Ind. Cas. 523; 
A. I. R. 1922 All, 443, relied on. 

First appeal from an order cf the Dis- 
trict Judge, Saharanpur, dated the 6th No- 
vember 1924, 

Mr. N. Upadhiya, for the Appellant. 

Dr. K. N. Katju and Mr. Durga Prasad, 
for the Respondent. f 

JUDGMENT. 

Sulaiman, J.—This is an appeal by 
Hari Chand Rai who holds a lease, dated 
the 27th February 1922, and registered in’ 
June following, from the insolvent Lachh- 
man Das, who executed it for himself and 
as guardian of his minor nephew. So far 
the interest of the minor is concerned, 
that does not at all arise in these insolvency 
proceedings. We have to confine our atten- 
tion to the interest of the insolvent in -the 
property covered by the lease. Originally 
the Receiver moved the Court under s. 53 
ofthe Provincial Insolvency Act, for the 
annulment of this lease. Jn the petition 
however, he alleged that the insolvent, in 
order to defeat and delay his creditors had 
executed a fictitious thekanama of a major 
portion of his property fora nominal sum 
in favour of his brother-in-law for a period 
of 20 years. He further alleged that this 
thekanama was only a paper transaction 
and was fraudulently executed. The origin- 
al prayer asked for was its annulment. 
The lessee, however, objected that no such 
theka could be annulled under s. 53 of the 
Provincial Insolvency Act, inasmuch as it 
was executed more than two years prior to 
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the application for adjudication. The Re- 
ceiver had taken up the position that the 

two years were to be counted from the date 
*of its registration. This was not accepted 
by the learned Judge,*and I have no doubt 
rightly so. He has held that the theka 
could.not be annulled as avoidable docu- 
ment under s. 53 of the Provincial Insol- 
-vency Act, At the request of the Receiver he 
treated the application as one unders. 53 
of the Transfer of Property Act for avoid- 
ing a transfer, which had been effected 
with a view to defeat or delay creditors. He, 
however, went into the question of fact 
raised by the insolvent, viz., whether the 
document was really fictitiousand a paper 
transaction, and has recorded a finding that 
the transaction was a fictitious one. 
ther found that, although mutation of 
names had been effected in Revenue papers 
in favour of Hari Chand Rai, this was a 
purely fictitious transaction and Lachhman 
. Das himself continued to collect the rents 
as before. Perhaps it would be convenient to 
mention a few facts in connection with this 
lease. It is not disputed that two decrees for 
asum aggregating to nearly Rs. 25,000 were 
in execution against the debtor Lachhman 
Das, and proceedings taken up to the High 
Court resulted adversely to Lachhman Das. 
This lease was executed soon after the 
termination of these proceedings, while the 
decrees for the above mentioned amount 
. Were still in execution. The lease was in 
favour ofhis own brother-in-law and no 
premium, whatsoever, was’ paid. It does 
not appear what urgency or pressure there 
was for executing this document. The 
statements of the Patwaris for the three 
villages covered by the lease show that 
even subsequent to the execution of 
this document Lachhman Das continu- 
ed to realise the rents from tenants 
and was in effective possession. The gross 
‘profits of the property covered by this 
lease came to about Rs. 1,300; but the net 
rent reserved was only Rs. £00, out of 
which Rs. 370 had to be paid as Govern- 
ment Revenue tothe lambardar. Neither 
the lessee, Hari Chand, nor the debtor 
Lachhman Das has “gone into the witness- 
box to explain under what circumstances 
this lease had been executed. No account 
books have been produced by the lessee to 
indicate that he has been in effective posses- 
sion of these properties. No doubt, one or 
two decrees for rent against tenants obtain- 
ed through the Rerenue Court have been 
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produced. But they by themselves would 
not be conclusive. Having considered the 
case onthe merits, 1 am satisfied that there 
is no good reason for differing from the 
findingof the learned District Judge that 
this lease was in reality purely fictitious 
and a paper transaction and did not pass- 
title to the lessee, Hari Chand Rai. 

The learned Advocate for the appellant 
contends before us thatit was not open to 
the Insolvency Court to gointo this matter 
at all. Ifthe petitionofthe Receiver were 
to be construed strictly and he were pinned 
down to the section under which it was 
made, there may be something to he said 
in support of this contention ; but there is 
no doubt that allegations made in the 
petition, although the wrong section was 
quoted, amounted to an assertion that the 
transaction was wholly fictitious one and 
was in no way binding on the insolvent. 
In view of this circumstance, Iam ofopinion 


that the finding of fact arrived at by the 


District Judge was not improper. 

The question remains whether it was open 
to the Insolvency Court to go into this 
matter at the instance of the Receiver. The 
learned Vakil for the respondent has strong- 


ly relied on the case of this Court reported ° 


_as Shikri Prasad v. Aziz Ali (1), where two 


learned Judges expressed the view that the 
Insolvency Court has to apply and decide 
all questions of general law, including such 
questions as are raised by s. 53 of the 
Transfer of Property Act. After expressing 
this opinion, the learned Judges remanded 
the case for disposal of the question that 
was raised. It may, however, be pointed 
which are voidable 
under s. 53 of the Transfer of Properly Act, 
are good inlaw so long as the option to 
avoid them is not exercised by the creditors 
who are defrauded. A prayer to avoid 
such voidable documents does not neces- 
sarily raise a question of title or of priority. 
mentioned ins, 4of the Provincial D sol- 
vency Act of 1920 As to whether it is cover- 
ed ly the wider expression “of any nature 
whatsoever’ I.would require further ccn- 
sideration before expressing any final opin- 
ion. It, however, seers to me that ihere 
is nothing to prevent an Insolvency Court 
from going into the question of title and 
holding that a certain document executed 


by the insolvent is not only voidable but’ 


really void, being fictitious. lf a docu- 


(1) 63 Ind, Cas. 601; 44 A. 71; 19 A. L J. 862; 30, 
P. L. R, (ay 193; A. I. R. 1922 Ail, 196, 


b 


(94 1. 0. 1926] 
ment which is never intended to take effect 


“and which in law does not pass title, is void 


- Bansidhar v. Kharagjit (2). 


N 


ab initio, the property remains vested in the 
insolvent and belongs to him. Any person, 
who puts forward a claim to such property 
is a claimant to it and raises a question of 
title. Iam, therefore, unable to hold that 
the Receiver cannot at his own instance 
havə such a question of title decided by 
an Insolvency Court. Even prior to Act V 
of 1920, when there was no provision cor- 
responding to s» 4 of the new Act, a Bench 
of this Court held that, even ifa case did 
not fall under s. 36 ofthe old Provincial 
Insolvency Act, the Court had power to 
inquire whether a disputed property was 
the property of the insolvent or not; vide 
As pointed out 
by mein the case of Mahrana Kunwar v. 


David (3), there was a-conflict of opinion: 


between this Court and the Calcutta High 
Court, the view prevailing in the latter 
Oourt being thata question of title could 
be disposed of by a regular suit only. The 
enactment of s. 4 gives effect to the view 
which prevailed in this Court. Under that 
section, full power is given to the Insolvency 
Court to decide not only all questions of 
title or priority, but also of any nature, what- 
soever, whether they involve matters of law 
or of fact, which ‘may arise in any case of 
insolvency coming within the cognisance 
of the Court or which the Court may deem 
it expedient or necessary to decide for the 
purpose of doing complete justice. It seems 
therefore, that: the Insolvency Court has 
full power to declare, even though it be at 
the instance of the Receiver, that certain 
property belongs to the insolvent and that 
any other person, who is putting forward a 
claim to it, is not really entitled toit. This 


by no means implies an annulment of a 


voidable transfer within the meaning of s. 
53 of the Provincial Insolvency Act. The 
limitation of two years, prescribed under s, 
53 is applicable to all cases where the 
transfer when originally made. wasa good 
transfer of property though it was subject 
to an option of avoiding it to be exercised 
by the Receiver. But such a transfer is 
only voidable and not void and remains 
good so long as it is not annulled 
by the Court. On the other hand, a 
transfer which is wholly fictitious from 


. the very beginning, is of no effect and does 


(2) 26 Ind. Cas. 926; 37 A. 65; 12 A. L. J. 1273. 
(3) 77 Ind. Cas. 57; 46 A, lüat p. 21; 21 A, I. d. 
787; A I R, 1924 AlL 40, | 
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not require to be annulled. All that the 
Court has to do in such a case is to decide 
that itis void, which decision will bind the 
claimant to the property as if it were by an 
ordinary Civil Céurt. In this view of the 
matter, I am unable to hold that the Court 
below has acted | without jurisdiction in’ 
recording its finding that the transfer is 
wholly fictitious and not binding on the 
insolvent or the Receiver. 

I would, therefore, dismiss the appeal. 

Mukerjes, J.—WhileI agree entirely 
with my learned brother on the question of 
fact, I have the misfortune to disagree with 
him on the question of law. I agree that 
the transaction in the present case was a 
fictitious one and was only a cloak to pro- 
tect the insolvent Lachhman Dass'’s property 
from being taken in execution of decrees. 
But the matter does not end there. 

The Receiver sought the aid of the Insol+ 
vency Court by a petition setting forth that 
the transaction was voidable as against him 
and asking that under s, 53 of the Lnsolvency 
Act it might be avoided. It was pointed 
out on behalf of the transferee, the lessee, 
that the transaction had taken place more 
than two years prior to the adjudication of 
the insolvent and that therefore, it was 
beyond the jurisdiction of the Insolvency 
Court to touch the transfer. The learned 
Judge was of. the same opinion, But he 
allowed the petition of the Receiver to be 
treated as a suit under s. 53 of the Transfer 
of Property Act, He accordingly took cog- 
nisance of the petition and having heard 
the case, came to the conclusion already 
stated, 

l bave given the point raised my best 
consideration and Iam clearly of opinion 
that an Insolvency Court has no jurisdic- 
tion to entertain an application of the 
Receiver to declare an ostensible transfer 
void within the meaning ‘of s. #3 of the 
Insolvency Act ifthe transaction took place 
more than two years before the adjudica- 
tion. - 

It is clear that s. 4of the Insolvency Act 
is controlled by the opening words subject 
tothe provisions of this Act. The ques- 
tion is whether an adjudication of a ques- 
tion of title is or is not controled by the 
provisions of s. 53 of the Insolvency Act. 
It has been urged on behalf of the re- 
spondent that s. 53 would apply to the case 
of a transfer which would be good enough, 
unless challenged by the Receiver but would 


“not apply where the transfer is yoid ab 
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initio and in fact is fictitious giving no title 
to the ostensible transferee. 

This alleged distinction, in my opinion, 
does not exist so faras g. 53 of the Insol- 
vency Act is concerned, All that it lays 
down is this that a Receiver can ask the 
Insolvency Court to declare as of no effect 
certain transactions which appear to be on 
the face of them transiers. The section has 
nothing todo with the distinction between 
a transaction which is void ab initio and 
a transaction which is voidable at the op- 
tion of a party. Indeed, in the case of 
transfers by debtors, either they are meant 
to operate bona fide or they are meant to 
be mere cloaks forthe protection of debtor's 
property. So far as I am aware there is no 
third class. Bither the property is to be 
protected from the creditors or the property 


is to be taken by the ostensible transferee - 


‘as under a real transfer. Where a transfer 
is meant to be good and is bona fide no 
title whatever remains in the transferor, 
the debtor, and the property passes beyond 
the control of the debtor and also of the 
Receiver in insolvency. Where the transfer 
is a merecloak for the protection of the 
debtor’s property, the creditors and also 
the Receiver can seek proper remedy fora 
declaration of the character of the transfer. 
The question is as to the forum where the 
creditor orthe Receiver will seek his remedy. 
In my opinion s. 53 of tite Insolvency Act 
declares that so far as the Receiver is con- 
cerned he can seek the relief in the Insol- 
vency Court, provided the transaction is 
within two years as already mentioned. If 
the transaction is beyond two years he must 
seek his remedy'by an ordinary civil suit 
instituted under s. 53 of the Transfer of 
Property Act. 

As for authority. The only authority that 
has been produced before us by the learned 
Counsel for the Receiver is the case of 
Shikri Prasad v. Aziz Ati (1). In that care 
mo distinction, as has been sought to be 
drawn on behalf of the respondent, was 
drawn. The case decided that it was open 
to an Insolvency Court to try question raised 
unders. 53 of the Transfer of Property Act, 
The Court was not called upon to decide 
what would be the effect of s. 53 of the 
Insolvency Act in particular cases. In my 
opinion this case is no authority on the 
question which we have-now to decide. 
On the other hand in the case of Gaura 
y, Muhammad Abdul Majid Ki two learned 

(4) 64 Ind, Cas, 583; A, I, R, 1922 All, 443. | 
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Judges of this Court [one of whom compos- 
ed the Bench which decided the case in 
Shikri Prasad v.Aziz Ali(1)], held that where 
the transaction was more than two years’ 
old, it was not open to. the Insolvency 
Court to scrutinise it under the provisions 
ofs. 53 of the Transfer of Property Act. It 
is true that the learned Judges considered 
the provisions of s. 36 of the Insolvency 
Act of 1907 and they had not to construe 
the present Act. But, in my opinion, that 
isno distinction, because s. 53 of the pre- 
sent Insolvency Act is a pure re-production 
of the old s..36 of Act of 1907 and s. 4 of 
the present Act is subject to the provisions 
of s. 53. ` 

I may point out that ifthe question of 
limitation and jurisdiction that has been 
raised in this case has to be determined 
after a trial on the merits of the question 
raised, no utility will be left fora section 
like s. 53 of the Insolvency Act. One 
party, the Receiver, would assert that the 
transfer is fictitious, pure and simple, and 
that it did not pass any title to the trans- 
feree, and that, therefore, a declaration to 
that effect should be made by the Court, 
The other party, the ostensible transferee, 
would assert that it isa good transfer, and 
that he has been holding the property for 
more than two yearsin good faith. The 
preliminary question of limitation and 
jurisdiction cannot be decided without the 
Oourt going entirely into the merits of the 
case and finding whether the transaction is 
a good one or a bad one. This, I think, 
could not have been contemplated by the 
framers of s. 53 of the Insolvency Act. ` 

I would, therefore, allow the appeal, set 
aside the decree of the Court below and 
dismiss the Receivers application with 
costs. 

By the Court.—The appeal is accord- 
ingly dismissed, but as it raised a difficult 


question of law we direct that the parties 


should bear their own costs of this appeal., 
R. L, Appeal dismissed, 


(94 I. o. 1926} 
- - PATNA HIGH COURT. 

Tire Suit No. 1 or 1923.. 
February 9, 1926. 
Present:—Mr. Justice Das and 

Mr, Justice Ross. _ f 
Musammat KHURSAIDI BEGUM— 
PLAINTIFF - 
versus , 
Tus SEORETARY or STATE ror INDIA 
IN COUNOIL—DEFENDANT. 
Muhammadan Law—Inheritance—-Shia Law—Last 
owner dying heirless—Imam, rights of —Escheat, law of 
--Sovereign act—Right of suit—Trust in favour of 
poor Shias—Community, right of, to sue for declara- 
tion—Civil Procedure Code (Act V of 1909), s. 92, 
scope of. i 
liven if a trust be in favour of poor men of Shia 
community, the entire community is interested to 
have the trust declared. |p. 436, col. 2.] 

According to Shia Law proper where a Shia dies with- 
out lsaving any heir his property goes to Imam to be 
dealt with by him as he pleases. But the. practice of 
the Imam had established a rule which was binding 


- -upon the Mujtahids who took the property during the 


abaence of Imam Mehdi on his behalf, and under that 
practice property was to be distributed among the 

oor and’the indigent. But this rule of inheritance 
is not in force in British India. In British India any 
question touching inheritance is determinable in a 
manner personal to the last owner. But when it is made 
out clearly that by the law applicable to the last owner 
there is a total failure of heirs, then the claim to the 
property ceases to be subject to any personal law, the 
law of escheat intervenes and prevails. Private 
ownership not existing, the State must be owner as 
ultimate Lord. [p. 439, col. 1; p. 440, col. 1.] 

Collector of Masulipatam v. Cavely Vencata 
Narainapah, 8 M. I. A. 500; 2 W. R. P. C. 59; 1 Suth. P. 
O. J. 417; 1 Sar. P. O. J. 752; 19 E. R. 620, followed. 

There isa great and clear distinction between acts 
done in the exercise of what are usually termed Sove- 
reign powers and acts done in the conduct of under- 
takings which might be carried on by private indivi- 
duals without having such powers delegated to 
them. [p. 437, col, a 
If the Secretary of State takes the property by an 
act of Sovereignty then no suit lies, but if on the 
other hand he takes it under the colour of a legal 
Hie then his act will be within the jurisdiction of 
the Courts, When the Secretary of State takes pro- 
perty under a decree of Court, the acquisition is one 
under the colour of a legal title and not by an act of 
Sovereignty. [p. 437, col, 2.] 

Section 92, O. P. C., regulates suits where there is a 
breach of an express or constructive trust created for 
public purpose of a charitable and religious nature 
but a suit to establish the existence of the trust itself 
is bayoalitsambit. [p. 433, cal. 1.) 

Sir Ali Imam, Messrs. Siveshwar Dayal, 
Syed Ali Khan, Khurshaid Ilusain, Syed 
Nooruddin, S. N. Bose, Ahmad Reza and 
A. H. Fakhruddin, for the Plaintiff, 

Messrs. P. C. Manuk, Government Plead- 
er, Noorul Hussain, C. M. Agarwala and 
A. T, Sen, for the Defendant. 


` JUDGMENT, 
Ross, J.—The first plaintiff was the 
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President of the Anjuman Imamia of the 
town of Gaya. After his death his widow, 
has been substituted for him. The 2nd 
plaintiff is the Mufti of the said Anjuman. 
The plaintiffs sue on their own behalf ard 
on behalf of the Shia community. The de- 
fendant is the Secretary of State for India 
in Council. N 
The case of the plaintiffs is that one Raja 
Mode Narain Singh of Tikari in the Dis- 
trict of Gaya had a Muhammadan mistresa 
named Barati Begum to whom he granted 
large moveable and immoveable properties. 
Barati Begum had four children, Mirza 
Himmat Bahadur, Mirza Ekbal Bahadur, 
Bismillah BegumandSharf-un-nissa Begam. 
She died on the 16th of February 1860, 
leaving her surviving the first three of. the 
aforesaid children who belonged to the 
Shia sect of Muhammadans and succeeded 
to her property. In respect of one mahal 
called Taluka Belkhara she had executed a 
deed of taksimnama in favour of her. 
children, Mirza Ekbal Bahadur was in 
possession of properties yielding an income 
of more than a lakh of rupees, He marri- 
ed Sahebzadi Begum, a lady of Benares, 
and died childless in 1867, his properties 
passing to his widow. He had brought up 
as his own son the son of his sister named 
Mirza Jalal-ud-din Bakht Bahadur, and 
Sahebzadi Begum executed a deed of gift 
of all her properties in his favour in 1872, 
She died in Karbala in 1875. In 1878a suit 
was insituted by the Secretary of State for 
India in Council against Mirza Jalal-ud-din 
Bakht Bahadur in the Court of the Subordi- 
nateJudge of Gayafor the recovery of the 
entire estate of Mirza Ekbal Bahadur and of 
Sahebzadi Begum on the ground that Mirza 
Ekbal Bahadur being the son of a Hindu 
Raja could not succeed under the Shia Law 
to the estate of his mother Barati Begum; 
and that, as he died childless under the 
Shia Law his widow. could not succeed to 
his estate; and, therefore, the deed of gili 
infavour of Mirza Jalal-ud din Bakht Bahu- 
dur was invalid, Onthe7th of May 1879 
the suit was decreed for possession of the 
immoveable properties and dismissed as 
regards the moveables. The plaintiff in 
that suit obtained ‘possession of the im- 
moveable properties. The judgment in 
that suit is made part of the plaint and it 
is pleaded that no regard has been paid 
to the finding recited in the plaint. Im- 
mediately after the decision of the case 
the Secretary of State got possession oyey 
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all the immoveable properties. The plaint- 
iffs contend that while they have no objec- 
tion to. the right of the Government to hold 
possession of the estate, the escheated 
estate is a trust property forthe benefit of 
the Shia community and thatthe Govern- 
ment. is bound to apply the income to pious 
and religious purposes as enjoined by the 
Shia Law. It is alleged that under the 
Muhammadan Law of the Shia sect no Shia 
dies heirless for the last Imam named 
Hazrat Imam Mehdi is the heir when there 
is no natural heir, and that this position 
was admitted by the Secretary of State for 
India in the aforesaid litigation. It is further 
alleged that the Anjuman Imamia of Gaya 
exists from 1892 and represents the whole 
Shia community in the district and the 
Anjuman and the plaintiffs as beneficiaries 
under the trust. It is also stated that a 
memorial was submitted to the Governor of 
Bihar and Orissa in Council for a grant for 
religious purposes out of the income of the 
trust estate and that the memorial was re- 
jected and that at a meeting of the Anju- 
man Imamia held on the 10th of December 
1922 the plaintiffs have been authorised to 
institute this suit. The cause of action is 
‘the disregard of the defendant to spend the 
income of the trust estate according to the 
' Shia Law and it is a recurring cause of 
action, The date of the refusal of the 
Government to entertdin the memorial of 
the Anjuman, namely, the 12th of August 
1922, is stated as the date of the cause of 
‘action. The bulk of the trust estate, name- 
ly, the Mahal Belkhara is situated in the 
District of Gaya. The plaintiffs pray for a 
declaration that the escheated estate desc- 
ribed in the schedules to the plaint is a 
trust property for the benefit of the Shias in 
-general and of the Shia [community of Gaya 
in particular; for an injunction 1estrain- 
ing the defendant and his Government from 
using the income of the trust estate for any 
purpose other than that enjoined by the 
Shia Law: for costs and for general relief. 
The defence is that the plaint is insuffi- 
ciently stamped; that the suit is barred by 
limitation; that the defendant has been in 
possession of the prqperties in suit as full 
owner for upwards @f 40 years; and that 
no Shia ever put forth any claim. on any 
ground tothe same. Itis denied that the 
estate is a trust estate and that the plaintiffs 
.or other Shias have any interest of any sort 
„in the properties in suit or have any cause 
-of action -againgt the defendant, It is 
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alleged that the defendant is not a trustee 
and is incapable of being a trustee; that he 
did not get the properties in suit under the 
Shia Law, but under the law of escheat and 
that he has been in possession of the escheat- 
ed estate as absolute owner and not as 
trustee; that Barati Begum, Sharaf-un-nissa 
Begum and Mirza Ekbal Bahadur died heir- 
less and their properties escheated to the 
Crown; that the properties were claimed in 
1878 in suits against Jalal-ud-din Bakht 
Babadur and Bismillah Begum and Mirza 
Himmat Bahadur not on the strength of the 
Shia Law but on the law of escheat and that. 
the title of the Crown under the law of 
eacheat was declared and possession was 
decreed and that the Court rejected the 
plea that the Imam Mehdi was the heir and 
that the Mujtahids were entitled to posses- 
sion. It is pleaded that the plaintiffs’ 
interpretation ‘of the judgment is not 
correct. It is further pleaded that 
religious and moral injunctions and direc- 
tions of the Shia Law are not binding on 
and enforceable against the defendant; that 
the income of the properties cannot be spent 
according to the Shia Law; and that the 
Anjuman and the plaintiffs and other Shias 
are not beneficiaries and are not interested 
in the properties in suit. Ina supplement- 
ary written statement it is pleaded that the 
suit is not maintainable without compliance 
with the provisions of s. 92 of the OC. P. O., 
and that it is barred as res judicata. In a 
further supplementary written statement it 
is pleaded that five properties specified 
therein had been transferred to other per- 
sons who were necessary parties and that 
the defendant has no interest in them and ` 
the euit is barred in respect thereof by 
general and special limitation. 

The following issues were framed:— 

“1. Has the claim been undervalued? Is 
the Court-fee insufficient? 

2. If the cause of action recurrent? dÊ 
so, to what extent? Isthe suit barred by 
limitation? 

3. Isthe suit barred by the principle of 
res judicata? 

4. Are the plaintiffs entitled to maintain 
the suit? 

5. Does the suit lie against the Secretary 
of State for India in Council as agent of 
the Sovereign? p 

6. Does the suit infringe the provisions 
of s. 92 of the C. P. C.? j 

7. Isthe Imam Mehdi the legal heir, 
under the Shia Law, of a Shia dying with- 


» 
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out natural heiis? Was this not found in 
the judgment of the 7th May 1879 annexed 
to the plaint? Was this not admitted by 
the plaintiff in the suit? . 

8. If so, does the defendant hold the 
Property in suit to the use ofthe Shia com- 
munity until the Imam Mehdi appears? 

9. Has the defendant obtained the said 
property under the general law of escheat, 
free from the restrictions of the Shia Law, 
by the aforesaid judgmént or. otherwise? 

10. Is the defendant capable of being a 
trustee? Ifnot, is the suit maintainable 
against him? 

ll. To what relief are 
entitled? ; 

Before discussing the issues it may be 

mentioned here that by an order, dated the 
16th of January 1924, an application under 
O. I, r. 8 for permission to sue on behalf of 
the Shias generally who are interested in 
the subject-matter of the suit and also for 
notice of the institution of the suit being 
given to all the persons: interested was 
granted and notice was duly given in the 
usual way. ; 
_ Issue No. 1.—This issue has been decided 
in favour of the plaintiffs by order, dated 
the 6th February 1924 which is to be read 
as part of this judgment. 

Issue No, 2.—From the plaint in the pre- 
sent suit it would appear that Taluka Bel- 
khara was the subject of a deed of taksim- 
nama executed by Barati Begum. This is 

` stated in para. 4. In‘para. 18 of the written 
_ Statement while certain of the allegations of 
para. 4of the plaint were traversed, there was 
no denial of this taksimnama; and for the 
purposes of this suit the allegation in the 
plaint must be accepted, although no -docu- 
ment has been produced and, so far as I 
can discover in the litigation of 1878 there 
was no reference to any such instrument. 
Barati Begum died in 1860. As no trust 
was set up, time began to run from that 
date; and, as regards the estate other than 
Taluka Belkhara which was the subject of 
the taksimnama, the title of the Shia com- 
munity, if any, became barred long before 
the suits of 1878 gave the property to the 
Secretary of State. As regards Taluka 
Belkhara time began to run as to the share 
‘of Ekbal Bahadur from the 15th of August 
1867 when he died. The property became 
vested in the Secretary of State on the 
ith of May 1879. ` It was stated in the 
argument by the. learned Vakil for the 
defendant that possession was not taken 


the plaintiffs 
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until the year 1881, but this does not appear 
to be correct. On the contrary the plaintiffs 
said in their.present plaint that immediate- 
ly after the decision of the case the decree | 


‘was executed and the Secretary of State for 


India in Council got possession over all 
the immoveable properties claimed by him. 
The original record has been sent for from 
the record room of the Calcutta High Court 
and it appears from the petitions of com- 
promise filed in the appeal from the decree. 
of the Subordinate Judge, dated the 8th of 
June 1880, that the Secretary of. State had ` 
already executed the decree and obtained 
possession. There is, therefore, no material 
for holding that possession was not obtained 
until more than twelve years had expired 
from the date of thedeathof Ekbal Bahadur; 
and as regards the interests of Himmat 
Bahadur. and Bismillah Begum in the 
taksimnama properties itis clear that, as 
they were alive when the suits of 1878 
were decided, time had not begun to run 
in respect of their interests when the Sec- 
retary of State entered into possession. 
With regard to the taksimnama properties, 
therefore the question of limitation must 
be decided with reference to s. 10 of the 
Limitation Act. The argument of the 
plaintiffs is that as to this part of the 
property they are protected by s. 10 of 
the Limitation Act: (s. 73 was also refer- 
red to, but that has obviously no ap- 
plication.) Now by pleading limita- 
tion the defendant admits that the Shias 
once had title, but it has been lost by 
lapse of time. The plea, therefore, is in 
this form that the property was trust pro- 
perty butnot property held in trust fora 
specific purpose, In Burdick v. Garrick 
(1) Giffard, L. J., said “I do not hesitate 
to say that where the duty of persons is to 
receive properly, and to hold it for another, 
and to keepit until it is called for, they 
cannot discharge themselves from that 
trust by appealing to the lapse of time. 
They can only discharge themselves by 
handing over that property to somebody 
entitled foit.” In Lyell v. Kennedy (2), 
Lord Macnaghten in adopting that dictum 
said “Nor do 1 think it can make any 
difference whether the duty arises from con- 
tract or is so connected with some previous 
request, or whether it is sélfimposed and 


(1) (1870) 5 Ch. 233 at p. 243; 39 L. J. Ch. 369; 18 
W. R. 387. : 
(2) (1889) 14 A, O. 437 at p. 463; 59 L. J. Q. B. 268; 


436 
undertaken without’ any authority what- 
ever.. If it be established that the duty 
has infact been undertaken and that pro- 

_perty has been received by a person assum- 
ing to actin a fiduciary character, the same 
consequences must, I think, in every case 
follow.” The „determination of this ques- 
tion will, therefore, depend upon (i) whe- 
ther the Shia Law impressed a definite trust 
upon this property; and (2) whether under 
the judgment of 1879 the Secretary of State 

` took the property with notice of that trust. 
The result, therefore, is that with regard to 
the property in suit except Taluka Belkhara 
the suit is barred by limitation and, whether 
as regards Taluka Belkhara it is;also barred, 
will depend upon the decision of the issues 
on the merits. . - 

Issue No. 3.—The suit is not barred by the 
principle of res judicata as it is notbetween 
the same parties in the suits of 1878. 

Issue No. 4—The plaintiffs sue on behalf 
of the entire Shia community. In order to 
conduct the action the plaintiffs must re- 
present theclass. They have been permit- 
ted to sue as representing the class. They 
must also give an opportunity to the class 
to say whether the class wants to be repre- 
sented by them. This has been done by the 
notice under O. I, r: 8, But learned Counsel 
for the defendant contends that as represent- 
ing the entireShia community the plaintiffs 
cannot be said to represent the Shia poor 
in particular (who are the true cestuis que 
trustent) and that the Shia poor have a 
hostile right to the general Shia community. 
It is centended that a claim on behalfof 
the Shia in generalcannot be joined with 
a claim on behalf of the Shia poor 
because . their interests are necessarily 
éonflicting. The principle governing: re- 
resentative actions is thus stated by Lord 
Mancnaghten in Duke of Bedford v. Ellis 
(3) “Given a.common interest and a common 
grievance,.a representative suit was in order 
if-the relief sought was in its nature bene- 
ficial to all whom the plaintiff proposed to 
‘represent, Now while itis true that com- 
-munity of interest is the essence ofa re- 
-presentative.actiqn, and an order appoint- 
“inga person to representa class does. not 

affect one of the class who has a distinct and 
independent right in another capacity[In re 
`Lart (4) and Daniel's Chancery Practice, 
-8th Edition, 869] yet it seems to me that 

> (3) (1901).A. O. 1; 70 L.-J. Ch. 102; 83 L. T. 686. 


* (4) (1896) 2 Ch, 788; 65 L. J, Ch. 846; 75 L. T, 175; 
48 W.R. 27.. 
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so far as the present suit -is coneerned it i$ 
a suit for a declaration of trust and in- this 
matter the interests of all Shias are identical. 
It may bethat if there is a trust itis the 
poor Shias who are the beneficiaries, but the 
entire Shia community is interested to have 
the trust declared even if it be a trust in 
favour of the Shia poor, and in this matter 
it seems to me impossible to distinguish, or 
to infer a conflicting interest, between those 
who are actually poor and those who are 
only potentially so. I would, therefore, 
decide this issue in favour of the plaintiffs. 

Issue No. 6 —The statutory provisions 
relevant to this issue ares. 79 of the O. P. 
C. ands. 32 of the Government of India 
Act. Section 32 provides that every person 
shall have the same remedies against the 
Secretary of State for India in Council as 
he might have had against the Hast India 
Company ifthe Government of India Act, 
1858, and this Act had not been passed, and 
that the property for the time being vested 
in His Majesty for the purposes of the 
Government of India shall be liable to the 
same judgments and executions as it would 
have been liable to in respect of liabilities 
lawfully incurred by the East India Com- 
pany ifthe Government of India Act, 1858, 
and this Act had not been passed. The 
question of the liability of the Secretary 
of Statefor India in Council to an action 
in the Municipal Courts was discussed in 
the Peninsular & Oriental Steam Naviga- 


tion Company v. Secretary of State for — 


India (5) where Barnes Peacock, O. J., said: 
“In determining the question whether the: 
East India. Company would, under the 
circumstances, have been liable to an action, 
the general principles applicable to Sover- 
eigns and States, and the reasoning deduced 
from the maxim of the:English Law that 
the King can do no wrong, would have no 
force. We.concur entirely in the opinion 
‘expressed. by Chief Justice Grey in the.case 
of Bank of Bengal v. East India: Company 
(6) which was cited in the argument, that 
the fact of the Company's having been in- 
vested with powers usually called Sovereign 
powers did not constitute them Sovereigns.” 
We are further of opinion ‘that the East 
India Company were not Sovereigns, and, 
therefore, could not claim all the exemptions 
of a Sovereign, and that they: were not- the 
public servants of Government, and, there- 
fore, did not fall under the principle of the 
(5) 5 B. H. O. R. App. 1, . ; 
(8) Bignell] Rep. p, 120, 
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cases with regard to the liabilities of such 
persons, but they were a Company to whom 
Sovereign powers were delegated, and who 
traded on their own account and for. their 
own benefit, and were engaged-in transac- 
tions partly for the purposes of the Govern- 
ment and partly on their own account, which 
without any delegation of Sovereign rights, 
might be carried on by private, individuals. 
There isa great and clear distinction bet- 
ween acts done in the exercise of what are 
usually termed Sovereign powers and acts 
done in the conduct of undertakings which 
might be carried on by private individuals 
without having such powers delegated to 
them Moodaley v. Hast India Company (7). 
But the Master of the Rolls, afterwards Lord 
Kenyon, said: “I admit that no suit will lie 
in this Court against a Sovereign power 
for anything done in that capacity but I 
do not think the East India Company is 
within the rule, They have rights as a 
Sovereign power, they have also duties as 
individuals”...... But where the act is done 
or a contract is entered into in the exercise 
of powers usually called Sovereign powers, 
by which we mean powers which cannot 
be lawfully exercised except by Sover- 
eign or private individuals delegated by 
a Sovereign to exercise them, no action 
will lie.” The same principle was laid 
down in the [Raja of Tanjore's case] 
Secretary of State for India v. Kam- 
achee Boye Sahaba (8) where the question 
was put thus: “The next question is, what 
is the real character of the act done in this 
case? Wasita seizure by arbitrary power 
on behalf of the Crown of Great Britain of 
the dominions and property of a neighbour- 
ing State, an act not affecting to justify itself 
on grounds of Municipal Law? Or was it, 
in whole or in part, a possession taken by 
the Crown under colour of legal title of 
the property of the late Raja of Tanjore 
in trust for those who, by law, might be en- 
titled to iton the death of the last posses- 
sor?” Similarly in forester v. Secretary of 
State for India in Council (9)it was held that 
the resumption was not an act of State. 
It was the “resumption of lands previously 
held from the Government under a par- 
ticular tenure, upon the alleged determina- 


(7) (1785) 1 Bro. O. O. 469; 28 E. R. 1245. 
TM. I. A. 476: 13 Moo P. C. 22,7 W.R (lag) 
135 CW RB OAZ 1 Sath. P. O, J. 373; oe P: 
0. J. en 15 B. R. 9; 19 E. R. 388; 132 R. R. 
(9, LA. Sap, Vol. 19; 13 W.R. ae 12 "BL. R. 
"229; 3 Sar. P. Q. J, l; 1 PR 1872 (P. O.). 
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The possession: was 
title. being the undoubted right of the 


Sovereign power to resume, and retain ‘og 
assess to the public revenue, all lands within 


.its territories upon the determination of 


the tenure, under which they may have 
been exceptionally held rent-free. If by 
means of the continuance of the tenure or 
for other cause a right be claimed in de- 


rogation of this title of the Government 


that claim, like any other arising between 
the Government and its subjects would 
prima facie be cognizable by the Munici- 
pal Courts of India” Sirdar Bhagwan Singh 
v. Secretary of State for India (10) was a 
case where the act of Government was done 
in accordance with the notions of the Gov- 
ernment of what was just and reasonable 
and not according to any rules of law to be 
enforced against them by their own Courts. 

These decisions make it clear that if the 
Secretary of State took the property in suit 
in this case by an act of Sovereignty, then 
no suit will lie, but if, on the other hand, 


he took it under the colour of a legal title, 


then his acts will be within the jurisdic- 
tion of the Courts. As the property came 
to the Secretary of State by a decree of the 
Court ib would seem that it was not taken 
by an act of Sovereignty, but under the 
colour of alegal title. It was said, however, 
that the property came by escheat, that is 
by the prerogative of the Crown and, there- 
fore, by an act of Sovereignty, This argu- 
ment, however, involves the question which 
arises on the merits as to the nature of the 
estate taken by the Secretary of State under 
the judgment of 1879. It was futher con- 
tended on behalf of the defendant that no 
suit could have been brought against the 
East India Company in respect of property 
taken by escheat and referenc was made 
to Regulation No. XIX of 1910 which deals 
with the custody and disposal of escheat. 
By that Regulation;a right of suit is re- 
served in respect of lands and buildings of 
the nature described therein’ and it is said 
that no right of suit is reserved with regard 
to escheats. Butthis merely repeats the 
former argument and the answer to this 
contention depends upon the merits of the 
case. Reference was aslo made on behalf 
of the defence tos. 20 of the Government 
of India Act which provides that the 
revenues of India shall be received for and 


(10) 21. A. 38; 3 Sar- P. Q. J. 413; 1. P. R. 1873 
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in the name of His Majesty and shall be 
applied for the purposes of the Govern- 
ment of India alone, and the expression 
“revenues of India” is defined as including 
all moveable and immoveable properties of 
British India escheating or lapsing for want 
of an heir or successor and of property in 
British India devolving: as bona vacantia 
for want of arightful owner. This argu- 
ment does not advance the matter further 
as its validity also involves the question of 
‘the nature of the estate taken by the Secre- 
tary of State in the property in suit. The 
answer to this issue, therefore, depends 
upon the decision on the merits of the 
case. ` 

“ Issue No. 6—In my opinion s. 92 of the 
C. P. O. is not applicable to the present 
suit. Section 92 regulates suits where there 
is a breach of an express or constructive trust 
created for public purpose of a charitable 
and religious nature; but here the suit is 
to establish the existence of the trust itself 
and the whole question involved is whether 
guch a trust exists or not. “In my opinion, 
a suit of this nature is not within the pur- 
view ‘of s. 92 of the Code. This issue is 
decided in favour of the plaintiffs. 


` Issues Nos, 7,8 and 9—In dealing with 
these issues it will be convenient in the first 
place to ascertain what the law of the 
Shias is with regard to the heirship of the 
Imam. ‘The principal modern authorities 
are as follows: In Baillie’s Digest of 
Muhammadan Law, Imameea, at page261 the 
schemeof inheritance under the Shia Law is 
set forth “Inheritance is founded on nusub 
or consanguinity and on subub or special con- 
nection.” One of the forms of subub is 
wula or dominion and the last form of 
wula is the wula of _Imamut or headship 
of the Musalman community. “At page 301 
the rule is laid down that where there is no 
surety for offences (that is the second form 
of wula) the Imam is the heir ofa person 
who has no other heirs, and this is the third 
kind of wula. If then the Imam be present, 
the property belongs to him todo with it 
as he pleases. Aly, on whom the peace, was 
accustomed in such gcases to give the pro- 
perty to the poor and indigent of the de- 
_ceased’s city and the weak and infirm 
. among his neighbours gratuitously. And 
if the Imamis absent, the property is to be 
divided among the poor and indigent, and 
not be given up or surrendered to any 
other but azighteous Sultan or ruler, except 


KHURSAIDI BEGUM V. SECRETARY OF STATE FOR INDIA. 


(94 I. O. 1926] 


under fear or actual compulsion. It may 
be explained here that by all the followers 
of the twelve Imams Imam Mehdi their. 
twelfth and last spiritual as well as tem- 
poral leader, is believed to -be still living, 
but to have retired from human observa- 
tion since his last appearance on earth (ib 
page 272 foot-note). The wula of the 
Imam or Doctrine of escheat to the Public 
Treasury-is more fully explained at pages 
362 and 363 where the authorities are cited 
which prescribe the partition of the pro- 
perty among the poor and indigent of the 
Shia sect in the same manner as they 
enjoy the fifth of the spoils taken in battle. 
Mr. Shamma Churun Sirear in his Tagore 
Law Lectures, 1874 at page 264, discusses 
the wula of Imamat and lays down, quoting 
the authorities that if the Imam be present 
the property goes to him to do with it as he 
pleases and that the most approved opinion 
is that the property thus vested in the 
Imam should, while he is absent, be dis- 
tributed among the Sayyids who are his 
descendants, preference, nevertheless being 
given to such of them as are poor and 


indigent. Several authorities-are quoted, 
including the Sharaya-ul-Islam, to show 
that the property should be distributed 


among the poor and indigent. Mr. Ameer 
Ali in Volume II of his Muhammadan Law 
4th Edition, at pages 132 to 131 dis- 
cusses the Walaul Imam. In his view the 
right of the Imam is not in the nature of an 
escheat to the Sovereign, but the property 
goes to him as the spiritual head of the 
Shia Commonwealth to be distributed 
among the poor and indigent of the locality 
where the intestate lived, or where he was 
born, and in the absence of the Imam the 
property goes to his representative the 
Mujtahid, the chief expounder of the law, 
to be distributed by him equitably and 
properly among the poor and indigent of 
the place where the intestate lived or for 
such charitable and religious purposes as 
may seem consonant to his last wishes. The 
right of the Imam is not qua Sovereign, 
but qua Spiritual Leader, and is, therefore, 
subject to the ordinary bar of the Statute 
of Limitation. The learned Author, after 
quoting a Fatwa pronounced by a leading 
Mujtahid of Iran, goes on to say. 

“In Shia countries not subject to foreign 
control the Mujtahid who isthe chief expound- 
er of the law, isalso frequently vested with 
the power of the Kazi. When this is the 
case no difficulty occurs in the. applicatio} 
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of the principle of Shia Law. But in 


India, where the Shias are subject to a non-. 


Moslem power, the question may arise under 
whose directon the distribution contemplat- 
ed by the Shia Law should take place? 
These questions it seems to me are answered 
by the dictum quoted from the Jama-ush- 
Shittat. The Civil Court, representing the 
Hakim mentioned in the Fatwa, would 
assume the charge of the property and 
make it over to the Mujtahid, if there be 
any, to be distributed among the poor and 
indigent of the deceased's village, or native 
city under the Court’s own control and 
supervision so as td leave no room for doubt 
a3 to. its proper application. If there be no 
Mujtahid, some Shia officer should be 
appointed for the purpose of distribution. 
It must also be remembered that the law 
- does not necessarily contemplate applica- 
tion of the proceeds in the shape of alms. 
If the object of the law which hasin view 
the benefit of the poor and the indigent, 
who are always in need of help, can be 
attained by establishing an institution by 
which regular assistance can be rendered 
to them, it would be valid.” Sir Roland 
Wilson in his Anglo Muhammadan Law 
(First Edition, page378) deals with the differ- 
ence in the Shia Law of inheritance from 
the Hanifi Law by which the property of 
Muhammadan dying without heirs devolves 
upon the Government and says that 
“the surplus does-not return to the wife 
even where there are no cther heirs but 
passes by escheat, in Shia theory to the 
Imam, and according to Anglo Maham- 
madan Law, to the British Government.” It 
is noteworthy, however, that in the last 
_ Edition (that is, the 5th Edition) of this 
work which has been revised by Mr. Yusuf 
Ali, this qualification is omitted. It is 
simply stated at page 451 that “there is no 
final escheat to a baii-ul-mal.” Where a 
deceased person leaves no possible heir, his 
property is liquidated by the;Mujtahid as re- 
presenting the Imam, the proceeds to be dis- 
tributed ‘among the poor of the city in 
which the deceased was born (or presum- 
ably, where that is impracticable, where he 
died), 

The learned Subordinate Judge of Gaya 
in hisjudgment in the suits of 1878 . cited 
numerous original authorities, Shurra-al- 
Islam, Mustanid-ul Sheea, Mansubood, Mus- 
salik-ul-efham and Zeinul-ul-ehakam ; and 
on a review of these authorities he came to 
the conclusion that the majority of the 
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traditions concur and agree that the pro- . 
perty of a Shia should be received by 
Sayyids, the poor and the indigent especi- 
ally of Shia sect. s 

Lsarned Counsel for the plaintiffs cited 
also the following passages from texts of 
authority (1) Mustanad ‘Shia, on Jurispru- 
dence by Ahmad b. Muhammad b. Mahdi b. 
Abi Darr, Vol. II, Juzv, 26. the Book of 
Inheritance, Chapter IV, Edited in Tehran 
Rajab A. H. 1273. (2) Sharai-ul-{slam, page 
267 by Abu'l Qasim -Najm-ud-Din Jafar b. 
Muhammad b. Yahya b, Said-al-Hilli, also 
known as alMuhaqquiq (the Scholar), 
who died in A. H. 676=A. D. 1275. (3) 
Jawahbir-ul Kalam-fi-Sharh-i-Sharai-ul-Islam 
by Muhammad Hasan b. Baquir an Najafi. 
Book of Inheritance Vol. VI; (4) Najat-ul- 
Ibad, page 400 on the heirship of the Imam 
and (1) Copy of an Istifa (Precept) in 
connection with the property of one who 
has no heir, taken from the book entitled 
Jami's Shattah by Abdul Qasim Alib Abdul 
Hamid-al- Quami; (2) Jawahir-ul-Kalam Vol. 
VI. The Book of Inheritance; (3) Najat-ul- 
Ibad by the Author of Jawahir-ul-Kalam. 
Edition of A. H. 1318 page 404, (4) Ar- 
Rahdat-ul-Bahiyah by Zainud-Din 6. Ali 
Al-Amili, who died, A. H. 966-A. D. 1558 
and (5) Mustanadush-Shia Vol. II on the 
mode of dealing with property left without 
heirs. 

These authorities make it clear that the 
last heir of a Shia leaving no other heirs 
is the Imam; and that the Imam being in- 
fallible could dispose of the property as 
he pleased. But-the practice of the Imams 
had established a rule which was binding 
upon the Mujtahids who took the property 
during the absence of the Imam Mehdi on 
his behalf; and under that practice the 
property was to be distributed among the 
poor and indigent. There is some differ- 
ence of opinion as to whether the benefi- 
ciaries were to be Sayyids, especially poor 
Sayyids or whether they were to be the 
poor and indigent, whether Sayyids or not, 
and whether they were to be the poor of 
the native town of the deceased or the poor 
of the place where heerésided or the poor 
of the place where he “died, or of all these 
places, or whether they were to be poor 
Shias generally. While, therefore, it ig 
clearly the intention of the Shia Law that 
the property should be devoted to the poor 
and indigent, there is some vaguenessas to 
the persons who are intended to be benefit- 
ed; and in some of the authorities the 
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matter is left to the discretion of the Vice- 
gerent of the Imam. 

“I now turn to consider the judgment of 
the Subordinate Judge of.Gaya in the suits 
of 1878; and, in order to ascertain the effect 
of his decision on Issue No. 2 in these suits, 
it will be convenient first to deal with the 
decision of the Judicial Committee in Col- 
lector of Masulipatam v. Cavely Veneata 
Narrainapah (11). That was a case dealing 
with the estate of a Brahmin dying without 
heirs and the matter which called for con- 
sideration was the effect of the prohibition 
in the, Hindu Law “If there be no heir of 
a Brahmin’s wealth, on his demise it must 
be given to a Brahmin, otherwise the King 
is tainted with sin”. The Judicial Gom- 
mittee first of all discussed the question as 
one to be determined merely by Hindu Law; 
and it was held that according to Hindu 
Law the title of the King by escheat to 
the property of a Brahmin dying without 
heirs ought, asin any other case, to pre- 
vail against any claimant who could not 
show a better title, and that the only ques- 
tion that arose upon the authorities was 
whether Brahmanical property, so taken, 
was, in the hands of the King, subject to 
a trust in favour of Brahmins. Their Lord- 
ships then proceeded to say that they were 
not satisfied that the Suddar Court was 
not in error when it treated the appellant's 
claim as wholly or merely determinable by 
Hindu Law. They conceived that the title 
which he set up might rest upon grounds 
of general or universal law. They pointed 
out that any question touching inheritance 
is determinable in a manner personal to the 
last owner; but when itis made out clearly 
that by the law applicable to the last owner 
there is a total failure of heirs, then the 
claim to the land ceases, they apprehend, to 
be subject to any such personal law. And 
as all property not dedicated to certain 
religious trusts must have some legal owner, 
and there can be, legally speaking, no 
unowned property, the law of escheat in- 
tervenes and prevails and is adopted gener- 
ally in all the Courts of the country alike. 
Private ownership rot existing, the State 
must be owner as ultimate Lord. 

Their Lordships, further, held that the 
Suddar Oourt was inerrorin applying the 
actual or supposed Hindu Law (which ne- 
gatives the King’s right to Brahmanical 
property) in derogation of the general right 


(11) 8 M. I. A. 500; 2 W. R. P. C. 59; 1 Suth. P.O. 
J. 417; 1 Sat. P O Ji 752; 16 By Ri 620, 
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of the British Sovereignty, and they came 
to the conclusion in favour of the’ general 
right to the Crown to take by escheat the 
land of a Hindu subject, though a Brahmin, 
dying without heirs and they thought that 
the claim of the appellant to the zemindart 
in question (subject or not subject to a trust) 
ought to prevail. ' | 

There are, therefore, three grounds for the 
decision; in the first place, supposing the 
case to be governed by Hindu Law, then 
the King must take as, at least, inter- 
mediate holder of the property, in the second 
place, where there is no heir under the 
personal law, the personal law ceases to 
govern the case and the King takes by the 
general law of escheat; and, in the third 
place, the personal law cannot -be applied 
in derogation of the general right of the 
British Sovereignty. st f 

Now it seems to me that the learned Sub- 
ordinate Judge has followed closely the 
line of reasoning in that case. -He first of 
all sets forth the Shia Law on the heirship 
of the Imam. During the absence of the 
Imam the property is to be held by his 
deputy, the Mujtahid. There is no Muj- 
tahid in British India with the powers 
required. “On the contrary, as regards 
this estate, in the absence of the Imam 
the most influential, honest and faith- 
ful person is the Sovereign for the time 
being, thatis, the Queen-Empress. It is 
most likely that she on receipt of posses- 
sion of this estate, shall use it for good 
purposes in the way that she thinks best”. 
This line of reasoning seems to correspond 
with the first part of the decision of the 
Privy Council. Then he goes on to say that 
this line of reasoning is inapplicable þe- 
cause the defendants in these suits were 
not entitled to raise objections for or on 
behalf of the Imam or Mujtahid and they, 
at all events, had no title. He then holds 
that, apart from this, in this matter’ the 
plaintiff, that is, the Secretary of State, is 
not bound by the religious books of the 
Shia sect. When the defendants had-no 
right, there was no heir to the estate. That 
being so the Sovereign for the time being 
is under the general law of escheat entitl- 
ed to take possession. He then points out 
the analogy between this case and the casa 
of a Brahmin dying without heirs, and as 
the principle of the Hindu Law could not 
prevent the Government for the time being 
from taking the estate under the general 
law of escheat, in like mannet the doctrine 
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. of the Muhammadan Law could not bar the 
plaintiff's claim. “Inthis age the Govern- 
ment should, in my opinion, be held as 
the last heir just in the same way as the 
Imam has been declared the last heirin 
the Shurra”’. That thisis the scheme of 
the judgment is apparent also from the 
form of the issue framed. “According to 
the general law and the law of the Shias 
(Kanunan o’Sharan) who is entitled to take 
the estate of a Musalman of the-Shia sect 
who has no issue nor relation entitled to 
the estate?" 

The argument of the learned Counsel for 
the plaintiffs is that the Subordinate Judge 
found title to be in the Imam. He then 
looked for some.one to hold the property 
and that must mean some one to hold it 
with the obligation of a Mujtahid. The 
Crown was selected because it was honest 
and the Crown must, therefore, take the 
property with the conditions of the Shia 
law attached and has freedom only within 
the ambit of Shia purposes. The estate 
had vested in a heir who could not take 
possession ; he was not present to perform 
his obligations ; the deficiency was to be 
made up by the Sovereign. The Subordi- 
nate Judge did not hold that title went to 
the Secretary of State, but he got the estate 
in accordance with the principles of the 
Shia Law. The Secretary of State in the 
plaint had based his claim to the property 
explicitly on the Shia Law, and that in two 
respects: ‘By the Imamia Code of 
Muhammadan Law an illegitimate child has 
no nusub or parentage and is not an heir of 
his mother. By this law, therefore, neither 
Himmat Bahadur, Ikbal Bahadur or Bis- 
millah "Begum were the heirs of Barratee 
andas Barati Begum left no other heirs 
her surviving the properties possessed by 

‘her at the time of her death passed in 
default of other heirs by escheat to the 
Crown” (para. 8) ‘‘Under the Imamia 
Code of Muhammadan Law by which 
the family of Ekbal Bahadur was govern- 
ed, Sahebzadee Begum being a childless 
widow was not entitled to inherit any 
portion of the immoveable property of her 
late husband and as Ekbal Bahadur was 
himself an illegitimate child and had no 
issue of his body the whole of his immove- 
able property and 12 annas of his moveable 
property escheated on his death to the 
Crown “(para.12). It is clear that what- 
ever claim the Secretary of State may have 

_ had onm-principles-of generál or universal 
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law to the property other than the taksim- 
nama property, he had no such claim to 
the taksimnama property and his claim to 
that property so far as Ekbal Bahadur’s 
share was concerned was based wholly on 
the peculiar provision of the Shia Law 
that a childless widow is nota heir. There 
is, therefore, great force in the argument 
of the plaintiffs that inasmuch as the Sec- 
retary of State took the property, or at 
least the taksimnama property, under the 
peculiar provisions of the Shia Law, he should 
hold it under that law. But the argument 
is not conclusive. By the personal law 
governing the parties the estate was strict- 
ly heirless (apart from the claim of the 
Imam), the persons holding it had no title 
The Crown was, therefore, entitled. 
to come in under the general law and to 
hold the estate. As regards the heirship 
ofthe Imam, there was, in the words of 
the Privy Council, no person in the nature 
of an heir capable of succeeding,” and on 
this ground also the Orown was entitled to 
come in. It is clear that no trust was 
imposed upon the Secretary of State by the 
judgment of the Subordinate Judge, The 
question of the heirship of the Imam was 
discussed only as atheoretical question, 
because it was definitely held that the de- 
fendants in these suits were not entitled to 
raise it. No trust, therefore, could have 
been imposed by the judgment because 
there was no one to set up any trust. 

It was also argued that the second ground 
of decision in Collector of Muslipatam 
v. Cavaly Venkata Narrainapah (11) cannot 
apply to the present case, because in fact 
there is an heir and consequently there can 
be no escheat under the generallaw. But 
the question is whether there was anyone in 
the nature of an heir capable of holding 
the property ; and the answer to this ques- 
tion must be in the negative. And the 
analogy with Collector of Masulipatam v, 
Cavaly Venkata Narrainapah(11) is complete 
because in the case of a Brahmin dying with- 
out heirs the Mitakshara repeatedly describes 
the other Brahmins as his “heirs.” Con- 
sequently a Brahmi dying without natural 
hoirs isno more heifless than a Shia. 

Then apart from the judgment, does the 
Secretary of State hold this property im- 
pressed with a trust? This raises the 
questions, who is the trustee? And who 
is the cestuique trust? If there is sub- 
stance in the plaintiffs’ contention, then 
the Secretary of State occupies the position 
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of the Mujtahid. But the Mujtahid is not a 


trustee for the poor and indigent; he is. 


agent of the nam. Ifit be assumed that 
` the Imam could give directions, and by 
law has given directions, to his deputy to 
distribute the estate, which is in the nature 
of spoils, this would not establish the 
relation of trustee and cestuiqui trust be- 
tween the deputy and the poor. The law 
binding upon the deputy would not create 
a trust enforceable by the Court for the 
benefit of the poor [see Kinloch v. Secretary 
of State for India (12).] There was no 
means of enforcing the law against the 
Mujtahid and there is, in my opinion, no 
ground in the Shia Law for holding that 
the present claim can be enforced against 
the Secretary of State. On these grounds, 
"therefore, I think that these issues must be 
decided against the plaintiffs (1) the trust 
set up is, on the texts, vague and not en- 
forceable, (2) no trust wag imposed by the 
judgment and decree of the Subordinate 
Judge awarding possession’ of the property 
to the Secretary of State; and (3) no rela- 
tion of trustee and cestui que -trust exists 
between the parties. 

Reference was made in the argument to 
the practice of the Crown in England in 
the matter of re-granting escheated lands, 
“Property which has escheated to the 
Crown may in certain cases be granted to 
the family of, or to persons adopted as part 
of the family of, the person whose estates 
the same have been” (Halsbury's Laws of 
England, Vol. II, page 27). This is a 
matter, however, which rests in the discre- 
* tion of the Government alone. 

Issue No. 10, That the Secretary of State 
is capable of being a trustee is indisput- 
able. In the Secretary of State for India 
v. Guru Proshad-Dhur (13), Piggot, J., said 
“Tt need not be discussed whether or not 
the East India Company could be a trustee. 
It is certain that it could be and often was.” 
See also Secretary of State for India v. 
Radhika Prasad Bapuli (14). This issue is 
decided in favour of the plaintiffs. 

Issue No. 11. No injunction could in any 
view be granted asthe effect would merely 
be to hold up the property without impos- 
ing any duty. On the findings on the 
above Issues Nos. 7 to Y, the plaintiffs are 


(12) (1882)'7 A. ©. 619; 51 L. J. Ch. 885; 47 L.T. 
133; 30 W. R. 845. 

(13) 80 O.51 at p. 65; 10 Ind. Dec. (xN. s.) 35. 

(14) 74 Ind. Cas. 785; 46. M4259; 44 M. L. J. 685; 
18 L. W. 210; A. I. R. 1923 Mad. 667, 
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not entitled to any declaration and, there- | 
fore, to no relief. - 

The suit must, therefore, be dismissed ; 
but, in view of the importance of the ques- 
tion that has been raised and of the fact 
that the plaintiffs did not raise it for their 
own benefit, I think that the costs of both 
parties should come out of the estate ; 
hearing-fee Rs, 1,000 per diem, for seven 
days. 

Das, J.—I agree. 


R. L. Suit dismissed. 


ALLAHABAD HIGH COURT. 
GECOND Civin APPBAL No. 1379 or 1923. 
February 23, 1926. 
Present:—Mr. Justice Mukerji. 
GAURI AND OTHERS—DEFENDANTS 
— APPELLASTS 
VETSUS 
MANGLA AND OTHERS— PLAINTIFFS AND 
` DETENDANTS— RESPONDENTS., 

Transfer of Property Act (IV of `1882), s. 76 (e)— 
Mortgagee’s duty to mortgagor—Suit for redemption— 
Mortgagee setting up occupancy rights—Hstoppel. 

A mortgagee is precluded from doing anything 
which might puta hinderance to the redemption of 
the property. Therefore, in a suit for redemption a 
mortgagee cannot be allowed to set up occupancy 
rights even if his mortgagée rights have passed to 
third parties under an auction-sale. 


Second appeal against a decree of the 
Subordinate Judge, Muzaffarnagar, dated 
the 6th August 1923. 

Mr. N. P. Asthana, for the Appellants. 

Mr. K. C. Mital, for the Respondents. 

JUDGMENT.—This appeal raises a 
nice question of law and on the point 
there does not appear to be any clear au- 
thority. The respondent No. 1 brought the 
suit, out of which this appeal has arisen, 
for recovery of a certain plot of land over 
which there is a grove by way of redemp- 
tion. He alleged an ancient mortgage said 
to have been made by his father Kallu in 
the year 1863 for a sum of Rs. 500 in favour 
of three persons, Dewan, Yad Ram and 
Kanhaiya, being the ancestors of the de- 
fendants Nos. 3 to 7. Itis common ground 
that out of the entire. area mortgaged the 
mortgagees made a sub-mortgage, in favour 
of certain persons, of all but the plot in 
suit, for a sum of Rs. 400. The sub-mort- 
gage has been redeemed by the plaintiff 
and only the plot in suit remained unre- 
deemed. The mortgagee interest of the 
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defendants Nos, 3 to 7 was sold by auction 
on the 2ist of January 1878 to the father of 
the defendants Nos. l and 2. The plaintiff 
impleaded all the seven persons in his suit, 
wiz., defendants Nos. 1 and 2 as the auction- 
purchasers of the rights of the descendants 
of the original mortgagees and also tke 
descendants of the original mortgagees 
themselves. The defendants Nos. land 2 
and the defendants Nos. 3 to 7 cuntested 
the suit separately. The common defence 
was that there was no mortgage and the 
special defence of the defendants Nos. 3 to 
7, some of whom are the appellants before 
me, was that they were occupancy tenants 
of the plot in suit and even in the case of 
redemption they could not be ousted. 

The suit has succeeded in both the Courts 
below. They ‘both .found the mortgage 
established and subsisting. 

In fhis Court the learned Counsel for the 
appellants has taken virtually two points, 
viz, (1) the mortgage has not been estab- 
lished, and (2) in any case the defendants 
Nos. 3 to 7 were tenants and could not be 
ousted in spite of their redemption. As an 
argument relating to the second point it 
was urged that the Courts below ought to 
have taken proceedings under s. 202 of the 
Agra Tenancy Act. 

Taking the first point first. 
No, 2, viz., the evidence of Bhagwan is not 
legally sufficient to prove the mortgage was 
taken because of the rather meagre grounds 
given by the lower Appellate Court for 
coming to the conclusion that the mortgage 
had been proved. The Court of first in- 
stance deals with the entire evidence in 
full and it shows that there was sufficient 
material from which the existence of the 
mortgage could be inferred lawfully. It 
appears that there is a village record of the 
year 1254F. (corresponding to 1818 and 
not 1833) and it does not mention any mort- 
gage by Kallu although it does mention 
another mortgage by a different person. In 
the Settlement Record of 1863 the mortgage 
in question is mentioned in all its details. 
It would be a reasonable inference to draw 
that between these two dates, viz., 1848 and 
1¢63 the mortgage in question was made. 
Then comes the acknowledgment of 1876 
in the deed of sub-mortgage. I hold that 
there was sufficient material before the 
Courts below for the purpose of holding 
that there was a mortgage of 1x63 and that 
it did subsist at the date of the suit. The 
next question is whether the lower Courts 
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should have directed the defendants Nos. 
3 to 7 to institute a suitin the Revenus 
Court to obtain a declaration that they are 
occupancy tenants of the land in suit. The 
Courts below have not gone into this ques- 
tion, they being of opinion that the defend- 
ants Nos. 3 to 7 were estopped from rais- 
ing any plea which” would disentitle the 
plaintiff from recovering what is his own. 
I think the Courts were right. The posi- 
tion taken up by the learned Counsel for 
the appellants before me, was this. He 
alleged that after the mortgagee interest of 
the ancestors ofthe defendants Nos. 3 to 7 
passed to the father of the defendants Nos. 
l and 2 onthe 2ist of January 1878, the 
ancestors of the defendants Nos. 3 to 7 
(the mortgagees) took the land from the 
auction-purchaser as a tenant, cultivated 
the same, acquired an occupancy tenancy 
and then planted the grove. Itis said that 
it was a pure accident that the -original 
mortgagees themselves took the land for 
cultivation instead of some other person. 
The argument is that if instead of the ori- 
ginal mortgagees themselves somebody else 
had obtained a letting of the land and-had 
acquired an occupancy right in the land it 
could not be said that he was a necessary 
party to the suit and that he should be 
ejected. The argument no doubt has some 
force, but in my opinion it ought not to be 
allowed to prevail. The mertgagees were 
bound by their contract to hand over the 
property to the mortgagor intact and with- 
out any diminution in its value or in the 
income to be‘derived from it. It is im- 
material whether they sold the mortgagee 
interest by a private treaty or whether the 
same was sold at an auction sale in execu- 
ticn of a decree against them. They were 
precluded by their contract with the mort- 
gagor from themselves doing anything 
which might put a hindrance to the re- 
demption of the property. It is true that 
by the auction-sale the mortgagee rights in 
the property passed to the father of the 
defendants Nos. Land 2. The auction-pur- 
chaser became a privy to the contract on 
account of the property and not on account 
of any personal covenant entered into be- 
tween himself and the original mortgagor. 
But the personal contract between the 
original mortgagor ‘and the original mort- 
gagees subsisted and the latter cannot be 
heard to say that their entire character as 
mortgagées ceased with the sale of their. 
mortgagee rights and they became free to 
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do anything although that anything might 
put an obstacle in the redemption of the 
mortgage. There is no direct authority on 
the point either way. But on broad prin- 
ciples Iam not all inclined to let the ori- 
ginal mortgagees’ profit by an act of their 
own to the detriment of the interest of the 
mortgagor, whose rights they were bound 
to guard on general principles recognised 
in s. 76 (e) of the Transfer of Property Act. 
There can be no doubt that creation of an 
occupancy right (assuming that such has 
been created in this case) seriously affects 
the usefulness of a piece of land. If the 
defendants Nos. 3 to 7 are allowed to hold 
the land as occupancy tenants it is clear the 
plaintiff would not be permitted to cut any 
of the trees standing on the land or to 
bring the land under cultivation. I think 
that the Courts below were right in their 
opinion.. In the view I take of the case it 
is no longer necessary to consider whether 
s. 202 of the Tenancy Act is applicable to 
the case. Mr. Mital has strenuously argued 
that the suit is not for an agricultural 
holding and s. 202 has no application to it, 
He relied on the allegation in para. 9 of 
“the plaint and on the admission of the 
defendants Nos. 3 to 7 in their written 
statement as regards that paragraph. The 
question, however, does not arise and need 
not be considered. The result is that the 
appeal fails and is hereby dismissed with 
costs which will include Counsel’s fees in 
this Courts on the higher scale. 
RL, Appeal dismissed, 


CALCUTTA HIGH COURT. 
ORIGINAL OIvIL Suir No. 210 or 1925: 
January 25, 1925. 
Present:—Mr. Justice Péarson. 
ALBERT BONNAN-—PLAINTIFE 
VETSUS 
IMPERIAL TOBACCO Oo, (INDIA) Lro.— 
DEFENDANTS. 
- Limitation Act (IX of 1908), Seh, I, Arts. 25, 86, 42, 48 
~——Civil action brought maliceously and without reason- 
able and probable cause—Suit for damages, whether lies 
—Limitation—Temporary injunction obtained in suit 
—Damages, cause of action for—Sea Customs Act (FII 
of 1878), ss. 18, 19-A—Detention of goods in customs 
house maliciously—Damages, cause of action for— 
Civil Procedure Code (Act V of 1908), s. 95, interpreta- 
tion of. a 
Where a party maliciously obtains an order for the 
detention of goods of a person under-s. 194, Sea 
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Customs Act, the latter is entitled to bring a suit forr 
damages and limitation for sucha suit is two years 
rie Tinta 36 of Sch. I to the Limitation Act. |p. 458, 
col, 2.] . ; 

Nemi Chand v. Wallace, 34 C. 495; 11 O. W. N. 537, 
referred to. e” 

A suit for damages for wrongful interference with 
the property of a person by obtaining an order from 
a Court in a suit or proceeding, when malice and 
want of reasonable and probable cause is established, 
is maintainable, The summary remedy provided by 
8.95, C. P. C., is no bar to such a suit. [p. 450, 
cols. 1 & 2.) 

Mohini Mohan Misser v. Surendra Narain Singh, 26 
Ind. Oas. 296; 18 O. W. N. 1189; 21 O. L. J. 68, Quartz 
Hill Gold Mining Co. v: Eyre, (1883) 11 Q, B. D. 674; 
52 L. J. Q. B. 488; 49 L. T. 249; 31 W. R. 668, Bishun 
Singh v. Wyatt, 11 Ind. Cas. 729; 16 C. W. N. 540; 14 
O. L. J. 515, Bhut Nath Pal Mistry v. Chandra Benode 
Pal Chowdhury, 16 Ind. Oas. 448; 16 C.L. J. 34, 
Norendra Nath Koer v. Bhusan Chandra Pal, 57 Ind. 
Cas. 375; 31C. L. J. 495 at p. 500, Madras Steam 
Navigation Co. v. Shalimar orks Ltd., 28 Ind. Cas. 
463; 420. 85, Clissold v. Cratchley, (1910) 2 K. B. 244; 
79 L. J. K. B. 635; 102 L. T. 520; 54 5. J. 44% 26 T. 
L. R. 409, Kissorimohun Roy v. Harsukh Das, \71. A. 
17; 17 C. 436; 13 Ind. Jur. 452; 5 Sar. P. O. J. 472; 8 
Ind. Dec. (x. 8.) 830 (P. ©.), and Smith v. Day, (1882) 21 
Ch. D. 421 at p. 428; 31 W. R. 187; 48 L. T. 54, re- 
ferred to. 

For purposes of limitation a suit for slander of title 
or slander of goods is governed by Art. 36 of Bch.” I 
to the Limitation Act. [p. 451, col. 2.} . f 

A provision as to limitation for a particular suit in 
the Limitation Act is no argument that such a suit 
is maintainable, for the Act does not create a cause of 
action if it does not already independently exist, [ibid.] 

Mr. S.C. Mitter (with him Mr, C. Bagram), 
for the Plaintiff. 

Mr. L. P. E. Pugh (with him Messrs. N. N. 
Sircar and W. W. K. Page), for the Defend- 


ants. 


JUDGMENT.—This is a suit for dam- 
ages arising out of certain acts of the de- 
fendant Company alleged to be wrongful 
and malicious. The defendant Company 
had been formed in 1910 to take over the 
business for importing and selling within 
the limits of Indiavarious cigarettes under 
brand of W. D. and H. 
O. Wills including this Gold Flake brand. 
On the Ist September 1910 an agreement 
was executed with that object, the parties 
being the British-American Tobacco Co., 
Ltd., the British American Tobacco Co, 
(India), Ltd., and the defendant Company. 
No actual document ofassignment or trans- 
fer was executed until the lith April 1922. 
The shares in the defendant Company were 
owned tothe extent of some 80 per cent. or 
80 per cent. by the vendor Company, and 
from 1910 onwards the sale of these brands 
in India was entirely in the hands of the 
defendant Company acting under the agree- 
ment. Atthe termination of the war the 
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Army Canteen Authoritiesfound themselves 
in possession of a very large stock of ciga- 
rettes purchased from ‘the British-American 
Tobacea Co., and from elsewhere: according- 
ly they took steps to sell them off, but im- 
posedon purchasers the restrictive condi- 
tion that the goods should not be disposed 
of in Great Britain, The plaintiff was one 
of those who came forward and made con- 
- siderable purchases of these cigarettes of 

the Gold Flake Brand from the Canteen 
Authorities through Venis & Co., Ltd. and 
M. Drapkin. Some he disposed of in 
Europe, Egypt or Palestine. Others he 
imported into India forsale through Cal- 
cutta or Bombay. The first arrivals in 
India were atthe end of February and 
beginning of March 1922. By the middle 
of March 1922 the defendant Company too 
was alive to the plaintiff's intrusion and the 
effect it might have on its trade. On the 
12th April 1922 the defendant Company 
moved the Collector of Customs in Calcutta 
for confiscation of some of these goods 
which had arrived and were lying in bond. 
The goods were accordingly detained by 
the Collector of Customs under his statu- 
tory powers, and the: usual period of 30 
days was later extended by 10 days at the 
request of the defendant Company. On 
the 10th May 1922 the indenture of assign- 
ment (dated 11th April 1922) was executed 
in Calcutta by Mr. Abbott as agent of the 
British-American Tobacco Co., Ltd.,and by 
Mr. Abbott and another as Directors of the 
defendant Company: the 10th May 1922 was 
also the date of registration of that docu- 
ment in Calcutta. 

On the next day, the llth May 1922, the 
Company filed a suit in the High Court 
here.against the plaintiff and A. Bonnan& 
Co., claiming an injunction to restrain him 
from selling his goods. The defendant 
Company in that suit based its claim upon 
an exclusive proprietary right in the brand 
and also upon the allegation that the Gold 
Flake cigarettes had acquired amongst 
purchasers in India the reputation of being 
goodsimported by the Company and that 
the plaintiffin selling his goods in India 
would be deceiving purchasers by passing 
off his goods as those imported by the de- 
fendantCompany. The Company also gave 
notice of motion for an injunction and ob- 
tained an interim orderfor injunction cover- 
ing the 100 cases then in the Customs in 
Calcutta, the plaintiff giving the usual 
undertaking in damages, This injunction 
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was dissolved by an order of 8th June when 
the plaintiff undertookto placea certain 
sum of money out of the sale proceeds on 
deposit of receipt with the Bank and lodged 
the receipt in Court. The suit in Calcutta 
was dismissed on” the 18th July 1922, the 
appeal on the 10th April 1923 and the ap- 
peal to His Majesty in Council onthe 13th 
May 1924. í 

Similar action was taken by the defend- 
ant Company in Bombay. On the Ist May 


“1922, application was made to the Collector 


of Customs in regard to 60 cases by SS 
“Australia.” An order for detention for 
one month was passed, but this was re-called 
and the goods were released after 48 hours’ 
notice from the 5th May: An unusual fea- 
ture was that in this instance in addition to 
the usual indemnity bond, a Bank guarantee 
was taken from the Company. On the 22nd 
May the defendant Company filed a suit in 
the High Court in Bombay against the 
Cigarettes Importers Agency and Bonnan ` 
& Co., under which names the cigarettes 
had been imported, claiming an injunction 
and other relief similar to that in the suit 
filed in Oalcutta. Notice of motion was 
given on the 23rd May for an injunction. 
restraining the defendants in that suit from 
importing, advertising, exposing for sale 
or selling their goods. On the 19th June 
1922 when the motion came on, it was or- 
dered by consent that it should stand over 
to the hearing on the 17th July 1922 and 
it was further ordered by consent that pend- 
ing the hearing of ‘the suit the defendants 
undertook not to dispose of or in any other 
way deal with the cigarettes then lying in 
Bombay or to arrive in the interim and it 
was further ordered by consent that the 
plaintiffs’ undertaking as to damages should 
continue pending the final disposal of the’ 
suit. Onthe 2nd August 1922 an order 
was passed staying the suit until after dis- 
posal of the appeal in the Calcutta suit, 
the defendants’ undertaking was also vacat- 
ed, they having agreed to keep an account 
of sales. Subsequentlyon the 25th Septems 
ber 1923 an order was passed discharging 
the defendants’ undertaking of 2nd August 
1922 to keep accognt of the sales. Finally 
on the 9th January 1925 a consent decree 
was made in thesuit whereby thesuit was 
dismissed with cost, “without prejudice to 
the defendants’ rights, if any, to claim and 
recover damages from the plaintiffs in any 
other proceedings.” net 
On the 2156 January 1925 the present suit 
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“was filed against the Company to recover 

damages in regard tothe detention of the 
plaintiff's goods by the Collector of Customs 
ip Calcutta and Bombay: damages in res- 
pect of the injunction and restraint on the 
goods in the High Courts of Calcutta and 
Bombay: -and damages for injury to -his 
trade and reputation caused by unirue and 
disparaging statements as to the quality, 
etc., of the plaintiff's goods. 

One of the important questions which 
arises in the suit upon the facts is whether 
malice finds place in the action of the 
Company in procuring the Collector of 
Customs to exercise his powers of detention 
over the goods, and in instituting and 
carrying on the proceedings in the two 
suits in the High Court. From the corres- 
pondence before me I find that onthe 15th 
March the Company in Calcutta was writing 
to ‘the British-American Tobacco Co. in 
London with whom constant communication 
was maintained, that 60 cases had arrived 
of Gold Flake cigarettes. The letter is 
headed “competition” and shows that it was 
realised then thatthe goodswere those of 
“the British-American Co.'s manufacture, 
made in United States of America and Mr. 
‘Abbott, the writer, adds: “Evidently the 
cigarettes form part of some more stocks 
and they may cause us some trouble here.” 
On the 16th March the Company’s Bombay 
office informed the Calcutta office of the 
arrival of 80 cases there, intimating that 
“the goods though old are still sound.” 
On 23rd March 1922 Mr. Abbott again 
wrote to London with news of the Bombay 
consignment of which 10 cases had been 
sold todealers at Rs, 20 per thousand (the 
Company's selling price for Gold Flake 

_ cigarettes being Rs. 36 per thousand), 
“This,” says Mr. Abbott, “is most annoying, 
but we cannot so faras we can see do more 
than warn our- dealers that we accept no 
‘responsibility for these goods.’ He also 
says that it is possible there may be a diffi- 
-culty in disposing of the plaintiff's goods 
‘in the carton packing for which the demand 
is limited; “if, however, they get below the 
Scissors price” (which was Rs. 19 per mille) 
“they may cause no trowble.” -On the 23rd 
March the Bombay office through Mr. Selfe 
wrote that these importations “will certain- 
ly have bad effects on the sale of our Gold 
Flake and Capstan on account of the cheap 
rate at which they are being or will be 
marketed.” Mr, Selfie also stated in his 
weekly-report that these importations had 
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affected the sales of Gold Flake Magnums. 
On the 28th March Mr, Abbott wrote to - 
London asking for particulars of the stocks 
of Gold Flake cigarettes available on the 
Continent or elsewhere. 

On the 4th April 1922 the Company re- 
ceived a telegram from a Mr. Macnaughten 
of the Legal Department.of the British- 
American Tobacco Co. in London in reply 
to Mr. Abbott’s letter ofthe 15th March:— ' 

“60 cases Gold Flake the sale of these 
cigarettes is infringement of your mark 
and if the bond customs ‘should be asked 
to destroy them ifowners will not re-export.” 

Until that moment it never seems to have 
occurred to Mr. Abbott or anybody else that 
they possessed any right in Jaw to which 
recourse was possible in order to stifle the 


‘competition of the plaintiff's cigarettes. 


The reason for that was that so far as they 
knew, they had no such right: that isclear 
from a passage in Mr. Abbott's letter of 10th 
May, where he says, “We may say that as 
soon as the first shipmentof ‘Gold Flake’ 
came to our notice, we immediately ques- 
tioned ourselves as to what was our position. 
A few years ago some ‘Three Castles’ ciga- 
rettes were imported into Rangoon from 
Singapore, andthe legal advice we then 
had was that we were not in a position 
to prevent themfrom being imported. As 
the Gold Flake shipment was ona par, as 
far as we know, with that of the ‘Three 
Castles’ from Hongkong, we felt it was nouse 
taking the matter up froma legal point of 


"view." Thisisan important statement of 


the Company's state of mind and know- 
ledge with reference to the period to which 
it refers. A 

Mr: Macnaughten’s telegram, based on 
what materials I do not know, was on the 
4th April. The Bombay weekly report of 
7th April brought the information that the 
whole consignment of 80 cases had been 
disposed of to dealers, and -the anticipation 
thatthe goods, ifnot disposed of before the 
monsoon, would probably not hold out; on 
the 12th April 1922 came the application to 
the Collector of Customs in Calcutta to con- 
fiscate the 60 casesarrived by the‘‘Sardinia.” 
The ground expressed in the application 
itself was that the imporfation of plaintiff's 
goods was “infringement of our trade mark 
in W. D.& H.O. Wills brand of Gold Flake 
cigarettes,” but Mr. Ryan had already been 
down himself tointerview the Collector on 
the subject before the application was put 
in. Sedtion 18 of the Sea Customs Act, 


(911. 0, 1926] 
1878, deals with the classes of goods whose 


` importation is prohibited and whose deten- 


tion or confiscation may be allowed under 
s.19A of the Act. It is admitted that the 
endeavour in the present case was to bring 
the plaintiff's goods unders. 18 (d) which 
relates to “goods having applied thereto a 
counterfeit trade mark within the meaning 
of the Indian Penal Code, ora false trade des- 
cription within the meaning of the Merchan- 
dise Marks Act.” Mr. Ryan, a solicitor, who 
is in charge of the legal department of the 
Company in Calcutta says that his opi- 


- nion was that the plaintiff's goods could 


be brought under neither category. Mr. 
Abbott though he must have known Mr. 
Ryan's view says that he charged the 
plaintiff's goods as being counterfeit before 
the Collector and if he did so before the 
Collector, if is difficult to think that he 
would restrain himself otherwise. Some 
attempt has been made to whittle away 
the offensive meaning, but from any point 
of view-it is a dangerous word for one 
trader to use of the goods of another. 
That that was the view which they de- 


' sired to impress on the Collector and in 


v 


which they succeeded, is clear from paras, 4 
and 5 of the Collector's order, dated the 19th 
June 1922, where reference is made to the 
earlier application. 


`. Then there are two letters, dated the 12th 


April 1922 and 19th April 1922 from the 


British-American Tobacco Co., and received. 


on the th and 10th May respectively. The 
last named Company played a prominent 
part throughout in this correspondence and 
apparently took upon itself to advise if not 
to dictate the course to be followed by 
the defendant Company. The intrusion of 


. the plaintiff's goods affected the one as 


much as the other. These. two letters 
refer to Mr. Abbott's previous question as 
to the amount of old stocks and the pass- 
ages in them are as follows. --“We believe 
there is stilla very large quantity of old 
stocks of this description in various parts 
of the world, and if you.do not take steps 
to stop their importation in India now, it 
is very probable that you will be having 
constant repetitions of this trouble.” Then 
in the letter of 19th April is this: “We 
regret to say that itis impossible to esti- 
mate what quantities of goods of this 
description are available in different paris 
of the world but we may say that it is 
probable that they are very large indeed. 
This makes it all the more important that 
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you should establish the fact as soon as 
possible that goods of this nature cannot 
be imported in India, otherwise those at 
present holding stocks will very soon hear 
that they can dispose of them in India’ 


, and there is no saying to what extent the 


trouble may grow.” There is no doubt 
that ‘the steps initiated by the Company 
were all calculated to make it “as difficult 
as possible for the plaintiff to market his 
goods” (see Ex. LL) and so further repre- 
sentations were made to the Collector of 
Customs after suit with the object of ob- 
taining from him an assessment of the 
plaintifs goods to duty at the same rate 
as that paid by the defendant Company. 
The Collector, however, ultimately allowed 
an assessment based on the invoice value of 
the plaintiff’s goods. 

Mention must be made of an interview 
which took place between Bonnan and 
Abbott on the 6th May, as to which the 
oral evidence is somewhat conflicting. The 
plaintiff's version was not put to Mr. Abbott, 
but Mr. Ryan was present on the occasion; 
his version of the story is borne out by a 
letter Written to the British-American 
Tobacco Co, on the 10th May which 
summarises the result of the interview, 
and may be assumed to be substantially 
true, namely, that the Company wanted an 
undertaking from the -plaintiff not to re- 
move the goods from bond, to which the 
plaintiff was agreeable if the Company 
would pay him Rs. 13-8-0 per thousand in 
bond for what arrived.. I have little doubt 
that there may have been suggestions by 
the plaintiff in the course of the inter- 
view as to the Company taking over the 
whole of his purchases at their own sell- 
ing rate of Rs. 36 per thousand but the 
letter of 15th May bears out the Company's 
story of the interview quite sufficiently, 
The offer was not accepted by the Com- 
pany, however, as they “felt certain that the 
British-American Tobacco Co. would not 
listen to this.” The result was the filing 
of this suit on the lith May. 

Paragraph 11 of the plaint alleges the 
circulation by the defendant Company of 
statements and rumours in the nature of 
slander of the plaintiff's goods, that they 
were inferior in quality, not in a sound and 
merchantable condition, and not genuine 
and also that the Company would boycott 
dealers purchasing or selling the plaintiff's 
cigarettes. As regards the quality of the ` 
cigarettes themselves, I do not forget the 
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plaintiff's own representations to the Col- 
lector as to his cigarettes being entirely 
different in quality and everything else, 
the plaintiff's explanation of which in his 
evidence'l find it difficult to accept. But 
the evidence clearly shows that in fact 
there was no difference; also that the condi- 
tion of the plaintiffs cigarettes was some- 
what inferior due to age, the chief effect 
of that being that they would deteriorate 
quicker than fresh stock and be more easily 
affected by adverse climatic conditions, 
such as those prevailing in the monsoon. 
At the same time there is no doubt that 
the plaintiff's cigarettes on arrival in this 
country were sound, smokeable, and at 
their price freely merchantable. Mr, Abbott 
in his letter of 10th May says he can quite 
believe that Baksh Ellahi would be a willing 
purchaser of plaintiff's goods and further 
mentions that they arein surprisingly good 
condition (though to Mr. Abbott’s rival 
palate they “smoke rather nasty.” Khoda- 
dad, one of the dealers, says that when he 
- was first shown them he considered them as 
good as the Company's both in quality and 
- condition. Mr, Selfe when he says in para. 
8 of his affidavit in the Bombay suit that the 
plaintiff's cigarettes are “old, inferior in 
quality and in preparation and packing” 
is not strictly accurate, They are indeed 
old, and the packing was inferior, because 
the Company had air-tight tin containers, 
for the smaller quantities within the tin- 
lined cases, whereas the plaintiff had not: 
but the quality was the same, both of the 
cigarettes and of their preparation. The 
plaintiff has called a witness named Corr, 
a servant in 1922 of the Company who 
stated that it was his business in particular 
to look out for competition. He says that 
Mr. Selfe's instructions were to warn the 
various dealers about the plaintiff's ciga- 
rettes as being old stock and inferior in 
quality, and that he could do anything he 
liked so long as he stopped competition, 
and kept the market for the Company. 
Khodadad says that he was visited by 
Corr who informed him that plaintiff's 
cigarettes were not genuine but imitations 
imported from Basray and he would get into 
trouble and be involfed in litigation with 
the Company if he continued. Corr’s evi- 
dence taken by itself would hardly be safe 
to actupon. He is apparently now a dis- 
missed servant of the Company, over some 
monetary defalcation in regard to which 
he seems to have put forward two different 
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ezplanations, added to which his deméanour- 
in the box could not be described as well- 
balanced or impartial. The details given 
by Khodadad are difficult to accept be- 
cause they are not put to Mr. Abbott or 
It is, however, diffi- 
cult to brush it aside entirely having re- 
gard to the other evidence which goes to 
support it, and to the way in: which the 
Company had already overstepped the 
markin the matter of the applications to 
the Collector. Two Calcutta dealers Kali- 
rada Roy and Narendra Nath Chakraverty, 
father and son, gaveevidence that they had - 
been visited by officials from the Company 
and had had it impressed on them that the 
goods were “ bad” (kharab) which I think 
was used not so much applying to their 
quality as to their merchantability hav- 
ing regard to the litigations that were 
going on. The evidence of these wit- 
nceses:was to some extent damaged by 
their identification in Court of Mr. Ryan 
as one of the persons whom they had seen 
on the occasions in question, whereas I em 
quite clear that Mr. Ryan's denial must Le 
accepted and those witnesses are con- ` 
sequently mistaken in that particular. There 
is some further evidence of the same nature 
from other dealers. Undoubtedly the Com- 
pany's servants were going round warning 
dealers that they would not be responsible 
for the plaintiff's goods, There is no harm 
in that, and they could probably employ 
the whole of their organisation in broadcast- 
ing it to the dealers. There seems to be 
no doubt, however, that they went further 
and wrongly impressed on dealers a non- 
existent difference in the quality of the 
goods; and also made full use of the litiga- 
tion in Bombay and Calcutta with its attend-. 
ant threat of trouble to others as an obstruc- 
tion to the plaintiff and as a deterrent. 
That is a clear impression which I retain 
after hearing the evidence. Considering 
these matters to which I have referred I 
hold that the conduct of the Company in 
regard to the preceedings before the Collec- 
tor was malicious and without reasonable 
and proper cause. Between -the applica- 
tion to the Collector and the filing of the 
suit nothing has emerged, though privi- 
lege has been claimed for certain docu- 
ments, toshow that the Company can say 
it was now in any better position as regards 
the filing of the suit. I have supported the 
claim of privilege, but I am certainly not 
going to assume in the Company's favour 
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“thak the documents in question would sup- 


port its case on the question of malice or 
want of reasonable and probable cause. 
Looking to the evidence, as it stands, I hold 
that in filing the suit and proceeding with 
it as it did the Company was acting malici- 
ously,and without reasonable and probable 
cause, These.findings also apply to the 


. Bombay proceedings both before the Collect- 


or and in Court. {f also find that the Com- 
pany did make and circulate the state- 


‘ments in para. 11 to the extent already 


mentioned. In connection with the ques- 
tion. of malice I should mention a further 
fact that was relied upon as evidence of 
malice, namely, the filing of the suit in 
Bombay when the Company were already 


amply protected by the suit instituted in. 


Calcutta and the injunction there. The 
contention, I think, is unsustainable, hav- 
ing regard. to the fact that the in junction in 
Calcutta was limited to the Calcutta goods, 
the -plaintiff being apparently not then 


_ Within the jurisdiction, and also to the fact 


that the plaintiff was using different names 


jor styles for his importations, so that the 


` ent, though in fact, as it turned out, 


“parties to the suits were nominally differ- 


plaintiff alone was interested. That the 
plaintiff suffered damage by reason of mali- 


` cious acts: of the Company cannot I think 


be reasonably contested. A certain amount 


.of delay occurred in consequence of the 


Collector's action and the injunction and 
undertakings and other proceedings in the 
suits, while plaintiff had to cancel a very 
favourable contract with oneof his buyers 
and had also to arrange to submit a can- 
cellation of some of the goods he had still 
to take up from his own sellers under his 
original purchase contracts. He started off 
very well in Bombay: it made alot of 
difference to him if he could dispose of his 
perishable goods before the arrival of the 
monsoon and the Company knew it. But 


instead of finding a fair field for his goods 


he found himself faced with obstruction 
after obstruction maliciously raised by the 
Company, courses of delay, disparagement 
of his goods, assertion of unfounded rights 
—all of which interfered with his right to 


. trade his goods in the ordinary way. 


It is argued by the Company that not- 
withstanding the injury he has suffered, the 
plaintif cannöt recover. So far as the ac: 


. tion of the Collector goes, itis said that it 


was ajudicial act of the Collector and the 
Ccmpany cannot be held responsible for it. 
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I think that Nemi Chand v, Wallace (1) 
supports the opposite contention that such 
a suit will lie, at any rate where, as in the 
present case, there is evidence of malice, 
and no reasonable and probable cause 
exists, 

As tothe suits and the. proceedings in 
them the same contention is made by the. 
Company, that nó action will lie for 
damages, even if malice was present and 
reasonable and probable cause was absent. 
In support of this the case of Mohini Mohan 
Misser v. Surendra-Narain Singh (2) is cited. 
That is a suit where damages wereclaim- 
ed against the defendant for having previ- 
ously instituted an action against the plaint- 
iffs for an injunction to restrain ‘them 
from erecting a building ona certain land. 
An interim injunction had been granted but 
the action had ultimately terminated in 
favour of ithe defendants in the action. 
The defendants were sued for damages 
for malicious prosecution of the suit 
for an injunction. The question of the 
maintainability of such a suit was raised 
and Fletcher, J., came to the conclusion 
that there was no authority for the proposi- 
tion thata suit was maintainable for malici- 
ously and without reasonable and probable 
cause obtaining a perpetual injunction 
which was subsequently dissolved on appeal. 
He relied upon Quartz Hill Gold Mining Co. 
v. Eyre (3), while pointing out that there 
are certain exceptions where the proceed- 
ings involve either scandal to reputation or 
the pessible loss of liberty to the person. 
In Bishun Singh v. Wyatt (4), a case of 
wrongful attachment, Mookerjee, J., in the 
course of his judgment remarks that the 
statement that the institution ofan ordinary 
civil action, however, unfounded, vexatious 
and malicious it may be, is not a good 
cause of action must be qualified where 
there has been arrest of person or seizure of 
property. In Bhut Nath Pal Mistry v. 
Chandra Benode Pal Chowdhury (5), the 
plaintiff sued for damages for-an injunc- 
tion, wrongfully issued against him at the 
instance of the defendants, restraining him 
from erecting a building. It was there 
held that such a suit was maintainable on 


(1) 24 C. 495; 11 C W. No 537 
MG 26 Ind. Cas. 296; 18 C. W. N. 1189; 21 C. L, J. 
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the ground’ that the defendants had unlaw- 
fully interfered with the exercise of his 
property rights by the plaintiff. The de- 
fendants, therefore, committed an act in 
the nature of trespass to the property, “and 
are consequently liable in an action for 
trespass ; it is nat necessary for the plaint- 
-iff to prove any malice or want of reason- 
able or probable cause.” In Narendra Nath 
Koer v. Bhusan Chanara Pal (6), the plaint- 
iff sued for damages for wrongful attach- 
ment and wrongful detention of certain 


chattels belonging to him.- The question . 


was raised of whether Bhut Nath Pal Mistry 
v. Chandra Benode Pal Chowdhury (5) was 
correctly decided having regard to other 
decisions of this Court including Madras 
Steam Navigation Co, v. Shalimar. Works 
Ltd., (7), and the case, already cited, of 
Mohini Misser v. Surendra Narain Singh 
(2), The point was accordingly referred to 
a Full Bench, which, however, disposed 
of the case by re-affirming the general 
. principle that a suit does not lie for 


damages against a defendant for malicious- . 


ly and without reasonable and probable 
cause instituting a civil action; as also the 
other principle that’a person who unlawful- 
ly interferes with the exercise of the pro- 
. perty rights of another, commits an act in 
the nature of trespass to property, and is 
liable for damages in an action for trespass. 
Imay draw attention here to that portion 
of the judgment of the learned Chief Jus- 
tice in the referring judgment of Narendra 


Nath Koer v. Bhusan Chandra Pal (6), 


. where he indicates that the defendant in 
“his view should not be held liable because 
the injunction under which the chattels are 
detained was an act of the Court -“ and 
inasmuch as it has been held that there was 
no mala fides on the part of the defendant 
. and as there is no finding that there was 
an absence of reasonable and probable 
cause.” Soin the case of Madras Steam 
Navigation Co. v. Shalimar Works Lid. (1), 


already méntioned, an action in rem against - 


a vessel had been instituted in this Court 
in its admiralty jurisdiction. The vessel 
was arrested but the suit was subsequently 
dismissed for want of jurisdiction. In a 
suit by the owners for damages for the 
arrest on the footing of trespass, Sir Law- 
rence Jenkins, ©. J., held that the action 
based on trespass would not lie, and he also 
refers to the fact that the ‘“‘arrestment of the 


(6) 57 Ind, Cas, 375; 31 ©. L, J, 495 at p. 500. 
(7) 28 Ind. Cas. 463; 42 O, 85, 
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ship isa judicial act ofthe Court and an 
ordinary step in an action in rem. So, where 
it constitutes a legal grievance, it is not an 
independent wrong, but an integral part of 
an action in rem in which there was malice, 
or iis equivalent, entitling the aggrieved 
person to seek compensation either in the 
admiralty proceedings or by separate ac- 
tion” and (at page 119) he adds that “in the 
absence of proof of malice or its “equivalent 
the suit if treated as one for trespass, will 
not lie in the ciréumstances of this case.” 
So Clissold v. Cratchley (8), referred to in 
some of the casesin this Court cited above 
shows that a wrongful seizure of goods 
under a writ of fi. fa., where the judgment 
is already satisfied, may make a party liable 


‘in trespass, whether malice is present or 


not? but that where itis an action on the 
case the plaintiff must fail unless he can 
also prove malice. In Kissorimohin Roy v. 
Harsukh Das (9), a case of wrongful attach- 
ment of the goods of athird party for which 


_damages were claimed, it was argued that 


the plainfiff could not recover unless he 
proved malice and want of probable cause.. 
“That,” says Lord Watson (at page. 277), “is . 
a rule which-obtains between the parties to 
a suit when the defendant suffers loss 
through its institution and dependence.” 
It is unnecessary for me to consider further 
the cases in this Court above referred td in 
so far as any of them may seem to afford 
ground for the contention that a suit may 
lie for damages for wrongful interference 
with the property rights of another by 
obtaining an order from a Court, even 
though no malice is proved. It is enough 
that in the circumstances of this case 
malice has been proved and want of reason- 
able and probable-cause; both in regard to 
the proceedings beforé the -Collector in 
Bombay and Calcutta, as also in regard to 
the proceedings in the two suits instituted 
and carried on in those places. That damage 
resulted to the defendant in consequence is 
clear, and inmy view he has a good cause 
of action, on which a suit is maintainable. 
As regards the injunction, it may be a 
question whether it is to be regarded an 
separate and independent or ‘as a part of 
anda step in the suit itself which as. I have 


(8) (1910) 2 K. B. 244; 79 L. J. K. B. 635; 102 L. T. 
520; 54 S. J. 442; 26 T. L. R. 409. KN 

(9) 17 I. A. 17; 17 O. 436; 13 Ind. Jur. 452; 5 Sar. P, 
O. J. 472; 8 Ind. Dec. (N. s.) 830 (P C.). : 
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held bears the taint of malice. It is argued 
that no action will lie in respect of damages 
arising out ofthe injunction. If there-was 
reasonable and probable cause or absence 
of malice, it may be that is so; if otherwise, 


- what isthe position? The defendant relies 


-by the Company in damages. 


upon, Mohini ‘Mohan Misser v. Surendra 
Narain Singh (2), to show that even then no 
suit is maintainable. I am not satisfied 
that that principle is applicable to the facts 
of this'case, and if necessary I should say 
that the circumstances place the matter on 
a different footing, otherwise it might be 
that in thecase of perishable goods they 
might be utterly destroyed, yet the defend- 
ant for all his malice could shelter behind 
the injunction as the act of the Courtand get 
off scot-free. True it is obtained on evidence 
on which the Court will say that a prima 
facie case is established, but that evidence 
is afterwards shown to be unacceptable. 
As already stated, the injunction of this 
Court ‘only affected 109 cases then in Cal- 
cutta and continued from the 11th May till 
the 8th June. An undertaking was given 
That under- 
taking might have been acted upon by the 
Court on application of the plaintiff in that 
suit, In Smith v. Day (10), Brett, L. J., 


‘says that if the injunction had been obtain- 


ed fraudulently or maliciously. the Court 
would give exemplary damages.’ No case, 
however, has been shown to me where upon 
such an enquiry as to damages the Court 
has consented to assess damages upon the 
footing that the suit had been maliciously 
carried: on, where such malice had not arisen 
as an issue for decision in that suit. - It is 
argued that the fact that the undertaking 
is embodied in the order is itself an indica- 
tion that apart from itthe defendant could 
not recover. Similarly that when s. 95 of 
the C. P, ©. allows limited damages in the 
case of-an injunction being obtained on 
insufficient grounds, it is because apart from 
such provision of law, no such damages 
would be recoverable. On the other hand, 
it may be argued that the undertaking is 
inserted because it gives a quicker remedy, 
and ‘so with the application under s. 95. As 
to the latter and the inference to be drawn, 
it seems illogical to allow a defendant who 
has incurred Rs. 1,000 damages to recover 
Rs.1,000and only allow the same to adefend- 
ant who has incurred Rs, 10,000. I agree 
that the existence of Art.42 of the First 


L P 21 Ch, D, 421 at p, 428; 31 W. R. 187; 48 
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Schedule to the Limitation Act is in itself 
no argument that a suit is maintainable for’ 
damages for an injury caused by an injune- 
tion wrongfully obtained, because such an 
Act cannot create a cause of action if dt 
does not already exist independently. 
Nevertheless in the circumstances of the 
present case I think that a cause of action 
may existin respect of the injunction and 
the resulting damages to the plaintiff's 
trade: but whether that beso or not the 
plaintiff can obtain his relief in respect 
of it as a proceeding forming part of the 
suit which is itself affected by malice in 
its entirety. É 

As regards the Bombay suit the order of 
19th June 1922, made upon the notice of 
motion, dated 23rd May, for interim in- 
junction, wasa consent order, the defend- 
ant in the suit undertaking not to deal with 
the goods in Bombay or to arrive, and the 
plaintiff Company giving an undertaking 
in damages. The defendants undertak- 
ing was vacated by the order of 2nd August, 
without prejudice to his rights in damages, 
As to this part of the case I think that the 
plaintiff's remedy, if at all, would be limit- 
ed to the enforcement of the undertaking in 
the suit in which it was given, and that 
as he submitted to tue making of the order 
by giving his consent, he has no separate 
cause of action in this respect although he 
may say his consent was accorded only 
under pressure of the circumstances malici- 
ously brought about by the Company. 

Next, it is contended that even if the 
present suit is maintainable itis barred by 
limitation, whatever the cause of action 
maybe. That appears to be so partly. I 
think that limitation intervenes in-so far 
as the proceedings before the Collector are 
concerned. The detention terminated not 
later than June 1922. Article 36 is the gene- 
ral Article which provides a period of two 
years’ limitation for a suit to recover dam- 
ages in tort, unless any specific Article 
provides otherwise. Article 48 has been re- 
ferred to but in my viewdoes not apply, if 
for no other reason because the defendant 
Company never had possession of or control 
over the goods and the Collector cannot 
be looked upon ase the Company’s agent. 
In so far as the cause of action may be 
slander of title or slander of goods the 
limitation would be either one year 
under Art. 25 or two years under Art. 36, 
the latter is, in my opinion, applicable 
in the circumstances, for J think the action, 
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‘would be on the case. Nevertheless I 
think it is a fair inference to draw from the 
evidence that the statements alleged and 
complained of, continued, to the extent 
already mentioned, to be repeated within 
two years before suit, particularly having 
regard to the continuance of the previous 
suits which throughout were designed as a 
disparagement of the plaintiff's goods and 
in obstruction to the unfettered exercise of 
his rights as a trader, of which I have no 
doubt the Company made the fullest use 
the whole time the litigation lasted, and 
whenever occasion so required. I am not 
prepared to say that in any view of the 
matter the Company is excused by the 
principle that a trader is entitled to protect 
his own property and his own interesis, 
because I think in this case there was mala 
fides and ulterior motive from the beginning 
until the end. : 

. There remains the question of damages. 
One head of damages is that for loss of 
trade and business based upon the sugges- 
tion that the plaintiff might have estab- 
lished himself in the tobacco trade in India 
at any rate to the extent of the remaining 
cantéen war stocks of cigarettes which were 
very large indeed. He says that it was his 
intention to do so, but the evidence does not 
appear to me to he sufficient to enable me 
to hold that he has established his case in 
this particular, or that his failure in this 
respect could be said to be the proximate 
- effect of the defendant’s action. Similarly 
“he has claimed damages under certain other 
heads which I think are inadmissible. These 
are the itemsat the end of his’ schedule of 
claim, namely, (1) living expenses in India 
for 642 days, (2) travelling expenses to and 
..from India and also in India, and (3) differ- 
_ ence between party and party costs allow- 
“ed tohim in the previous suit, and his 
‘attorney and client costs. 
As regards the remainder of the claim I 
think that the plaintiff must recover damages 
‘substantially according to the headings 
‘of his schedules. Exhibit O is a con- 
venient resume furnished to me by plaintiff's 
Counsel of the goods that came to India, and 
their disposal as well.as the other goods 
contracted for of whieh the plaintiff lost 
the benefit owing to concellation of the 
‘contract. The sales effected by the plaint- 
iff after he had undertaken to keep an 
account show that in many instances he 
was able to dispose of his goods at so high 
tate as Rs 30 per thousand, At the end 
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‘of March he started his sales to Sheriar & 


Co, and other Bombay dealers at rates of 
Rs, 18and Rs. 20 per thousand: while he 
contiacted tosell 220 cases to Sheriar at the 
rate of Rs. 23 & The Company argues that 
the sales paper in packets of these Gold 
Flake cigarettes are shown from their own 
experience to be very small in India, and, 
therefore, the plaintiff would have had the 
greatest difficulty in disposing even of 
what he had actually brought out ; but that 
argument could only have weight if the 
plaintiff were selling at the same _rates as 
the Company, whereas he was in a position 
to undersell them heavily. It leaves out of 
account the attraction of a bargain price. 
Besides, if there was‘apy substance in the 
argument the best couree for the Company 
would have been (subject to warning -their 


.dealers) total passivity. The best answer 


is the conduct of the Company itself, the 
passages from the letters already referred 
to and the considerable sales to the 
Bombay dealers. There would ke no 
doubt a certain amount of deterioration, 
particularly in the rains once the cases 
are opened, and indeed, I find the plaintiff 
writing to the Collector about the.end of 
the rains claiming further reduction of 
duty on the ground of substantial deteriora- 
tion ; but I believe upon the évidence 
before me that but for the defendants’ 
action plaintiff would have been able to 
dispose of his goods that had already. come 
out here before the monsoon season, and as 
regards those at home they would still have 
been saleable by the time they were brought 
out. Still, there would necessarily have 
been some amount of deterioration among. 
them in the matter of condition. 

On the question of damages I am not in- 
clined to attach much weight to the evi- 
dence of the interview of 8th May, even 


accepting the Company's version of it, 


because that took place when the interfer- - 
ence through the Collector was actually in 
existence, and the impending litigation 
was held over the plaintiff's head. The 
plaintiffs claim under the headings with 
which Iam now dealing is based upon the 
assumption that -he would have been able 
to dispcse of his goods at the uniform rate 
of Rs. 30 per thousand. Taking the vari- 
ous matters into consideration I have en- 


-deavoured to put myself in the place’ of a 


Jury and arrive at a fair and reasonable 
figuie which may be taken as an average 
yate to fgrma basis for the calculation of 


[941. 0. 1926] 


damages, and in the circumstances I think 
an all round figure of Rs.:23 8 would not 
be excessive. The defendant Company 
does not admit the items of the account as 
set out in the schedule to the plaint, so 
that subject to the rate of Rs. 23-8 which 
I have fixed, there must be a reference to 
ascertain what is the amount of damage 
under the claims numbered 1 to 5 in the 
schedule. The decree will be made accord- 
~ ingly and the plaintiff will have his costs 
of the suit on Scale No. 2. 
B. L. Order accordingly. 


MADRAS HIGH COURT. 
OrtY' Civin Court Appear No. 38 or 1924. 
November 10, 1925. 

Present: —Justice Sir Charless 
Gordon Spencer, KT. 
MUNUSAMI PI LLAT — APPELLANT 
versus 
MAHDI HUSSAIN KHAN SAHEB— 
RESPONDENT. 


Civil Procedure Code (Act V of 1908), s. 152--Amend-.- 


ment of decree after satisfaction. 

Section 152 of the C. P. C. permits clerical. or 
arithmetical mistakes in judgments and decrees to be 
corrected at any time, but an amendment of a decree 
after satisfaction has been entered up is a mere nulllity 
unless steps are also’ taken at the same time to set 
aside the order recording satisfaction. [p. 453, col. 2; 
p.454, col. 1.) 

Appeal agiinst a decree of the City 
Civil Court, Madras, in O, S. No. 225 of 1920 
as amended hy the said Court by order, 
dated the 20th October 1924. 

Mr. R. Sriramachariar, for the Appel- 
lant. 

Mr. M.S. Venkatarama Iyer, for the Re- 
spondent. 

JUDGMENT.—The respondent 
brought O. S. No. 225 of 1920 under the 
‘Madras City Tenants’ Protection Act to 
eject the appellant. Under s. Y9 of the Act, 


the appellant applied for an order that the- 


landlord should be directed to sell the land 
for a price to be fixed by the Court. The 
result of the suit was that the appellant got 
a decree on 12th May 1922 directing the 
respondent to convey the land to him upon 
his paying Rs. 619-6 10, being the value of 
the land at the rate of Rs. 1,100 per ground, 
and that the appellant should pay the re- 
spondent his costs and past and future mesne 
profits. Ọn l0th July 1923, in B, P. No, 
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249 of 1923, the respondent applied for exe- 
cution by attachment 


superstructure. 
the appellant applied in C, M. P. No. 1814 of | 


and sale of the. 
On 18th December 1923, 


ka 


1923 for a direction of the Court to “the. A 


respondent to execute and register the con 


veyance and gotan order that respondent - 
should execute a conveyance in three weeks. 
On Sth December 1923, the decree was 


Sie 


tt 
cake? 
L 


a 


entered as satisfied and the execution peti-. - - 
tion noted as disposed of. On 24th Septem-:. : 
ber 1924, the respondent applied- under:- ` 
s. 152 of the C. P. C., for an amendment: ~ 


of the deeree by 
to be paid as the price of 
ance from Rs. 615-6-10 into Rs. 756-4-0. 
The appellant filed a counter-affidavit 


altering the amount” 
convey- - : 


alleging that the respondent was vexatious- 7 


ly attempting to get more money out of’ 


him by this means and delaying to-attend ae 


the Registrar's office for registration of the 
conveyance. The City Civil Court Judge 
observed that the amendment asked for 


“was the rectification of a slip due to the ` 


mistake of a clerk and that the petitioner: . 


“was notestopped from applying and ac- 
cordingly he made the order from which 


this appeal has been preferred. 


Now s. 152 of the C. P. C. permits clerical’ 
or arithmetical mistakes in judgments and’ 


decrees to'be corrected at any time, but it 
is questionable whether a Court would be 


justified in making a correction which in-’ 


volved the payment ofa larger sum of 
money by one party to another, long after 
satisfaction had been recorded, and when 


nothing remained to be done and the decree’ - 


had become dead. Under the old O. P. C., 
before errors in decrees were permitted by. 
at any time”, and’ 
when the making of corrections was under 


s. 152 to be corrected ‘ 


s. 206 made obligatory and not discretion- i 


ary, the High Court of Calcutta in Fakar- 
ud-din Mahomed Ahsan v. Oficial Trustee 
of, Bengal (1) held that matters, which 
might have been discussed in the course 
of execution proceedings could not be re- 


opened after execution had been closed and. 
the decree satisfied. The learned Judges: 


observed that if.a judgment-debtor desired 


to show that more money had been levied 
from him under the execution than was due 


from him under the decree, the only course | 


open tq him was to apply fora review of 
the order, which declared the decree to bg 
satisfied and the execution proceedings 


(D 100. 538; 5 Ind. Dec, (N. s.) 360. 
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struck off. Under the present Code the 
Allahabad High Court in Pitam Lal v. 
Balwant Singh (2) revised an order ofa 
Subordinate Court amending a money- 
decree which had been completely satisfied. 
Daniel, J., observed “When a decree for 
money had been finally satisfied and dis- 
charged, the Court is functus officio and can 
no longer entertain an application for amend- 
ment under s. 152 of the ©. P.C.,” In Sheo 
Prasad Raiv. Dharam Sen Rai (8) it was 
held that “the'dictum in Fakar-ud-din Maho- 
med Ahsan v. Official Trustee of Bengal (1) 
quoted with approval in Ram Saran Pande 
- v. Janki Pande (4) to the effect that where a 
decree has been completely executed the 
Court executing the decree is functus officio 
has not found complete favour in subsequ- 
ent decisions.” Nevertheless,. on the facts 
of that case, the Court dismissed the second 
appeal of the judgment-debtor against an 
order of an Executing Court confirmed by 
the District Court refusing to cancel the 


execution proceedings on the ground that ` 


lands not covered by the decree had been 
delivered. 

. I am of opinion that the ground upon 
which Pathambi ,v. Mytheen Bibi (5) 
was disposed of, namely, that an amend- 
ment of a decree after satisfaction has been 
entered up is a mere nullity unless steps 
are also taken at the same time to set aside 
the order recording satisfaction, is a sound 
objection to the procedure of the lower 
Court in this case in amending its decree 
at the stage when the respondent applied 
for amendment. Ialso think that this ap- 
plication should have been rejected on the 
ground that it involved asubstantial altera- 
tion of the terms upon which the land was 
to be conveyed. 


_It is contended that, because the lands 
were found to measure 1,650 square feet, 
the price necessarily had to be varied after 
the rate had been fixed at Rs. 1,100 per 
ground. In answer to this contention the 
appellant stated in his counter-affidavit that 
the land measured only 1,386 square feet. 
The Judge has not decided in his order now 
appealed against which -figure is correct. 
He only says “If the land is 1,650 square feet 
the plaintiff is entitled to Rs. 756-40". 

(2) £88 Ind. Cas. 396; 23 A. L. J. 518; L. R6 A. 423 
Oiv.; A. L R. 1925 All. 556, 

(3) 49 Ind. Cas. 948. . 

9 18 A. 106; A. W., N. (1895) 240; 8 Ind. Dee. (x. 8.) 


` (5) 12M L.J. 96, 
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Moreover, the method by which the sum 
given in the decree was arrived at is not 
of consequence after the decree has been 
executed without objection. If the defend- 
ant had known, before he took a conveyance 
for the land, that he would have to pay 
Rs 150 more than the sum ordered in the. 
decree, it would have been open to him to 
have given up possession of this land and 
taken compénsation under s. 3 ofthe At 
instead of getting a conveyance executed 
by Court and registered. The plaintiff, 
having taken all that was due to him for 
costs and mesne profits, and having allowed 
this petition to be entered as disposed of 
and the decree as satisfied, cannot plead 
mistake and demand a larger sum as cop- 
sideration for doing that which has been 
done already. Section 9, cl. (3)-declares that 
“upon a final order being passed directing 
the conveyance of the land by the landlord 
to the tenant, the suit shall stand dismiss- 
ed”. The respondent’s application may 
thus be regarded as an attempt to re-open 
a closed suit, and he is estopped from 
putting forward a plea that the decree is 
wrong by his conduct in not taking the ob- 
jection earlier. 

The appeal is, therefore, allowed with 
costs and the lower Oourt’s order directing 
an amendment of the decree is quashed. 

VIN. V. 


R. L. Appeal allowed, 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 142 
oF 1925. 
March 9, 1926. 
Present:—Mr. Justice Walsh and 
Mr. Justice Dalal. 
BABU LAL—Decres-HoLver—-APPELLANT , 


versus 
Musammat JANAK DULARI AND ANoTHER 


— OBJEGTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47—Legal 
representative—Right to contest liability under decree- 
in execution. 

The question whether or not an allegetl legal re- 
presentative does or does not occupy that capacity so 
as to be bound by the decree, is one which is to be 
decided in the Execution Court. Such a determira- 
tion does not offend against the principle that an 
ee Court cannot go behind the decree. [p. 456, 
col. 1. 

Liladhar v. Chaturbhuj, 21 A. 277; A. W. N. (1898) 
64; 9 Ind. Dec. (x. s.) 885, distinguished, 
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Khuman Singh v. Makhan Singh, 5 A. L.J. 550; 
A. W. N. (1998) 92 and Jagar Nath Singh v. Sheo 
Ghulam Singh, 1 Ind. Cas. 704; 31 A. 45; A. W.N. 
(1908) 288; 5 A. L. J. 745, referred to. 


First appeal from an order of the Second 
Subordinate Judge, Cawnpore, dated the 
13th May 1925, 

Mr. Binode Behari Lal, for the Appellant. 

Dr. K. N. Katju, for the Respendents. 


JUDGMENT.—We are of opinion that 
this appeal fails. The point is a simple 
one, One Maheshi Lal lefta widow surviv- 
ing’ him, who executed two mortgages 
under circumstances which are not known, 
and which have never been ‘investigated 
upon the question whether the loan made 
by the widow waseither for legal necessity, 
or for some other purpose which by Hindu 
Law binds the estate. The mortgagee short- 
ly before the death of the widow, sued her 
and obtained a decree for sale On the 
death of the widow, or some little time 
afterwards, he applied for execution, and 
sought to join, or bring on the record, two 
daughters of the deceased widow and of 
their father, the deceased Maheshi Lal, on 
the ground that they were the legal repre- 
sentatives of the deceased widow. They 
objected Their objection took the obvious 
form that they were not the legal represen- 
tatives of their deceased mother because 
there was nothing to represent. They were 
the legal representatives, or reversioners, of 
their deceased father,and the decree against 
the widow could have no more binding 
effect thin the mortgage contract waich 
she had entered intoin her capacity as a 


Hindu widow with a Hindu widow's. estate. ` 


The Munsif rejected this objection taking 
the view that they were the legal represen- 
tatives of the widow and thatin question- 
ing whether the decree was biading upon 
the estate in the hands of the reversioners 
they were sesking to go bahind the decres 
in the Execution Court. On an appeal 
brought to tha Subordinate Judge this view 
was overruled, andthe Snbordinate Judge 
has explainel the law in avery clear and 
able judgment, holding that in substance 
the decision of the First Court really begged 
the whole question, and that the daughters 
were entitled to contest the view in the 
Execution Court that they were legal repre- 
sentatives of their deceased mother, inas- 
much as it had never been decided whether 
‘the mortgage, or the decree based thereon, 
bound the whole estate, or anything more 
than the interest of the Hindu widow, and 
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he remitted the case to enable that question . 
to be decided. 

With regard to the contention that, the 
daughters are seeking to go behind the 
decree it should be observed. that this, is 
not the case. What they are seeking to do 
is to interpret the decree, or in other words 
to ascertain whether the decree is such as 
to bind the whole estate, or whether it only 
bound the interest of the widow.. That 
question has never been determined: For 
one reason, the reversioners were not made 
parties to the suit in which the decree. was 
passed and, therefore, unless the widow her- 
self chose to raise the question which she 
was not very likely to’ do, it would not 
arise af all, and, therefore, the fundamental 
question, namely, whether the contract was 
such as to bind the whole estate or not when 
it was originally made by the widow, has 
never been determined, and it would be 
contrary to all principles of law and justice 
if the Courts were to give a wider interpre- 
tation and operation to a decree than the 
contract upon which it was based, 

The appellant before us relied upon the 
decision in Liladhar v. Chaturbhuj (1) but 
the decision in that case turned upon a very 
narrow question. The objectors in that 
case disputed their liability as judgment- 
debtors, not having resisted an order bring- 
ing them upon the record as legal represen- 
tatives of the deceased judgment-debtor, ` 
and thecase decides nothing more than the 
well-known principle that a judgment- 
debtor, or his legal representative, cannot 
go behind the decree, or dispute the valid- 
ity of a contract upon whicha decree has 
been passed. That authority was clearly 
explained in Khuman Singh v. Makkan 
Singh (2) a case which certainly should 
have been, but which appears not to have 
been published in the authorised Law Re- 
ports but itshould be observed with regard 
both to this case, and to the preceding one 
to which we have already referred, that 
these decisions were under the old law as 
provided by s. 244 of the Code of 1882 and, 
therefore, have little or no application to 
the legal position today. The opinion 
was expressed in those “cases, and it was 
definitely held in Jagar Nath Singh v. 
Sheo Ghulam Singh (3) that a suit might be 


- (1) 21 A. 277; A. W. N. (1899) 64; 9 Ind. Dee. (N. 8.) 
885 


(2) 5 A. L.J. 550; A. W. (1908) 92. 
(3) 1 Ind. Cas. 704; 31 A. 45; A. WAN, (1908) 2¢8; 
5 A. L. J. 745. 7 
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.brought by a reversioner disputing the 
operation of the decree where it was contend- 
ed that it bound the whole estate, and that 
the old s. 244 constituted nobar. But the 
old s. 244 has been altered and the provi- 
sions of s.47 of the present Code make it 
quite clear that the question whether or not 
an alleged legal representative does or does 
not occupy that capacity s9 as to be bound 
by the decree, is one which is to be decided 
in the Execution Court, That is precisely 
the question raised by this appeal. We 
repeat that it does not offend against the 
principle that an Execution Court cannot 
go behind the decree. The question raised 
in this and cognate cases is, what is the true 


interpretation of the decree, and what is its ` 


operative effect and in order to decide that 
question it is necessary to investigate in the 
case of a Hindn widow the circumstances 
under which the contract was entered into 
upon which the decree is based. 

We, therefore, dismiss the appeal with 
costs in this Court on the higher scale. 

RL Appeal dismissed, - 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPRAL No. 108 or 1925. 
December 16, 1925. 
Present:—Sir Victor Murray Coutts 
Trotter, Kr. Ohief Justice, and 
Mr. Justice Ramesam. 

Tue OFFICIAL ASSIGNEE or MADRAS 
-DEFENDANT No. 1—APPELLANT 


Versus 
A. RAMALINGAPPA AND oTHERS— 

Derenpants Nos. 5 AND G— RESPONDENTS, 

Letters Patent (Mad), cl. 18—Order transposing 
defendant as plaintiff—Judgment—Appeal. 

A determination, whatever it may be called, which 
has the pffect, whether on a technical ground or on 
the merits, of putting an end tothe proceedings as 
yogards the particular people or ın toto is a judg- 
ment within cl. 15 of the Letters Patent and is 
appealable but if the pronouncement leaves the suit 
Sree to go op, then it $ not a judgment within the 
meaning of the clause. {p. 457, col. 1.1 

An order ofa Judge of the High Court, on the 
Original Side transposing a person from the position 
of a defendant to that of a plaintilf is not a judgment 
under cl. 15, Letters Patent, and is, therefore, not 
appealable. [p. 457, coz. 2 ] 

Tuljaram Row v. Alagappa Chettiar, 8 Ind. Cas. 
240; 35 M. 1; (1910) M, W. N. 697; EM. L. T. 453; 21 
M. L. J. 1, considered, ? 


“OFFICIAL ASSIGNER OF-MADRAS V. A, RAMALINGAPPA, 
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Appeal against. the interlocutory order 
made on the 15th September 1925 by Mr.. 
Justice Srinivasa Iyengar in the exercise 
of the Ordinary Original Civil Jurisdiction | 
of the High Court, on an application in 
©. S. No. 395 of 1922. 


Messrs. Grant and Greatorex, for the Ap- 
pellant. 

Messrs. K. Rajah Fyerand V. Ramaswamy 
Iyer, for the Respondents. : 


JUDGMENT. ©’ 

Coutts Trotter, C. J.—The preli- 
minary point is taken in this case that no 
appeal lies because the pronouncement ap- 
pealed against was not a judgment but an. 
order. The words have been the subject 
of great controversy in these Courts and 
I certainly do not propose to attempt to go 
through the welter of conflicting decisions ` 
with many of which I may say I do’ not 
in the least agree. 
matter is left in a state in which all that’ 
this Court can do is to take the principle‘ 
underlying the Full Bench case in Twlja- 


ram Row v. Alagappa Chettiar (1) and ap-. .. 


ply it as best as itcan to the actual matter ` 
before it. In this case the learned Judge’ 
directed that certain persons who appeared 
in the first instance on the record as de- 
fendants should be added as plaintiffs, the 
second plaintiff having given up his cause 
of action and thereby adversely no doubt’ 
affected the position of the defendants who ' 
were transposed, because, if he obtained a 
decree, in the working out of that deeree 
they might have their rights affected. 
However, that is a question on the merits 
which really does not arise. The learned . 
Ohief Justice, Sir Arnold White laid down 
the following test in the case cited above 
Tuljaram Row v. Alagappa Chettiar (1) and’ 
if I may respectfully say so, L think he’ 
very wisely guarded himself from setting 
up a, too procrustean bed in the language `’ 
that he adopted. In laying down the, 
principle for Courts to work out on the’ 
facts of each case he says “The test seems 
to me to be not what is the form of the 
adjudication but what is its effect in the’ 
suit or proceeding in which it is made. If 
its effect, whatever its form may be, and 


. whatever may be the nature of the applica- 


tion in which it is made is, to put an end 
to the suit or proceeding so far as the 


(L) 8 Ind. Cas. 340; 35 M. 1; (1910) M. W, N. 697; 8 
M. L. T. 453; 21 M. L. J. 1. g 


It seems to me that the . 
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Court before which the suit or proceeding 
is pending is concerned, or if its effect, if it 


is not complied with, is to put an end to . 


the suit or proceeding, I think the adjudi- 
cation is a judgment within the meaning 
of ‘the clause, An adjudication on an ap- 
‘plication which is nothing more than a 
step towards obtaining a final adjudication 
in the suit is not, in my opinion, a judg- 
ment within the meaning of the Letters 
Patent.” 


Then inter on he says this and I respect- 
fully é agree with it: 

“T think the decision may be a judgment 
for the purposes of the section though it 
does not affect the merits of the suit or 
- proceeding and does not determine any 
question of right raised in the suit or pro- 
ceeding.” 


Aep ine that and endeavouring as best 
as [can to see what is its true application, 
1 think it is this, that a determination, call 
it what. you will, which has the effect, 
whetheron a technical ground or on the 
merits of putting an énd to the proceedings 
as regards the particular people or in toto 
is a judgment and is appealable, but, if 
the pronouncement leaves the suit -free to 
go on, then it is not a judgment within 
the meaning of the clause. In my opinion, 
a distinction may be drawn which un- 
fortunately has not been, between the grant 
and the refusal of leave to sue. It seems to 
me that it may well be said that refusing 
leave to sue isa final determination of the 
matter against the proposed plaintiff. 
Similarly in a case where a Court held 
that it had no jurisdiction to entertain the 
suit, I make no doubt’ that, these Courts 
would accept that in accordance with the 
decision in Tuljaram Row v. Alagappa 
Chettiar.(1) as being a final determination. 
But it seems to me that, if the effect of the 
order is to allow the proceedings to go on, 
it is impossible to say that it satisfies the 
test laid down by Sir Arnold White in the 
Full Bench case. Ido not desire to multi- 
ply illustrations, because it is much better 
to leave these things to be dealt with as 
they arise. I have, therefore, contented 
myself with what appears to me to be 
reasonably clear illustration one way or the 
other. Looking at this order, its effect 
was to allow the suit to go on for determi- 
nation on the merits and Iam utterly un- 
able to see that the order of transference 
of these persons from the position of de- 
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fendants to that of plaintiffs was in any 
way a decision the effect of which was to . 
put to an end to the suit or proceeding.. In 
my opinion, therefore, without attempting 
to lay down any different test to that laid 
down by my learned predecessor in Tulja- 
ram Row v. Alagappa Chettiar (1), I think- 
it is not a case which is on the line. It is 
a case where any person applying ordinary 
language would without hesitation say . 
that this was an order and not a judgment. 
I am, therefore, of opinion that no appeal . 
lies and that this appeal must be dismissed 
with costs. 

Ramesam, J.—I agree. The state of 
the. case-law has been aptly described by 
my Lord and having regard to it, I will 
not attempt any definition of the word’ 
“judgment.” Iwill only say this, that I 
am not prepared to say that every-order on 
a contested petition is a judgment. The 
line dividing judgments from orders must 
be drawn somewhere short ofthis. Having. 
regard to the fact that in the case before us 
no substantial right of the defendants has 
been adversely affected by the order under 
appeal, I would say that it does not fall on 
the judgment side of the line. Beyond this.. 
I make no further attempt. 

V. N. V. Appeal dismissed. 

R.L 


` LAHORE HIGH COURT. 
Civit Revision: Petition No. 560 or 1925, 
March 16, 1926. . 
Present :—Mr. Justice Campbell. 
TEJU-—PLAINTIFE—PETITIONER 
versus 

RALLA AND oTHERS—DEFENDANTS— 
` RESPONDENTS. 

Limitation Act (IX of 1998), s. 3—Limitation urged- . 
for firsttime in appeal. 

Question of limitation should not be allowed to be 
raised for the first time in appeal where its determina- 
tion requires an investigation into facts to see whe- 
thera particular paympnt was made in such a way 
as to extend time. 

_Petition for revision of a decree of the 
Senior Subordinate Judge, Hoshiarpore, | 
dated the 14th July 1925, reversing that 
of the Subordinate J udge, Fourth Class, . 
Dasuya, District Hoshiarpore, dated the lith 
February 1925. 

Lala Fakir Chand, for the Petitioner, 
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JUDGMENT.—In this case the decree 
of the Trial Court against the surety Ralla 
was practically a consent decree. Ralla 
admitted his liability as surety but pleaded 
„an Additional payment of Rs. 50 inaddi- 
tion tothe payment of Rs, 10 admitted in 
the plaint. The plaintiff accepted the state- 
ment that Rs. 50 had been paid and a de- 
cree was passed accordingly. Ralla then 
appealed and set up forthe. first time the 
question of limitation. 

The lower Appellate Court allowed him 
to do so and decided in his favour. The 
question, however, required for its determi- 
nation an investigation into the facts to see 
whether. either the payment of Rs. 10 
which was said to have been made in De- 
cember 1923 or that of Rs, 50 of which the 
date is not stated, were made in such a 
manner asto extend time under s. 19 or 
s. 20 ofthe Indian Limitation Act. The 
plea should not have been enteretained. 

1 accept the petition, setaside the order 
of the lower Appellate Court, and restore 
the decree of the first Court. The petition- 


er will have his costs here and in the lower. 


. Appellate Court. 


R. L. Petition accepted, 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 745 or 1923, 
November 3, 1925. 
Present :—Mr. Justice Venkatasubba Rao, 
KANDADA THIRUVENKATA 
CHARLU AND OTHERS—PLAINTIFFS 
— APPELLANTS 
x versus 
SHAIK ALTOO SAHIB—DEFENDANT 
— RESPONDENT, 

Inam—Service inam, resumption of—Nature of ser- 
vice inams—Incidents of service—Presumption of 
grant in lieu of wages, permissibility of—Right of 
resumption—-Burden of proof—Mudam service, duties 


of. 

To determine whether a grant of a service inam 
land is resumable or not, regard must be had to the 
nature of the tenure, whether the grant was made in 
lieu of wages for service or whether it was an abso- 
lute grant subject to the conditi§n of the performance 
of the service. In grants of the former description, 
the relation between the grantor and the grantee is 
t at of master and servant, and the grant may be 
resumed on the services being dispensed with. In a 
grant of the latter description, t.e. one burdened with 
service, it isan absolute grant with a condition an- 
nexed to it, namely, the rendering of service. In the 
absence of provision, to the contrary it is only on 
preach of that condition and on the grantee commit- 
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ting default in the performance of that service that 
the grantor becomes entitled to resume the grant- 
[p. 459, cols. 1 & 2.] 4 

Where there isa grant in writing and it is produ- 
ced, on a construction of it will depend the nature of 
the tenure, whether the grant was made in lieu of 
Wages or was burdened with service. But where, 
either the original grant is not in writing or in any 
event is not before the Court, the nature of the tenure 
can be determined only on the evidence given and 
the facts and circumstances of each case. |p. 459, col. 
2; p. 460, col. 1.) : 

When the question arises as to the class to which 
a specified grant belongs, there is no presumption 
that the grant was one made in lieu of wages for 
services. Nor can such a presumption arise even 
where it is proved that the services are personal. [p. 
460, col 1.] 

The burden of proving the right of resumption lies 
on a plaintiff who seeks to resume. [p. 461, col. 2.] 

Presumptions are not made at random. In order to 
raise a presumption some connection must be shown 
to exist between the fact proving and the fact to be 
proved, which warrants an inference from the one to 
the other when the two are brought into proximity. 


‘Lp. £60, col. 1.1 


The duties of mudam service consist in looking 
after the harvest of the crops, watching the heaps 
of harvested produce, placing seals upon them, pre- 
venting removal of cow-dung from waste lands and 
general supervision of harvest operations. [p. 459, col. 
1 


[Case-law reviewed.] 


Second appeal against a decree of the 
Court of the Subordinate Judge, Chittor, 
in A.S. No. 160 of 1921 (A. S. No. 5 of 
1921, District Court, Chittor), preferred 
agaiost that of the’ Court of the - Dis- 
trict Munsif, Tirupati, in O. S. No. 402 of 
1919. 

Messrs. C. S, Venkatachariar and N. S. 
Rangaswami Iyengar, for the Appellants. 

Mr B.C, Sankara Narayana, for the Re- 
spondent. . 


JUDGMENT.—The plaintiffs who are 
the inamdars of Lupuchendrapet seek to 
resume the plaint land which was granted 
for mudim service and to recover posses- 
sion of it with mesne profits. The defend- 
ants contend that the land has been in the 
possession of their family for’ about 150 
years and that they are entitled to enjoy 
it so long as they are able and willing to 
perform the duties of mudum,: that there 
has been no default and that the land can- 
not, therefore, be resumed. 

The District Munsif has found that the 
land is not resumable and the Subordinate: 
Judge has confirmed this finding. 

The plaintiff has filed the present appeal, 
The lower Appellate Court on a review -of 
the whole evidence has come to the con- 
clusion that the grant cannot be resumed, 
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This is what the learned Judge says :—- 


"I am not satisfied on the evidence that ' 


the iman is resumable.” f 

The appellant asks me to reverse this 
finding. 

The learned Judge has also found that 
there has been no default on the part of 
the defendants and the correctness of this 
pari of his judgment has not been question- 
ed. | 


In arriving at his conclusion that the 
grant is not resumable, the Subordinate 
Judge has relied to some extent upon the 
conduct of the plaintiffs as disclosed in 
various proceedings and upon the incon- 
gruous statement which they made from 
time to time. He has also relied upon the 
fact that the defendants have expended 
money and dug a well. Further, the de- 
` fendants and their ancestors have been long 
in possession and thegsecond witness for the 
plaintiff who is-70 years old has admitted 
that the grant was made before his time. 

Mudam’s duties ‘are said to consist in 
looking after the harvest of the crops, 
watching the heaps of harvested produce, 
placing seals upon them, . preventing 
removal of cow-dung from waste lands and 
general supervision of harvest operations. 
The first witness for the plaintiff admits 
that the inamdars as well as the ryots are 
interestéd in the performance of these 
duties. Ineed not go more minutely into 
the evidence . Although the Subordinate 
Judge refers to certain authorities which 
contain observations regarding onus of 
proof, he has not himself decided the case 
with reference to any presumptions. His 
finding is the result of his appreciation of 
the evidence independent of the rule of 
onus of proof, It has not been shown that 
his finding is wrong or vitiated by any mis- 
take and I must, therefore, accept it in 
second appeal. f 

Regarding the nature and incidents of 
` service tenure and the presumptions that 
may be drawn in dealing with such tenures, 
there has been a fairly long argument 
before me. I shall, therefore, proceed to 
discuss these “points. The finding that the 
land is not resumable implits that the 
grant was burdened with service. ` 

To determine whether he grantis resum- 
able or not regard must be had to the nature 
of the tenure. Was the grant made in lieu 


of wages for service or was it an absolute - 


grant subject to the condition of the pei- 
formance of the service. First, dealing 
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“with grants of the former description, ` 


the relation between the grantor and the 
grantee is that of master and servant. 
Instead of remunerating the servant 
by wages the master grants land to” 
him and treating the rent payable as 
equivalent to wages, the grantor makes a 
remission of the rent. The contract, how- 
ever, is, in essence, one of service and as the 
master can on terminating the employment 
cease to pay wages, in like manner he may 
resume the .grant on dispensing with. 
services. The servant cannot compel his 
master to continue to employ him on the 
score that he is willing and able to serve. 

“Now let me turn tothe second descrip- 
tion of grants, those burdened with service. 
The position here is that there is an ab- 
solute grant but a condition is annexed to 
it. On the breach of the ‘condition, the 
grant may be resumed. The condition 
being ‘the rendering of the service, if 
the grantee commits default in its per- 
formance, the grantor becomes entitled to 
resume the grant. The mere fact that the 
grantor no longer requires service does not 
give him the right to resume the grant. 
Whether he requires the service or not is 
immaterial, the only question being whe- 
ther there has been default on the part of 
the grantee. 

It is also recognised that in the case of 
agrant burdened with service, it may be 
made a condition of the grant that it should - 
cease when the services are no longer: 
required, But in the absence of a provi- 
sion to that effect, land held under that grant 
is not resumable unless the grantee com- 
mits default. This does. not affect the 
main division of the grants under two 
headings, namely, those burdened with ser- 
vice and those made in lieu of wages: see 
Forbes v. Meer Mohomed Tuquee(1), Lakham- 
gavda v. Keshav Annaji (2) and Yellava 
Sakreppa v: Bhimappa Gireppa (3). 

Where there is a. grant in writing and 
it is produced, on a construction of it will 
depend the nature of the tenure, whether 
the grant was made in lieu of wages or 
was burdened with service. But, where, 
as in the present cage, either the original. 
grant was not in writing or in any event is 
not before the Court, the nature of the 


(1) 13 M. I. A. 488; 14 W. R. P. C. 28; 5 B. L. R. 
599; 2 Suth. P. C. J. 358; 2 Sar. P. C. J. 588; 20 E. R 


4. : 
(2) 28 B. 305; 6 Bom. L. R. 364. 
(3) 28 Ind. Cas. 12; 39 B. 68; 17 Bom, L. R, 128, 
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tenure can be determined only on the evi- 
dence given. The Subordinate Judge 
agreeing with the Trial Court has found 
on the evidence that the grant is not resum- 
Where an inference is drawn from 
certain facts or circumstances, it must be 
shown that the lower Appellate Court has 
made some mistake beforeits finding can 
be set aside in second appeal. I am not 
satisfied thatthe appellant has succeeded 
in showing that the finding is liable to be 
_ reversed. 

The appellant’s learned Vakil has con- 
tended that this appeal ought to be decided 
with reference to two presumptions, one of 
them broad, the other more limited, When 
the question arises as to the class to 


which a specified grant belongs he contends 


that it should be presumed that the grant 
was one made in lieu of wages for services, 
Putting it in other words, the grantor has 
only to come to Court and show that it is 
aservice grant. Nothing further need be 
done by him and the Oourt is bound to 
. presume that the grant was in lieu of 
wages. The next presumption which he 
asks should be drawn is, that when the 


grantor proves that the services are personal, . 


the Oourt should infer that the grant was 
made in lieu of wages. The range of this 
presumption is somewhat more limited for, 
this assumes that the grantor has at least 


to prove one fact, do nothing more and the- 


Court will at once presume that the grant 
is resumable. 

For making either .of these presump- 
tions, I do not believe thereis the slightest 
ground.. Presumptions are not made at 
random. Someconnection must be shown 
to exist between the fact proving and the 
fact to be proved, which warrants an in- 
ference from the one to the other when the 
two are brought into proximity. On many 
and varied circumstances may depend what 

_kind of grant a man may choose to make. 
To presume at the very outset of a case 
that the grant is one in lieu of wages, 
does not seem to be in conformity with 
reason. 

The second presumption referred to is, in 
my opinion, also opposed to reason. Having 
regard to the springsof human action, can it 
be said that a man is less likely to make an 
absolute grant burdened with personal ser- 
vice, or again canit be said that whenservices 
are of a public nature there is any strong 
impelling motive for not making the grant 
in lieu of remuneration for those services? 
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There exists thus on principle no ground 
for making either of the two presumptions. :, 
I am also satisfied that this is the position , 
established by authority. i 

Before discussing the cases on the point, 
I should like, in order to remove a con-` 
fusion that prevails, to refer to a presump- 
tioh that is permissible and has often to . 
be drawn. Whena zemindar seeks to re-. 
sume a grant, the question arises, is the’ 
land included in the zemindari? . ‘This will 
depend upon whether the revenue from the . 
land was or was not included in the assets | 
of the zemindari at the time of the séttle-, 
ment. Ifit was included, the right ofre- 
sumption would be with the zemindar, if 
not, he would not have the right. If there ` 
is no direct evidence to show whether the 
revenue was or was not included, you inay ` 
turn to the nature of the services as they . 
may furnish a clue. If the services were 
personal to the zemindar, it may reasonably | 
be assumed that the Government would 
not have exempted the land from the re- 
venue but would have treated it for the 
purpose of the settlement as revenue pay-" 
ing land. The reason is obvious. It was the. 
zemindar that had the benefit of the ser- 
vices and there would be no reason why? 
the Government should not assess the land ` 
to the revenue for the services were aftér. 
all an equivalent of the rent. A presump-' 
tion is, therefore, made that when the ser-` 
vices are proved to be personal, the right. 
of resumption, if it exists vests in the 
zemindar. This is the presumption that, 
decided cases very often refer to and this, 
presumption and its implication are mis-. 
understood and some loose thinking has, 
I am afraid, given rise ‘to some laxity of ex- . 


` pression. 


I shall now examine the cases on the“ 
point. Forbes v, Meer Mahomed Tuquee (1) is 
one of the earliest and most authoritative of’ 
the decisions. The zemindar sued for the’ 
resumption of a jagir. Their Lordships. 
of the Judicial Committee dealt with two 
questions (1) regarding the nature of the. 
tenure on which the lands were held; (2) 
whether the jagir lands were made the, 
subject of assessment at the settlement. 
Having held on the second point that the’ 
jaghir was included in the zemindavi their 
Lordships proceed to ask the qusstion :, 
“But is it a necessary consequence of this’ 


. finding that the appellant is entitled to 


resume these jagir lands?” They then’ 
observe that his right to do so must de-. 
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pend upon the nature of the tenure. They 
distinguish between the two categories of 
grant and conclude that the grant before 
them is one burdened with service. In the 
course of the discussion they observe that 
the grantees they were dealing with, were 
not the private servants of the zemindar. 
But they do not anywhere say that if the 
services were private or personal, there 
would arise a presumption that the grant’ 
was made in lieu of wages, On the 
contrary, in the concluding paragraphs 
of their judgment, they remark that, it 
being emphatically upon the zemindar 
who ‘is séeking to dispossess or to rack 
rent the grantees to make outa clear title to 
resumption, he, in their opinion, failed to 
discharge the cnus and his suit . was, there- 
fore, dismissed. This case, therefore, far 
` from recognising the rule of presumption 
contended for by the appellant, clearly lays 
down that the rule is the other way, namely, 
that the onus of proofis upon the grantors 
claiming resumption. 
- Lakham Gavdav. Keshavannaji (2) is a 
suit by an inamdar to resume lands alleged 
to be held on service tenure, Jenkins, ©. J., 
and OChandavarkar, J., assume for the pui- 
pose of their judgment that the tenure was 
connected with services and proceed to ex- 
amine if the plaintiff was entitled to re- 
sume, They refer to Forbes v. Meer Mahom- 
ed Tuquee (1) and the classification of 
grants adopted in that case, and in theend 
dismiss the plaintiff's suit observing that 
it lay-upon him to make out that the com- 
bination of the grantee’s interest and his 
obligation to serve was such, as to permit 
of resumption. This case follows the Privy 
Council decision and holds that the onus 
is upon the. party claiming the right to 
resume. - : 
- A contention similar to the one advanced 
by the appellant was raised in Yellava 
Sakreppa v. Bhimappa Gireppa (3). The 
learned Judges rejected it saying that there 
is no presumption that where the services 
are. personal, the grantor has a right to 
resume the land. They say that this is the 
Bombay Law, . though they add very guard- 
edly, thatthe law is possibly different in 
Jaleutta and Madras. This does not show 
that the law is in fact different in these Pro- 
‘vinces but it-clearly shows that in Bombay 
such a presumption is not drawn. 3 
The question again arose ia Chandrappa 
y. Bhima Dassappa (4). Beaman, J., refuses 
(4) 47 Ind, Cas.-330; 43 B. 37; 20 Bom, L. R, 779. 


KANDADA THIRUVENKATA ČAARLU V. SHAIK ALTOOJSAHIB. 7 


461 

to recognise any such distinction between 
public and piivate services remarking that 
the distinction attempted is vicious. 

In Baslingappav. Chandrappa (5) it was 
again held that the onus is upon the plaint-° 
iff seeking to resume. 7 

With reference to the observation in 
Yellava Sakreppa v. Bhimappagireppa (3) 
that possibly the law in Madras is different, 
I must point out that Lakham Gavda v. 


Keshavannaji (2) has been followed in the 
Province in Ramasami Pattar v. Lakshmi 


` Kuarassiar (6), and that Yellava Sakreppa 


v. Bhimappa Gireppa (3) has been referred 
to and followed by Seshagiri Aiyar, J,, in 
Kamaravutu Mrutyunjayadu v. Rajah of 
Pittapuram (7). It cannot, therefore, be said 
that -the Madras Law is different from the 
Bombay Law on this point. 


Radha Pershad Singh v. Budhu Dashad 
(8) relied on by the appellant proceeds, with 
all respect, on a misconception, In it, a 
two-fold classification of -grants is made. 
First, itis said there isa distinction be- 
tween a grant for services of a public nature 
and a grant for services of a private nature. 
In the former, the zemindar cannot resume 
while in the latter he may. Secondly, it is 
said, that there is a distinction between 
grants of an estate burdened with some 
service and grants in lieu of wages. This 
twofold classification is, in my opinion, 
unnecessary and loses sight of the real 
principle involved. The main division as 
pointed out by Beaman, J., in Chandrappa v. 
Bhima Dassappa (4) is that of grants burden- 
ed with service and that of grants by way 
of wages for service. Each of these two 
main categories may again be sub-divided 
according to the nature of the services, per- 
sonal or public. The judgment in Radha 
Pershad Singh v. Budhu Dashad (8) loses 
its value by reason of this mistake and I 
am not prepared to agree with the view 
that when services to be rendered are per- 
sonal, the grantor hasa prima facie. right 
to resume the grant. It further seems to 
me that Radha Pershad: Singh v. Budhu 
Dashad (8) is cpposed to the authority of 
the Privy Council in Forbes v. Meer Mahom- 
ed Tuquee (1). . 


(5) 35 Ind. Cas. 860; 18 Bom. L. R. 695, 

(6) 72 Ind, Cas. 627: 17 L. W. 514; (1923) M. W, 
N. 343; 32 M. L. T. 399; A. L R. 1923 Mad. 572. 

(7) 33 Ind. Cas. 901; 30 M. L. J.'132; (1916) M. W, 

pi 


N. 279. 
(8) 22 C. 938; 11 Ind. Dec: (N. s.) 622, 
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If the Madras cases are examined, they 
do not support the appellant's contention, 
The sentence in Sanniyasi Razu v. Salur 
Zemindar (9) that is relied on reads thus:— 
. “It is ordinarily competent to a zemin- 
dar to dispense with such services and to 
resume the tenure”. This may only mean 
that ifthe grant is in. lieu of wages it may 
ordinarily be resumed. There is nothing 
to show thatthe learned Judges meant to 
“gay that ifthe services are personal, they 
would presume that the grant was one made 
in lieu of wages. Icannot regard thisas an 
authority for the proposition contended for. 
In Mahadevi v. Vikrama (10) the following 
passage is relied on: 

“Now it is admitted, on behalfof the 
appellants, that, if the land was held on 
service tenure, it is resumable at the will 
ofthe zeminder for the time being in pos- 
session,” What is the tenure that is refer- 
red to in the above passage? All lands 
held on service-tenure are not resumed. 

There are two lands of service-tenures. 
The learned Judges were presumably re- 
ferring to grants made in lieu of wages. 
The words literally taken mean that both 
kinds of grants are resumable which, of 
course, is not the case. I am unable to 


see how this supports the appellant’s con-- 


tention. 

In Sri Rajah Sobhnadri Appa Rao Baha- 
dur v. Sri Rajah Venkatanarasimha Appa 
Rao Bahadur (11).there is an observation at 
page 408 that it is for the grantee to make 
out that the land is not resumable. -This 
case went up to the Privy Council and 
the decision of the Madras High Court was 
confirmed. But their Lordships of the 
Judicial Committee while agreeing with 
the conclusion of the learned Judges, ob- 
-serve that their judgment does not imply 
that they adopt in entirety their reasoning. 
This is an important reservation and must 
not be lost sight of. 

In Vadisapu Appandora v. Vyricherla 


Veerabhadra Raju Bahadur (12) there is a. 


passage at page 408 to the effect that in 
this Presidency there is a series of decisions 
and that where a land granted on service 
tenure was included, in the assets of the 
` gemindari at the time of the settlement 
there is a presumption that the zemindar 


_ (0) 7 M. 268; 2 Ind. Dec. (x. s) 771. 
(10) 14 M. 365; 5 Ind. Dec. (N. 8.) 255. 
(11) 26 M. 403. ` 
(12) 12 Ind. Cas, 487; (1911) 2 M. W. N. 408; 10 M, 
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can resume. This only means that if the 
question is between the zemindar and the 
Government as to who has the right to re- 
sume, the fact that the land is included in 
the zemindari, indicates that the right vests 
in the zemindar. This passage does not 
help the appellant. There is another pas- 
sage page 409* where the learned Judges 
say that in the case of a grant subsequent 
to Permanent Settlement to which personal 
services are attached, the burden of proving 
that it is not resumable is on the grantee. 
In the first place, with all respect, I can- 
not accede to .this proposition. Secondly 
what difference does it make in regard to 
the present question, whether the grant was 
prior to or subsequent to the Permanent 
Settlement, 

There is one other case cited by the 
appellant to which I must refer, In Gaja- - 
pathi Maharaju Garu v. Sondi Prahaladha 
Bissoyi Ratno (13) Ayling, J., observes at 
page 180} that the services are of a personal ` 
character and for that reason the inams are 
resumable by the zemindar. This observa- 
tion if I may say so with respect, is not 
quite accurate andI may point out that in 
a later case the same learned Judge ex- 
presses his view somewhat very differently. 
In Mrutyunnjayadu v. Raja of Pittapuram 
(7) Ayling, J., differingfrom Sadasiva Aiyar, 
J., observes: “I can find no authority for 
holding that the nature of the services 
makes any difference in the case of such a 
grant, though in the case of a service grant, 
where lands are held and enjoyed in lieu 
of wages, the power of arbitrary resumption 
would largely turn on whether the services 
were private or public,” 

By reason of the difference of opinion 
there was a Letters Patent Appeal and 
Seshagiri Iyer and Phillips, JJ., held, Sir 
John Wallis, C. J., dissenting, that the 
grant was a grant burdened with service 
and was not resumable. The judgment of 
Ayling, J., was upheld. Sashagiri Iyer, J. 
at page 1444 observes:— `’ 

“The next contention is that as the ser- 
vice was personal it was open to the zemin- 
dar to dispense with it and to resume the 
land. Here again, it is not in every case of 
personal service that the grant can be 
resumed. 


(13) 21 Ind. Cas. 833; (1914) M. W. N. 179; 14 M. 
L. T. 562. 


~*Page of i 2 M. Wa Nia) O TTT 
Page of (1914) M, W, N—[Ed.} 4 
<Page of 30 M. L. Jo--[Ed[ . 
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Tt is thns clear that both on principle and 
on authority, neither of the presumptions 
contended for by the appellant can be ac- 
cepted. The plaintiff who seeks to resume 
must make out his title. 

As the appeal has been argued at some 
length, I have reviewed the law and shown 
_ what, in my opinion, the right principle is. 
But as I have said, the lower Appellate 
Court has not considered the case with re- 
ference to any rule of onus of proof, but 
_ has, on the other hand, arrived ata finding 
on, a consideration of the entire evidence. 
Whether my view is correct or not, it fol- 
lows that the judgment of the Subordinate 
Judge must stand. The secord appeal fails 
. and is dismissed. with costs. 

VIN. V. Appeal dismissed. 
R. L. 


į 


ALLAHABAD HIGH COURT. 
Seconn O1vIL AppEaL No. 1713 or 1924. 
March 15, 1926. 

Present :—Mr. Justice Sulaiman and 
Mr, Justice Mukerji. 
DEONATH SINGH AND orHERS— 

PLAINTIFFS—APPELLANTS i 
VETSUS 
TILAKDHARI SINGH AND OTRERS— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Custom of pre-emption, finding as to, inter 
partes in previous suit, effect of—One 
minor in previous litigation—Variation in custom, 
right to prove, mes 

A finding in a previous suit inter partes as to the 
existence or non-existence-of a custom of pre-emption 
is binding on the parties in a subsequent suit subject 
only to the condition that it is open, to the either 
party to show in the subsequent suit that the custom 
has ceased to exist or has in any other way been 
abandoned. [p. 463, col. 2.] 

The mere fact that one of the parties to the subse- 
quent suit was a minor in the previous litigation does 
not take away from the binding force of the finding 
in the previous suit. [ibid.] 

Second appeal against a decree of the 
District Judge, Azamgarh, dated the 31st 

.of May 1924. : 

Mr. P. L, Banerji, for the Appellants, 

Dr. K. N. Katju and Mr. U. S. Bajpai, 
for the Respondents. 


JUDGMENT. . 

Sulaiman, J.—This is a plaintiff's 
appeal arising out ofa suit for pre-emption. 
On a previous occasion Deoraj Singh for 
himself and acting as guardian for his 
nephew Udai Narain Singh transferred a 
share in this same village to the present 
vendees Tilakdhari Singh and Amrat Singh, 


DEONATH SINGH v. TILAKDMARI SINGH. 


of parties . 


7 463 

The plaintiff No. 1, and the father of the 
plaintiffs Nos.2 and 3, brought a suit for 
pre-emption and obtained a decree. In that 
suit it was found against the vendees that 


-there was a custom of pre-emption in this 


village under which the vendors were bound 
to make the offer to the co-sharers in the 
first instance. About the same time the 
minor Udai Narain Singh through another 
next friend brought a suit for cancellation 
of the sale-deed on the ground of want’of 
legal necessity. The decree in the suit was 
a conditional decree and the document was 
to be set aside on payment of a part of the 
sale -consideration. The property having 
gone back ‘to the family the same has now 
been sold by Deoraj Singh and Udai Narain 
Singh who is now a major, in favour of the 
same vendees. The Courts below have held 
that the finding in the previous suit between 


“the parties does not operate as res judicata. 


They have held that in view of the inter- 
pretation now put on wajib-ul-ares of a 
similar nature by a recent Full Bench of 
this Court the evidence is not sufficient to 
establish the custom. 

In our opinion the finding in the previous 
suit being inter partes must bind the pre- 
sent defendants. The quéstion of the exis- 
tence or non-existence of a custom of pre- 
emption is not a pure question of law but 
is a mixed question of law and fact which 
depends on evidence which may be oral 
or documentary. If a finding is once arrived 
at that ought to bind the parties to that 
litigation, of course it would be open to 
either party ata subsequent stage to show 
that the custom has ceased to exist or has 
in any other way been abandoned. 

The learned Advocate for the respondents 
has argued before us that inasmuch as Udai 
Narain Singh was a minor on the previous 
occasion the’ vendors are not the same. 
With this contention I do not agree. In 
the pre-emption suit Udai Narain Singh 
was impleaded under the guardianship of 
a person who was appointed by the Court, 
and he was bound by the finding arrived 
at in that litigation, Next the defendants 
vendees claimed to derive title through ` 
Udai Narain Singh gn the previous occasion 
and they claimed to do the same on this 
occasion. It is, therefore, difficult to hold 
that they are defending this case on a title 
derived from. a different person. I am, 
therefore, of opinion that the finding in the 
previous suit as between plaintiff No. 1 
Deonath Singh and the two vendees is reg 
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judicata. ` There is no evidence to show that 
this custom has fallen into disuse. The 
learned Advocate for the respondents has 
drawn our attention to the fact that after 
the institution of the suit the recent pro- 
nouncement of a Full Bench in Randhir 
Singh v Rajpal Miser (1) has thrown a 
doubt on the previous view. That case, 
however, did not come from this particular 
village and there is nothing to show that 
the decision of the Full Bench became 
“known to the co-sharers and they put an 
end to the custom in this village before 
the decree was passed by the first Court. 

The learned Advocate for the appellants 
concedes that it is difficult to hold the other 
plaintiffs can take advantage of this finding 
on the ground that their father was a party 
to the previous litigation inasmuch these 
plaintiffs cannot be said to claim: title 
through their father. I would, therefore, 
allow the appeal. i 

Mukerji, J.—I entirely agree. I wish 
‘to say one word on the question whether 
Udai Narain Singhis bound by the previous 
judgment in the pre-emption case. l 

Udai Narain Singh was made a party 

although he was a minor. Prima facie the 
judgment would bind him and for the bind- 
ing character ofthe judgment it is not ne- 
cessary that Udai Narain Singh should 
have been an adult at the date of the suit. 
Udai Narain Singh could have escaped the 
binding ‘effect of the judgment by showing 
that he was mot represented bya proper 
guardian and that, therefore, he was not at 
all-represented in the suit. He has not 
taken any such plea and such a plea would 
be one of fact. I should, therefore, have no 
hesitation in holding that the pre-emption 
suit is as much binding on Udai Narain 
Singh as on Deoraj Singh. ; 
_ By the Court.—We allow the appeal 
of Deonath Siagh alone and setting aside 
the decrees of the Courts below remand 
the case to the Court of first instance 
through the lower Appellate Court for dis- 
‘posal of the remaining issues according to 
law. The suit of the plaintifis Nos. 2to 4 
will stand dismissed. The plaintiffs Nos. 2 to 
4 will bear their own cests and . will pay to 
the contesting defendafits half of their costs 
incurred so far. The costs in this Court 
will include Counsel's fees on the higher 
scale. ; : 

R. L. Appeal allowed. 

(1) 81 Ind. Gas. 25, 22 A. L. J. 561; 46 “AL 478; A. 
J. R. 1924 All, 321 L. R. BA. 151 Oiv, 
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RANGOON HIGH COURT. 
Crivin MISCELLANEOUS APPLICATIONS Nos. 87 
AND 88 oF 1925, 
September 22, 1925. 
Present:—Sir John Guy Rutledge, Kr., 


’ Chief Justice, and Mr. Justice Brown, 


MA THAN AND oTHERS-—-APPLICANTS 
versus 


MA KYIN AND OTHERS—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), ss. 109, 110— 


Appeal in High Court. dismissed in default—ppeal to 


Privy Councit—Substantial question of law—Inferior 
wife, rights of, under Buddhist Law. ` . 
Leave to appeal to Privy Council cannot be granted 
where the appeal in the High Oourt has been dis- 


missed for want of prosecution. 


Buddhist Law regarding the ‘rights of-a-lesser or 
inferior wife when living apart from her hisband 
having been established by a series of decisions is not. 
a substantial question of law within the meaning of 
s. 110, O. P. C. 

Maung Tha Dun v. Ma Thein Yin, 13 Ind. Cas. 1044; 


“1 R.1; A. I. R. 1924 Rang. 37, Ma Thein Yin v. Maung 


Tha Dun, 79 Ind. Cas. 501;-2 R. 62; 2 Bur. L. J. 292; 
A. I. R. 1924 Rang. 105, Ma Gywe v. Ma Thi Da, 2 U. 
B. R. (1892-96) 194, Wa U Byu v. Ma Hnyin, 2 U. B. R. 
(1897-1901) 160 and Shwe Ma v. Mi Me, 12 Ind. Cas. 
ae U. B. R. (1910-18) I, 114; 4 Bur. L. T. 235, refer-. 
red to. 
Mi Kin Gale v. Mi Kin Gyi, 8 Ind. Cas. 1169; U. B. 

R. (1910-13) 42 at p. 49; not followed. 


Mr, Burjorjee, for the Applicants. 
Mr. Kyaw Din, for the Respondents. 


JUDGMENT.—These are two applica- 
tions for leave to appeal to His Majesty in 
Council from the decisions of the Appellate 
Side of this Court passed in Civil First 
Appeals Nos. 183 and 187 of 1928. 


The learned Advocate for the applicants 
admits that in the secondsof these applica- 
tions Ma Pwa Yin’s appeal was dismissed 
on the 7th of January 1924 for want of 
prosecution. In these ‘circumstances it is 
obvious that leave to appeal cannot be grant- 
ed to herin that case. Sheis, however, a 
respondent in Ma Than's appeal, and as such 
her claim was considered in the judgment 
from which an appeal to the Privy Couneil 
is sought. Consequently, if we grant the 
leave to appeal in the first of these applica- 
tions, Ma Pwa Yin’s status and claim would 
necessarily come up for consideration before 
their Lordships. à 


- Admittedly, the decree. sought to be 
appealed from affirmed the decree of the 
District Court. Consequently, under s. 110 
of the O. P. .C., the appeal must involve some 
substantial questions oflaw. It is admitted 
that the judgment in appeal followed the 
decisions of this Court reported as Maung 
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Tha Tunv. Ma Thein Yin (1) and Ma Thein 
Yin v. Maung Tha Dun (2). í 

For the applicants it is urged that these 
decisions revolutionized Burmese Buddhist 
Law in respect of the rights of a lesser or 
inferior wife when living apart from her 
husband and occasionally visited by him, 
and that in such circumstances it is only 
right and proper that a ruling should be 
obtained from the highest tribunal. We 
cannot agree that the rulings in question 
erent Burmese Buddhist Law at 
all. 

It is true that no lower Burma Ruling has 
been cited before us. But successive Upper 
Burma Rulings for about 30 years have 
been cited, and they are in general agree- 
ment with the principles enunciated by a 
Bench of this Court in Maung Tha Dun 
v. Ma Thein Yin (1)and Ma Thein Yin 
v. Maung Tha Dun (2). 
refer to the Judicial Commissioner, Mr. 
Hodgkinson’s judgmentin Ma Gywe v. Ma 
Thi Da (8), the Judicial Commissioner, Sir 
H. Thirkell White’s judgment in Ma U Byu 
v. Ma Hnyin (4) and the Judicial Com- 
missioner, Sir George Shaw's judgment in 
Shwe Ma v. Mi Me (5). Some remarks by the 

` Additional Judicial Commissioner, Mr. 
McColl, in Mi Kin Gale v. Mi Kin Gyi ‘6) 
wouldseem to indicate a different opinion, 
ie.,“A wife who livesinaseparate house from 
her husband is entitled or is not entitled to 
inherit according as she is a wife or a con- 
cubine.” But a perusal of the facts of that 
case shows clearly that this is but an obiter 
dictum and not necessary for the decision 
arrived at. The decisions of this Court 
following, as they do, successive deci- 
sions of tbe higest Court in Upper 

"Burma are, in our opinion, consistent with 
the law as stated in the Manukye Dhamma- 
that, Vol. X, s. 42, and should be regarded 
as settled law. In these circumstances, we 
do not consider that we would be justified 
in certifying that the case involves a sub- 
stantial question of law. 

It is to be observed that though the ap- 
plication is made in the name of Ma Than, 
a lesser wife of the deceased Shwe Yin, she 


(1) 73 Ind. Cas 1014; 1R.1; A.I. R.1924 Rang. 


(2) 79 Ind. Cas. 501; 2 R. 62; 2 Bur. L. J. 292; A. Ie 
R. 1921 Rang. 108. 

(3) 2 U. B. R. (1892-96) 194. 

(4) 2 U B. R. (1897-1201) 160. 

(5) 12 Ind. Cas. 191; U. B. R (1910-13) I. 114; 4 Bur, 


L. T: 235. 
(6) 8 Ind, Cas. 1169; U. B, R. (1910-13) 42 at p. 49, 
30 - 
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seems to have parted with all interest in the 
subject-matter of the suit by selling her 
rights to one Khorasany who similarly pur- 
chased the rights of Ma Pwa Yin. In these, 
circumstances unless we were satisfied, as, 
we are not, that a substantial point of law 
was involved, we would not be disposed to 
assist a gambler in litigation at the ex- 
penses of the legal heirs to the estate. 

The applications are accordingly dismiss- 
ed with costs five gold mohurs in each 
case. 


R. L. Applications dismissed, 





ALLAHABAD HIGH COURT. 
Srconp Crvit APPEAL No, 2271 oF 1925. 
March 10, 1926. 
Present:—Mr, Justice Kanhaiya Lal 
and Mr. Justice Ashworth. 
RADHA KISHEN AND ANOTHER— 
DgFENDANTS—APPELLANTS 
vETSUS 
Master SITAL PRASAD—PuaintiFr-. 
RESPONDENT. . . 
Contract Act (IX of 1872), s.28—Pro-note for existing - 
liability—Criminal liability as well as civil—Pro-note, . 
legality of. Š 
Where a bona fide debt exists and where the trans- 
action between the parties involves a civil liability as 
well as possibly a criminal act, a promissory note 
given by the debtor executed for the debt constitutes 
a valid agreement. [p. 466, col. 2.) 
Jai Kumar v. Guuri Nath, 28 A. 718; 3 A. L. J. 506; 
A W.N. (1906) 212, followed. 


Second appeal against a decree of the 
Additional Subordinate Judge, Muttra, 
dated the 15th September 1925. 

Mr. Panna Lal, for the Appellants. 

JUDGMENT.—This second civil ap- 
peal arises out of a suit brought by the 
plaintiff respondent on the basis of two 
hundis, both executed on the 6th July 1920, 
one for Rs. 400 and one for Rs 200. The 
defendant-appellant pleaded in defence 
that the hundis were without consideration < 
and were executed in order to induce the 
plaintiff to stifle a prosecution pending 
against him for embezzlement, This de- 
fence was accepted by the Court of first © 
instance. On appeal the District Judge of 
Muttra, remanded the case to determine 
whether atthe date of the execution of the 
hundis there was any liability on the part 
of the deferdant to pay the sum secured 
by the hundis to the plaintiff, and secondly 
whether the hundis were executed to 


. 
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induce the plaintiff to abstain from prose- 
cution of the embezzlement .case. The 
first Court found both these issues in 
favour of the defendant but the Additional 
Subordinate Judge has decided that there 
was existing a liability on the part of the 
defendant which served as consideration 
for the hundis, and that this being the case 
the fact, that the execution of the hundis 


operated to induce the plaintiff to stop the. 


prosecution for embezzlement, - was im- 
material, 

The facts of the cése appear to be as fol- 
lows, | The defendant was occupying a 
building belonging to the plaintiff as a 
press and type-foundry. He became indebt- 
ed to the plaintiff to the amount of Rs. 1,164 
and in order to, liquidate this debt he 
agreed to make over the machinery and 
fittings to the plaintiff for the nominal sum 
of Rs. 1,164. 

He was, however, to continue to occupy 
the building and in addition to the rent 
due for such occupation, he was to pay 
a further sum for use of the machinery. 

That this was the case is proved by two 
documents executed by the plaintiff and 
Tacan respectively on the 4th of May 

On the 30th of June 1920, the plaintiff 
lodged a criminal complaint against the 
defendant that he had wrongly sold and 
disposed of some of the machinery to a 
third party, some one living at Hathras. 


The 22nd July 1920 was fixed for trying. 


the case. . Before this date, namely, on the 
6th July 1920, Rs. 480 appears to have been 
the amount calculated as depreciation of 
the total machinery by reason of the aliena- 
tion to the man at Hathras. 
Subsequently on the 12th October 1920, 
“ the remainder of machinery was sold to one 
Parsi Mal for Rs. 700, which was paid over 
to the plaintiff. - 

On these facts, it is contended by the ap- 
pellants’ Counsel that the Rs. 480, secured 
"by their hundi, were merely money paid 
for the stifling of the criminal prosecution. 
With this.suggestion we donot agree. The 
defendant was liable to make good to the 
. plaintiff the value of any machinery wrong- 
fully alienated by him when using that 
machinery as lessee of it from the plaintiff, 
It makes no difference that the plaintiff 
also was entitled to prosecute the defendant 
for embezzlement. The decision of the 
Allahabad High Court relied upon by 
the lower Court, 7. e., Jai Kumar y, Gauri 
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Nath (1), appears to us to be appli- 
cable. ‘Where a bona fide debt exists, - 
and where the transactions between the 
parties involve a civil liability as well as ' 
possibly a criminal act, a promissory note 
given’ by the debtor executed for the debt 
constitutes a valid agreement.” We have 
been referred to a decision of the Calcutta 
High Court by the appellants’ Counsel, but 
that decision does not appear to have been 
based on facts in the slightest degree ` 
similar to the present one. It may be that 
the lower Appellate Court misconstrued ° 
the evidence, in its decision as to the exis- 
tence of the liability, but the liability exist- 
ed, we hold, for the reasons stated above. 
We, therefore, see no reason to interfere ` 
in second appeal with the decision of the 
lower Appellate Court and dismiss this 


appeal under O. XLI, r. 11, O. P. C. 


R. L. Appeal dismissed., 
(1) 28 A. 718; 3 A. L. J. 506; A. W. N. (1906) 212. 


RANGOON HIGH COURT. 
FULL BENCH. i 
CıvıL REFERENCE No. 7 or 1925. 
September 9, 1925. ` : 
Present:—Sir John Guy Rutledge, Kr., Chief 
Justice, Mr, Justice Das, and Mr. Justice 





Brown. 
Tar Ouse or INCOME-TAX, | 


URMA— 
versus : 
Massrs, STEEL BROTHERS & Co.— 


Lro. : 

Income Tax Act (XI of 1923), ss. 2 (4), 4 (1), 6,42 > 
(1)-—Non-resident assessee, liability of, to income tax-— , 
Non-resident limited company in India engaged in 
manufacture and export of worked up goods and 
raw materials— Principles of assessment. : 

Under s. 42 (1), Income Tax Act, all profits or gains 
accruing or arising to a non-resident, whether direct- 
ly, or indirectly, through or from any business connec- . 
tion or property in British India are deemed to be 
income accruing or arising within British India. |[p. 


- 481, col. 1] - 


Rogers Pratt Shellac Co. v. Secretary of State for 
India, 83 Ind. Cas. 273; 52 O. 1; 40 0. L. J. 110; 28 
C. W. N: 1074; A: 1. R. 1925 Cal. 34, followed. 

A limited Company was registered in London ‘under 
the English Companies Act with its headquarters in 
Lonaon and was admittedly a non-resident of British 
India. It carried on large business operations in 
Burma in connection with rice, timber and cotton. -lt 
also had various rice mills, saw mills, cotton ginning 
mills and vegetable oi] mills in Burma whereby -ccm- 
modities or raw material was worked up into forms 
suitable for use. The Company exported the material 
thus worked upas well as raw commodities without 
working them up in any way: 

Held, (1) that in determining whether any income, . 
profits or gains arise or accrue, it is not only the last 
stage of the accrual that has to be looked to but the ` 
previous stages also have to be taken into considera- 
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tion and that, therefore, the mere fact that produce 
of thé Company was sold in London and the money 
was received there did not prevent profits or gains 
accruing or arising or being deemed to accrue or arise 
in British India from being taxable un-er the Income 
Tax Act; Tp. 481, col. 2 

Rogers Pratt. Shellac Co. v. Secretary of State for 
India, 83 Ind. Cas. 274; 52 C. 1; 40 G. L. J. 110; 280. 
W. N. 1074; A. I R. 1925 Cal. 34and Commissioners of 
Taxation v. Kirk, (1900) A. C. 588; 69 L.J. P. C. 87; 
83 L. T. 4, followed. 

(2) that no distinction, so far as liability to income 
tax was concerned, could be drawn between profits on 
produce which had undergone some process of con- 
version or working up by the assessee in Burma, and 
profits on produce purchased by the assessee in Burma 
and exported in the same form as when purchased; 
[p. 481, col. 1.] 

(8) that in arriving at the amount of profits liable 
to income-tax, a reasonable commission, agents’ 
commission, should be allowed on goods exported and 
sold in London. [p. 482, col- 1.) 

Rogers -Pratt Shellac Co. v. Secretary of State for 
India, 83 Ind. Cas. 273; 52 C. 1; 40 C. L. J. 110; 280. 
W. N. 1074; A. I. R. 1925 Cal. 34 and Commissioners of 
Taxation v. Kirk, (1900) A. C. 588; 69 L. J. P.O. 87; 
83 L. T. 4, referred to. . 

(4) that profits arising from contracts of insurance 
entered into by the Head Office in rice cargoes con- 
signed to it by the Rangoon branch were not taxable in 
- India; ibid.) i 
. (5) that commission earned'by the Company through 
its export department on stores, etc., purchased and 
shipped from the United Kingdom to Burma could 
not be assessed to income-tax. [ibid.] 

Reference made by the Commissioner- of 
Income Tax, Burma, under the provisions 
of s. 66 (1) of the Indian Income Tax Act, 
1922, 


REFERENCH.—This is a Reference 
made on my own motion under s. 66 (1) 
of the Income Tax Act, 1922. The ques- 
tions of law on which it is desired that 
the "Hon'ble Judges of the High Court 
should give a decision have arisen in 
the course of an appeal preferred before 
me by Messrs. Steel Brothers & Com- 
pany, Limited, against an assessment 
order of the Assistant Commissioner of 
Income Tax, Rangoon. The said assessment 
order ‘was passed by the Assistant Com- 
missioner in exercise of the powers of an 
Income Tax Officer with which he had been 
invested by an order passed under s, 5 (4) 
of the Income Tax Act, 1922. Against such 
an order appeal lies in accordance with 
s. 30 of the Act to the Commissioner of 
Income Tax. : 

2. The facts regarding the assessee and 
the assessment are set forth in the following 
paragraphs. Messrs. Steel Brothers and 
Company, Limited, are a limited Company 
registered in London under the English 
Companies Acts. The head-quarters of the 
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business is in London. The Company 
claims to be, and it is admitted thatit is, a 
non-resident of British India. 4 

3. In addition to their business activities 
in the United Kingdom and in British. 
India, Mesars. Steels carry on business in 
Siam. Part of their income is also derived 
from investments in the United Kingdom. 
Income from both these sources, viz., busi- 
ness carried on outside of British India and 
investments in the United Kingdom, do not 
come under the scope of the Indian Income 
Tax Act and are not concerned in the 
present reference. Part of Messrs. Steels’ 
income also is derived from business wholly 
carried on within British India. Asa type 
of this class of business we may take, for 
instance, the purchase of paddy in Burma, 
the milling of it in Burma and the sale of 
the resulting rice in Bombay. Income from 
this class of business is admittedly liable 
to Indian income tax and it also is not 
concerned in the present reference, 

The third class of business carried on by 
Messrs. Steels involves transactions both 
in British India and outside of British 
As atype of such transactions we 
may take business consisting in the pur- 
chase of paddy in Burma, the milling of it 
in Burma, and the sale of the resulting rice 
in London. Itis with the profits from this 
third class of business that the present 
reference in partis concerned. The profits 
arising to Messrs. Steels from business. 
done on account of subsidiary or connected 
companies is also concerned. ii 

4. Messrs. Steels’ business activities in 
Burma aure numerous and there are different 
departments of their business dealing with 
imports, insurance, shipping, rice, timber, 
colton and produce and oil. 

Part of Messrs. Steels’ business is carried 
on direct.and part is carried on by means 
of subsidiary Companies. Thus dealing 
with imports and insurance there is a sub- 
sidiary Company George Gordon & Com- 
pany (Burma) Limited, the whole of the - 
shares in which are held by Messrs. Steels 
with the exception ofa few held by Messrs. ` 
Steels’ nominees. Amother subsidiary Com- 
pany is the Burma” Company, Limited, 
which carries on part of Messrs. Steels’ 
business in rice. 

As regards oil Messrs. Steels carry on 
the managing agency of the Indo-Burma 
Petroleum Company, Limited, in which 
Company they have large share-holding . 
interests, The relations of Messrs. Steels 
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with this Company will be noticed in detail 
below. 

Of the branches of their business which 
Messrs. Steels themselves carry on direct, 
the only department concerned in the pre- 
sent reference are those dealing with (a) 
Rice, (b) Tiniber, and (e) Cotton and Pro- 
duce. For the purposes of the present re- 
ference it-is necessary to indicate the 
extent of Messrs. Steels’ activities in Burma 
in connection with each of the three depart- 
ments enumerated, 

5. The head-quarters of Messrs. Steels’ 
business in Indiais in Rangoon where there 
isa large staff. In connection with their 
business in rice Messrs. Steels have mills 
in Rangoon and also in the principal 
exporting towns in Burma. Upcountry 
they also own mills where cotton is ginned 
and oil-seed pressed. In connection with 
their timber department Messrs. Steels own 
saw-mills and also hold leases of Govern- 
ment forests at various places throughout 
the Province. The same mills and the same 
staff deal with the goods and merchandise 
which are the subject both of Messrs. Steels’ 
trade within India and also of their export 
trade. Asregards rice Messrs. Steels pur- 
chase paddy in Burma which is milled in 
their mills in Burma. Of the three result- 
ing products, white rice, broken rice, and 
bran,. all -three may be exported. But it 
does not follow that if one of the products 
resulting from the milling’ of a particular 
parcel of paddy is exported that the other 
products will also be exported. They may 
be sold locally. The three products, white 


rice, broken rice, and bran from a particular . 


parcel of paddy may all be sold in India or 
they may all be exported; or any of the 
intermediate permutations and combina- 
tions.between export and local sale may take 
place. ` 

6. In tha department of Cotton and 
Produce the principal commodities dealt in 
are cotton and ground-nuts. As regards 
cotton. raw cotton (kappas) is purchased 
and ginned in Messrs. Steels’ mills, the 
resulting product being cleaned cotton and 
cotton-seed. The cleaned cotton is baled. 
Some of it is exported sto Europe, some to 
Japan, and some of it is sold in India, 
Part of the cotton seed is pressed, the 
resulting products being cotton-seed oil and 
cotton seed oil-cake. The cotton-seed oil is 
sold locally. The cotton seed oil-cake is 
exported to Europe. As regards ground-nut 
Messrs. Steels purchase ground-nuts and 
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press them in’ their mills. Of the two 
resulting products ground-nut oil and oil- 
cake all the oil-cake is exported to Europe. 
The ground-nut oil is allsold locally. 

As regards the timber business I cannot ' 
give a more succinct account than has been 
supplied by Messrs. Steels themselves. The 


“ following is an extract from their letter :— 


“All timber extracted from our leased 
forests or purchased at auction is not con~, 
verted for shipment to Europe. The logs 
are converted into the most valuable form of 
cut timber that their size, shape and quality 
permit and the squares, planks, scantlings, 
etc., so produced are exported to the various 
markets in which they can be most suitably 
sold or are disposed of locally. In. some 
cases when logs aresoinferior as to make 
it unprofitable to cut up for export or sale 
locally, they are auctioned by us in the 
form of round logs.” 4 

7. In addition to the commodities pur- 
chased in a raw form and exported by them 
after they had been converted in Messrs. 
Steels’ mill into a form suitable for export 
Messrs. Steels also in each of the three 


-departments of their business concerned 


purchase in India produce which they ex- 
port out of British India inthe same form 
as when purchased, Thus they ship quanti- 
ties of rice, rice bran, cut timber, ground- 
nut oil-cake, beans, etc., which they pur- 
chase in a form ready for export and which’ 
are submitted to no process before ship- 
ment. i . 

None of the commodities exported by. 
Messrs. Steels, however, was after being 
exported from Burma subjected to any other 
process before being sold by them. 


8. The different items constituting the- 
profits, the liability or non-liability of which 
to Indian income-tax is at issue in the pre- 
sent reference, are shown in Messrs. Steel 
Brothers & Company’s Profit and Loss 
account and also in the “Statement of Pro- 
fits’ for the year ending 3ist December 
1922 which accompanied Messrs. Steels’ 
return. These items are :— 


£ ; 
(a) Profit on Burma Ricein London 68,218 14 11 
(b) Profit on Timber in London ... 14,163 0 0 
(c) Profit on Cotton and Produce in 


London sis .. 6816 18 8 
(d) Profit on Insurance in London 2,507 16 9 
(e) London Commission aʻe LB.P, 8,667 8 11 
(f) Sales Commission, ete., ac 

Attock Oil Company Limited 8354 13 2 
(g) London Commission on Stores 

shipped . 7,199 9 0 


S 
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"9, It is necessary to examine these items 
seriatim. It will also be necessary to sub- 
divide some of the items into different 


` categories from the point of view of liabili- 


ty to income-tax. 
10. As regards the two items : 


£ s. d. 
Profit on Burma Rice in London .., 68,218 14 11 
Profit on Timber in London 14,163 0.0 


the following draft of the present para- 
graph was made by me after interviews with 
Messrs, Steels’ representative and was sub- 
mitted by me to Messrs, Steel Brothers for 
their remarks :— 

The first two items :— 
£ s. d. 
68,218 14 11 
14163 0 0 
appear to be entirely homogenous for the 
purposes of the present reference. The two 
sums in question represent the profits ac- 
cruing to Messrs. Steels, respectively out 
of their sransactions in Burma rice and in 
Burma timber sold outside of British India, 
Messrs, Steel Brothers’ method of account- 
ing -for this class of business is such that 
all the profits are shown as accruing in 
London or at any rate in the London books. 
For such business Messrs. Steels, Ran- 
goon, run accounts with Messrs. Steels, 
London. In the Rangoon accounts the pro- 
duce, etc., is shown as made over to Steels, 
London, at the actual cost. Steels, London, 
are debited with the actual cost incurred in 
Burma including the price of purchase, the 
costof converting or working up and of 
putting the produce on board aship as 
nearly as cam practically be ascertained. 
The figures concerned, therefore, represent 
the difference between the final price rea- 
lized in. London and the actual .cost in 
Burma plus any further expenses incurred 
outside of India. >: 

In reply to my letter forwarding the 
draft Messrs. Steels made the following 
observation :— 

lo this paragraph the description of the 
method of arriving at invoice cost 
of rice shipped to Europe obscures a most 
important fact, viz., that included in “ the 


Profit on Burma Rice in London ... 
Profit on Timber in London 


cost of converting or working up and of- 


putting the produce on board aship,” there 
is an item of milling hire charged to 
London for cost of converting paddy into 
rice, which leaves a margin of profit in the 
Burma Accounts. It will be readily under- 
stood that when mills are employed in 
milling both for shipment to Europe and 
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for local sales, it isnot possible todeterminé 
the exact cost of conversion of each lot of 
rice milled for Europeand a fixed charge 
is, therefore, adopted. In our experience of 
the rice milling industry, the milling hire 
thus charged is greater than can generally 
be obtained by selling rice in the local 
market. Conversely, itis our experience 
that wecan generally buy rice in the local 
market as cheaply asor at a lower price 
than the cost to produce the same quality 
in our own millsinclusive of the above- 
imentioned milling hire: On these grounds 
weclaim that the price at which we transfer 
rice to our London accounts is at least as. 
high as could be obtained by selling in 
Rangoon. Any profit secured ovér and 
above this price is, therefore, in our opinion, 
due to the operations of our London housa 
who finance shipments and sell the rice 
in the various markets to which they have 
access by virtue of their establishment in 
London. Such profit we hold does not ac- 
crue or arise in India 

We consider it necessary that the above 
factsshould be brought out in the State- 
ment of Reference. 

11 The next item in question, viz., 
£6,816 10-8 “Profit on Cotton and Produce 
in London” is arrived at differently. Steels’ 
method of accounting for this department 
of their business is different to that fol- 
lowed in the case of rice and timber For- 
merly up till 1920 the Cotton and Produce 
department of Messrs. Steels’ business was- 
carried on through the medium of a limit- 
ed Company, the Jamal's Cotton & Pro- 
duce Company, Limited, in which Messrs, 
Steels held half the shares’ and of which 
Messrs. Steels were Managing Agents. This 
Company is now defunct and its business 
has been taken over by Messrs, Steelsand . 
is run by one of their departments. But 
the former method of accounting as between 
Steels, London, and this department ofthe 
business in Burmahas persisted. This is 
that Messrs. Steels, London, in considera- 
tion for the work done at the London end, 
charge Messrs. Steels, Rangoon, a commis- 
sion of 2} per cent. gf the sale proceeds re- 
ceived for cotton and produce sold by the 
London Managers out of British India. In 
the case of this item the actual profit accru- . 
ing is shown as accruing in the Rangoon 
books, and is shown asa Rangoon profit, 
(It is assumed for the purposes of the pre- 
sent reference that the whole of this sum of 


£6,816-18-8 is’ of the nature indicated, 
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Strictly itis not so. A sum of £ 17-15-9 
represents the commission on stores shipped 
by the Export Department of Messrs. Steels, 
London. If after the decision of the Court 
has _been obtainad, itshould be necessary 
to differentiate between this latter sum and 
the main sum this can be done, But in the 
meantime, in order toavoid further com- 
` plicating a reference that is already com- 
plicated enough, the whole of the sum of 
£ 6,816-18-8 is assumed to be as stated 
above). : 

12. The item “ Profit on Insurance in 
London, £ 2,507-16 9" is described by 
Messrs: Steel Brothers as being made up as 
follows :— . 

i ~£ aa 
lu) Brokerage and discount allowed on 

marine insurance taken out in 

London covering rice shipments 

from Burma Sa . 2,149 19 10 
(b) Agency commission on Fire, Riot 

and Civil Commotion covers 

taken out in London on rice 

stored in Europe 


- Total 


357 16 11 
.. 2,507 16 9 





13. The item “ London Commission Ac- 
count Jndo-Burma Petroleum Co., Ltd., 
£ 3,667-8-11 ” is made up as follows :— 


(a) Commissions earned by Oil De- 
artment, London, on sales of 

Vax, ete., in the United Kingdom 

.for account of Indo-Burma 
Petroleum Company, Limited ... 

(b) Commission earned by Steels’ Bx- 
port Department in London on 
Stores, otc., purchased and ship- 

ped from the United Kingdom to 
Burma for account of the Indo- 
Burma Petroleum Company, 
Limited .., we . 2,608 12 5 


. 3,667 811 


1,058 16 6 


Total 
14. The item “ Sales Commission, etc.,— 
Attock Oil Company, Limited, £ 8,354-13-2" 
is made up as follows :— 
5 PE = sd, 
(a) Allowance from Attock Oil Com- 
pany, Limited, to cover adminis- 
tration expenses as managing 
agents as per agreement dated 
14th November 1921 vs 
(b) Agency commission’ received by 
Steels on Insuranée effected by 
them in London on Attock Oil 
Company's account ... ay 
(0) Conmissions earned by Steels’ Ex- 
port Department in London on 
Stores, ete., purchased and ship- 
ped from the United Kingdom to 
India ‘ “ . 1,239 19 2 


vy 835413 2 


6,374 13 7 


740 0 5 





Total 
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15. The item “ London Commission on 
stores shipped £ 7,199-0-0 ” is described-by 
the Company as arising from “ Commis- 
sions charged by the Export Department, 
London, on General Goods, Stores, ete., 
purchased by London Office and shipped to 
Steels, Rangoon.” 


16. As has been stated above the main 
part of the produce exported by Messrs, 
Steels in all the three departments of their - 
business concerned consists of produce con- 
verted or worked up by them in Burma. But, 
again in all the three branches of their 
business, part of the produce exported was 
purchased by Messrs. Steels in Burma in the 
same form in which it was exported. It is 
possible that it will be necessary to different- 
jate for the purposes of the present reference 
between each of the two classes of business, 
In their books Messrs. Steels do not main- 
tain separate accounts for the two classes 
of business: The extraction of figures 
showing separately the profit from the two 
classes of business would involve cousider- 
able labour. In the present case the .con- 
tention of Government is thatthe whole of 
the profits concerned from both classes of 
business are liable to Indian income-tax, 
Messrs. Steels’ contention is that no por- 
tion of the profits concerned is liable to 
income-tax. It is possible that ultimately 
it will not be necessary to extract the 
figures in question: Accordingly in order 
to save trouble I have decided with the 
consent of Messrs. Steels to adopt for the 
purposes of the present reference an arbi- 
trarily fixed figure. For allthe three de- 
partments of Messrs. Steels’ business that 
are concerned it is assumed that of the 
total profits 80 per cent. arises from trans- 


` actions in produce which was submitted to 
some process of conversion or working up 


in British India and that 20 per cent. arises 
from transactions in produce which was ex- 
ported from British India by Messrs. Steels 
in thesame form as when purchased by 
them in British India. This 80: 20 pro- 
portion is purely arbitrary. Ifasa result 
of the decision of the Honourable Judges 
in the present reference it is necessary to 


. differentiate between the profits of the two 


classes of business, the exact figures will 
have to be worked out later on. 


According tothis arrangement we have 
the following sub-division of some of the 
items enumerated in para, 8 above ;— 
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I. The item (a) rice profits in London 
£ 68,218 145. lid. is divided as follows :— 


s, d. 
« (a) (4) Profits‘in London on rice, etc, 
_. _ milled in India ... . 54,575 0 0 
(ii) Profits in London on rics pur- 
chased in India and exported 
in the same form ... 13,613 14 11 
IL The item ‘“ Profits on Timber in 
London ” must be similarly sub-divided as 
follows :— 
e f A £ 36d, 
(b) (4) Profits in London on timber 
which has been converted or ` 
_ _ worked up in India 11,330 8 0 
(44) Profits in London on timber 
which bas been exported 
from India in the same form 
; as it was purchased . 2,832 12° 0 
17. As regards the item shown as “London 
Profits on Cotton ani Produce £ 6,816-18 8,” 
as has been stated above this sum is really 
wrongly described in the accounts. The 
particular method of accounting which 
Messrs. Steels have adopted as regards this 
part of their business cannot in any way 


affect the liability or otherwise to income--. 


tax. of the profits: concerned. There is 
nothing in this department of Messrs. 
Steels’ business that is fundamentally differ- 
ent to the business done by the Rice Depart- 
ment and Timber Department. The decision 
_ of the Court on the liability to Indian 
income-tax of the profits of the Rice Depart- 
ment and ofthe Timber Department will 
be applicable to the profits of the Cotton 
and Produce Department. i 
18. The remaining items appear to involve 
B. 42 (1) of the Act, As regards the items 
“ Profit on Insurance in London” and 
“ London Commission on Stores shipped,” 
Messrs, Steels, London, and their branch, 
Messrs. Steels, Rangoon, are the two par- 
ties concerned. In connection with the other 
items, itis necessary to examine the rela- 
tions between Messrs. Steels and (a) the 
Indo-Burma Petroleum Company, Limited, 
(b) the Attock Oil Company, Limited, and 
(e) the Burma Company, Limited. Ihe Indo- 
Burma Petroleum Company, Limited, was 
originally founded by Messrs. Ste2l Brothers 
and Messrs. A, S. Jamal Brothers, each 
of whom held half of the issued shares. 
The original authorized capital of the 
Company was Rs. 
Rs. 93,38,000 was issued almost immediately. 
The issued shares were held equally be- 
twesn Messrs. Steels and Messrs. Jamals up 
till the end of 1921 when Messrs. Jamals fell 
behind. In the last annual statement filed 


1,00 00,000 of . which 
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with the Registrar of Joint-Stock Companies 

ofa total of 1,55,950 shares issued, 92,975 

shares were held by Messrs. Steel Brothers 

direct. Tne original articles of association 

contain provisions ensuring that in the 

event of new shares being issued half of 

every such issue should be offered to Messrs. 

Steel Brothers & Company, Limited, and 

half to Messrs, A. S. Jamal Brothers & 

Company and in the event of either of 

these two parties not exercising its option 

of taking up its full quota of shares that 

the other party should have the right of pre- 

emption before any shares were offered to 

the public. The Articles of Association 

also contain provisions that, while certain 

conditions should continue, Messrs. Steels 

had the right tonominate, out of a direce 

torate of three, one Director and Messrs. 

Jamals had the right of nominating another 

Director. Messrs. Steels and Messrs. Jamals 

had the rightof jointly nominating the 

third Director. By the Articles of Associa- 
tion it was also laid down that Messrs. Steels 
should be the Managing Agents of the Indo- 
Burma Petroleum Company, Limited, for so 

long as they were willing to act in that 

capacity. Messrs. Steel Brothers & Company, 
Limited, were precluded from engaging in 
any other oil business in India and witnout 

theconesnt of the Indo-Burma Petroleum 
Company, Limited, even from holding ` 
shares in another Oil Company in India. 

The Articles of Association of the Attock 

Oil Company, Limited, of 1919 reserve to 

Messrs. Steel Brothers & Company, 

Limited, certain rights as regards the taking | 
up of new shares issued by the Attock Oil 
Company, Limited. These rights were exer- 
cised through the mediumof the Indo- 
Burma. Petroleum Company, Limited, which 
holds a large part ofshares in the Attock Oil 
‘Company, Limited. By the Articles of Asso- 
ciation of the Attoek Oil Company, 
Limited, the Managing Agency of the Attock 
Oil Company. Limited, was reserved to 
Messrs. Steel Brothers & Company, Limit- 
ed. As regards the third subsidiary Com- 
pany, the Burma Company, Limited the 
whole of the sharessin this Company are - 
held by Messrs. Steel Brothers aad Com- 
panvy, Limited, and by Ausista its in Messrs. 
Steel Brothers and Co.upany, Limited. 

19 [think it best to refer. tv each item 
separately and accordingly submit the ap- 
veaded statement of the question referred:— 

1. Isthe whole or part of the sum of 
£68,218-14-11 described as London Profits 
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on Rice and consisting of £54,575-0 0 profits 
.on produce which has undergone some 
: process ofconversion or working up inMessrs. 
Steels’ hands ın Burma and £ 13,643-14-11 
. profits on produce purchased in Burma 
and exported in the same form as when 
purchased., liable to Indian income tax? 
II. Is the whole or part of the sum of 
£14,163-0 0 shown as London profits on 
timber. and consisting of £11,330-8-0 being 
_profits on -timber which has undergone 
,80me process of conversion or working up 
in Messrs. Steels’ hands in Burma and of 
£2,832-12-0 being profits on timber pur- 
chased in Burma and exported in the same 
“form as when purchased liable to Indian 
, Income-tax ? f 
. IHI. Isthe whole or part of the sum of 
£6,816-18-8 (approximately) descriked as 
London profits on cotton and produce and 
consisting of £5,453-10-11 (approximately) 
being profits on cotton and produce which 
has undergone-some process of conversion 
or working up in Messrs. Steels’ hands 


in Burma and £1,363-7-9 (approximately) . 


. being profits on cotton and produce pur- 
chased in Burma and exported in the same 
form as when purchased liable to Indian 
income-tax ? 

IV, Is the whole or part of the sum of 
£2 507-16- 9 described as profits on insurance 
in Londcn and consisting of £2,149-19-10 
being brokerage and discount allowed 
on marine insurance taken out in London 
covering rice shipments from Burma 


and £3857-16-11 being Agency Commis- ` 


sion on Fire, Riot and Civil Commo- 
tion covers taken out in London on rice 
oor in Europe liable to Indian income- 
tax! . 
V. Isthe whole or part of the sum of 
` £3,667-8-11 described as “London Commis- 
sion Account, Indo-Burma Petroleum Com- 
pany, Limited, ” and consisting of £1,058-16-6 
being commission earned by the Oil De- 
„partment, London, on sales of wax, ete., 
in the United Kingdom for account of the 
Indo Burma Petroleum Company, Limited, 
and £2,608-12-5 being commission earned 
by Steels’ Export Department in London 
“on stores, etc., purchased and shipped from 
the United Kingdom to Burma for account 


‘of the Indo-Burma Petroleum Company, ` 


Limited, liabe to Indian Income-tax ? 

VI. Isthe whole or part of the sum, of 
£8 354-13-2 described as “Sales Commis- 
sion, etc.,—Attock Oil Company, Limited,” 
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and consisting of £6,374-13-7 being allow- 
ance from Attock Oil Company, Limited, 
to cover administration expenses as Manag- 
ing Agents as peragreement dated 14th - 
November 1921, £40-0 5 being Agency Com- 
mission received by Steels’ London, on insur- 
ances effected by themin London, on Attock 
Oil Company's account and £1,239-19-2 
being commissions earned by Steels’ 
Export Department in London.on stores, . 
etc., purchased and shipped from the United 
Kingdom to India liable to Indian income- 
tax? 

VII. Isthe whole or part of the sum of 
£7,199-0-0 described as “London Commis- 
sion on stores shipped” liable to Indian in- 
come tax? 


In this case the plan which I think it 
will be best to follow is first to discuss the 
general principles of law involved and then 
to apply these to each of the six questions 
stated. 

2. Atone of the hearings it was put for- 
ward by the Barrister who appeared for 
Messrs. Steels that the principal decided 
cases on which they rely in their conten- 
tion thatthe items of income at present 
under reference are not liable to Indian 
income-tax are the cases Secretary to the 
Board of Revenue, (Income tax) Madras v, 
Madras. Export Co (1) and the English case - 
Smidth & Co. v. Greenwood (2). The claim 
of Messrs. Steels, however, is very much 
wider than the claims put forward against 
the Revenue Authorities either in the Madras 
Export Company's case (1) or in Smidth 
& Co. v. Greenwood(2) orin any of theother 
leading English cases. For convenience 
these. English cases may be quoted here: 
Sulley v. Attorney-General (3), Erichsen v. 
Last (4), Tischler v. Apthorpe (5), Pommery 
v. Apthorpe (6) Colquboun v. Brooks (7), Werle 


-v. Colquhoun (8), Sanpaule (Brazilian ‘Ry. v. 


(1) 71 Ind. Cas. 756; 46 M. 360; 17 L. W: 161; 44 M. 
L. J. 290; A. T „R: 1923 Mad. 422; 32 M. L. T. 3 
(2) aes B. 583; 37 T. L R. 949. 
(3) (1860) 5 H. & N. 711; 29 L. J. Ex. 464; 6 Jur. 
(x. 8.) 1018; 2 L T 439; 8 W. R. 272; 157 B. R.1364: 
120 R. R. 792. 

(4) (1882) 8 Q. B. D. 414; 51 L. J. Q. B. 86; 45 L. T 
703; 30 W. R. 301; 46 J. P. 357. 

0 (1885) 52 L. T. 814; 2 Tax. C. 89; 33 W. R. 548; 
49 

6) iss) 56 L. T. 24; 2 Tax. O. 182; 56 L. J. Q.B. 


5: 35 W. R 307. 
x (1889) 14 As O; 493; 59 L. J. Q. B. 53; 61 L.T. 
38 W. R. 4 J. P. 277, 
Na e Ba s0 Q BD 753; 57 L, J. Q. B. 323; 58 L. T. 
756; 36 W. R. 613; 52 J. P. 644, 
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Canrten 9) Crookstony Inland Revenue(LOjand 
Weiss Biheller & Brooks, Ld., v. Farmer (11) 
In all of these cases which concern deal- 
ing in commodities, the trading the profits 
of which it was proposed to tax was the 
purchase or sale of a finished article or 
of an article which was not transformed 
by manufacture within the taxing realm 
while in the hands of the person whom it 
was proposed to tax. Messrs. Steels how- 
ever go much further., As stated in para. 7 
of the statement of Facts the vast bulk 
of the rice, timber, cotton, oil-cake, ete., 
which Messrs. Steels exported during the 
accounting period now in question was 
produce which had been submitted to some 
process of manufacture in British India 
by Messrs. Steéls before export. Theclaim 
of Messrs. Steels is thatnone of the profits 
which arise, for instance,;from the export 
and sale out of British India of teak extract- 
ed from Burma forests and converted in 
Burma to a form marketable in Europe. is 
liable to Indian income-tax. in 

3. Ithink that there are two general 
questions of law which it is necessary to 
decide before each of the questions referred 
can be properly decided. These two prin- 
cipal questions of law are. 

(a) whether a person who makes profits 
by buying or extracting produce 
in British India transforming o1 
working it up by mechanical pro- 
cess in British India and exporting 
and selling it outside of British 
India is liable to pay Indian in- 
come-tax on such profits and 

(b) whether certain classes of income 
derived by a non-resident from a 
business connection in British 
India are made liable to Indian 
income-tax by the provisions of 
8. 42 sub-s, 1, of the Indian Incom- 
Tax Act, XI of 1922. 

4. In connection with both these general 
questions it is pertinent to observe that 
the definition of “trade” in s. 237 of the 
United Kingdom Income Tax Act of 1918 
is practically the same as the definition of 
“business in s. 2, sub-s. (4) of the Indian 
Income Tax Act, XI of 1922. 

5. In Murray’s “New English Dictionary” 
to “manufacture” is defined as “to workup 

. (material) into forms suitable for use.” In 


(9) (1896) A. 0.31; 65 L. J. Q. B. 161; 73 L. T. 538; 
44 W. R. 336; 60 J. P. 84 & 452. 

(10) (1912)'5 Tax. ©. 602: (1911) S. O. 217. 

(1U( (1918) 2 K B. 725; 31 T. L. R. 561, 
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Annandale's “Concise English Dictionary” 


“manufacture” is definedas “the operation 


of reducing raw materials'into a form suit- 
able foruse by more or less complicated 
processes”. In Chambers “Twentieth Century 
Dictionary’ to “manufacture” is defined as 
“to make from raw materials by any means 
into a form suitable for use.” According 
to these definitions it appears to meto be 
self-evident that Messrs, Steels’ operations 
in the milling of rice, in the extraction 
and conversion of timber, in the ginning 
of raw cotton and the pressing of oil- 
seeds allamount to “manufacture.” 

6. As regards the former of the two 
principal questions to be decided, namely,. 
whether profits derived from the sale out- 
side of British India of commodities 
converted or worked upin British India 
are liabe to Indian ineome-tax, I can find 
no legal authority whatever to support 
the view that the profits in question are 
not taxable. The profits concerned arise 
from activities which include manufacture 
in British India. Accordingly under the 
definition in s. 2’ sub-s. (4) of the Indian In- 
come Tax Act, Messrs, Steels’ activities in. 
British India in connection with the pro- 
duce from which the profits in question 
arise amount to carrying on business. 
All the profits arising therefrom appear to 
be liable to Indian income-tax under the 


provisions ofs.4 sub-s. (1) and ss, 6 and 


7. The law on the subject is clearly 
set forth in the Caleutta Ruling Rogers 
Pratt Shellac Co. v. Secretary of State for 
India (12) by Mr. Justice Chatterjea at the 
end of his judgment. 

“So far as the factory at Wyndhamgunj 
is concerned,. it clearly comes within the 
Act. Admittedly there isa manufacturing 
branch of the Company at that place, and 


under s. 2 cl. (3) of Act VII of 1918 ‘business’ 


includes among other things any ‘manu- 
facture’ The income, therefore, from such 
manufacture’would beincome from ‘business’ 
and as such taxable under ss. 3 and 5 of the 
Act.” 

In this respect there is nodifference be- 
tween Act VII of 1918 to which Mr. Justice 
Chatterjee refers and the present Act XI 
of 1922. The case quoted Rogers Pratt 
Shellac Co. v. Secretary of State for India 
(12) is the only Indian case I can find 
dealing directly with the question under 


(12) 83 Ind. Cas. 273; 52 C. 1; 40 0. L. J. 110; 280, 
W. N. 1074; A. I R. 1925 Oal, 34. 
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examination. The same question arose in 
a Madras case, Chief Commissioner of In- 
come Tax Madras v. North Anantapur Gold 
Mines Ld, (13). In‘this case a Gold Mining 
Company which had its registered office 
in London earned profits from the sale in 
Great Britain of gold mined in the Ananth- 
pur District in the Madras Presidency. The 
Company contended that as the sale of the 
gold took place entirely in Great Britain its 
profits did not arise and accrue in India, 
The Madras High Court in refusing to issue 
a mandamus requiring the Commissioner of 
Income tax to state a case incidentally ex- 
pressed the opinion that havingregard to the 
language of the Act the assessment was 
validly imposed. The relevant passage is at 
page 728 of I. L. R. 44 Madras, 1921, where 
Wallace, C. J., is reported as stating “As 
regards this particular case, I will only say 
that while the Commissioner has rightly 
based his decision on the language of the 
Indian saction, which differs materially from 
the corresponding section of the Nnglish 
Act, ete.” 
__It- is to be noted that this question, i. e., 
.the first of the two general questions set 
outin para.3 above, did not arise. at 
all in the Madras Export Company's case (1). 
8. I can find no relevant English ruling. 
So far as I can ascertain it has never been 
contended that a Company carrying on 
manufacture in the United Kingdom is not 


liable to English income-tax on its profits. 


No process of manufacture was concerned 
in any of the relevant English cases. In 
Sulley v. Attorney-General (3) the firm 
which it was sought to tax purchased 
piecegoods in England and sold them in 
America. In-Werle v. Colquhoun (8) and 
Tischler v. Apthorpe (5) and also in Grainger 
yv. Gough (14) the business concerned was 
the sale of French champagne in England. 
In Crookston v. Inland Revenue (10) the 
business was the importation of phosphates 


from Algeria. In Erichsen v. Last (4) the. 


business concerned was the despatch of 
foreign cablegrams from the United King- 
dom. In Weiss, Biheller & Brooks, Ld, v. 
Farmer (11) the business consisted in the 
sale in the United. Kingdom of gas mantles 
imported from Holland. | 

y. Thereis however a Colonial case de- 
cided by the Judicial Committee of the 


(13) 64 Ind. Cas. 682; 44 M. 718; 14 L. W. 108; (1921) 
M. W. N. 502; 41 M. L. J.177 

(14) (1898) A. C. 325; 65 L. J. Q, B, 410; 74 L. T. 435; 
d4 W. R. 561; 60 J. P. 692, l 
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Privy Council which appears to apply 
directly to the question at present under 
examination. The caseis Commissioners of 
Taxation v. Kirk (15). In this case the 
assesses was a Company registered in the 
Colony of Victoria and managed by a Board 
of Directors with head-quarters at Melbourne 
in Victoria. The Company carried on the 
business of mining in the Colony of New 
South Wales. The ore obtained in New 
South Wales was treated in that Colony 
but the merchantable product was sold out- 
side the Colony of New South Wales. The 
Income-Tax authorities in New South Wales 
sought to tax the Company on the whole of 


its profits. In the judgment the operations 
of the Company are divided into four 
parts: — 


(1) the getting of the ore; 

(2) the refining of the ore; 

(3) the sale; 

(4) the receipt of the money. 
Of. thess four processes only the first two 
took place in New South Wales. In the 
judgment itis laid down as follows with 
regard to the four processes mentioned:— 

All these processes are necessary stages 
which terminate in money and -the income 
is the money resulting less the éxpenses at- 
tendant on all the stages. < 

The Judicial Committee held that as the 
profits of the first two stages arose or 
accrued in New South Wales it necessarily 
foliowed that the Company was liable on 
the whole of their profits. 

10. The whole judgment of the Judicial 


Committee in this case supports the finding 


in the Rogers Pyatt Shellac Company's case 
(12). This ruling also points to the conclu- 
sion that the profits we are considering, 
namely, profits derived from the sale out- 
side of British India of produce extracted 
and worked up in British India, are liable 
to Indian income-tax. 


11. In applying the finding in the case 


of Commissioners of Taxation v. Kirk (15) _ 


to an Indian case it is necessary to consider 
whether there is any difference between the 
relevant sections in the Indian Income Tax 
Act and the sections in the New South 
Wales taxing Statute. The relevant sec- 
tions of the latter Act are quoted in the 
judgment cited. It is clear from the judg- 


ment that the words “earned”, “derived” ` 


and “arising and accruing” are used in- 
terchangeably throughout. Under the New 


(15) (1900) A. O. 588; 69 L, J. P. O, 87; 83 L, T, 4 
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South Wales Law tax was payable on the 
annual amount ofall inc»mes— 

(2) arising or accruing to any person 
wheresoever residing in New South Wales 
from any profession or business carried on 
in New South Wales......... 

There is a provision ins. 27, however, to 


| the effect that— 


(3) No tax shall be payable in respect of 
income earned outside the Colony of New 
South Wales. : 

The net effect of these provisions appears 
to me to be exactly the same as the net 
effect of the relevant section of the Indian 
Income Tax Act. The Indian Act makes 
taxable profits arising or accruingin British 
India or deemed to arise or accrue in British 
India. The New South Wales Act makes 
taxable profits arising and accruing from 
business carried on in New South Wales. 
There is so far no local limitation as regards 
arising or accruing. But the clause which 
exempts income earned outside New South 
Wales has, in view of the fact that “earned” 
and “derived” and “arising and accruing” 
are treated as being interchangeable, the 
effect of making the law the same as the 
Indian law. ; ; 

12. On the above view both on the 
authority of the Calcutta High Court in the 
Rogers Pratt Shellac Company's case(1z) and 
on that of the Judicial Committee in the case 
of Commissioners: of Taxation v. Kirk (15) 
there is ground for holding that if any part 
of the process of arising or accruing takes 
place in British Indiathe whole ofthe profits 
are liable to Indian income-tax, An alter- 


native view, for which I can find no legal 


authority whatever, is that the total profits 
in question can be divided up into two 
portions: — 

(a) a portion arising and accruing in 
British India; 

(b) a portion arising and accruing outside 
of British India. 

There is no means of making such a 
division. The only actual profits-are con- 
stituted by the money received by Messrs. 
Steels in London less the expenses incurred 


. atall stages of the transactions involved. 
Bat if it were theoretically possible to divide ` 
. the profits into two parts as above, the part 


(a) would on the authority of the Rogers 
Pratt Shellac Copany’s case (12) and the Com- 
missioners of Taxation v. Kirk (15) be 
liable to Indian income-tux. The second 
portion would, it is submitted, be income 


| derived by a non-resident from a business 
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connection in British India, and would, ag 
is claimed below, also be liable to Indian 
income-tax. 4 . 
13. I turn now to examine the second 
principal question of law, namely, whether - 
profits derived directly or indirectly from a 
business connection in British India are 
made liable to Indian income-tax by the 
provisions of s. 42 (1) of the Indian Income 
Tax Act, 1922. : 
On this point there are two conflicting 
Indian rulings. In 1922in the Madras Export 
Company's case (1) the Madras High Court 
held that s. 42 (1) is a machinery section 
and thatit does not make liable to Indian 
income-tax any income which would not be 
otherwise chargeable. ln March 1924 the 
Calcutta High Courtin the case of Rogers 
Pratt Shellac Co. v. Secretary of State for 
India (12) dissented from the view taken “ 
by the Madras High Court and held: that 
s. 42 (1) is a charging section. There are 
the two principal rulings. But there are 
references in other Indian cases which 
throw light on the questions at issue. ` 
“14, The questions at issue have been 
so thoroughly examined and the findings 
so clearly set forth by’ the Honourable 
Judges of the Calcutta High Court that it 
is unnecessary for me to do more than 
shortly to recapitulate the main points de- 
cided. As pointed out by Mr. Justice 
Mukerjee with reference to the Madras Ex- 
port Company's case (1) “the learned Judges 
in that case proceeded upon the supposition 
that the Legislature intended no change 
from the earlier Statutes which to a large 
extent were modelled on the English 
Statutes. That there is now a substantial 


difference is clear, and has been recognised | 


in the cases, amongst others, of Secretary 
to the Commissioner, Salt, Abkari and 
Separate Revenue, Madras .v. Ramanathan 
Chetty (16), In re Aurangabad Mills, Ltd. 
(17) and In the matter of A. John & Co, 
(18).” 

Under the United Kingdom law a person 
is liable to United Kingdom income-tax 
who exercises a trade fin the United King- 
dom. In the English cases concerned 
which have been enumerated in s. 2 above 
the Judges have divided up the kind of 


(16) 53 Ind. Cas. 976; 43 M. 75 at p 86; (1919) M 
W. N. 826; 10 L. W. 570; 37 M. L. J. 663; F M. L. T. 
447. 

(17) GL Ind. Cas. 9; 43 B. 1283; 23 Bom. L, R. 570. 
(18) 58 Ind. Cas. 836; 43 A, 139; 18 A. L. J. 1017; 2 
U.P. L. R. (A) 39% 
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trading concerned which, as has been 
pointed out, above, practically invariably 
consists in the purchase or sale ofa com- 
pletely finished article, into three constitu- 
ent parts;— 

(a) the making of the contract; 

(b) the delivery of the goods; 

(c) the payment for these goods, 

The Judges have decided the English 
cases according to the locality i in which one 
or other of the three constituent parts of 
trading has taken place. . The provisions of 
` the Indian Income Tax Act as has been 

pointed out are entirely different. Section 
4 (1) of Act XI of 1922 expressly lays down 
that the Act applies not only to (a) income 
accruing or arising or received in British 
India, but also to (6) income deemed under 
the provisions of this Act to accrue or arise 
“or to be received in. British India. Section 
42 (1) enacts that in the case of any person 
residing out of British India all profits or 
gains accruing or arising to such person 
whether directly or indirectly through or 
from any business connection or property in 
British India shall be deemed to be income 
accruing or arising within British India, 
The sorts of income described in s. 42 (1) 
. are deemed to accrue or arise or be received 
in British India and, therefore, as laid down 
in s. 4 (1) the provisions of the Act apply 
to them and they are liable to Indian 
income-tax. 

15. The scheme of the Indian Act appears 
to me to be as follows. The principal 
charging section is s. 4 (1). This, I think, 
is made more clear from the fact that the 
principal exempting section is s. 4 (3). Sec- 
tion 4 (1) and also s. 4 (2) create a liability to 
income-tax. Ins. 6 income, profit, or gains 
which, under the provisions of s. 4 (1) or 
4 (2), are liable to tax, are divided into 
heads. Sections 7 to 12 lay down the 
method in which the chargeability to tax is 
to be applied to the heads into which in- 
come liable to tax is divided by s. 6. Sec- 
tions 6 to 12 may be described as second- 
arily or derivatively charging’ sections. 
They prescribe the manner in which the 
chargeability to tax wltich is created by s. 
4 (L) or 4 (2) is to be applied to the several 
heads into which income liable to tax has 
been divided the purposes of assess- 
ment. 

It appears to me that the fundamental fal- 
lacy underlying the decision of the Honour- 
able Judges of the Madras High .Court 
is that they have treated s. 5 of Act VII of 
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1918 (which corresponds with s. 6 of Act 
XI of 1922) as being the principal charg- 
ing section. It is clear from various pas- 
sages inthe printed judgments that the 
Honourable Judges regarded s. 5 as being 
the principal charging section. Thus in 
the head note itis stated: “It (s. 381 of the 
Income Tax Art, 1918)is not a section de- 
signed to declare some other gains taxable ` 
beyond what has been declared by s. 5 of 
the Act to be taxable.” Lower down in the 
headnote we find “s. 33 (1) of the Income 
Tax Act was not intended in any way to 
enlarge the scope of s. 5.” Sir Walter 
Schwabe, C. J., states (I. L. R. Madras 46, 
page 363, line 1), “by s. 5 which is the 
charging section.” Lower down, (page 364, 

line 8), he says, “the words are in my view 
most unsuitable if intended to havea wider 
meaning than the well-known meaning of 
the words in the charging s. 5 (1W)........ ... 

Mr. Justice Wallace (page 368, line 7) states, 
“The charging section of the Act is s. 5,” 


“and lower down (at page 368, line 28) he 


states, “s. 33 (1) is not designed or situated 
in the Act as a charging section in addition 
to s, 5.” On page 369, line 7, it is stated 
that “It is not a charging section ‘designed 
to declare some other gains taxable beyond 
eee been declared by s, 5 to be tax- 
able”, 

16. This view that s. 5 of Act VII of 
1918 (corresponding to s: 6 of Act XI of 
1922) is the principal charging section is 
quite at variance with previous opinions - 
given by the Honourable Judges of the 
Madras High Court and also with the stated 
opinions of other High Courts in India. 
Thus the whole scheme of Act VII of 1918, 
which is the same as the scheme of Act XI 
of 1922, is properly set forth by Mr, Justice 
Seshagiri Ayyar in his judgment at page 
89 of I.L.R. Mad. 43. Again in the case De- 
puty Commissioner & Secretary to the Chief 
Commissioner of Income Tax, Madras v. 
Bhanjee Ramjee & Co., (19), the Honourable 
Judges correctly treat s. 3 of Act VII of 1918 
(corresponding to s. 4 of Act XI of 1922) as 
being the principal charging section. I 
quote the beginning of the opinion of the 
Madras High Court Bench in that case:— 

“Now the income which is taxable under 
the Act is, as provided ins. 3, ‘All income 
from whatsoever source it is derived if it 
accrues or arises or is received in British 
India or is under the provisions of this Act, 


(19) 64 Ind. Oas. 239; 44 M 773; 14 L, W, 75; 41 M. 
L. J, 191; (1921) M. W. N. 531 
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deemed to accrue or arise or to be received 
in British India.’ . 

And under s. 33 (i), in the case of any 
person residing out of British India. 

‘All profits or gains accruing or arising 
to such person whether directly or indirect- 
ly through or from any business connexion 
in British India shall be deemed to be in- 
come accruing or arising in British India.’ 

And is consequently taxable under the 
express provisions of s. 3.” 

Again in the caseIn re Aurangabad Mills, 
Ltd. (17) Mr. Justice Macleod states (p. 1289*), 
“The important section iss. 3, sub-s. (1) of 
the Act (VII of 1918). Save as herein- 
after provided, this Act shall apply to all 
income from whatever source it is derived, 
if it accrues or arises or is received in 

British India, or is, under the provisions 
of this Act, deemed to accrue or arise or to 
be received in Britisb India.” 

17. There are other fallacies involved 
in the Madras Export Company's case (1). The 
Madras High Court held that s. 42 (1) only 
applied to profits received in British India 
by the agent of a non-resident. Butif this 
were so why does s. 42 (1) say that “profits... 
from a business connection in British India” 
shall be “deemed to accrue or arise in British 
India.” It is impossible to make sense of 
8, 42 (1) on the view that it isa machinery 
section. , 

` 18. Tor the reasons stated in the preced- 
ing paragraphs it appears to methats. 42 
(1) of Act XI of 1922 coupled with s. 4 (1) 
has the effect of making liable to Indian 
income-tax profits or gains accruing or 
arising to anon-resident whether directly or 
indirectly through or from a business con- 
nection in British India. 

19. In para, 8 above I set forth the con- 
clusion arrived at as regards the first 
general question of law stated in para, 3 
above, hamely, that a person who makes 
profits from exporting produce manufactur- 
ed in British India is liable to pay income- 
tax thereon. In the immediately preceding 
paragraph Ihave come to the conclusion 
that income derived by a non-résident 
from a business connection in British India 
is also liable to Indian income-tax.. I now 
proceed to examine the six referred ques- 
tions by the light of the above conclusion. 

20. With regard to the question as to 
whether the whole or part ofthe sum of 
£68,218-14-11 described as “London profits 
on Rice” is liable io Indien taxation it 


*Page ok 45 Bom, [Kd] 


COMMISSIONER OF INCOME-TAX V. STEEL BROTHERS & Co, 


477 
appears to me that (a) one constituent por- 
tion £54,575 being profits arising from 
transactions in produce which has under- 
gone some process of manufacture in Messr§, 
Steels’ handsin Burma is liable to Indian 
income-tax under the provisions of s. 4 (1) 
and ss, 6 and 10of the Indian Income Tax 
Act XI of 1922. Messrs. Steels carry on 
manufacture in Burma in respect of this 
produce.and accordingly under the defini- 
tionin s.2.subs.4, they are carrying on 
business and liable to income-tax in respect 
of these profits under s. 10, 

(b). With regard to the other constituent 
portion of the total sum concerned in the first 
question referred, namely, £ 16,345-14-11 
being profits on produce purchased in Burma 
and exported in the same form, in my opin- 
ion these profits are liable to Indian income- 
tax under the provisions of ss. 4 (1) and 42 
(1) of the Indian Income Tax Act. For 
Messrs. Steels are by admission non- 
resident in British India. Their position 
with regard to the transactions concerned 
is exactly the same as that of the Rogers 
Pratt Shellac Co, v. Secretary of State for 
India (12) in the corresponding transac- 
tions in the Calcutta case. Accordingly 
following that decision the profits in ques- 
tion are profits derived from a business 
connection in British India and are liable to 
Indian income-tax, 

21. With regard tothe second question 
the two constituent items into which the 
profits have been divided appear to me to be 
exactly on all fours with the corresponding’ 
portions of the profits dealt with in ques- 
tion (1) and call for no further remark. 
The whole of these profits also is liable to’ 
Indian income-tax forthe reasons given in 
the preceding paragraph. 

22. It may be possible to differentiate 
Messrs. Steels’ profits from the rice, timber 
and cotton and produce purchased by them 
in India and exported in the same form 
from the profits that were at issue in the 
English decided cases which have been 
quoted. So far as lean ascertain in all the 
English cases in which the profits conceru- 
ed were derived from¢transactions in mer- 
chandise, these transaftions were the only- 
business done in the United’ Kingdom by 
the firm which it was sought to assess to 
income-tax. As hasbeen shown this is not 
the case with Messrs. Steels. They carry 
on, in addition tothe class of-business now 
under examination, business to a very large 
extent both entirely within British India 
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and also in exporting produce manufactur- 
ed by them in British India. The same 
staf- deals with all these classes of business. 
The -‘“‘purchase-export” business is merely 
part of a larger business the profits and 
gains of the other parts of which are liable 
to income-tax. The whole of Messrs. 
Steels’ businessin Burma is a venture in 
the nature of commerce. It may be 
questioned if it is legitimate to isolate one 
particular type of business and hold that 
they arenot “carrying on business” in respect 
of that type of business. Furthérmore, 
Messrs. Steels themselves lease forests and 
own rice mills, cotton mills, saw mills and 
maintain a large staff to operate these. It 
is a legitimate presumption that they want 
to make all the profits possible. On this 
view their purchases of manufactured com- 
modities would-be made merely to supple- 
ment the available stocks of their own 
manufacture. On this view -the ‘“purchase- 
export’ business would-be merely ancil- 
lary to their other business. I suggest that 
the profits at present under reference can 
be differentiated for the above reasons 
from the profitsin the English cases quoted, 

23. . With regard to the item £ 6,616-18-8 
approximately, described as “London Profits 
on Cotton and Produce” it has been stated 

‘above that this sum really represents a com- 
mission of two and-a-half per cent. on the 
value of the Cotton and Produce gold in 
London. I cannot see that thereis any 
case for exempting from Indian income-tax 
this sum asit standsat present. The sum 
in question ‘is part of Messrs. Steels’ pro- 
fits. There is, in my opinion, no provision 
of law enabling Messrs. Steels to charge 
themselves a commission for doing their own 
business and then to claim that such com- 
mission should be allowed as a deduction 
from their profits for purposes of income- 
tax. The sum in question is, in my opinion, 
clearly liable to Indian income-tax. Messrs. 
Steels claim that the profits in question are 
not liable to income-tax on the ground that 
the profits are shown as accruing in London, 
The method of book-keeping adopted by 
Messrs. Steels, however, has nothing to do 
with the question of Mability to income-tax, 
In my opinion the whole of the profits of 
the Cotton and Produce Department whether 
shown in Messrs, Steels’ books as accruing 

- in London or in Rangoon should be treated 

aga whole and divided into two portions 
in the same manner as the profits of the 

Rice Department and of the Timber De- 


_in para. 20 above, 
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partment, one portion representing profits 
on produce manufactured in India and the 
other portion profits on merchandise export- 
ed from India in the same form as when 
purchased by Messrs. Steels. The liability 
or otherwise to Indian income-tax of the 
profitsof this Department would then have 
to be decided on the same lines as laid down 


24. With regard to the fourth question 
referred, regarding the sums described as 
“Profits on Insurance in London” in my 
opinion the whole of these profits are 
liable to Indian intome-tax either on the 
ground that the insurances in question are 
part of Messrs. Steels’ business in rice 
and that asthe expenses of insurance are 
included asa charge against the profits, 
so any incidental profits made by Messrs. 
Steels out of the same transactionsin insu- 
rance should be added back to the profits. 
Alternatively the profits in question are 
profits derived from a business connection 
in British India and are taxable under 
s. 42 (1). 

25. As regards the fifth question referred . 
the relations subsisting between Messrs 


- Steels and the Indo-Burma Pétroleum 


Company, Limited, and the Attock Oil 
Company, Limited, have been fully set 
forth in the Statement of Facts. Messrs. 
Steels’ connection with the Indo-Burma 
Petroleum Company, Limited, is not that 
of ordinary share-holders Rather it is the: 
case that Messrs. Steels carry on an oil busi- 
ness and that their method of doing so is 
thruugh the medium of the Indo-Burma 
Petroleum Company, Limited. The relations 
between Messrs. Steels and the Indo-Burma 
Petroleum Company, Limited, as set out in 
para. 18 of the Statement of Facts, and in 
particular the fact that the Managing 
Agency of this Company is reserved to 
Messrs. Steels by the Articles of Association ` 
appear to me tobe sufficient proof of this. 
The profits now under question whether 
“Commission on Sales in the United King- 
dom” or “Commission on stores exported 
from London” aré,in my opinion, profits 
arising from a business connection inBritish 
India. In his judgment inthe Rogers Pratt 
Mr, Justice 
Mukerjee interpreted the words ‘‘Profits...... 
arising from a busivass connectien in British 
India” as including income “which is attri- 
butable tothe connection (a person) has with: _ 
a business in British India.” On this view 
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the profits in question are liableto Indian 
income-tax, 

26. The profits concerned in the sixth 
question referred are, in my opinion, exact- 
ly on all fours with those in the fifth ques- 
tion referred and are liable to Indian income- 
tax for precisely the same reasons, 

27. The profits concerned in the last 
question referred, namely, “London Com- 
mission on Stores shipped £7.199" appear 
to me to be part of Messrs. Steels’ general 
profits from business. This profit has been 
separated off only because of the particular 
method of book-keeping followed by Messrs. 
Steels. 
follow a particular method of book-keeping 
does not affect the liability of the profits in 
question to income-tax, I cannot see that 
there 18 any sanction for Messrs. Steels 
charging themselves a commission for work 
done for themselves and then claiming to 
deduct the amount of this commission from 
their profits. In my opinion the profits 
‘In question should be added to Messrs, 
, Steels’ general profits which are taxable as 
income derived from business, 

. Mr. E. Higinbotham, Government Advo- 
cate (with him Mr. Alan Keth), for the Com- 
. missioner of Income-Tax. 

Mr. T. F. R. Macdonnell, 
“Brothers and Company, Limited. 
JUDGMENT OF THE FULL 
BENCH.—This is-a Reference made by 
the Commissioner of Income-tax onhis mo- 
ae under s. 66 (1) of the Income Tax Act, 
The facts and the questions referred are 
clearly stated by the Commissioner of In- 

come-tax in his reference. 

The axsessee is a limited Company regis- - 
tered in London under the English Com- 

anies' Act. Its headquarters are in Lon- 
don and, admittedly, it is a non-resident of 
British Indias. For many years the firm 
has carried on large business operations in 
Burma, especially in connection with rice, 
timber and cotton. ` . 

It was stated in Court that for some time 
the firm was assessed on a certain percent- 
age of its net profits by consent and without 
prejudice to the strict legal liability, but 
the Income-tax authorities considered that 
this percentage was not high enough. 
The Company contends that none of its 
profits which form the subject of reference 
are assessable toincome-tax in British India, 
The Commissioner of Income-tax, on the 
other hand, considers that all the heads of 


for Steel 


But the fact that Messrs. Steels _ 
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profits mentioned in his reference are. as- 
sessable. 

The question raised isone of very great 
legal and practical importance, and it has 
been very fully and ably argued before us 
for three days. 

A great many cases have been ciled before 
us, both English and Indian, but it will be 
only necessary, for the reasons hereinafter 
given, to refer to afew of these, 

The assessment was made under the pro- 
visions of s. 4 (1), read with s. 42 (1) of the 
Indian Income-T'ax Act, 1922. The provi- 
sions of s. 4 (1) run as follows:— -e 

“Save as hereinafter provided, this Act 
shall apply to all income, profits or gains, 
as described or comprised in s. 6, from 
whatever source derived, accruing, or aris- 
ing, or received in British India, or deemed 
under the provisions of this Act to accrue, 
or arise, or to be received in British India,” 

On reference to s. 6, the only head tl.erein 
applicable seems to be the 4th—‘‘Business” 
—In the definition section—s, 2 (4)—‘““Busi- 
ness’ includes any trade, commerce, or 
manufacture or any adventure or concern 
in the nature of trade, commerce or manu- 
facture,” ` 

The firm admittedly has various riee- 
mills, saw mills, cotton ginning mills and’ 
vegetable oil mills in the Province, whereby 
commodities or raw material are “worked _ 
up into forms suitable for use.” (New 
Oxford Dictionary). It‘consequently manu- 
factures and, so, carries on business within 
the Province. Any income, profits, or gaius 
arising from such business seems to be 
chargeable under ss. 4 (l)and 6 of the Act 
of 1922. 

For the assesseeitis contended that no 
income, profit or gain accrues or arises in 
respect of the bulk ofits rice, timber and 
cotton business, because these goods are 
shipped to the head office in London, where 
they are sold on the English market and 
the payment is received in London and not 
remitted to India, and that a profitor gain 
cannot be saidto accrue or arise until the 
goods are sold and the money is received. 

This contention was put forward in the 
case of Commissioners of Taxation v. Kirk 
(15) but was overruled by their Lordships of 
the Privy Councilin the judgment of Lord 
Davey. 

Under the New South Wales Land and 
Income-Tax Assessment Act of 1895, s. 15, 
income-tax was payable in respect of th 
annual amount of all income:— 
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(i) “Arising or accruing to any person 
wheresoever residing from any 


TALE eisoes carried on in New South 


(ii) Derived- o lands of the Crown 
held under leasé............... 

(iit) Arising or accruing to any person 
wheresoever residing from any other source 


whatsoever in New- South Wales not inelud- 


ed in the preceding sub-sections.” 

The Company was registered in Victoria 
and had its head office and Board of Direc- 
tors at Melbourne. It had mines in New 
. South Wales, where the crude ore was smelt- 
ed. None of theore was sold in New South 
Wales, sales being made for the most part 
in Melbourne, and the money received for 
the oré either in London or Melbourne. 

Their ‘Lordships held that, whether or 
not the Company traded in New South 
Wales, so as to come within sub-s. (1), if 
there was income, it was clearly income 
from lands of the Crown held on lease and 
so came under sub-s. (3), and also was 
income from some other source in New 
South Wales, and so came under sub-s. (4). 

As to whether there was income: -“It 
appears to their Lordships that there are 
four processes in the earning or production 
of this income— 

(i) the extraction of the ore from the soil; 

(ii) the conversion of the crude ore into 
a merchantable product, which is a manu- 
facturing process; 

? (iii) the sale ofthe merchantable pro- 
uct; 

(iv) the receipt of the moneys aris- 
ing from the sale. 

All these processes are necessary stages 

which terminate in money, and the income 
is the money resulting less the expenses at- 
tendant on all the stages. The first process 
seems to their Lordships clearly within 
sub-s. (3) and the second or ‘manufacturing 
process, 1f not within the meaning of ‘trade’ 
in sub-s. (l), is certainly included in the 
words ‘any other source whatever’ in sub- 
B. (4 
i Si faras relates to these two processes, 
therefore, their Lofdships think that the 
income was earned ànd arising and accru- 
ing in New South Wales.” 

‘As the Commissioner of Income-tax, in 
his opinion attached to the reference, seems 
to have fallen into an error en this point, 


it is well to remember that their Lordships. 


did not decide that the whole of the profits 
to the Company were chargeable, They 
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merely answered the frst question stated: 
in the spécial case in the aftirmative, and 
that question was whether the ‘Companies 
had any income in 1897 within the mean-, 
ing of the Act. ani TS 

Applying that case to the present, it: 
seems clear that, in determining whether any, 
income, profits or gains arise or accrue, we 
must not becontent to look only atthe last, 
stage of the accrual, but must take into 
consideration the previous stages as well. 

. The main battle-ground, however, in this 
ae has been over the provisions ‘of 8. 42 | 
1 

For the assessee it is contended that he: 
section is not a charging. section at all, but, 
merely a machinery section, that is, in the 
wordsof Lord Sterndale, a.section which, 


, provides a method of carrying outthe charge. 


imposed by some other section; that it is, 
embedded amongst a .number of other pro-, 
visions clearly of that ‘character; that, if it, 
is taken asa charging section, it is 80 wide. 
and farreaching in its terms and so mani- 
festly unjust in its application to non-resi- 
dents, that it could not have been so intend- 
ed by: the Législature; and that a fiscal 
burden can only be imposed upon the sub- 
ject by clear and unmistakeable language. 

Reliance is placed on the case of ace 
& Co. v. Greenwood (20), Smidth. & Co. v.. 
Greenwood (2), Greenwood v. Smidth & Co. 
(21)]in its various stages in the English- 
Courts, which has been followed by a Bench 
of the Madras High Court in the case of the. 
Secretary to the Board of Revenue, (Income- 
tax), Madras v. Madras Export Co. (1). The 
English Courts were construing s. 31 of the 
Finance Act No, 2 of 1915, and, if the Act 
which weare construing was, inits provi- 
sions, identical with, or similar to, the 
English Finance Act, No. 2 of 1915, the deci- 
sions of the several eminent Judges, though! 
not binding on us would naturally carry the. 
greatest weight and authority, But a com- 
parison of the two Acts shows that not mere- 
ly in arrangement, but also in substantive. 
provisions, the Acts are, in many respects, 
dissimilar. 

To takeone point of difference indicated by, 
Chatterjea, J., in Rogers Pratt Shellac Co., 
v. Secretary of State for India (12): “It 
will be seen that under the “English Acts, 
it is essential that the profits should arise 
from the exercise of- the trade within the. 


(20) (1250) 3 K. B. 275; 89. L. J. K. B. 993; 36 T. Le 
e 0U. i 3 Wk $ 
(21) (1922) A. O. 417; 91 L. J. K, B, 349, 
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United Kingdom. In the Indian Acts, (VII 
of 1918 and XI of 1922), however, in the 
case of any person residing out of British 
India all profits or gains accruing or aris- 
ing to such person whether directly or 
indirectly through. or from any business 
connection in British India shall be deemed 
to be income accruing or arising within 
British India. There is no such provision 
in the English Acts, and that distinguishes 
the English Acts and the cases decided 
thereunder from the Indian Acts.” 

With regard to non-residents, the only 
question in the English Acts is whether 
there is a trade exercised in the United 
Kingdom. This, as we have seen, is not the 
case under the Indian Acts, 

We may here state. that, though the 
Madras decision, already quoted, [Secre- 
tary to the Board of Revenue (Income-tax) 
Madras v. Madras Export Co. (1)], was 
under the India Income Tax Act of 1918, for 
the purposes of the question before us that 
Act does not differ from the Act of 1922, 
with which we are dealing. 


A significant point is that the words, 


“or deemed under the provisions: of this 
Act to accrue, or arise, or to be received in 
British India” in s. 4 (1), and the analogous 
words in s. 4 (2), do not appear anywhere 
else in the Act except in s: 42 (1). 

That being so, it is, in our opinion, 
necessary to read both sections together to 
arrive at the meaning of the Legislature. 
In other words, it is necessary to look to 
s. 42 (1) to find out, in the case of a non- 
resident, what income, profits or gainsare 
“deemed to accrue, or arise, or to be receiv- 
ed in British India” under the provisions 
of the Act; and from s. 42 (1), we find that 
all protits or gains accruing or arising to a 
non-resident, whether directly or indirectly, 
through. or from any business connection or 
property in British India is deemed to be 
such income, and is, therefore, chargeable 
under ss. 4 (1) and 6, 

This isthe view taken by a Bench of the 
Calcutta High Court in Rogers Rratt Shellac 
Co. v. Secretary of State for India (12), 
and we find ourselves in general agreement 
with the judgment of Mr. Justice Chatterjee, 
with which Mr Justice Chotzner agreed, 
and with conclusions of which Mr. Justice 
Mukerji was in complete agreement. 

We admit the difficulty arising from the 
vague expression “from any business con- 
nection.” Takenin its wide sense, it would 
eudor liable to Indian income-tax any profits 


al 
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made by a manufacturer in England on a 
single consigament of goods to an importer 
in India. Tnis 13 the meaning which the 
Commissioner of Income Tax seems to have 
attached to the phrase, and is the meaning 
which, the learued Governament Advocate 
contends, is the correct one. It is one, 
however, which we cannot adopt, as such 


84 meaning would be repugnant to the word 


“business” in s. 6 as defined bys. 2 (4), and 
we can assign no wider meaning to it than 
the latter words of the definition as “any 
adventure or concern in the nature of trade, 
commerce or manufacture.” It was probab- 
ly used, as Mr. Justice Chatterji conjectures, 
as acompendious expression to cover such ` 
concerns in the nature of trade, commerce, 
or manufacture as arise through a branch, 
factorship, agency, receivership or manage- 
ment. But be this as it may, its meaning, 
in our opinion, must:be strictly confined to 
the meaning of the word “business ” in s, 6. 
Applying the foregoing conclusions ta- 
the questions of reference, we would answer 


‘the first and second questions referred as 


follows :— 

Under the authority of Commissioners of 
Taxation v. Kirk (15), we hold that the 
fact of the produce being sold in London 
and the money being received there does 
not prevent profits or gains accruing, or 
arising, or being deemed to accrueor arise 
in British India- from being taxable under 
the Indian Income Tax Act. i 

Weare also of opinion that no distinc- 
tion, so far as liability to income tax is 
concerned, can be drawn between profits on 
produce, which has undergone some process 
of conversion or “working up” by the 
assessee in Burma and protits on produce 
purchased by theassessee in Burma and ex- 
ported in the same form as when purchased. 

But a serious practical question arises as 
to whether all the net profits are liable to 
Indian income-tax. As we have already 
seen, their Lordships of the Privy Council 
did not so decide in the case of Commis- 
sioners of Taxation v. Kirk (15). At page 
42*, Mr. Justice Mukerji, in the Full Bench 
Case of Rogers Pratt Shellac Co. v, Secretary 
of State jor India (12), seems to indicate 
that the calculation *of what part of the net 
prolits are to be deemed to arise and accrue 
in India and what part at the place of dis- 
posal and realization may have to be made. 

No doubt, in calculating the net profits, 
due deductions have already heen made in 
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`a respect of the Home establishment; 
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but 
this, in our opinion, is not sufficient. 

lf the assessee had not had a Head Office 
in London and wished to ship and dispose 
ef its produce in the Englisch maiket, it 
could only do so, for’ ordinary practical 
purposes, by means of commission agents 
there, and a reasonable remuneration. to 
such ccmmission agents would have to be 
deducted tefore arriving atthe net profits 
earned. But, ifthe Head Office in London 
and the various branches controlled by the 
Head Officein Rangoon happen to be one 
and the same firm, it does not, in our 
opinion, affect the question. And in arriv- 
_ ing at the amount of profits liable to Indian 
Income-tax, the Commissioner of Income 
Tax, in our opinion, should allow a reason- 
able commission agents’ ccmmission on the 
sale and realization of the produce. So 
much of the profits as can reasonably be 
attributed to commission agents’ commis- 
` sion should not be assessable to Income-tax 
in Burma. 

With regard to question No. 3 in para. 
19 of the Reference, the Commissioner 

‘refers tothe same as being claimed asa 
commission of 24 per cent. of the sale 
proceeds received for cotton and produce 
sold by the London Managers out of British 
India in consideration for the work done 
‘at the London end. It is not clear fo us 
whether the claim is considered as a reason- 
‘able commission agent’s commission. If 
it is, in accordance with our answer to the 
previous questions, this sum should not be 
assessed, If it isnot a reasouable commission, 
so much of it as would represent a reason- 
able commission ought to be deducted and 
the balance assessed to Income-tax. 

With regard to question No, 4: These 
profits seem to have arisen on contracts of 
insurance entered into by the Head Office 
on rice cargoes consigned to it by its 
Rangoon branch. Admittedly, the Burma 
branch or agency had nothing to do with 
them. The profits were not merely earned 
in England, but the contract was entered 
into in England. 

That the policies were effected on produce 
coming from Burma Js much too remote a 
connection to justify us in holding that the 
protits could be deemed to arise or accrue in 
British India, tearing in mind the circum- 
scribed meaning to be attached to the 
expression ‘ business connection.” 

With regard to question No, 5: The 
items there referred to belong to two quite 
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distinct categories. The sum of £2,608-12-5 
is described as commission earned by Steel 
Brother’s Export Department in London on 
stores, etc., purchased and, shipped from 
the United Kingdom to Burma for account 
of the Indo-Burma Petroleum Company. 
As regards this item, our answer is the same 
as our answer to question No. 4. 

As regards the item of £1,05s8-16-6 which 
is. described as commission earred by the 
Oil Department, London, on sale of wax, 
etc., in the United Kingdom for account of 
the Indo-Burma Petroleum Company, our 
answer is the same as our answer to ques- 
tion No. 3. 

With regard to question No. 6: The 
last two items of £740-05 and £1,239-19-2 
are, in our opinion, ‘not liable to Income-{ax 
in Burma. The first item of £6,374-13-7 is 
described as an allowance fiom the Attock 
Oil Company, Limited, to cover administra- 
tion expenses as Managing Agents as per 
agreement dated the 14th November 1421, 
So much of thissum_ as represents profits 
on management in British India is assess- 

» able to India Income-tax. There are not 
sufficient data before us to answer this 
question with regard to this item more 
specifically. 

With regard to diestion No.7 the refer- 
ence does not specify what part of the item 
arises from commission on stores not for 
sale, such as mill plant and accessories, 
and what, if any, arises from goods for 
sale, such as piecegocds. As we have 
already indicated, the Head Offie in London 
are entitled to charge a reasonable commis- 
sion on all goods shipped to their branch in 
Burma. Unless'the commission charged is 
unreasonable, it is not assessable to Income- 
tax in Burma. 

On our finding, as neither party has 
wholly succeeded in its contention,-we muke 
no order as to costs. 


R. L. Order accordingly. 





“ALLAHABAD HIGH COURT. 
Execution Siconp Civil APPRAL No. 1048 
- oF 1925. 

Marck 9, 19:6. 
Present:—Mr. Justice Kanhaiya Lal 
and Mr. Justice Ashworth. 
Musammat SAHODRA AND anoTHER— 

J UDGMENT- DEBTORS—A PPHLLANIS 
versus 
`. Mahant BHAGWAN DAS— DECREE- 
- HOLDER— RESPONDENT. 
Limitation Act (IX of 1908), 5. 16, Seh. I, Arts, 181, 188 


(94 i. 0. -i926] 
~ Civil Procedure Code (Act V of 1908), s. 89, 0. XXI, 
r. 10—Transfer of execution, application for—Step-in- 
aid of execution—Limitation—stay of execution—De- 
duction of period of stay in computing limitation. 

An application under s. 39, C. P C., for transfer of the 
execution of the decree is not an application for execu- 
tion within the meaning of O. KAI, r. 10, C. P. C., but 
an application to take a step-in-aid of execution 
governed by Art. 181, Sch I, Limitation Act. 

Where on the request of the parties execution of a 
decree is stayed and the judgment-debtor is allowed 
a certain period to pay the decretal amount, a sub- 
sequent application for transfer of execution made 
within three years from the date of the expiry of the 
period allowed to the judgment-debtor is within time. 


The period allowed to the judgment-debtor for pay- 
ment of money, during which period execution re- 
mains stayed, is deducible under s.15, Limitation 
Act, in computing period of limitation for an applica- 
tion for transfer of execution. 

Silta Das v. Shen Prasad, 4 A. 60; A. W. N. (1831) 
113; 2 Ind. Deo. (x.s.) 619 and Balchand v. Raghu- 
nath Das, 4 A. 155; A. W. N. (1881) 168; 2 Ind. Dec. 
(x. s.) 766, distinguished. 

Execution second appeal against a decree 
of the District Judge, Agra, dated the 19th 
February 1925, 

Dr. S. N. Sen, for the Appellants. 

JUDGMENT.—The sole question for 
determination in this case is whether an 
application for the transfer of execution of 
a decree to the Court of the Subordinate 
Judge, Lucknow, made by a decree-holder 
on the 2nd of January 1924, was barred by 
limitation. The decree in question was 
passed on the 16th December 1919 and was 
transferred for execution to the Court of 
the Subordinate Judge cf Lucknow, where 
some property was attached, but on an 
application made by the decree-holder and 
Musammat Ramjanki, the principal judg- 
ment debtor, representing the estate of the 
original debtor, the execution was stayed but 
the attachment was maintained, and the 
judgment-debtor was granted a year’s time 
to pay the decretal money. The present 
application is within time from the expiry 
of the said year and if the period for which 
the execution was stayed be excluded under 
s 15 of the Indian Limitation Act, also from 
the date on which the above compromise 
was filed. 

The Courts below held that the applica- 
tion for execution was not barred by time, 
because the judgment-debtor was granted 
a year’s time for the pay ment of the decre- 
tal money. The present application was 
made unders. 39 of the C. P. ©., for the 
transfer of the execution of the decree and 
as such it was notan application for execu- 
tion within the meaning of O, KAT, r. 10 
uf the C. P. C., butan application to take 
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a step-in-aid of execution, governed by 
the residuary Art. 181 of the Indian Limi- 
tation Act, which allows a period of three 
years from the date when the right to 
apply accrues. The right to apply accrued 
in this case when the period ofa year for 
which the stay was granted expired. But 
whether we apply Art. 181, or Art. 182 read 
-with s. 15 of the Indian Limitation Act, the 
application is within time. 

The learned Counsel for the judgment- 
debtors-applicants has referred to the deci- 
sion in Sitla Das v. Sheo Prasad (1) and 
Balchand v. Raghunath Das (2). But both 
these cases were decided when Act XV of 
1877 was in force, s. 15 of which was con- 
fined to suits, the institution of which 
might be stayed by an injunction or order. 
Section 15 of the Indian Limitation Act 
now in force, however, applies to suits and 
execution proceedings alike. 

The appeal fails and is dismissed with 
costs including fees in this Court on the 
higher scale. 

R. L. ; Appeal dismissed. 
` (1) 4A. G0; A. W.N. (1881) 113; 2 Ind. Dec. (x.s.) 619. 

Bt 4 A. 155; A-W. N. (1881) 168; 2 Ind. Dee, (x. 8.) 
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LAHORE HIGH COURT. _ 
Civit. Revision PETITION No. 751 or 1925, 
March 16, 1926. . 
Present: —Mr, Justice Harrison. 
SHIB DIYAL—DEFENvant—PETITIONER 
: versus 

ALI BAKSH anp Sons, AGENT FoR 
ENGLAND-—PLAINTIFF—RESPUNDENT, 

Civil Procedure Code (Act V of 19084, ss 104, 115, - 
Sch. IT, para, 5—Arbitrator, order of Court as to ap- 
pointment of—Agreement to refer to arbitration, order 
as to-—Revision. h 

An order directing a party to nominate a substitute 
for an arbitrator or else the Court would nominate one 
itself can only be passed as ancillary to an order 
directing the agreement to refer to be filed. Non-com- 
pliance with this provision is both an exercise of 
jurisdiction not vested as well as a failure’ to exercise 
a jurisdiction vested by law in Court and furnishes a 
good ground for revision |, 

Chandu Lal v. Kokamal,61 Ind. Cas. 36; 43 A. 334; 
19 A. L. J.110, Gurecharan Singh v. Shibdev Singh, 66 
Ind. Cas 258; 3 L. 175 at p. 180; A. I. R. 1922 Lah. 309, 
Balakrishna Udayar v. Vasudeva Aiyar, 40 Ind. Cas, 
630 40M. 793 at p. 795; 15 A. L J. 645; 2 P. L. W. 
101; 33 M. L. J. 69; 26 C. L. J. 143; 19 Bom. L. R. 715; 
(1917) MW N. 628; 6 L. W. 501; 22 O W.N. 50; 11 
Bur. L. T. 48; 44 I, A. 261 (P. C.) and Har Kaur v, 
Munni Lal, 53 Ind. Cas. 441; 134 P. R. 1919, referred 
to, 


ail 
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_ Petition for revision of an order of the 
District Judge, Lahore, dated the 20th July 
1925, modifying that of the Subordinate 
Judge, First Class, Lahore, dated the 2nd 
Aspril 1925. 

Diwan Mehr Chand, for the Petitioner. 

Malak Barkat Ali, for the Respondent. 

JUDGMENT.—This is a revision from 


an order of the District Judge of Lahore . 


in which he quashed an order passed by the 
Trial Court. The’ order quashed ran as 
follows:— 

“I order the defendant to nominate a sub- 
stitute for Balkishen Das within seven days 
under para, 5 of Sch. II, otherwise I will 
proceed to appoint another arbitrator.” 

The District Judge refers to both portions 
of this order and: goes on to say that he 
leaves the parties to bear their own costs. 

The defendant has presented this appli- 
cation for revision and a preliminary objec- 
tion is taken that no revision lies 
from an order passed on appeal in virtue 
of s. 104 (1) of the ©. P. ©. Counsel relies 
on s. 104 (2) read with the enabling s. 115 
of the Code and on the authorities Chandu 
Lal v. Kokamal (1), Gurcharan Singh v. 
Shibdev Singh (2), Balakrishna Udayar v. 
Vasudeva Aiyar (3) and Har Kaur v. 
Munni Lal (4). Sofar as it goes the ob- 
jection is sound enough, but it ignores 
the fact which appears to me to be all 
important that such an order could only 
‘be passed as ancillary to an order direct- 
ing the agreement to refer to be filed, 
and there is no such order. In ground 
No. 5 of the appeal to the District Judge 
itis clearly stated that no such order has 
been passed. Ground No. 6is “That in- 
asmuch as the order of the lower Court 
under appeal may be construed as one 
under para. 17, cl. (4), Sch. 1J,C P. O., 
inferentially directing the agrreement to 
refer to arbitration to be filed, theiefore, 
the present appeal is preferred under s. 
104 (1) (d), OC. P C., to avoid all further 
complications” This, I undeistand, is in 
the alternative, if ground No.5 does not 
prove acceptable. In his judgment the 


District Judge (the word plaintiff being’ 
read as defendant) has held that the defend- ` 


(1) 61 Ind. Cas. 36; 43 A. 334; 19 A. L. J. 110. 

(2) 66 Ind. Cas, 258; 3 L. 175 at p. 180; A. L R. 1922 
Lah. 309. 

(3) 40 Ind, Cas. 650; 40 M. 793 atp. 795; 15 A. L. J. 
645: 2 P. L. W. 101: 33 M. L. J. 69; 26 Ċ. L. J143: 
19 Bom. L R. 115; (1917) M. W. N. 628; 6 L. W. TON 
99, W N 50; 11 Bur L.T. 48: 441, A, 261 (P. O). 

(4) 53 Ind, Cas, 441; 184 P, R, 1919, 
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ant was estopped from raising this techni- 
cal objection because he bad taken part in 
the proceedings which followed the passing 
ofthe order by the Subordinate Judge. 
I donot think that this omission can be 
cured in this way, nor that because an 
order under the second portion of 17 (4) 
follows upon an order under the earlier 
portion of thesame sub-rule, the existence 
of the latter somehow creates the former. 
There has, therefore, been a failure to exer- 
cise jurisdiction vested in the Sul-ordinate 
Judge by Jaw and there has also been an 
exercise of jurisdiction not vested in him 
inthe sense thet he has passed an order 
which could only be passed under certain 
conditions which have not been fulfilled. 

I, therefore, set aside the whole order and 
in so far I agree with the District Judge, 
though not with the reasoning adopted 
by him. I order the Trial Court to suppli- 
ment the defect and to pass such order 
either directing the filing of the agree- 
ment or declining to do so as he may think 
right after hearing Counsel. 

R. L. Order set aside, 


ALLAHABAD HIGH COURT. 
Civit Revision No. 66 or 1925. 
March 12, 1926. 
Present:—Mr. Justice Walsh and 
Mr. Justice Dalal. 

Mahant SHANKER BAN—APPLICANT 

versus 
Musammat RAM DEI AND oTHERS— 
_ OpposiTE PARTIES 

Civil Procedure Code (Act V of 1908), s. 119—-Re- 
fusal of leare to sue as pauper— Revision. 

No revision lies from an order refusing leave to sue 
in forma pauperis. 

Buddhoo Lal v. Mewa Ram, 63 Ind. Cas. 19; 19 A. L. 
J. 558; 43 B. 561, Secretary of State for India v. Jillo, 
21 A. 134; A W.N. (1868) 204; 9 Ind. Dee. (N 8.) 744, 
Muhammad Ayub v. Muhammad Mahmood, 6 Ind. Cas. 
$31; 32 A 623: 7 A. L. J. 741 and Mahadeo Sahai v. 
Secretary of State for India, 65 Ind. Cas. 255; 20 
A.L. d. 53; A. l. R. 1922 All. 1; 44 A. 248, refered 
to. 

Civil revision from an order of the Sub- 
ordinate Judge, Moradabad, dated the’ 
17th January 1925. | | 

Messrs. Shiva Prasad Sinha and Janki 
Prasad, for the Applicant. f 

Messrs. R. K. Malaviya, 8. D. Sinha, K., 
N. Mala:iya and Debt Prasad Malaviya, 
for the Opposite Parties, 
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JUDGMENT.—In this case the appli- 
cant in revision has been refused leave to 
sue as a pauper, and he aplies to this Court 
to review that order in revision. In our 
opinion we have no power to do so. The 
refusal to sue as a pauper does not deter- 
mine anything in the suit. It is merely the 
decision of .a preliminary issue arising in 
or anterior to the suit. It determines noth- 
ing except that the plaintiff cannot sue asa 
pauper. He can sue in the. ordinary way 
like anybody else, and to my mind the case 
is indistinguishable from the case of 
Buddhoo Lal v. Mewa Ram (1) in which a 
Full Bench of this Court finally endeavour- 
ed to set at rest a point upon which there 
had been considerable controversy. The 
question there was whether a preliminary 
jgsue on a question of’ jurisdiction was a 
case decided within the meaning of s. 115. 
That issue if decided in the negative deter- 
mined the proceedings in that Court. But 
it is after all only a preliminary issue aris- 
ing in a suit. Although the plaintiff can- 
not after the determination of that issue 
sue in that Court, he can still sue in the 
proper Court which has jurisdiction. If 
the decision of an issue that the Court has 
no jurisdictian is not a case decided, I am 
unable for my part to see how it is pos- 
sible to hold that the decision of a prelimin- 
ary issue that the plaintiff is, or is not a 
pauper, isa case decided. The only author- 
ity of any weight, in which this matter is 
reported, is the case of Secretary of State 
for India v. Jillo (2) decided by three 
Judges, the then Acting Chief Justice, and 
Banerji, J., and Burkitt, J. Nothing is said 
in the head-note about revision, but the 
Court held that no appeal lay from an order 
rejecting an application for leave to sue in 
forma pauperis, and they dismissed the 
appeal. They then entertained the matter 
of their own motion in revision saying:— 
“The order passed by the Subordinate 
Judge is so extraordinary that we direct 
this case to be treated as a case in revision,” 
and they appointed a further date for argu- 
ment, after allowing the other party to he 
heard, and they quashed the order in revi- 
sion. The report and the head-note are 
alike somewhat difficult to follow probably 
due to the confusion arising from the pro- 
cedure of the Subordinate Judge. What 
does appear to be clear is that, although 


E 63 Ind. Cas. 15; 19 A. L. J. 558; 43 A. 564. 
foe 21 A, 183; A. W. N. (1898) 204; 9 Ind, Dec, (x. s.) 
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the pauper's application was rejected, the 

Secretary of State, who had resisted it, 

was refused his costs. In revision the 

High Court passed an order directing the 

application to sue in forma pauperis to be 

dismissed with costs giving the Secretary of 

State his costs against the applicant. The 

point about a “cage” was not argued, it wag 

assumed to be a case. On the other hand 

in the case of Muhammad Ayub v. Muham- 

mad Mahmood (3) a Divisional Bench held 

that revision did not lie from an order 

granting leave to sue as a pauper. The 

subtle distinction relied upon is clearly set 

out in the judgment of the two Judges. 

Mr. Justice Chamier in particular says:— 

“It seems to be quite clear that the ‘case’ 

must have been decided before the High 

Court can interfere in revision....But giving: 
the word ‘case’ the widest meaning...[ am 

unable to hold that the order against which 

this application for revision is presented 

decided any ‘case.’ It appears to me that- 
there is a clear distinction between the case 
of an application for permission to sue or 
appeal in forma pauperis being dismissed- 
or rejected and case in which a similar 
application is allowed. In the former, it 
may be said that the case had been decid- 
ed while in the latter the order appears to 
be merely interlocutory” I am -unable to 
accept this subtle distinction, and it seems, 
to me that on principle the whole contro- 
veray is wiped out and set at rest by the 

decision of the Full Bench. I adhere to what 

I said in the case of Mahadeo Sahai v. 
Secretary of State for India (4) though it 

was only a dictum, and as this application 

definitely raises the principle, 1 feel com- 
pelled to hold that no revision lies, and 

that this application must be dismissed 
with costs including in this Court fees on 

the higher scale. 


R. L. Application dismissed. 


(3) 6 Ind. Cas. 831; 32 A. 623; 7 A. L. J. 741, 
(4) 65 Ind. Cas. 255; 20 A. L. J. 55; A. I. R. 1922 All. 
1; 44 A. 248. 


-+ ‘LAHORE HIGH COURT. 
-- Econo Cıvıl Appgar No. 2898 or 1925.° 
$ March 12, 1926, 
+  Present:—Mr, Justice Zafar Ali. ` 
‘ BISHNA alias BISHAN SINGH~— 
DEFENDANT—APPELLANT 
ersus — : 


ae x 
; NARAIN SINGH AND OTHERS-—PLAINTIFFS 


h 


"AND SUNDAR SINGH--DEFENDANT 
< — RESPONDENTS. 

` Adverse possession—Co-owners—Exclusive posses- 
sion, 
‘+ Jhanda Singh, Hira Singh and Jagat Singh were 
brothers and co-owners of a piece of land. The pos- 
Session of the entire holding was with Jhanda Singh 
the others being absentees. In 1896 sons of Hira Singh 
sold off their sharé to a stranger which was success- 
fully pre-empted by Gattu son of Jhanda Singh. In 


. 1907 Jagat Singh died and his share was mutated in 


favour of Gattu no mention being made of Hira 
Singh's sons. On Hira Singh's sons bringing a suit 
for possession for half share of Jaggat Singh's share 


. in 1923: 


' , for Gattu’s possession since 1907 was exclusively on 


5 Held, that the plaintiffs’ suit was barred by time 


his own account and not that of co-owner and was, 


- therefore, adverse to the plaintiffs. 


: Hardit Singh v. Gurmukh Singh, 47 Ind. Oas. “626; 


“64 P. R. 1918: 58 P. W. R. 1918; 24 M. I. T. 389; 28 C. 


L. J. 437; 20.Bom. L. R. 1064; (1919) M. W. N. 1: 9 L. 
W. 123; LU. P. L. R. (P. C.) 8 (P. C.), distinguished. 


Second’ appeal from a decree of the 
District Judge, Gurdaspore, dated the 13th 


' August 1925, affirming that of the Subordi- 


nate Judge, Fourth Class, Gurdaspore, dated 


_ the 5th January 1924. 


Lala Fakir Chand, for the Appellant. 
Lala Jamna Dass, for the Respondents, 


JUDGMENT.—The proprietary hold- 


“ing in which the plaintiffs claim a share 


appears to have descended from Jamiat 
Singh the common ancestor of the parties. 
Jamiat Singh had three sons, Jagat Singh, 
Jhanda Singh and Hira Singh. The’ dè- 
fendant Bishan Singh is the grandson of 


- Jhanda Singh and the plaintiffs are grand- 


sons and representatives of Hira Singh. In 
the jamabandi of 1890 Jhanda Singh, the 


` sons of Hira Singh and Jagat Singh were 


entered to be co owners of the holding but 


. Jhanda Singh alone was in possession of 


the entire holding, and the other co- 
sharers were entered as absentees. In 
1896 the sons of Hira Singh snld- off 
their share in the holding t^a a stranger 


. and thus ceased to be co-sharers therein. 


Jhanda Singh seems to have died be 

that and Gattu his son, pre-empted a 
share sold successfully and thus became 
owner of 2/3rds share in the holding and he 
was like his father in possession of the 
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entire holding. Jagat Singh died “in “1907 - 
and his share was then mutated in the’. 
name of Gattualone who was actually in 
possession. In the 


were undoubtedly entitled to succeed to a | 
moiety of Jagat Singh's share as his heirs, 

but they were absent in another village 
and did not come forward to claim it. They 
brought the present suit in 1923 for pos- 
session of half of Jagat Singh’s share and 
the defendants pleaded, inter alia that the 
suit was time burred.- This plea has been 


overruled by the Trial Court as well as ` 


the learned. District Judge who has dis- 
posed of it thus :— . . A 


“Jagat Singh had been recorded as an 
absentee ever since 1890. In 1907 Gattu‘ 
(appellant's father) made a report..to the 
patwari setting forth Jagat Singh's absence . 
and his own possession and requesting 
that Jagat Singh's name'might be removed 


“and his own substituted. Before the muta- 


tion came before the Revenue Officer Jagat- 
Singh died. or Gattu became aware of his 
death and he claimed the land as Jagat 
Singh’s heir, Mutation was sanctioned in 
his favour-as Jagat Singh's heir. : 


“Appellant's Counsel relies on this long . 
absence and especially on the statement to 
the patwari in 1907 as proving the appel- 
lant’s adverse possession. In my opinion 


this case is governed by the general prin- 


ciples of joint possession of property as laid. 
down by their Lordships of the Privy 
Council in Appeal Case No. 230 of 1912 and 
Hardit Singh v. Gurmukh Singh \. No 
doubt Gattu manifested to the patwari his 
intention to ‘hold adversely in future, but 
how was that communicated to the other 


heirs of Jagtu. If he had succeeded as the © 


sole’ heir of Jagtu, the result might have 
been different, but he succeeded simply as 
heir.” 

This reasoning of the learned District 
Judge is obviously erroneous and the 
rulings cited by him are notin point. The 
pluintiffs and the defendant were neither 
co parceners nor members of a joint family 
and the former were not co-sharers in the- 
holding with the latter. The possession of 
Gattu was not as one of the co-owners but 


(1) 47 Ind. Cas. 626; 64 P. R. 1918; 58 P. 
24 M. L, T. 389; 28 O. L. J. 427; 20 Bom.- x 
ra W. N. 1; 9 L. W. 123; 1 U- P. L. R. (P. C.) 


mutation proceedings .— 
“no mention was made of the plaintiffs who 
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in his own right exclusively which he as- 
sorted in 1997. The plaintiffs’ right to sue 
for pogsession accrued in that very ‘year 
on the death of Jagat Singh and as they 
brought the present suit in 1928 the suit 
is clearly time-barred becauss defendant 
has been in possession adversely to them 
in his own right and nò: as a co- 
‘owner on behalf of himself and other co- 
owners. 

I, therefore, accept the appeal and revers- 
ing the decree of the Court below dismiss 
plaintiffs’ suit with costs throughout. 

RL, Appeal accepted, 


MADRAS HIGH COURT. | 
LETTERS PATENT APPEAL No. 74 oF 1924. 
November 13, 1925. 
Present: — Mr. Justice Devadoss and 
Mr. Justice Waller. 

Tus MADURA HINDU PERMANENT 
FUND, Lro., THROUGH ITs SECRETARY— 
APPELLANT 

versus j 
KAMAKSHI AMMAL AND ANOTHER— 
RESPONDENTS. 

Hindu Law—Will, construction of—Disposition to 
named person and ‘his male heirs'~Hstate-in-tail, 

When a Hindu bequeaths property to some one 
and his male heirs, he means that the property should 
dəvolve upon the legatee and the male heirs in 
succession and thereby creates an estate-in-tail in 
favour of male heirs. Such a Will fails in its entirety, 
the estate created being unknown to Hindu Law, 
[p. 487, col. 2; p. 488, col. 1.) 

When a person devises property to a person and 
“his male heirs” and then lower down, instead of re- 
peating the expression uses the expression “aforesaid 
person and his heirs” it cannot be said that he intend- 
ed t> change the course of devolution of the property 
already provided for in the preceding clausa of the 
Will. [p. 488, col. 1.] 

Doe v Fyldes, (1778) 2 Cowp. 833; 98 E. R. 1387, 
referred to. 

Letters Patent Appeal against the judg- 
ment and decree of Mr. Justice Phillips, 
passed in Second Appeal No.-1450 of 1921, 
preferred against a decree of the District 
Court, Madura, in A. S. Nos. 260 and 263 of 
1920, preferred against that of the Court 
of the Subordinate Judge, Madura, in O. 5. 
No, 130 of 1912. 

Mr. K. V. Krishnaswami Iyer, for the Ap- 
pellant. 

Mr. T. M. Krishnaswami Iyer, for the Re- 
spondents, 
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JUDGMENT,—This appeal is against 
the judgment of our learned brother Phil- 
lips, J, and relates to the construction of a 
Will, The clause ofthe Will to be construed 


‘reads as follows:— 


“The under mentioned house..,.......... eee 
and all the rights aceruing thereu rder, shall 
after me, devolve absolutely on my natural 
father Pichuvayyar aod his male heirs. My 
aforesaid natural father and heirs shall 
maintain my adoptive mother Kamakshi 
Ammal during her life and shall perform 
the obsequies to be done to her and to me; 
and the aforesaid Pichuvayyar and his heirs 
shall get the under-mentioned house be- 
longing to me, absolutely with right to 
alienate the same by gift, exchange sale, 
It was held by Mr. Justice Phillips 
that the Will created an estate unknown to 
Hindu Law and, therefore, the disposition 
was invalid. 

The first contention of Mr. K. V. Krishna- ` 
swami Aiyar for the appellant is, that there 


“are two dispositions in the Will and as 


they are inconsistent dispositions they 
must be construed’ in such a wav as not 
to give rise to an intestacy. The Will does 
not contain two distinct dispositions but 
only one disposition in favour of the father 
and his male heirs in the first clause and 
in the second clause a condition is attached 
as to what should be done for the main- 
tenance of the adoptive mother and for 
the performance of the funerals. The 
second clause is only explanatory of the 
first and does not contain a disposition 
diferent from that contained in the first. 
In this view it is unnecessary to consider 
whether the prineinle of s 75 of the Indian 
Succession Act should be applied to the 
ease of a Hinda Will Section 75 ha; not 
been enacted in the Hindu Wills Act and 
even if the principle of s. 7d is to be ap- 
plied to Hindu Wills, it cannot be applied 
to a Will executed in the Mofussil to which 
the Hindu Wills Act does not apply. Itis un- 
necessary to consider this question further, 

The real question is whether the words 
“My natural father Pichuvayyar and_ his 
male heirs’ means Pichauvayyar and the 
male heirs in succession. The contention 
of Mr. K. V. Krishnaswami Aiyar is, that the 
tamil words “Yen Janakapitah Pichuvier- 
avergalumaAvarudya Anuvarsuka um” should 
not be translated as “my father Pichuvayyar 
and his heirs male.” But the correct trans- 
lation of dnvarsugal is only “male heirs” and 
when a person bequeaths property to same 


488 


one and his male heirs, he means that the 
property should devolve upon the legatee 
and the male heirs in succession The words, 
therefore, create an estate-in-tail in favour 
of male heirs and according to the principle 
laid down in the well-known Tagore case, 
such an estate is unknown to Hindu Law, 
and such bequests cannot, therefore, be 
valid. C 


The next contention of Mr. K. V. Krishna- 
swami Aiyar is that the first clause of the 
Will should be interpreted in the light 
of the second clause. In the first clause 
the words are “My natural father and his 
male heirs” and in the second, the words 
are, “My aforesaid natural father and heirs” 
and lower down “aforesaid Pichuvayyar 
and his heirs.” Strong reliance isplaced on 
the expression “Pichuvayyar and his heirs” 
and it is said that the testator meant to 
dispose the property to ‘Pichuvayyar and 
his heirs. This argument overlooks the 
use of the expression ‘aforesaid.’ Whena 
person devises property to a certain person 
and certain heirs and when he lower down, 
instead of repeating the expression uses 
the expression ‘aforesaid person and his 
heirs’ if cannot be said that he intended to 
change the course of the devolution of the 
property already provided for in the pre- 
ceding clause of the Will. The observa- 
tions of Lord Mansfield in Doe v, Fyldes (1) 
apply to this case. The learned Lord ob- 
serves “If the word ‘heirs’ is so used in 
the first place, it must beso used in the 
several other places that follow. Nothing 
is to be implied from the additional words 
“for ever’ because that expression is re- 
peated iby the testatrix in the devise of 
each of the estates tail. The nature of 
the provision affords a strong argument 
that she did not mean to change the sense 
of the word ‘heirs’ in this part of the 
Will, and to give afee simple.” In that 
case the testatrix bequeathed her property 
to her elder daughter Alice Scolefield and 
theheirs of her body lawfully to be begotten 
for ever and in the latter portion of the 
Will repeated the expression “the heirs of 
Alice Scolefield” threes times in the Will. 
The question was whether the words ‘the 
heirs of Alice Scolefiield’ thrice repeated 
relative to the redemption of the term 
vested in the executors shall be construed 
to refer to the special designation of the 
heirs, to whom the estate is devised in the 


(1) (1778) 2 Cowp. 833; 98 E. R, 1387, 
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beginning of the Will, or to introduce a new 
and more general denomination of heirs and 
to amount toa revocation of the expression 
“estate tail” given in the beginning of the 
Will. Lord Mansfield held that the ex- 
pression “heirs of Alice Scolefield” though 
thrice repeated, did not create a fresh be- 
quest in favour of the heirs of Alice Scole- 
field but left the bequest in favour of 
Alice Scolefield and the heirs of her body 
to be lawfully begotten unaffected. In 
this case the testator devises the property 
to his father and his male heirs and 
in a later clause uses the expression 
“father and his heirs,” It cannot be 
said that the later. clause has in any way 
changed the nature of the disposition or 
the nature of the estate created in the pre- 
viousclause. Mr. K. V. Krishnaswami Aiyar 
tried to get over the aforesaid decision of 
Lord Mansfield in Doe v. Fyldes (1) by 
contending that none of the text books ex- 
cept Jarman on Wills, gives any reference 
to this case. But we find that this case 
was referred to as an authority though on 
an another point by Crompton, J., in Good 
v. Good (2). . 

It is next contended by Mr. K.V. Krishna- 
swami Aiyar that if the bequest in favour 
of heirs even if held to be bad, the bequest 
in favour of the father should be held to be 
good, This contention is against the prin- 
ciple of the decision in the Tagore case. 
When’ a testator devises property to his 
father and male heirs, the Court is not 
justified in creating a new Will for the tes- 
tator by giving the property absolutely to 
the father and overlooking the intention of 
the testator to bequeath the property to 
father ‘and his male heirs.’ This is not a 
case where Pichuvayyar is given a life- 
estate and the remainder over to the male 
heirs The bequest is to the father and the 
male heirs. The Court would not be justi- 
fied in treating the bequest as one to the 
father alone. The judgment appealed 
against is right. We, therefore, dismiss 
the appeal with costs. 

V.N.V, 

R. L. 


(2) (1857) 119 E. R. 1256; 7 El, & Bl. 295; 3 Jur. 
(x. s.) 536; 110 R. R. 600. 


Appeal dismissed. 
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MADRAS HIGH COURT. 
Second Urvin AppgaL No. 104 or 1924. 
November 18, 1925. 
Present:—Mr. Justice Ramesam. 
TADANKI BRAHMAYYA AND OTHERS 
—-Dsrenpants Nos. l AND 2 AND LEGAL 
REPKESENTATIVES OF DEFENDANI No. 1 
— APPELLANTS 
VETSUS 
PUVVALA MADHAVAN AND ANOTHER— 
PLAINTIFF AND DEFENDANT No. 3 
~~RESPONDENTS, 

Trust—Inam—Sarva Dambala inam—Non-perform- 
ance of services —De facto trustee, powers of—Trans- 
fer of trusteeship—Adverse possession. 

A trust shall not fail for want of a lawful trustee 
and where a person is doing something unlawful or 
something to the detriment of the trust, even a de facto 
trustee is entitled to maintain a suit against him for 
- the benefit of the trust or institution. [p. 492, col. 1] 

But where certain lands were granted as Sarvu Dam- 
bala inam to certain dancing girls long before the 
Permanent Settlement for the purpose of rendering 
service, it is not competent to a de facto trustee to 
call upon the service-holders to perform the services, 
and in default of performance to dismiss them and 
appoint other persons in their places. [ibid.] 

The phrase “Sarva Dambala inam” only means 
that no money payment is insisted on the holding of 
the inam and it does not necessarily show that it is 
not a service inam. [p. 490, col. 2.] 

A transfer of trusteeship of a temple is invalid. [p. 
491, col. 1.7 

Rajah Vurmeh Valia v Ravi Vurmah Kunhi Kutty, 
1M. 235; 1 Ind. Jur. 134; 4 I. A. 76; 3 Sar. P. O. J. 
687; 3Suth. P. CO. J. 382; 1 Ind. Dec. (x. s.) 156 (P. O), 
followed. 

But such a transferee of trusteeship can prescribe 
for a lawful title by adverse possession of the office 
for more than 12 years. [p. 492, cols. 1 & 2.] 


Appeal against a decree of the District 
Court of Kistna at Masulipatam, in A.S. 
No, 11 of 1922, preferred against that of 
the Court of the Principal District Munsif, 
Gudivada, in O. S. No. 435 of 1919. 

Mr. S. Varadachariar, for the Appel- 
lants. 

Mr. V. Ramadoss, for the Respondents. 


JUDGMENT.—The facts out of which 
this second appeal arises may be stated 
as follows: — 


In the zemindari of Telaprolu there is 
a village called Pamulapadu. In that vill- 
age there is a temple dedicated to Sri 
Chidanandeswara Swami and it is said that 
the suit inam was granted to certain danc- 
ing girls long before the Permanent Settle- 
ment for the purpose of rendering services 
in the temple, In the year 1904, the Tahsil- 
dar of Nuzvid started an inquiry on the 
question whether the services were being 
properly performed by the dancing girls 
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in the temple and whether, therefore, -the 
Government ought not to resume the inam. 
The correspondence dealing with this 
mattér consists of Exs. C to G during 
the years 1904 and 1905. Finally the Gov- 
ernment placed the inam under attach- 
ment and began to collect assessment on the 
inam. Exhibit G is the final order of the 
Collector. It appears from it that at that 
time, the services were not being rendered 
for the preceding 15 years, The manager 
of the Telaprolu estate says in Ex. F: 
“There is little or no probability of the 
Kalyanothsavam in the Pamulapadu temple 
being performed in the near future.” Ex- 
hibit G shows that the service was not 
rendered by the dancing girls for some 
time because the Utsavam at which such 
services had to be rendered was not per- 
formed. They were willing to render ser- 
vice if the Utsavam is resumed. In 1911 
the zemindar of Telaprolu executed a deed 
of gift (Ex. G) giving the suit village 
of Pamulapadu in favour of his brother- 
in-law Gangadhara Ram Rao and his 
sons, The gift was followed by a Suh- 
Division and now the donee is regard- 
ed as the proprietor of the village 
paying a separate peishkush. He then 
began to take steps to get the services in 
the temple properly rendered and to revive 
the Kalyanothsavam issued two notices 
on 23rd August 1912 and 2lst October 1912 
to the representatives of the service-holders, 
namely, the present defendants Nos. 2 and 
3. To these they replied by-Exs. H and J 
denying that the land was a service inam 
and that they were liable to render service 
in Kalyanothsavam, etc., festivals. After 
this denial the proprietor appointed the 
plaintiff for the purpose of rendering se: vice 
inthetemple. This was in June 1913. Mean- 
while in 1913 by Ex. K the Government 
released the inam from attachment and in- 
formed the trustee that he could take such 
action ashe thought fit to secure the re- 
vival of the services. In 1915 by Ex. (F) 
the proprietor called upon the defendants 
Nos. 2 and 3 to render. services in the 
temple. In this notige he says that as he 
entertained some doubt as to the legality 
of the prior notices, a fresh notice was 
issued. He also calls upon them to appear 
before the Tanadar of Pamulapadu on 8th 
May 1915 to show cause why they should 
not be dismissed from service. He enter- 
tained doubts as to the legality of the 
earlier notices, apparently because they were 
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issued at a Hai when the tnam was under 
the attachment of the Government and 
when the Government was collecting assess- 
‘ment onthe inam. Soon after the notice, 
Ex. P, the proprietor seems to have filed a 
suit to recover possession of the suit tnam. 
That suit was dismissed on the ground 
that the right of resumption was not in the 
- gemindar butin the Government and that 
the proper person to recover the inam from 
-the defendants would be the new appointed 
to the office. Thereupon the present plaint- 
iff who was appointed in June 1913 filed 
this suitin August 1919. Both the lower 
Courts decreed the suit and the defendants 
have filed this second appeal. 

Mr. Varadachari who appears for the ap- 
pellants raises four points: — 

1. Whether the inam was a service inam 
held on condition of rendering service in 
the temple? 

2. Whether the donee under Ex. Q was 
the lawful Dharmakartha of the temple 
and was entitled to call upon the defend- 
ants to perform service and dismiss them 
on disobedience and appoint the plaintiff 
_or other person to the office ? 

Whether the plaintiff is entitled to 
mesne profits? 

4, Whether the inam consisted of Melwa- 
ram only or both Melwaram and Kudivaram? 

On the first question as to the nature of 
the inam 1 will refer to the documents 
not witha view to give any finding but 
merely to show that probably there was a 
genuine doubt in the minds of the defend- 
ants as tothe nature of the inam. The 
earliest document Ex. XIV which is an 
extract from Oake’s Register of 1nams for 
Fasli 1177 shows that the suit inam was 
described as Mokhasa It was granted to 
one Balaguruvai in Fasli 1172 by Narasimha 
Appa Rao, the zemindar of Nuavid. The 
other documents, Exs. XIV series, also 
extracts from Oake’s Register of inams, 
show that in the case of other service inams, 
they were not shown as Mokhasa but as 
inam expressly describing the service. For 
instance in Exs, XIV (b), XIV (e) and XLV 
(h), the inam is degcribed as inam to car- 
penoters and blacksmiths for repairing the 
Vahanams of Swamivaru. In Exs XIV (0), 
XIV (d) and XIV (f), the services are 
described as Bajanathri, etc., for the per- 
formance of Ootasavaram in Ayilur Swami 
temple. Then another set of documents 
.Exs. I, I and IV were also relied on. In 
Ex, II the suil inam appears under the 
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head “ Sarva Dambala inams” so also in 
Ess Ill and IV. The phrases “Sarva Dam- 
bala inam” was also relied on in the lower 
Courts and before me to show that it was 
an absolute inam and not subject to any 
service and I am merely expressing an opin- 
ion-and not givinga finding on the issue. 
l rather think that the phrase “Sarva 
Dambala inam” was only meant to show 
that no money payment was insisted on 
the holding of the inam and it does not 
necessarily “show thatit was not a service 
inam and this opinion is supported by the 
contents of Ex. XII. The inam came up 
before the Inam Commissioner in 1860 for 
consideration and it was held that the 
land was inam Devadayam service and it 
was confirmed to the then holders under 
r. III, cl. I., to be held so long as the | 
service was rendered. Of course no 
quit rent was imposed. In col. 8, it is 
stated that the inam is held for service as 
dancing girls. Govindamma the grand- 
mother of the present defendants, was then 
mentioned as the present owner, It is 
said that she was aged 70 and the present 
2nd and 3rd defendant's names do not appear 
as members of the family. Exhibits. V, 
VI, VIL and VIII are Cowles relating to 
inam in the suit village after the inam 


‘Settlement and here again the inam is 


described under the heading “ Sarva 
Dambala.” I need not make any further 
comment on this phrase “Sarva Dambala” 
as L have expressed my opinion in the 
matter. 

In the year 1905, the defendants Nos. 2 
and 3seem to have expressed their will- ` 
ingness to render service when the Kalya- 
nothsavam was performed (Ex, G). Bome- 
how they did not then raise the question 
ag tothe nature ofthe tenure. But when 
they thought that they may well raise the 
question as to the nature of the tenure’ on 
which the inam was held, they sent Exs. 
H and J in reply to the notices of the pro- 
prietor, denying that it was a service inam. 
In Ex. L, however, they seem to be more 
guarded in their tone than in Ex. Hand 
J their previous replies. In Ex. L they 
gay :— 

“We shall act in whatever manner the 
Court may decide. As itis a dispute relat- 
ing to liability to do service, we will not 
get any justice by an enqniry by our offi- 
cials I, therefore, pray that justice may 
be got rendered through Court. We have, 
therefore, submitted this.” It seems that 
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they would not be satisfied with the result 
of an enquiry by the Tanadar befcre whom 
they were asked to appear by Ex. L. They 
wanted the decision of a Court. If the 
Court was of opinion that it was a service 
tenure, they were willing to render service, 
Though this intention was not expressed in 
so many words, it is clear from their 
attitude in their written statement in the 
suit that such was their intention. 

In para. 5 they say: — 

“While the defendants are raising bona 
fide contentions to the effect that it is not 
service inam, he (the Dharmakartha) 
should get it established, through Court, 
that the suitinam isa service inam and 
then he should give the defendants an 
opportunity to serve and if they (defend- 

` ants) failto do so, he should get them 
(defendants removed from service through 
Court and should appoint another. The 
appointment of plaintiff made without hav- 
ing recourse to the above procedure is not 
proper. If in this suit, the Court is of 
opinion that it is a service inam, the de- 
fendants are ready to do service or get 
service done.” Therefore, their willingness 
to render service after decision by the 
Court is expressly stated. i 
I now pass on to the second point raised 
by Mr. Varadachari, namely, whether the 
proprietor is the lawful Dharmakartha of 
the suit temple. The deed of gift Ex. Q 
does not expressly purport to transfer the 
legal rights of trusteeship in respect 
of the suit temple in the village to the 
donee. It is unnecessary to observe that 
even if it purports so to transfer, itis in- 
valid: see Rajah Vurmah Valia v. kavi 
Vurmah Kunhi Kutty (1). It may be that 
there was an impression in the minds of 
ihe donor and of the`doneethat the trustee- 
ship has passed to the donee along with 
the gift. 
The Courts below in dealing with this 
point find that the Archakas in perform- 
ing the Svasthivachakam are now mention 
ing the name of Gangadhara Rama Rao. 
This is, of course, a finding of fact. But if 
there isno valid transfer of the trustee- 
ship, the fact that the Archakas thought 
that the present proprietor of the village 
was the Dharmakartha and mentioned his 
name at the time of Svasthivachakam does 
not make him a Dharmakartha. It is said 

(1) 1 M. 235; 1 Ind, Jur. 131; 4 L A. 76; 3 Sar. P. C. 
ee 3 Suth. P. O. J. 382; 1 Ind. Dec. (x. s.) 156 
AP, CO). 
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that the Government recognised the present 
proprietor as the Dharmakartha, but this is 
not very clear. The District Munsif erred 
in saying that in Egs. Cto K the Govern-* 
ment recognised the donee as the Dharma- 
kartha, for Exs. C and G were address- 
ed to the zemindar of Telaprolu. Exhibits 
H and J had nothing to do with the Goy- 
ernment, Only Ex. K was addressed to 
tha present proprietor by Government. But 
it can scarcely be relied on as the consider- 
ed opinion of the Government on a ques- 
tion of this kind which was never raised 
before them and was neither discussed nor 
adverted to in the letter, the only object 
of which was to release the inam from 
attachment, It isalso said that the defend- 
ants themselves recognised the. present 
proprietor as Dharmakarthain Exs. H and 

But Exs. H and J are mere replies to 
notices in which the proprietor described 
himself as Dharmakartha. The same re- 
mark applies to Ex. L. All those docu- 
ments show that the defendants merely re- 
peated the description which the proprietor 
applied to himself. But even assuming 
that they intended anything more, their 
admission that he was Dharmakartha can- 
not make him Daarmakartha, if otherwise 
he was not the Dharmakartha. These 
transactions would not estop them from 
raising that point, for it cannot be said 
that these letters induced him to change 
his position forthe worse, It followsthat 
the proprietor was not the de jure Dharma- 
kartha of the temple. Mr. Ramadas says 
that even if he‘was not the de jure 
Dharmakartha, he was certainly the de facto 
Dharmakartha and, therefore, he was entit]- 
ed to appoint. He relies on the decisions 
in Benarsi v, Altaf Husain (2), Muiz ud- 
din v. Muhammad Ekhlag (3) an unreported 
judgment in Second Appeal No. 107 of 
1923 and the observations at page 82 in 
ie Shankar Gir v. Ram Shevak Chowdhri 
4). 

In Benarsi v. Altaf Hussain (2) it was 
held that the de facto Muthavalli of mosque 
can sue to remove a person who is infring- 
ing on the rights of thé mosque and the de- 
fendant who is infringing onthe rights of 
the mosque could not challenge the posi- 
tion of the de facto Muthavalli. In Muiz- 
ud-din v. Muhammad Itkhlag (3), it was held 


(2) 63 Ind. Cas. 171. 
(3) 74 Ind. Cas, 756; 21 A. L. J. 516; A. L R, 1994 


ALL 59. 
(4) 24C. 77; 12 Ind. Dee, (x. s.) 717, 
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that the son of the prior de facto Mutha- 
valli could obtain refund of a payment made 
by the father, provided he credits it to 
the trust and usesit for the purpose of 
the trust. In Second Appeal No. 107 of 
1923 it appears that the point taken for 
the defendants was that the plaintiff was 
not the sole trustee. It was found that 
the plaintiff's father and grandfather were 
looking after the Pallivasal from 1869 on- 
wards and though it was not very clear, it 
looked asif the plaintif was one of the 
persons who might have acquired the 
trusteeship by prescription or by exercising 
the right fora long time, i. e., from 1867 
onwards. But the suit was only against 
the tenant for possession of the site leased. 
The principle in all these three cases 
seems to be that a trust shall not fail for 
want of a lawful trustee and that where 
the defendant is doing something unlawful 
or something to the detriment of the trust, 
even a defacto trustee should be allowed 
to maintain a suitfor the benefit of the 
trust or institution. In the present case 
the suitis not on behalf of the trust or 
institution, nor is there any question of a 
de facto manager maintaining a suit on 
behalf of the trust. All that can be said 
is that the de facto Dharmakartha called 
upon the defendants to perform the services 
dismissed them and appointed theplaintiffin 
the interests of the institution, The question, 
therefore, is whether the de facto Dharma- 
kartha can put an end to the tenure which. 
was being held by the defendantsand give 
it to another. 1, therefore, think these de- 
cisions relied on do not apply here. In 
Sheo Shankar Gir v. Ram Shewak Chowdhri 
(4) it was held that where there was 
an alienation on behalf of an institution 
for the purpose of the institution, the 
alienee dealing with the defacto manager 
bona fide ought to be protected, and refer- 
ence was made to Hunooman Persaud case*. 
It has only to be observed that no.question 
of that kind arises in the present case. 


I, therefore, think that the proprietor 
was not entitled to dismiss the defendants 
and appoint the plaintiff. I have no 
doubt that by 1923 or 1924 by adverse 
possession the present proprietor has com- 
pleted his right as trustee by prescription 
and probahly he would be entitled to call 

“See ITumooman Persauil Panday v, Babooee Munraj 
Koonweree, 6 M. I. A. 393; 18 W. R. Bln; Sevestre 


253n: 2 Suth. P. C. J, 29; 1 Sar, P. CG. J. 552: 1 4 
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upon the defendants to render service here- 
after. But it cannot be said that he was en- 
titled to do this in 1912. When he issued 
notices to which Exs. H and J were re- 
plies or in 1915 when he issued Ex. P 
and I may express the hope that the de- 
fendants would not take the risk of deny- 
ing their liability to -service hereafter if 
the present proprietor calls upon them to 
render services again. But so faras the 
present suit is concerned, on this ground I 
think the appeal has to be allowed. 

Though no doubt their attitude in Exs. 
Hand J may be said to be the cause of the 
whole trouble, they assumed a much better 
attitude in Ex. L and also in the writien 
statement and though it looks as if they 
have succeeded by a fluke-which somewhat 
looks like a technical point, there has been 
no misconduct during the trial of the case. 
With regard to the nature of the tenure, as 
I have set forth in the beginning of this 
judgment, I think there is very good justifi- 
cation for their being anxious to have the - 
decision of the Court on the nature of the 
inam, and it cannot be said that their con- 
duct was contumacious whatever might be 
said as to the result of their denial that the 
suit land is service inam. I express no 
opinion on the point t.e., how far their attitude 
while denying the service tenure would 
have helped them, ifthe suit is otherwise 
maintainable. Seeing that they have suc- 
ceeded on the other point, I do not see why 
they should be deprived of their costs. It is 
unnecessary to express any opinion on the 
3rd and 4th points raised by Mr. Varadha- 
chari. 

The result is this appeal is allowed and 
the suit is dismissed with costs through- 
out. . 

V.N.V Appeal allowed. 

Fs: È. 3 
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Pension—Jagir—Priestly income—Sikh Sodhi Khatris 
of Anandpore, District Hoshiarpore—Law of inherit- 
ance. 

The father of an undivided family subject to 
Mitakshara Law has full powers of disposition over 
his self-acquired property. [p. 498, col. 1.] 

Balwant Singh v. Rani Kishori, 20 A. 267; 20. W. 
N. 273; 25 I. A. 54; 7 Sar. P. O. J. 279; 9 Ind. Dee. 
(x. 8.) 533 (P. O.) and Jugmohandas Mangaldas v. Sir 
Mangaldas Nathubhoy, 10 B. 528; 5 Ind. Dec. (x. s.) 
742, followed. 

Jagir money as well as pension is the self-acquired 
property of each recipient though the jagir or the 
pension may have continued from father -to son. [p. 
497, col. 2.) : 

Income from priestly source is the self-acquired pro- 
perty of the man who receives the offerings though 
the offerings are made to him for his being a member 
of a ancient priestly family. [p. 500, col. 2.] 

Sodhis of Anandpore, District Hoshiarpur, do not 
follow Hindu Law in matters of inheritance. There- 
fore, there is no presumption that an Anandpore Sodhi 
family constitutes a co-parcenary body in accordance 
with Hindu Law of Mitakshara. [p. 497, col. 1.] 


Dr. Gokal Chand Narang and Lala Fakir 


Chand, for the Appellant. 
Bakhshi Tek Chand and Lala Badri Dass, 
R. B., for the Respondents. 


JUDGMENT. 

Zafar Ali, J.—The suit which gives 
‘rise to this first appéal is based on a Will 
under which Wazir Singh, the plaintiff- 
appellant, is the principal legatee, the other 
legatees and beneficiaries being defendants 

os. 4 to 9. 

The properties willed away are of four 
kinds described in the petition of plaint 
under heads A, B, O and D and Wazir 
Singh sues for possession of properties A 
and B and for a declaration that he is en- 
titled to realise the talukdari dues, etc., set 
forth under the heads C and D. 

The testator Narindar Singh was a Sodhi 
Khatri by caste and was one of the family 
of Sodhi Khatris of Anandpore in the 
Hoshiarpore District, These Sodhis of 
Anandpore are treated as Gurus or spiritual 
guides and are held in great esteem by 
Sikhs because they (the Sodhis) are lineal 
descendants of Ram Dass, the fourth Sikh 
Guru and the common ancéstor of the 
remaining Sikh Gurus who succeeded him 
one after the other (see the pedigree table 
Ex. A-8). 

Narindar Singh had an onlyson Moti 


Singh but the father and son fell out in. 


about 1897 and ever since remained at 
daggers drawn. Wazir Singh was an old 
servant of Narindar Singh but could have 
no family relationship with him because he 
is ajat by caste. He had ostensibly no 
claim on Narindar Singh but his long and 
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faithful services, As stated in the Will, 
Narindar Singh had a two-fold object in ` 
making it (1) to disinherit MotiSingh whom 
he characterised as disobedient, undutiful 
and worthless and (2) to reward Wazir 
Singh for his good services. He bequeathed 
all his self-acquired estate to Wazir Singh 
and left his ancestral property to his 
two grandsons the sons of - Moti’ Singh to 
the exclusion of the latter. But ‘on. the 
death of Narindar Singh which occurred on 
the 15th December 1912 Moti Singh quietly 
succeeded to his entire property both an- 
cestral and self-acquired. 

The Willis dated the 15th April 1908 and 
it was duly proved by the evidence of the 
Scribe (P. W. No. 3) and an attesting 
witness (P. W. No. 4). It was further prov- 
ed that it was deposited by Narindar 
Singh with the Registrar in a sealed cover 
and that after his death the cover was 
opened and the Will was duly registered. 

The only contesting defendant in the 
case is Moti Singh who impugned the Will 
on various grounds, but his plea that the 
Will was made under undue influence was 
overruled by the learned Senior Sub-Judge 
who tried the case and it is not pressed 
before us. It is, therefore, not necessary to 
detail here all the facts and evidence on . 
which this plea was based but a few facts 
which throw a side light'’on the other 
aspects of the case may be stated here very 
briefly. Moti Singh stated that after the 
death of his mother an illicit intimacy 
sprang up between his father and Musam- 
mat Raj Mani, the married daughter of 
Wazir Singh and that the boy named Hari 
borne by her was the issue of this illicit 
connection, Moti Singh further. asseited 
that he alienated from himeelf the affection 
of his father by objecting to his liaison with 
Musammat Raj Mani which was creating a 
scandal and that Narindar Singh made the 
bequest to Wazir Singh not in recognition 


-of his services as a menial servant for which 


he had already been sufficiently remunerat- 
ed but to make a provision for the boy 
Hari Singh. Musammat Raj Mani had, how- 
ever, died on the 13th April 1806 full two 
years before the datebf the Will and her 
son Hari did notsurvive her long, the date 
of his death being 28th September, 1908. 
But the deaths of these persons Jed to no 
reconciliation between Narindar Singh and 


-Moti Singh and there was nothing in evi- 


dence to indicate that Wazir Singh exer- 
cised an undue influence over his master 


494 
and induced him by the useof it to make 
the Will. 

“The main pleas of Moti Singh, however, 

‘were (1) that the Will bad been revoked 
by Narindar ‘Singh and (2) that the Will 
was invalid and not binding on them. 

The findings of the Court belowon both 
these points are in favour of Moti Singh 
but after a careful consideration of the evi- 
dence on the record we came to contrary 
conclusions. 

As regards the alleged revocation of the 
Will ‘the defendant relied in the first place 
as a codicil or supplementary Will made by 
Narindar Singh only about three weeks 
after the Will in question i. e, on the 5th 
May 1908. Thére is, however, nothing in 
this codicil to indicate that Narindar Singh 


intended thereby to revoke the Will pre-. 


viously made. He described it as a supple- 
mentary Will, repeated therein that his 
object was to disinherit Moti Singh and 
nominated three persons as managers of 
his property, te., presumably the property 
bequeathed to his grandsons that might 
in the event of his early death devolve on 
them during their minority. According to 
the learned Senior Sub-Judge also this 
document does not expressly revoke the 
first Will. But he was of opinion that it 
nullified the Will by implication. It is 
difficult to see how nullifieation by impli- 
cation could be inferred from the context 
of the Will. In his letters of the 10th May 
and 20th July 1912 Narindar Singh men- 
tions having appointed managers to adminis- 
ter his property after his death and the 
learned Senior Sub-Judge rightly observes 
that this lends support to the evidence 
relating to the codicil but there is nothing 
to show that the property for which mana- 
gers were appointed included the property 
that had already been bequeathed to Wazir 
Singh. 

Narindar Singh has been described by 
some of defendant's witnesses also as an 
intelligent man who could not be duped. 
He was moreover a Rais (a man of posi- 
tion). A person of his standing in society 
could not, be oblivious of the consequences 
of making a Will*and depositing it with 
the Registrar (who was also the Deputy 
. Commissioner of the District). Ifhe had 
made the supplementary Will with the 
intention of revoking the previous Will he 
would have withdrawn the latter from the 
Registrar's office at the earliest opportunity, 
But this he never didthough the alleged 
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object of his affection, namely, Hari,- who 
was to be ultimately benefited -had also | 
passed away not long after the making of 
the Will, 4. e, in September 1908. That 
Narindar Singh did not witbdraw the Will. 
is a circumstance which strongly militates 
against thẹ theory of annulment of the 
Wil. 

Secondly it was pleaded ihat Narindar 


“Singh had executed a new Will a few days 


before his death revoking the old one and 
acknowledging Moti: Singh as his heir, 
This Will was said to be inthe possession 
of Rala Singh defendant No.5 but Ralla 
Singh was not only not called upon to 
produce it but was not even questioned 
about it when examined as a witness by 
the defendant. The secondary evidence 
produced about this alleged Will consists 
of the testimony of only one witness, ` 
namely, Daulat Ram (D. W. No. 17) who 
passed as one of the two attesting witnesses. . 
The other though named was not produced. 
The scribe was- not even named. The 
question is, -was the testimony of this 
witness worthy of credit He is no doubt a 
respectable man, inasmuch as he is å 
banker and a Municipal Commissioner and 
pays Rs, 850 as income-tax but he is very 
much interested in the result of this liti- 
gation. Among the’ properties bequeathed 
to the plaintiff are certain taluqdari rights 
of the value of Rs, 36,000. This witness 
had obtained a money decree against Moti 
Singh defendant and the estate of his 
father and in execution of that decree these 
taluqduri rights were attached and sold for 
Rs. 30,000 Wazir Singh (plaintiff) having 
objected tothe attachment and sale the. 
decree-holder was ordered to turnish secu- 
rity forthe amount so that if the plaintiff 
should succeed in his suit this witness 
may have to discharge Rs. 30000. The 
evidence of this witness is to the follow- 
ing effect:— - 
Rala Singh (defendant No. 5) took him 
one night at2or3 a.m to Narindar Singh 
who was lying on his death bed in a Seari. 
There Rala Singh produced a Will and 
read it out and said that it was made by 
Narindar Singh and asked him (Daulat 
Ram) to attest it. He (witness) asked 
Narindar Singh, whether he should do 
so. Narindar Singh replied that -he 
should. He then attested it and came 
away. Narindar Singh died two or three 
hours after he had left. The Will was” 
in favour of Moti Singh and revoked 
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ness was probably Naubat Rai and he 
was perhaps present there but he did not 
attest the Willin his presence. The Will 
was in Gurmukhi perhaps. Narinoar 
Singh did not write or read the Will ia 
his presence. The scribe was not men- 
tioned. He (witness) found the signature 
of Narindar Singh on the Will. He knew 
his signature and thought that the signa- 
` ture on the. Will was. his. The ink of the 
signature was blue black, or red, The Will 
was in red or-blue black ink. 
It was not explained why the witness 
was called at that hour of the night to 
“attest the alleged Will, and interested as 
he is, his vague description of the docu- 
ment, etc., renders his testimony of little 
value. He could not positively say in what 
characters the document was. According 
.to the testimony of Thakar Dass (P. W. No. 
4) who is the owner of the Seari, Narindar 
Singh died in his baithak in the Seari at 
l or 2 a. Mm. If he died at about that 
hour, he was hardly likely to have been 
in a fit condition to make any statement to 
Daulat Ram when hecame to him, Further 
itis clear that Thakar Dass was present 
when he died and even during his illness. 
It is, therefore, very strange that instead 
of having the Will attested by him Daulat 
Ram was called at the eleventh hour to 
attest it. Thakar Dass did not depose to 
the making of a Will in his presence. 


The defendant Moti Singh sought to cor- 
roborate the testimony of Daulat Ram by 
the evidence of a Naib Tahsildar (D. W. 
.No. 19) which was to the effect that on the 
.lith April 1913 Ralla Singh and Moti 
Singh produced betore him respectively a 
. Will and a power-of attorney for regista- 
tion, that he registered the power-of-at- 
torney but returned the Will because its 
attesting witnesses were not present. It is 
difficult to believe that this Naib Tahsildar 
could re-collect afte: the lapse of six years 
and eight months the purport of a docu- 
ment that was presented to him for regis- 
tration but was returned by him without 
making an endorsement on it or making 
any entry about it anywhere. It may be 
noted here that this witness- could not 
identify Narincar Singh’s signature on the 
said document and that according to him 
the Will wasin Persian cl.aracters while 
Daulat Ram stated that it was in Gurmukhi 
perhaps, This Naib Tahsildar and Moti 
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Singh had been school-fellows and were 
consequently friends, and it can be argued 
with some show of reason that he is not 
an impartial witness. Further his story 
appears to be an improbable one if looked 
atfrom another pointof view. Ralla Singh 
was not interested at all in having the Will 
registered. If hé did produce the Will for 
registration he must have done so for the 
benefit of Moti Singh Why then did he 
not make it over to Moti Singh himself 
to produce it for registration with the at- 
testing witnesses? Moti Singh failed to ex- 
plain why he did not receive the Will at 
that time from Ralla Singh. , 

In view of all that has been said above, 
the evidence of these two witnesses fails to 
satisfy me that any subsequent Will was 
made by Sodhi Narindar Singh. - 

Thirdly, it was urged that the first Will 
was a sham and was made only to coerce 
Moti Singh into submission to his father 
There is some evidence in. support of this 
though there is nothing to show that the 
Will was a sham The scribe Tulsi Ram, 
who is related to Moti Singh through his 
(Moti Singh's) mother deposed:that he en- 
quired from Narindar Singh why he was 
disinheriting his son and received the reply 
that he would revoke the Will if Moti Singh 
would “re-gain himself” that is, would mend 
his ways. The marginal witness Thakar 
Dass also deposed to the same effect, 
Further in the letter Ex. D-30 of the 20th 
July 1912 already referred to Narindar 
Singh said that the writing (Will?) made 
by him’was made by way of a warning so 
that Moti Singh for fear (of it) might be- 
come submissive to him and that his object 
was that his son might come to the right 
path. All this indicates that Narindar 
Singh had the intention of revoking the Will 
on Moti Singh’s submission to him. But 
the disputes between the father and son 
were not of an ordinary type and were 
pursued with bitterLess until the erd. 
Moti Singh proclaimed to the local authori- 
ties that his father was a man of a highly 
depraved character and a debauchee. In 
his application to the Deputy Commissioner 
dated the Ist Janudty 1906 (Ex. P.48 
Moti Singh wrote in clear terms that’ his 
Sather was a sodomite and passed days and 
nights in con mitting the unnatural offence 
with Pars Ram and Wazir Singh. Narindar 
Singh was the recipient of a jagir frem the 
Patiala State and Moti Singh made similar 
compleints against him to the Patiala Duy. 
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bar and also filed suits against him both at 
Patiala and at Hoshiarpore to recover main- 
tenance from him. Further it was appre- 
hended that the father and son would com- 
mit a breach of the peace and proceedings 
under s. 107 of the Cr, P. O. appear to 
have been taken against them. There is 
nothing to indicate that Moti Singh ever 
sought reconciliation with his father. The 
latter had, therefore, no cause to relent. 

Fourthly, it was urged that the evidence as 
to revocation of the Will received support 
from the circumstance that Narindar Singh 
had subscribed to a statement.of customs 
obtaining in the family of Sodhis of Anand- 
pore, one of the custom stated therein being 
that no. member of the family could alienate 
to an outsider any property ancestral or self- 
acquired. This statement of customs is 
appended to a genealogical tree of the 
Sodhis and according to the testimony of 
Tika Ram-Narayan Singh D. W. No. 7 who 
is a first cousin of Moti Singh and has 
been siding with him throughout this and 
other litigations, it was prepared under the 
following circumstances: “This genealogi- 
cal table was prepared for supplying in- 
formation about the family at the time of 
the Coronation Durbar of 1912 to people 
writing histories and ‘who’s who’ and main 
customs applicable tofthe family were enter- 
ed therein and are correct. Sodhi Narindar 
Singh also agreed to their correctness, But 
on: cross-examination he stated that the 
customs of the family were not specially 
asked for on the occasion of the Durbar, and 
that they happened to be written ont with 
the pedigree by the scribe of the pedigree- 
table. As-they were not asked for and ag 
the necessary document was the pedigree- 
table only, it cannot be said that Narindar 
Singh signed it in token of the correctness 
of the statement of customs but even if he 
did, the ciicumstance has no bearing 
on the question of revocation of his 
Will. If the alleged revocation were not 
proved, the defendant could fall back on the 
custom stated above, but he failed to prove 

. it, We, therefore, come to the conclusion 
that Narindar Singh never revoked the Will 
or the codicil.” . 

Turning uow to the plea of invalidity of 
the Will, the defendant’s contention is that 
Narindar Singh and his son, grand sons, etc. 
constituted a joint Hindu family and were 


eo-parceners in all family funds and an- - 


cestral property, and that Narindar Singh 
wag, therefore, not competent to will away 
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the property which had been acquired by 
him with the income derived from the 
ancestral property. The, plaintiff's reply 
is (1) that Narindar Singh was not a Hindu. 
but a Sikh; (2) that even if he was within 
the pale of Hinduism, he did not follow the 
Hindu Law and he.and his son and grand 
sons did not constitute a family of co- 
parcenefs as contemplated by that law and 
(3) that in any case he had acquired the 
properties with the money earned by him- 
self over which he possessed and enjoyed 
unrestricted power of disposal. 

As regards (1) and (2) it is not denied 
that the Sodhis of Anandpore are followers 
of Guru Gobind Singh and are “Kesadhari ` 
Sikhs” or “Singhs.” They are not only 
Singhs of Guru Gobind Singh but claim to 
be Gurus themselves and constitute the only 
priestly class amongSikhs whose function is 
to convert non-Sikhs toSikhism by adminis- 
tering Pahul, 7 e., baptism by thedagger and 
sweetened water. The rite called Pahul was 
initiated by Guru Gobind Singh when a per- 
son who receivesthe Pahul is made to declare 
that his birth placeisPatnaSahib ete. (where 
Guru Gobind Singh was born), that hisfather 
is Guru Gobind Singh and that his mother 
is Mata Sahib Devi (wife of Guru Gobind 
Singh). In this way he renounces all con- 
nection with Hindusim and becomesa true 
Sikh or Singh. Guru Gobind Singh abo- 
lished caste and rejected the authority of 
Vedas and other Hindu sacred books and 
laid the foundation of a religion quite dis 
tinct from Hinduism Kesadhari. Sikhs of 
the present day generally say that they are 
not Hindus. In Civil Appeal No. 559 of 
1923 it was asserted that Sikhs are not 
Hindus and the finding was that in view of 
the teachings of Guru Gobind Singh his 
followers may well say that they are not 
Hindus. Butin the present case the Sodhis 
of Anandpore claim to be Hindus and this 
claim rests mainly on the circumstance that 
they intermarry with Hindu Khatris. That is 
the link which connects them with Hindus 
otherwise they are Sikhs as distinguished 
from -Hindus and admittedly they do not 
follow the Hindu Law in many respects, 
For instance, they do not wear the sacred 
thread, do not follow the Hindu rules of 
adoption do not perform the tonsure cere- 
mony, etc. Further, according to Tikka 
Ram-Narayan Singh (D W.No. 7) Anandpore 
Sodhis do not recognise a widow’s right fo 
a life-estate, nor do they allow a daughteror 
daughter's son to succeedeven if the property 
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were self-acquired. Allthis is contrary to 
Hindu Law. The defendant's principal wit- 
ness Tika Ram-Narayan Singh (D. W. No. 7) 
stated thatin his family a son has noshare in 
the property of his father during his lifetime 
even if the property were ancestral, but has 
added that his heirs could restrain him 
from alienating his self-acquired property 
to non-Sodhis. No instance, however, could 
. be cited in support of the latter proposition. 
Succession among the Sikh Gurus. from 
Nank downwards was in several cases not 
from father to son or to the eldest. Further, 
there is nothing in evidence to show that 
the position of an Anandpore Sodhi father 
-is the same as that of a father in a joint 
Hindu family. Narindar Singh was not sub- 
ject to any restriction in disposing of his 
property: He gifted a shop toRalla Singh as 
will appear from the judgment printed at 
pages 48-50 of the paper-book and he gifted 
to Wazir Singh plaintiff, by a registered 
deed dated the 19th April 1905, certain lands 
which he held in mortgage for Rs. 1358 
vide Ex. P-l1l at page 65 of the paper- 
book. According to the Mitakshara Law a 
son even if adult is entitled to maintenance 
out of the ancestral property but Moti 
Singh defendant did not succeed in getting 
maintenance from his father. 

From all that has been stated above it 
follows that Hindu Law is not the per- 
sonal law of the Sodhis of Anandpore 
and that they do not follow itin matters of 
inheritance, etc. 
be no presumption that an Anandpore 
Sodhi family constituted a co-parcenary 

. body in accordance with the Hindu Law of 
Mitakshara, It, therefore, lay upon the de- 
fendant to establish that the constitution of 
his family. was in accordance with that law, 
but he has failed to discharge it. 

. The learned Counsel for Moti Singh argu- 

. ed that though in the written statement 

. filed by Moti Singh he had expressly stated 

that he and his father constituted a joint 

Hindu family this was nowhere denied by 

. the plaintiff’ But the replication if filed by 


the plaintiff has not been printed and it is’ 


. clear that the point was raised by him as it 
was put in issue and both parties produced 
| evidence thereon (vide Issue No. 3). 

Now we will consider the nature of the 
. property that was in the handsof Narindar 
| Singh and his-sources of income. He had 
a share in Chak Guru a, village founded by 
Guru Tej Bahadur. From him it descended 
“through several generations to Tilok Singh 
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a brother of Narindar Singh’s father Diwan- 
Singh. On the death of Tilok Singh his 
widow succeeded to it and it was after her 
death that Diwan Singh’s branch inherited 
it (see the pedigree table Ex. P-8). The Chak 
thus came to Diwan Singh's branch by col- 
lateral succession, that is to say it was 
according to Hindu Law obstructed heritage 
and was separate and self-acquired and 
not joint family property of the person 
on whom it devolved. His immoveable 
ancestral - property as stated in the Will 
consisted of (1) a one-third share ina haveli 
situate at Hardwar; (2) certain residential 
houses situated at Anandpore (3) one-third 
share in ashop at Anandpore and (4) certain 
ehares in certain Gurdwaras and the property 
attached thereto. It.is not known what 
his income from these properties was, but 
there is ncthing to show that it was con- 
siderable. Besides the income from the 


“above properties, his other sources of income 


were three-fold :— 

(1) A pension of Rs, 860 per annum from 
Government. | 

(2) A jagir of Rs. 2,878 per annum 
from the Patiala State (see Ex. D. W. No. 6 
at page 223 of the printed paper-book and 
small jagirs, from Bilaspore Tirathpore, 
Nalagarh and Kalsia States. 

(3) Offierings from Sikhs generally. 

These jagirs are no doubt described in 
the Will as ancestral property but the word 
“ancestral” is apparently used here as in- 
dicating that the jagirs had descended 
to the testator from his fore-fathers, It 
does not follow from this that the jagir 
moneys that he realised from time to time 
constituted ancestral property and the 
moneys received from any of the above 
sources can by no stretch of language be 
called ancestral property. A pension is 
alwaysallowed on condition of good conduct 
and loyally to Government as stated by 
Moti Singh in his application to the Deputy 
Commissioner, vide Ex. P-48 para. 5 and 
though it may be continued from father to 
son each recipient possesses unrestricted 
power of expending his pension. Thesame 
may be eaid of jagir moneys which were 
paid by way of charity or dhdramath, see 
the evidence of Lala Bansi Lal of the 
Revenue Department of the Patiala State 
at page 231 and also Exs. D. W-No..6 and 
D. W. No. 7 at pages 423 and 224 in which 
NarindarSingh himself described the jagir 
money as dharamarth muofi: In Ex. D-10 
also at page &8 the jagir is stated to be 
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“dharamarih. The jagir was evidently liable 
to forfeiture at the will of the State and 
payment of the jagir from Patiala was once 
stopped as would appear from the order 
of the Patiala State (Ex, D-24 at pages 133- 
134) as regards the offerings even the ladies 
of the family receive the same and no re- 
cipient, therefore, is liable to account for 
them to any body. The income derived by 
Narindar Singh from all these sources was 
his own personal income and did not form 
part of his family funds, if any, and con- 
sequently the property acquired by him 
with that money was his own self-acquired 
property and hehad full power of disposi- 
tion overit evenifit were assumed that 
his family was a joint Hindu family. In 
Balwant Singh v. Rani Kishori (1) Lord- 
ships. of the Privy Council held that the 
father of an undivided’ family subject to’ 
the Mitakshara Law had full power of dis- 
position over his. self-acquired immoveable 
property. In Jagmohondas Mangaldas v. 
Sir Mangaldas Nathubhoy (2) it was held 
that a man is at ‘perfect liberty to dispose 
of property which he has inherited col- 
laterally. 

It has been stated that Narindar Singh 
had an ancestral money-lending business, 
but the evidence as to his money-lending. 
` was that he lent money at a rate lower than 
that on which he borrowed it. It is, there- 
fore, clear that he could have made no profit 
by money lending. Further it appears that 
the offeringsthat Narindar Singh received . 
constituted the bulk of his income because 
he says in his letter (Ex. D-30) that he 
had acquired his property with the money 
earned by turning in pursuit of his ances- 
tral (priestly) occupation (apne abai peshe 
or phir kar paida ke hat). 

From all the evidence reviewed above the 
conclusions that follow are :—(1) That there 
could bé no presumption that the testator 
and: his son were co-parceners and that the 
defendant on whom the onus was shifted 
had failed to establish that they were, and 
(2) that as the testator’s ancestral immovye- 
able property was much ascould build but 
little income and was not sufficient even 
for his houséhold expenses as indicated by 
the fact that he had to take large advances 
of money from the Patiala State for cele- 
prating the marriages of his children and 
as his income from other sources was large, 

1) 20 A. 267; 2 C. W. N. 273; 251. A. 54: 79 5 
of 279; 9 Ind. Dee. (x. s.) 533 (P. a me ae B 

(2), 10 B, 528; 5 Ind, Dee. (x. s.) 742. 
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the presumption is that the property willed 


away, had been acquired by the testator 
with the income from those sources and- 
that there was no evidence to rebut that 
presumption. 4 i 

We, therefore, accept the appeal and re- 
versing the judgment and decree of the 


. Court below we decree the plaintiff's suit 
-with costs throughout. - 


Campbell, J.—I have had the advant- : 
age of reading the judgment of my learned 
brother. It seemed to me at the argument 


-that the learned Counsel for the respond- 


ents in supporting the-Trial Court's dismis- 
sal of the suit relied mainly upon the find- 
ing that the property bequeathed to the 
plaintiff was ancestral property of ‘the joint 
Hindu family and upon the reasons for 
that finding the decision that the Will of 
the 15th April 1908 was subsequently re- 
voked before the testator’s death was not 
defended with any great vigour and in my 
judgment that decision was incorrect. 

The so-called supplementary Will of the 
13th May 1908 is an obscure document and I 
venture to think that the learned Subordi- 
nate Judge has travelled some considerable 
distance out of the record and.into the 


.realms of conjecture in relating what he 


conceives to be the true history of its execu- 
tion. If the document is genuine Sodhi 
Narindar Singh the executant definitely 
calls it a supplementary Will and definitely 
declares in it that the previous Will of the 
15th: April shall be acted upon after his - 
death. It appearsto me not unlikely that 
the document was written at the persuasion 
of Naurang Singh, the son-in law, who was 
not mentioned in the fiist Will and who 
may have complained of receiving no re- 
This man was nominated 
one of the managers of the property and he 
was given custody of the doeuments, which 
was not produced until after the suit was 
started.- The scheme of management set 
forth was probably meant for the ancestral 
property in order to prevent control being 
taken by MotiSingh during his son’s minor- 
ity. In any case an implied revocation of 
the bequest tothe plaintiff cannot be read 
into the document taking it as a whole. 
Asfor the alleged third and death-bed 
Will it has not been proved. Lala Daulat 
Ram's evidence smounts merely to this, 
Ralla Singh purported to read out a paper 
which he said was Narindar Singh's Will. 
What ke read was to the effect that the 
-previous Will had been revoked and that a 
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“new Will had been made in favour of Moti 
Singh. Rala Singh asked the witness to 
attest the papér. The witness asked Narin- 
dar Singh if heshould dosoand Narindar 
Singh said yes, The witness thought the 
writing was in Gurmukhi characters. He 
did not read it, there was no other talk 
about the Will, and so Narindar Singh never 
said either that the" document contained or 

_ that what Rala Singh recited was his Will 
and made no statement in the presence-of 
witness of any testamentary disposition. 

Lala Gulzari Ram the Naib Tehsildar 
says that the document presented to him 
later by Rala Singh for registration was in 
Persian writing. Plainly then, it was not 
the Gurmukhi document. signed by Daulat 
Ram for there is not the slightest resembl- 
ance -between the two scripts and it is 
impossible to mistake one for the other. 
It is not easy tounderstand why the learned 
Sub-Judge assumed that the two papers 
were the same. ; . 

.The person who could have cleared up 
the matter, Rala Singh was examined twice 
as a-witness and was questioned on at most 
every other conceivable topic except this 
one. Why he wasnot given an opportunity 
by the defendant of confirming or denying 
what the other two witnesses said is incom- 
prehensible.- He was not even asked to 
produce the alleged Will:and secondary 
evidenceofits contents ought not to have 
been allowed without this having been 
done. The secondary evidence was ap- 
parently admitted without objection and 
hence it cannot be excluded on appeal. 
But, ia my opinion, itis of value. The learn- 
ed Sub-Judge has observed that Rala Singh 
has been won over by the highest bidder. 
This may be so but it was never suggested 
to the man in his two protracted appear- 
ances in the witness-box. 

The following are the learned Subordi- 
nate Judge’s grounds for deciding that the 
property bequeathed to the plaintiff wasin 
reality aticestral property belonging to the 
joint Hindu family consistingof Narindar 
Singh and hisson and grandsons. He has 
held first that Sikhs’ are Hindus secondly, 
that being Hindus and Khatris, there is 
a presumption that théy follow the Hindu 
Law of the Mitakshara, thirdly, that where 
there is a joint ancestral nucleus the pre- 
sumption is that subsequent acquisitions are 
acquired from the proceeds of the nucleus, 
fourthly, that Narindar Singh's jagir income 
-was ancestral property and fifthly, that 
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there was no proof of the amount of Narin- 
dar Singh’s income from: offerings or of 
how much was utilized in acquiring the pro- 
perty styled self-acquired in the Will, 

The answer to the question whether a 
Sikh is a Hindu depends very much upon 
the sense in which the word Hindu is used. 
It is probably correct to say generally that - 
Khatri Sikhs, who are notagriculturists and 
who do not follow agricultural custom ob- 
serve the same principles of Jaw as are 
observed by Hindu Khatris of the Punjab 
regarding lights in inheritance to proper- 
ty. It was observed obiter by Sir Meredyth 
Plowden in Jowahir v. Chandi (3) that in 
the Punjab at least. generally the Mitakshara 
doctrine of a son being born witha share . 
isnot known, nor has ason a right to com- 
pel partition, This remark has been cited 
with approval in more than one later judg- 
ment but the first proposition as far-as I am 
aware has never been laid downauthoritative- 
ly and specifically. ` The second has and in 
Hari Kishen v. Chandu Lal(4) a Full Bench 
decided thatin the Punjab the Mitakshara 


- rule that ason can enforce partition during 


his partner's lifetime is not in force. It 
follows necessarily thatin the Punjab a 
joint Hindu family. consisting of a father 
and son or sons is something different 
from such a family under the Mitakshra 
Law. . or ok: 

In the present case we are dealing not 
merely with a Khatri Sikh family, but with 
members of the family of the tenth Sikh 
Guru whose mission in life is to preach and 
practise Guru Gobind Singh's ‘doctrine of 
revoltfrom many essential beliefsand observ- 
ances of the Hindu religion. A great deal 
ofthe evidence given about the rules and 
customs observed by this family is vague 
but it appears that many of their rulesand 
ceremonies differ from those of orthodox 
Hindus. The witness who ought to have 
the best knowledge of the family rules of 
inheritance is Tikka Ram-Narayan Singh, 
Honorary Magistrate and Civil Judge Vice- 
regal Durbari and head of the family. He 
was‘cited for his kinsman the defendant 
with whom inevitably all his sympathies 
must be and this is whaf he says: 

“Ihave not studied the Hindu Law and, 
therefore, cannot say on what points our 
law resembles the law of other Khatris. 
I do not know what is the custom of 
the Khatris in our ilaga. It two brothers 

(3) 90 P, R. 1892, 
` (4) 43 Ind, Cas. 667; 105 P. R, 1917, 
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“are joint and third is separate and one 
of the joint brothers dies I cannot say 
if the separate brother will get a share or 
not.’ Nosuch instance has occurred in our 
‘family. No instance has occurred in our 
family in which the nephew and a brother 
‘have been left by a third brother who died 
’ leaving property. I cannot say whether 
` the nephew will succeed with the uncle or 
“not. l cannot say if any difference would 
_be made if all the brothers were joint.” 


“The son has no share in the property of 
, the father during his lifetime even though 
_the property is ancestral. Adoption is ad- 
_missible only of agnatic by male, the fe- 
_. male cannot adopt even with the permis- 
. sion of the husband. Two adoptions took 
~ plage before me. No ceremonies were per- 
.. formed. Inone case a deed also was written 
and in both declarations were made before 
baradri and the adopted son was taken by 
,, the adoptive father. I cannot say if any 
; limit is fixed as to the age of the adopted 
boy or whether there is any restriction as 
to the adoption ofthe only, or eldest son, I 
, do not know any instance in which a daugh- 
| ter's son was adopted or a suit brought 
< for the cancellation. I cannot tell any 
instance in which the self-acquired property 
_ of a person was not inherited by a daughter 
- or daughter’s son nor is there any instance 
on the other side. My heirs whoever they 
may be can restrain me from alienating any 
self acquired sproperty in favour of non- 
Sodhis, No instance of this sort can be 
. cited." 

It seems to me impossible that this im- 
portant witness contemplated the existence 
_in the Anandpore Sodhi family of the strict 
Mitakshara co-parcenary system with all 

-its technical incidents and presumptions, 


In the written statement the defendants 

- pleaded that Narindar Singh, his son and 
- his grandsons constituted a joint Hindu 
family, that the entire property was joint 
acquired with ancestral funds, thatal the 
‘members were owners ofit, and that it be- 
longed only in-name to Narindar Singh 

` because he was the manager of the family. 
The plaintiff's reply given orally and briefly 
was that -Narindar Singh was joint with 
his grandsons but not with his son and 


: that the property willed to the plaintiff was ` 
self-acquired by Narindar Singh. This” 


was no admission of the existence of the 
Mitakshara co-parcenary and the pleadings 
do not take us any further. 
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I cannot agree iwith the Trial Court that 
the deceased Narindar Singh's jagir has 
been shown to be ancestral family property. 
The fact that he calls it anceatral in the Will 
does not makeit ancestral inthe technical 
sense and means nothing. The sc-called 
Patiala jagir is stated by.. the defendant's 
witness Lala Bensi Lal Assistant Superin- 
tendent Revenue Department to have been 
a charitable allowance and thereis evidence 
that at one time payment ofit was stopped. 
There is no evidence about the character of 
the allowances received from other States or 
of the pension stated to have been given by 
Government and although all the allowances 
may have been granted because Narindar . 
Singh was a member of the Anandpore 
Sodhi family; they were his separate proper- 
ty in default of proof that the grants were 
for the benefit of his own joint family: 
These jagir allowances amounted: annually 
to a substantialsum and were enjoyed by 
Narindar Singh for mahy years. 

The offering by disciples were no doubt 
made because the recipient was a member of 
this priestly family but they were manifestly 
personal gains acquired without the aid of 
joint family property. There is evidence 
that the deceased’s income from. this source 
The witness Speaks of ` 
thousaids of rupees. The deceased Narin- . 
dar Singh andhis son are on the worst of 
terms. The learned Subordinate Judge has 
found that since 1897 until his father's 
death the son was refused. maintenance and 
the fact is clear indication that there was no 
blending of self-acquired property with 
ancestral property of Narindar Singh. 

The issues drawn by the Trial Court were 
as follows:— s 

The first was on a preliminary point and 
is omitted. „i ; 

(2) Did Sodhi Narindar Singh make a 
Will in favour of plaintiff on 15th April 
1919? On plaintiff. Í 

(3) Is the Will valid in law and custom 


.and was deceased Sodhi Narindar Singh 


competent to makeit in the presence of his 
son and grandson? On plaintiff. ` 

(4) Isthe bequeathed property ancestral 
and was Sodhi Narindar Singh not compe- 
to bequeath the same in favour of 
plaintiff? On defendant. _ 

(5) If the existence of the Will is estab- 
lished was the Will made under undue 


-influence and did he make the Will on ac- 


count of immoral connection with the 
daughter of the plaintif and the Will was, 
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therefore, invalid and inoperative? On de- 

fen lants. 

< ©) Did Narindar Singh make any part- 
` ner (?) and subsequent Will cancelling the 
previous one, one if he did when did he do 
it? On defendants. 

_ _(7) Did plaiatiffso conducthimself as to 
show that he treated the Will as fictitious 
and practically cancelled and is, therefore, 


estopped from bringing this suit ? On de-- 


fen dants. 
` _ (8) Is there any custom of riwaj amongst 
Sodhis which disabled Sodhi Narindar 
Singh to make a Will in favour of a stran- 


ger and a man of low position? On defend-’ 


ants. 4 

The Trial Court found in favour of the 
plaintiff-appellant or Nos. 2 and 7 and the 
findings are not disputed on No. 3. Ihold 
that the Will was valid since the property 
_ bequeathed to the plaintiff was not that of 

& co-parcener under the Mitakshara Taw 
but was-self-acquired separate property 
which belonged exclusively to Sodhi Narin- 
- dar Singh and which under Hindu Law and 
general custom he could gift or bequeath 
to any person he chose, No.4 is covered 
by the same decision. The property was 
not ancestral. It was not interested 
from an ancestor and the means of ac- 
quisition were Sodhi Narindar Singh's 
separate property. On No.5 I hold that 
the Will was not invalid for any of the 
reasons suggested and on Nos, 6 and 8 in the 
negative. There was no clear finding by 
the Trial Court on No. 8 but no claim that 
‘such acustom has been proved. was made 
in the lengthy argument addressed to us 
in support of the lower Court's decree. The 
signature by several members of the fami- 
ly of a statement of custom appended to 
the genealogical tree, to which Mr. Justice 
Zafar Ali has referred could have been at 
the very most an attempt to create customs 
and in the circumstances in which the 
signatures were obtained, was not even this. 
There is no evidence whatsoever of the 
existence of the particularcustom propound- 
ed in the 8th issue. 

As a result I concur in the order accept- 
ing the appeal and decreeing the suit with 
costs throughout. 


R. L. Appeal accepted. 
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PRIVY COUNCIL. 


APPEAL FROM TAE Mapras Hien Covrt. * 


: January 18, 1926. ge 
Present:—Lord Shaw, Lord Phillimore, , . 


L 


sale 


Sir John Edge, Mr. Ameer Ali and.” o 
Lord Salvesen. Bo oat 
Sri MIRZA RAJA Sgr PUSHAVATI = 


ALAKH NARAYAN GAJAPATIRAJ .. 


MAHARAJ MANYA SULTAN BAHADUR. 
GARU, SUBSTITUTED ror RAI SAHEB V.T., 
KRISHNAM CHARI—APPELLANT 

versus ; 
THe SECRETARY or STATE ror INDIA 
In COUNCIL, REPRESENTED BY THE 
. COLLECTOR or GODAVARI— 


: RESPONDENT. as 
Evidence Act (I of 1872), s. 115 —Litigant changing . 
position—Estoppel --Madras Land Encroachment Act! 
(IIT of 1904), ss. 2, 16—Submission—Rights of tenure- 
holders, effect on—Government's right to deal with 
property. : 

A litigant who has all along maintained a position. 
in support of one branch of his suit cannot be per-' 
mitted, when he fails upon that branch, to withdraw’ 
from the position and assert the contrary, more especi-- 
ally when he thereby places his opponent at a great- 
disadvantage. [p. 503, col. 2,] ; ; 

Mere submergence of land held under ryotwari 
tenure does not infer a relinquishment by the holder. 
On the other hand, if he wishes to retain his right to 
the submerged lands on the off-chance of their being: 
re-formed in situ at some future date, he must cone, 
tinue to pay year by year the assessment or rent 
which is due tə Government, The Government may 
from humanitarian motives remit the rent and such 
remissions are provided for by the standing orders., 
But such remissions can only be made by the .author-, 
ity of the Board of Revenue and the inferior officials 
including the Collector have no power at their own 
instance to make them. [p. 504, cols. 1 & 2.] 

Where rights in a Government land on its submer, 
sion are relinquished by the tenure-holders, the 
Government are free to deal with it as they please and 
s. 16 of the Madras Land Encroachment Act has nd 
application. [p. 505, col. 1.; 

Appeal from the judgment and decree 
of the Madras High Court (Sir Abdur 
Rahim, Acting C. J., Ayling and Seshagiri 
Aiyar, JJ.), dated the 18th March 1920, 
which substantially affirmed the decree ‘of 


the Subordinate Judge, Cocanada, dated ` 


the 3lst December 1915. 


Messrs. W. H. Upjohn, K. C., K. V.h. 
Narasimham and P. K. Subba Rao, for the 


Messrs. L, De Gruyther, K. C., and Ken- 
worthy Brown, for the Respondent. 


JUDGMENT. 

Lord Salvesen.—This is an appeal 
from the High Court of Judicature at 
Madras, dated the 18th March, 1920, which 
substantially affirmed a decree in judgment 
dated 31st December, 1915, of the Subor- 
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dinate Judge at’Cocanada in a suit at the 
instance of the appellant against the re- 
spondent. This suit arose out of a dispute 
as to the ownership of a Lanka in the river 
Godavari in the Province of, Madras, the 
extent of which was estimated, at the com- 
mencement of the suit, at 247 acres. The 
-appellant is the owner of large estates, 
including the village of Kotipalli, situated 
on the banke of that river. The respondent 
ig the Secretary of State for India, repre- 
sented by the Collector of Godavari. It is 

common ground that in 1862 there existed 
a Lanka which was Government property, 
‘and for the ‘cultivation of which pattas 
were issued by the Government of the day 
to ryots connected with the village of Sana- 
palli, which lies in the neighbourhood of 


ae Kotipalli. This Lanka was cultivated under 


these pattas for a number of years there- 
after, and the Government assessment was 
duly paid by the cultivators. An example 
of such'a patta has been produced in the 
present suit. It is dated in 1869, and-indi- 
cates that erosion on a somewhat minute 
scale had already commenced to affect the 
area of the lands in question. Gradually 
the river encroached more and more upon 
these lands until, some time between 1880 
and 1885, the ‘whole of the lands had 
been totally submerged. After some years 
of total submergence a new Lanka appeared 
in the river which, by 1894, was of an 
area substantially the same as the lands in 
suit. At that time one, Mudragada Nagayya, 
was a lessee of the Kotipalli Lanka, under 
a lease granted by the owner of the estate, 
now represented by the appellant, the dura- 
tion of which was 10 years from 1892. 
Nagayya took possession of the re-formed 
lands as forming an accretion to the. Koti- 
palli Lankas and paid rent to the appellant 
for these lands as well as for. those origin- 

lly embraced in his lease and cultivated, 
‘through sub-lessees of his own. He did 
not, however, do so without objection and, 
from 1897 onwards, petitions were present- 
ed by the ryots of the Government village 
of Sanapalli complaining to the Government 
that the suitlands formed part of the old 
Sanapalli village, andrequesting the Gov- 
ernment. to recover them from the appel- 
lant and grant them back to the ryots. The 
Government directed a survey of the lands 
and, after ‘a lengthy correspondence. be- 
tween the appellant and the Government, 
the latter claimed the suit lands as Govern- 


ment property. In 1911 the Government ` 
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sent notices to theappellant under s. 7 of 
the Madras Act III of 1905. These were 
followed by a notice dated 3rd February, 
1912, demanding payment of Rs. 74,971.86, 
representing the penalty and block rates 
for the years 1900 to 1911, during which 
the appellant was alleged to be in unautho- . 
rised occupation of the suitlands. ~ 

On the 30th July, 1912, the appellant’s 
predecessor-in-title instituted the present 
suit. In this he prayed for a judgment de- 
claring his right to the 247 acres already 
referred to and to all accretions that might 
be made thereto, and for a permanent in- 
junction against the Government restraining 
them from interfering with him in bis 
ownership and enjoyment: of the same by 
levying a penal assessment or by other 
steps. An immense amount of evidence was 
tendered at the trial, which it was stated ` 
occupied over 50 days of judicial time. The 
issue of fact which was responsible for most 
of the time occupied was whether the re- 
formed lands in question were an accretion 
to the appellant’s lands of Kotipalli or con- 
stituted a reformation in situ of the lands 
which had been formerly cultivated by the 
ryots of the Gevernment. This issue of 
fact has been decided by both Courts against 
the appellant and is no longer in contro- 
versy. 

The issues which still fall to be dealt 
with concern the legalityof the penal assess- ` 
ment imposed on the appellant in 1911, 
and, as the casa was presented to the Board, 
this assessment was challenged upon three 
grounds :— 

(1) That an assessment, whether penal or 
otherwise, can only ba imposed under the 
terms of this Act on “any person who shall 
unauthorisedlyoccupy any land which is the 
property of the Government.” The appellant 
conceded that it must be now taken to be 
a fact that the land in suit is the property 
of Government and that it had been unau- 
thorisedly occupied, but he maintained that 
the only persons upon whom the assess- 
ment could be levied were those in physical 
occupation of the land and not upon the 
owner of the estates of Kotipalli, who had 
merely granted leases of these lands under 
a bona fide belief that they formed acere- 
tions to his property. He founded this 
particularly upon s. 6 (|), which mases 
the crop3 or other produce ofthe lands livols 
to forfeiture, which provision, he contenJ- 
ed. could only be applicable to the actual 
cultivator and not tothe landlord who, by 
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the very fact of granting a lease of the lands, 
had excluded himself from occupation What- 
ever force there may be in this contention, 
their Lordships do not propose to express 
any opinion upon it. Their Lordships hold 
that this contention is not open to the ap- 
pellant in view of his actings before and 
throughout the litigation. The plaint con- 
taing the following passages :— 

“ The Lanka in dispute has been in pos- 
session and enjoyment of the plaintiff's pre- 
decessors and plaintiff for several years,” 
me in para. 8 the plaintiff also submits 
- that:— f 
` “Madras Act III of 1905 is not retrospec- 
tive in its operation and does not entitle 
“the Government to recover assessment 
from the plaintiff, as he was in possession 
and occupation long prior to the coming 
into force of Madras Act IE of 1905.” 
Not mercly is there no reference to the 
construction whichis now proposed to be 
put upon the Act in the plaint (which, 
indeed, in terms directly negatives the view 
now presented), but there is no trace of 
the contention being tabled throughout the 
voluminous proceedings in the Courts 
below. Even the appellant’s case, although 
it is directed entirely to the legality of the 
penal assessment, does not containa chal- 
lenge of it upon this ground. There may 
have been occasions when the Board have 
entertained an argument ona pure ques- 
tion of law, although it has not been pre- 
sented in the lower Court, where all the 
facts on which the contention depended had 
been definitely ascertained, but the objec- 
tion to doing soin the present case goes 
very deep. The whole controversy between 
the appellant's predecessor and the Govern- 
ment which preceded the actual imposition 
of the penal ‘assessment proceeded upon 
the admission or the tacit assertion, of the 
appellant that he wasin occupation of the 
lands, or at all events, that he took upon 
himself the burden of vindicating the ac- 
tion of his own lessees or suh-lessees in 
cultivating it. Had this point been, at any 
time, mooted the Government would have 
had an opportunity of considering upon 
whom the notice of assessment which they 
ultimately sent to the appellant should have. 
been given, and upon whom the penal as- 
sessment should have been levied. After 
“a period of nearly 25 years has elapsed he- 
tween the date when the Government first 
definitely intimated their claim to the lands 
in suit, their Lordships are clearly of 
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opinion that it is too late for the Board to 
entertain this contention: A litigant who 
has all along imaititained a ‘position in 
support of one, and in this case the more 
important, branch of his suit cannot be 
permitted, when he fails upon this’ branch, 
to withdraw from the position and assert 
more especially when he 
thereby places his opponent at the great 
disadvantage. There could be no clearer 
case for the application of the doctrine of 
estoppel owing to the conduct of the liti- 
ant. 

- (2) The second ground of attack by the 
appellant is based upon s. 2 of the Madras 
Act III of 1905. ‘By that section all lands; 
wherever situated, are thereby declared to 
be the property of the Government, subject 
to the large exceptions enumerated under 
five heads which expressly preserve private 
rights. The exception founded on is con- 
tained in sub-section (©, which exempts 
from the >psration of the clause all lands 
which are the property “of any person 
holding underryotwari tenure.............., or 
in any way subject to the payment of land 
revenue direct to Government.” The re- 
spondent conceded that, before the sub- 
mergence of the lands in suit, they came 
within this exception. He also conceded 
that, after a durkhast is made and a patta 
granted by Government, theinterest of the 
ryot holding under this form of tenure is 
permanent, ‘hereditary and transferable, | 
that no ejéctment at the instance of the 
Government is competent for arrears of rent, 
and that such arrears-can only be recovered, 
as in the case of all Government revenue, 
by sale of the property held under this 
tenure. On theother hand, it is common 
ground that the holder of land under 
ryotwari tenure is entitled, at any time, to 
relinquish it, and the standing orders of 
the Board of Revenue applicable to Madras 
contain elaborate provisions dealing with 
this particular kind of tenure, and also with 
questions relating to the form of relinquish- 
ment, remission of rent and the like. 

The High Court have dealt very exhaust- 
ively with the numerous points which 
have been argied onthe question whether 
the relinquishment by the ryots of Sanapalli - 
village who held the pattas before their res- 
pective lands became ssubmerged can be 
inferrei from the whole circumstances of 
the case, including a vast amount of docu- 
mentary evidence. They drew the inference 
that it must be held as a fact that the ryots 
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did relinquish their holding (and thereby 
secured immunity from further assessment 
in respect of them) as and when the lands be- 
came submerged and no longer capable of 
cultivation, and that, when the lands were 
re-formed in situ, they were the property 
of the Government and at their absolute 
disposal. Their Lordships agree with the 
reasoning of the High Court, and they will 
only summarise some of the considerations 
to which they attach most weight. 

Mere submergence of land held under 
ryotwart tenure does not infer a relinquish- 
ment by theholder. On the other hand, if 
he wishes to retain his right. to the sub- 
_ merged lands on theoff-chanceof their being 
re-formed in situ at some future date, he 
must continue to pay year by year the 
assessment or rent which is due to Govern- 
ment, There are instances referred to in 
the documentary evidence in which some 
of these ryots, whose lands were only par- 
tially eroded, continued to do so and so 
kept alive their rights, but, in the ordinary 
case, the poorcultivator’s interest isto re- 
linquish the lands so as to escape paying 
the annual rent in the hope that, at a future 
date, should the lands be re-formed in situ, 
Be may obtain a new tenure from the Gov- 
ernment. On the other hand, according to 
the standing orders, all land for which a 
stipulated rent continues to be paid must 
be entered in the registers which these 
orders prescrible. The registers contain 
not merely an enumeration of all the lands 
in the district to which they apply in 
individual numbers, but they specify the 
acreage of the individual plots and also 
contain arecord of the amount of rent levi- 
able from eachryot in respect of the plot 
or plots he holds. In the case of Sanapalli 
village it has been found by conemnrrent 
findings ofthe Courts below that, when 
the land in question became submerged, it 
was not merely omitted from the ayacut or 
acreage of the village, but also from the 
gudikat or rental roll, The submerged land 
‘was likewise struck out of the pattas which 
‘gonstitute the evidence of title given to the 
holders under ryotw iri tenure, These pattas 
are subject to revision from time to time 
when changes-of cirewmstances occur ; thus, 
if partofthe land to which a ryot has 
right is eroded and relinquished by him, the 
rent corresponding to the part relinquished 
is deducted from the rent previously pay- 
able. Inthe case of the submerged lands 
the pattas appear to have been surrendered 
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and, at all events, not one of them has been 
produced. It iscommon ground that none 
of the ryots who held pattas of the lands 


- prior tosubmersion has paid any rent to ` 


the Government on these lands. These ` 
circumstances support the inference that 
the ryots concerned relinquished their hold- 
ings, which had indeed, in the then exist- 
ing circumstances, become valueless. The 
only possible alternative is that we are to in- 
fer that the Government, from humanitarian 
motives, had remitted the rent due by the 
ryots, Such remissions are competent under 
the standing orders, but they can only 
be made by the authority ofthe Board of 
Revenue, and the inferior officials, includ- 
ing the Collector, have no power at their 
own instance to make them. , No evidence 
is adduced of any such remission having 
been asked or having been granted spon- 
taneously, Further, in‘ the petitions pre- 
sented to the Government in 1897 and on- 
wards, although in one or two of them there 
are statements to the effect that the former 
ryotshad not relinquished their holdings, 
there was no claim ever made by any indivi- 
dual ryot to the effect thatan identifiable por- 
tion of the re-formed lands was his property. 
On the contrary, the petitions proceeded on - 
the footing thatit was the duty of the Gov- 
ernment to recover the lands in the illegal. 
occupation of the appellant and to re-settle 
them upon the ryots of the village of 
Sanapalli without reference to the particular 
ryots who held the lands before the sub- 
mergence. One suggested method of the 
Government so settling them was that the 
lands should be exposed to auction so that 
those ryots of Sanapalli who were prepared 
to pay most for the lands would obtain 
pattus from Government at the rents which 
they offered. Theevidence to be derived 
from the petitions points to the ryots of- 
Sanapalli village accepting the position 
that the Government was entitled to re- 
settle the lands, but urging that a prefer- 
ence should be given to the ryots of the 
village by whose inhabitants the lands had 
formerly been cultivated. : A review of the 
whole facts disclosed by thé evidence leads 
irresistibly to the conclusion that the lands 
in suit on their re-emergence from the 
river became once more the absolute pro- 
perty of the Government both under the 
Madras Act III of 1905, and at Common 
Law exactly as they had been in 1862 when 
the ryotwari tenurés were first instituted 

(3) Lastly, it was maintained by the appel- 


(911. 0. 1926] 


lant that s. 16 of the Madras Land Encroach- 
ment Act IIT of 1905 exempted the lands 
in Guestion from its operation. The section 
‘isin these terms :— 

_ “Nothing in this Act shall apply to any 
lands claimed by right of escheat, resump- 
tion or reversion until such lands have been 
reduced into possession by Government.” 

It ‘was argued forthe appellant that, as 
the lands had been throughout occupied by 
himself or his tenants, they had never been 
reduced into possession by the Govern- 
ment, and that they were lands claimed by 
Government within the meaning of the 
clause. Their Lordshipsare unable to take 
this view. They are clearly of opinion that 
these lands were not claimed by Govern- 
ment within the meaning of the section. 
Before submersion these lands were the 
property of the Government, subject only 
to the rights of the ryotwari tenures which 
they had created. The moment these rights 
were relinquished by the ryots the Govern- 
ment were free to deal with them as they 
pleased. The effect of the relinquishment 
was'to restore to the Governmentfull freedom 
to dispose of what was originally their own. 
The appeal on this ground also fails. It is 
right to note that the apparent hardship of 
the appellant being subjected to a penal 
assessment in respect of the unauthorised 
occupation of lands of which, on plausible 
grounds, he believed. himself to be the 
owner, has in this case been largely if not 
entirely obviated by the judgment of the 
High Court declaring the levy illegal for 
the years prior to the coming into force of 
the Madras Act III of 1905. This part of 
the judgment has not been challenged by 
: either party. 

Their Lordships will, therefore, humbly 
advise . His Majesty that the decision of the 
High Court of Judicature at Madras should 

be affirmed and the appeal dismissed with 
costs to the respondent. 

R, L. Appeal dismissed. 

Solicitor for Appellant:—Mr. H. S. L. 
Polak. 

eo for Respondent:—Solicitor, India 

ce. 
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ALLAHABAD HIGH COURT. 
Exsgourion FrrsT Cıvıl APPEAL No. 283 
oF 1925. 

March 12, 1926. 

Present :—Mr. Justice Walsh and 
Mr. Justice Dalal. 

Tas COLLECTOR or MORADABAD— 
Dscren-HoLtprr—APPELLaNT 

= veTSUS f 
MOHAMMAD HIDAYAT ALI KHAN— 
OBJECTOR— RESPONDENT. 

Mortgage—Several mortgages—Priority—Presump- 
tion. ` 
A prior mortgagee isnot barred from putting forward. 
his claim where the prior mortgage was not impugned 
in the suit by the subsequent mortgagee and the latter | 


had not sought to displace the prior title of the prior . 


mortgagee and postpone it to his own. 'p. 506, col. 1.] 

Sri Gopal v. Pirtht Singh, 24 A. 429; 29 I. A. 1184 
Bom. L. R. 827; 6 C. W. N. 889; 8 Sar. P. C. J. 293 
(P. C.), distinguished. . 

Radha Kishun v. Khurshed Hossein, 55 Ind. Cas. 
959; 47 O. 662; 18 A. L. J. 401; (1920) M. W. N. 308; 
38 M. L. J. 424; 11 L. W. 518; 22 Bom. L. R. 557; 47 
I. A. 11; 28 M. L. T 425; 25 ©. W. N. 417, followed. 

Where a subsequent mortgagee fails to mention a 
prior mortgage in his plaint the presumption is that 
he does not question the priority of the prior mort- 
gage. [p. 506, cols. 1 & 2.1 i 
. Execution first appeal from a decree of 
the Subordinate Judge, Moradabad, dated 
the 14th March 1925. 

Mr. G, W. Dillon, for the Appellant. 

Mr. Iqbal Ahmad, for the Respondent. 


JUDGMENT.—The dispute has arisen 
in the execution of a decree for sale on` 
foot of a mortgage. The property is situat- 
ed in village Jalalabad. On27th August 
1901, two mortgage-deeds of 8 biswas pro- 
perty out of 20 biswas was executed by the 
owner in favour of Sahu Ganpat Rai and 
subsequently in 1809 the entire village 
was mortgaged to Sahu Parshadi Lal whose 
estate is now under the Court of Wards, 
Subsequently in 1912 12 biswas out of 
the village was again mortgaged to Ganpat 
Rai. A 

In 1913 Ganpat Rai ‘obtained two decrees 
for sale on foot of the two mortgages in his 
favour. Parshadi Lal was made a party to 
the suit but on objection as to notice being 
raised by the Court of Wards, Parshadi 
Lal and the Court of Wards were exempt- 
ed from the suit and the decree for sale 
was not passed against them. The decree 
resulted in asale in favour of the objector 


- Hidayat Ali Khan in 1916. 


In 1914 the Court of Wards sued the 
mortgagor for sale on foot of the mortgage 
of 1909 in favour of Parshadi Lal. Ganpat’ 
Rai was made’a party to the suit but ng 
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mention was made in the plaint of his 
prior mortgage of 1901. It was stated in 
` the plaint that Ganpat Rai was a subse- 
quent mortgagee under the mortgage of 
1912-and had, therefore, a right to redeem. 
It is also admitted that in the plaint there 
was ‘no specific prayer that the property 
should be sold free of encumbrances. 

In the execution department Hidayat Ali 
Khan objected and pleaded that the village 
should be sold subject to the mortgage of 
1901. This objection was granted by the 
learned Subordinate Judge and from that 
order the present appeal is filed by the 
‘Court of ‘Wards, 


The learned Government Advocate argu- . 


ed the matter with considerable ingenuity 
but we think that the opinion of the lower 
Court is correct. He relied on the Privy 
Council ruling reported as Sri Gopal v. 
Pirthi Singh (1). That ruling, however, is 
distinguishable on the ground that in that 
‘case the prayer of the subsequent mort- 
gagee was that the property should be sold 
free of encumbrances, The prior mort- 
gagee, therefore, had notice that his priority 
-was attacked and, in consequence, the prior 
mortgagee was bound to plead priority 
and having failed to do so was barred 
from putting it forward in a subsequent 
suit or subsequent proceeding in execu- 
- tion. 

The facts of the present case are similar 
to those of the Privy Council case reported 
as Radha Kishun v. Khurshed Hossein (2), 
Their Lordships held that the prior mort- 
gagee was not barred from putting forward 
his claim, when the prior mortgage was 
not impugned in the former suit and the 
subsequent mortgagee had not ‘sought to 
displace the prior title of the prior mort- 
gagee and postpone itto his own. To raise 
‘the plea of res judicata it would be neces- 
sary for the subsequent mortgagees as 
‘plaintiffs in the former suit to allege a dis- 
tinct claim in the plaint in derogation of 
the priority of the prior mortgage. This 

“was not done in the present case. In fact, 
the appellant omitted to make any mention 
-of-the prior mortgage,in his plaint, thereby. 
‘leading the subsequent mortgagee to be- 
lieve that the appellant, who was well aware 


(1) 24 A. 429; 291. A. 118; 4 Bom. L. R. 827;6C. W.’ 
C 


N. 889; 8 Sar. P. O. J. 293 (P. C.). 
(2) 55 Ind. Cas. 959; 47 C. 662; 18 A. L. J. 401; 
1920) M. W. N. 308; 38 M. L. J. 424; 11 L; W. 518; 
WN a7, L. R: 557; HA A. 11; om. L. T. 425; 250. 
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of the prior mortgage, accepted its priority. 
It was argued that the appellant having 


‘ignored the prior mortgage, it. was the 


duty of the prior mortgagee to plead his’ 
priority. There was no such duty cast on 
Ganpat Rai. .He was not a necessary party’ 
except as subsequent mortgagee and when 
the appellant failed to mention his prior 
mortgage, the presumption would‘ be that 
its priority was not questioned by the ap- 
pellant. 

We dismiss the appeal with costs here on 
the higher seale. 


R. L. Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 48 
oF 1925. , 
February 15,.1926. 
Present:—Mr. Justice Das and 
Mr. Justice Foster. 
GOBARDHAN DAS AND anoTHER— 
; — APPELLANTS 
versus 


“JAGAT NARAIN—RESPONDENT. 

Provincial Insolvency Act (V. of 1920), ss. 4, 5, 66— 
Ad interim Receiver, ` appointment and powers 
of —Receiver in insoluency, duty of Court to ‘appoint, 
before realisation of property—Removal of possession 
of property from person other than insolvent—Proper 
authority—Procedure, 

The Insolvency Court before taking any action 
under s. 56 (3), Provincial Insolvency Act, in the way 
of realisation of property must appoint a Receiver 
and that means a Receiver in insolvency and not a 
Receiver ad interim. The power to remove property 
from the possession of any one other than the insolvent 
is reserved to the Court. [p.'507, col. 1.) 

The Court can before adjudication depute.an ad 
interim Receiver to collect evidence as to the assets of 
the insolvent but such a Receiver cannot pass a final 
order in a claim by a creditor to a property. [ibid.] 

Section 4 read withs. 5o0f the Insolvency Act 
requires a Court in matters of forcible realisation - 
of property to act with the procedure and with 
the judicial caution of a Oivil Court. [p. 507, col. 
2 ` È 


J.. : 

Appeal from an order of the District 
Judge, Saran, dated the 5th December 1924. 

Mr. Hareshwar Prasad Sinha, for the A:p- 
pellant. 

Mr. Ram Prasad, for the Respondent 


JUDGMENT. 
Foster, J.—It appears to me to be 
beyond question that the appellants have 
right on their side in the matter before us, 
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They are the sons of one Girdhar Das, 


GOBARDHAN DAS V, 


“who came into Court, so far as the papers 


before us indicate, as early as 29th March 
1924. He as a creditor lodged an objection 


. to the application of another creditor forthe 


| 


adjudication of insolvency of Gobardhan 
Das, It was not till the 2nd August 1924 
that Gobardhan Das was adjudged an insol- 
vent. Meanwhile -a local Pleader Babu 
Jagat Narayan had been appointed ad 
interim Receiver. Unfortunately the Court 
overlooked at the time of the adjudication 
the necessity of the formal appointment of 
a Receiver in insolvency invested with the | 
powers and duties indicated in ss. 56 and 
59 of the Provincial Insolvency Act. Three 
days after the adjudication, the present 
appellants, who are sons of Girdhar Das, 
although they had not been substituted in 
place of their father, put in a petition ask- 
ing that an enquiry be held as to the owner- 
ship of a house in Mohalla Ratanpura in 
Chupra town by the Receiver. It appears’ 
that this house had been recorded by the 
Receiver as the property of the insolvent 
and in fact as his only immoveable pro- 
perty. The substitution’ of the present 


. appellants in the place.of their father took 


place a few days later, and when they next: 
appeared before the Receiver they undoubt- 


edly appeared as party-creditors and 
they were claiming the house to be 
theirown. Now, itis quite clear that the 


Court could before adjudication depute the 
Receiver ad interim to collect evidence as 
to the assets of the insolvent, but it is 
clear that the Receiver could not in a claim 
ease of this nature pass the final order, 
In s. 56 (3) of the Act it is laid down that 
when “the Court appoints a Receiver, if 
may remove the person in whose possession 
or custody any such:property as aforesaid 
is. from the possession or custody thereof: 


. Provided that nothing in this section shall 
. be deemed to authorise the Court to remove 


from the possession or custody of property 
any person whom the insolvent has not a 
present right so to remove.” Two infer- 
ences seem to be deducible from the phra- 
seology of this enactment. The Court before 
it takes any action under this sub-section in 
the way of realisation of property must 
have appointed a Receiver; and that means 
a Receiver in insolvency and not a Receiver ` 
ad interim before the adjudication, Second- 
ly, the power to remove proparty from the 
possession of any p3raon is reserved to the 
Court. Another matter to be noticed in the 
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new Insolvency Act is that the news, 4 read 
with s. 5, which was the old s. 47, apparent- 
ly intends that the Court in such matters 
of forcible realisation of property is to act 
with the procedure and no doubt with the 
judicial caution of a Civil Court. Under 
s. 4 the decision of a dispute between the 
debtors and the debtor’s estate on the one 
hand, and claimants against it on the other, 
is to be final and binding; and unders. 5 
the Court in regard to the proceedings un- 
der the Act is to have the same powers and 
to follow the same procedure as it has and 
follows in the exercise of original civil 
jurisdiction. Now, what I deduce from 
this is that the claimants who are here in 
appeal have aright to be heard -judicially 
and to have from the Court a final decision 
before the property is wrested from their 
possession. Nodoubt after the order under ` 
appeal the property has been taken posses- 
sion’ of. Bui if that act has been ultra 
vires, it can only be ignored. The appellants 
did, as I have said, put in a petition before 
the “Receiver” in August last after they had 
been substituted in place of their father as 
ereditors and as claimants. They applied 
for time continually, and in fact they- do 
not appear to have taken any active step in 
the presence of the so-called Receiver. So in 
November we find that the so-called Receiver 
reported the fact to the Court. The Court 
then had the responsibility before it of. 
carrying out the law which I have quoted 
from es. 56 and 4.and 5 of the Provincial 
Insolvency Act.. But instead of holding an 
enquiry the Court passed an order on the 
15th November 1924 to the effect that the 
possession of the house with all other; 
things mentioned in the insolvency peti- 


JAGAT NARAIN, 


tion be given to the Receiver through the’ 
Nazir. 


This order was passed without the 
slightest attempt at making an enquiry. 
Again on the 5th December the District 
Judge passed the second order which is the 
order under appeal. He mentioned that 
the present appellants had prayed that they 
might ba allowed to adduce evidence in 
support of their claims, having been unable 
to do so previously on account of malarial 
fever: as he was not satisfied with this ex-. 
planation of the appellants’ previous con- 
duct, he rejected the application. 

Now it is perfectly obvious that the 
learaed Judge had no power under the law 
to reject that application on these grounds. 
Aa enquiry by ths so-called Receiver would 
not after adjudication be an enquiry of ą 


> 
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person having authority under the Act. 
The Court had no evidence whatever before 


it, and had never in fact taken measures to ' 


hear the evidence in respect of this claim. 
The co-called Receiver had no power to make 
any such decision as is mentioned in s. 68 
of the Act, nor, as I have said before, would 
a Receiver in insolvency have power under 
s. 56 to remove property from the possession 
of others than the insolvent. 

It appears to me, therefore, that the order 
under appeal was one which was entirely 
without jurisdiction. It is now the Court's 
duty to appoint a Receiver in the regular 
manner; and in regard to the claim before 
it to pass a judicial decision as if this 
claim was a question agitated in an original 
Civil Court, following the same procedure 
so far as it can be followed, The decision 
thus arrived at after hearing the appel- 
lants’ evidence and such evidence as the 
Receiver may adduce will obviously have 
the force of a decree under s. 4 and will be 
appealable to the High Court under s. 75. 
As the case stands there has as yet been no 
judicial treatment of this claim. I would, 
therefore, order accordingly allowing the 
appeal. The appellants will get their costs 
out of the estate. 

Das, J.—I agree. 


RAL. Appeal allowed. 


MADRAS HIGH COURT. 
Lerrees Parent APPEAL No, 61 oF 1923, 
` November 25, 1925. 
Present: —Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 
PAYOTH RANDUPURAYIL SARA 
UMMA AND OTHERS—PLAINTIFFS Nos. 1 & 2 
—APPELLANTS 
versus 
KIDANGUKITTIYA RUNDUPURAYIL 
KUNHAMMAD AND OTAERS—DEFENDANTS 
Nos. 4, 2, 3 AND 5—RESPONDENTs. 
Malabar Law--Maintenance karar with tarwad 
karnavan—Allotment of piperties to members of 
tavazhi in lieu of maintenance—Subsequent suit for 


maintenance against succeeding karnavan—Parties, 
necessary. 


A karnavan of a Malabar tarwad cannot set aside 
an existing maintenance arrangement made by his 
predecessor with the members of the tarwad unless 
he makes some other suitable arrangement. [p. 510, 


col, 1] 
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A maintenance arrangement, however, is usually 
subject to modification if there isan appreciable or 
material change in the circumstances of tha family. 
[p. 509, col. 2.) 

Kelu Achen v. Lakshmi Nethyar Ammal, 18 Ind. 
Cas 234; (1913) M. W. N. 379, followed. : 

Where the karnavan of a Malabar tarwad entered , 
into a karar with its members by which properties 
were allotted to various tavazhis for maintenance and 
it was provided that the karar was to be operative 
only during the lifetime of the karnavan although on, 
the terms of the karar it was open to the tarwad as 
a whole by its conduct to adopt the karar as binding’ 
on its members even after the karnavan's death: 

Held, that the karar was not a bar to a subsequent. 
suit for maintenance by some of the members of one 
of the tavazhis against a succeeding karnavan of the 
tarwad. [p. 509, col. 2; p. 510, col. 1.] 

Where the claim for maintenance is made not only: 
against the karnavan but also against the tarwad pro- 
perties, the karnavans of the various tavazhis who 
were under the prior kararin possession of the pro- 
perties of the tarwad must also be impleaded as 
parties. jp. 510, col. 1. 2 


Letters Patent Appeal against the judg~ 
ment of Mr. Justice Phillips, dated the 17th 
February 1925, in S. A. No. 1635 of 1923 and 
printed as 90 Ind. Cas. 849, preferred to the: 
High Court against a decree of the Court of 
the Subordinate Judge, Tellicherry,in A. 
S. No. 170 of 1924, preferred against. ` 
that of the Court of the Additional District: 
Munsif, Tellicherry, in O, S. No. 346 of. 
1920. 

Mr. K. P. M. Menon, for the Appellants. 

Mr. T. S. Viswanatha Iyer, for the Re-- 
spondents. 


JUDGMENT.—The suit out of which 
this Letters Patent Appeal arises was in- 
stituted by some of the junior members of 
a Malabar tarward against the karnavan, 
for maintenance. The Ist defendant, the 
karnavan, died in the course of the suit 
and defendants Nos. 2 to 5, the respondents 
before us, have been added as his legal 
representatives. The suit was to recover 
a money allowance from the lst defendant 
personally and as karnavan of the tarwad. 
In defence it was pleaded that Ex. I wasa 
bar to the plaintiffs’ claim. Exhibit Lis a 
karar of 1886 between the then karnavan 
of the tarwad, Kunhi Thoopar, and the 
members mentioned in it according to 
which properties were allotted to various `’ 
tavazhis for maintenance. The present 
plaintiffs are the descendants of one Umma- 
thal, No. 4in Ex. I. It is admitted that 
they were not born at the time of the karar 
and the records do not show that their. 
mother was a party to it. The tarwad at 
that time consisted of 69 members of whom 
33 were adults and the rest minors. No 
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one represented the minors in the karar. 
At present the tarwad consists of about 364 
‘members living in 10 or 12 different houses. 
The District Munsif and the Subordinate 
Judge holding that the karar was only a 
temporary: arrangement intended to have 
effect only during Kunhi Thoopar's lifetime, 
gave a decree in favour of the plaintiffs at 
the rate of Rs.5 per mensem per adult and 
Rs. 3 per mensem per minor. This decree 
was set aside by Phillips, J. The learned 
Judge held that the karar, Ex. I, was in- 
tended to enure for the benefit not only of 
the members then inexistence but also, of 
persons born subsequently, that the plaint- 
iffs had been obtaining the benefit of the 
karar until shortly before the suit and if 
the plaintiffs wanted enhanced maintenance 
they must bring a suit in proper form 
impleading all the necessary parties. Inas- 
much as that was not done,-he dismissed the 
- plaintiffs’ suit. 

We cannot agree with the learned Judge's 
view. Admittedly Ex. Iis a very inartis- 
tically drawn up karar. The paragraphs 
in it referred to by the respondent's learn- 
ed Vakil and the words “thavazhi” and 
“etc.,” found in those. paragraphs do not by 
any means establish beyond doubt that it 

` evidences a permanent family arrangement; 
. but, in our opinion, the question whether 
Ex. I was intended to bind future members 
of the tarwad is not very material in this 
- casein view of the express provision in 
- para. 5 thereof that “the stipulations ac- 
cording to this karar shall hold good until 
your death.” The karar was clearly in- 
tended to be operative only during the life- 
time of Kunhi Thoopar. The sentence 
. immediately following this express stipula- 
tion, viz., “afterwards when affairs are 
managed with the co-operation of all the 
adult male members, relief is to be granted 
when demand is made for increase of main- 
‘tenance’ does not in any way limit the 
significance of the stipulation just referred 
‘to, nor does it show that the arrangement 
was intended to be permanent. It only 
means “you may continue in the very same 
manner as heretofore, or you may ask for 
an increase in maintenance,” in other 
words, for an alteration of the karar, after 
“the death of Kunhi Thoopar, when affairs 
are managed by those who succeed him. 
This clause as the learned Judge him- 
self thinks, only lays down what the 
parties are entitled to do under the law 
even without a special stipulation, The 
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next sentence in that paragraph, viz., “ we 
and our tavazhis sliall not be entitled ‘to 
claim from you any maintenance until your 
death,” also shows that the parties contem- 
plated the. karar to last only during the 
lifetime of the then existing karnavan. It 
may, however, be open to the tarwad asa 
whole by its conduct subsequent to Kunbi 
Thoopar’s death to adopt the karar as 
binding on its members.” Even so, mere 
maintenance arrangements are usually sub- 
ject to modification if there is an appre- 
ciable or material change in the cireum-~ 
stances of the family [see Kelu Achen v. 
Lakshmi Neithyar Ammal (1).j Apparently 
the learned Judge seems to be of the view 
that the express stipulation in para. 5 is 
not of much importance as the karar 
seems to have continued in force after 
Kunhi Thoopar’s death in the case of some 
of the tavazhis. 


express any opinion on it, though we may 
say in passing that some documents with 
reference to it were brought to our notice 
from the list of plaintiffs’ exhibits found 
in the District Munsif’s judgment. The 
real question would be whether the plaint- 


iffs or the tavazhi along with the other - 


branches can be understood to have tacitly 
adopted the karar as binding on them 
having regard to the general administration 
of the affairs of the farwad and the tavaz- 
hies subsequent to the death of Kunhi 


Thoopar and have thereby lost their rights . 


to claim maintenance. This question also 
was never raised in the lower Courts and 
has not been considered. Exhibit VIII 
referred to by the learned Judge admitted- 
ly does not refer to the plaintiffs or to the 
plaintiffs’ tavazhi. In this connection the 
learned Judge states that “it appears from 
the District Munsif's finding on issue No, II 
that the plaintifis have been obtaining the 
benefit, at any rate until shortly before 
suit.” 
there is no such finding by the ledrned 
District Munsif, what he finds being only 
this, viz., “Even if the persons who are in 
actual enjoyment of the properties give 
anything gratuitowsly to plaintiffs, they 
will not be deprived of their right to get 
maintenance from the tarwad,” The point 
is not ‘even referred to in the judgment of 
the lower Appellate Court. From ‘these 
considerations the conclusion is inevitable 


(1) 18 Ind, Cas, 234; (1913) M W. N. 379, 


That question was not. 
_raised in the Courts below and we do not ` 


We find, and it is conceded that- 


t 
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that Ex. I does not bar the plaintiffs’ right 
to claim maintenance. from the tarwad. 

This being so, Mr. Menon argues that 

the appellants are entitled straightway 
to get a decree for maintenance and the 
. decree of the Subordinate Judge confirm- 
ing the decree of the District Munsif 
should be restored. In our opinion, this 
consequence does not necessarily follow 
from our conclusion. In the way we ldok at 
the’ case, the plaintiffs have to surmount 
certain obstacles before they can ask fora 
decree. Barring the personal relief, the 
relief ‘élaimed is against the tarwad. pro- 
perty. This admittedly isin the hands of 
the various tavazhis managed by the tavazhi 
karnavans. In the absence of those persons 
as parties, obviously no decree can be given 
against the property in their hands. The 
decree directed against the properties in 
the hands of the karnavan alone as has 
been given by the lower Courts is unjusti- 
fiable, in view of the fact that he has not 
the entire tarwad property in his posses- 
sion. Further as pointed out by Mr. Viswa- 
natha Aiyar on behalf of the karnavan 
representing the tarwad, in order to give 
effect to the plaintiffs’ right to maintenance, 
it may be necessary to subsitute a new 
arrangement in the place of the existing 
one. 
van cannot set aside an existing manten- 
ance arrangement unless he makes some 
other suitable arrangement. The plaintiffs’ 
right tomaintenance may be given effect 
to possibly without altering the present 
arrangements or by. some slight adjust- 
ment. These and other necessary relevant 
questions can be considered and decided 
only ina suit in which the entire tarwad. 
is properly represented. Such is not the 
framework of the plaintiff's suit, but we 
-think this isa proper case in which they 
may be given a chance to proceed with the 
suit after making the necessary persons 
parties to it. The learned Judge, Phillips, 
J., apparently did not allow them this in- 
dulgence because in his view the suit 
which the plaintiffs could bring was. one: 
for increased maintenance ; while this one 
WA by them was for maintenance 
only 
bar the plaintiffs’ suit for maintenance, we 
think they are entitled to proceed with the 
suit. 

We,. therefore, set aside the decree of the 
jearned Judge ‘and remand the entire case 
4° the District Munsif for fresh dieycesl 


The law is well-settled that a karna- . 


As we have held that Ex. I does not 
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according to law and in the light of-our 
observations. All the newdefendants will 
be entitled to file written statements, 
if they desire to do so, and the plaintiffs 
may amend the plaint, if necessary, to meet 
the new contentions which may be urged 
by the defendants. 

lf the plaintiffs had famed the suit in 
proper form, there would have been probab- 
. ly noneed for this remand, The defect was 
pointed out to them by the defendant in 
the first-Court though the omission does 
“not seem to have been referred to in the 
Court of Appeal. In these circumstances 
we have decided that each party should 
bear its own costs up to date. 

V. N. V. Case remanded for re-trial. 





PATNA HIGH COURT. 
Crviu Revision No. 114 or 1925. 
Jiane 11, 1925. 

Present: —Justice Sir John Bucknill, Kr. 
Tue MADRAS anno SOTUHERN MARHAT- 

TA RAILWAY COMPANY—Dazrsnpant 

No. 2— PETITIONER 
VETSUS 
linu GOPAL RAI-RAM CHUNDER— 
PLAINTIFF—OPPOSITE PARTY, 

Carriage of goods—Railway Company—Risk Note 
Delay in delivery—Ratlway, liability of., 

Where a consignee of goods in corisequence of ob- 
taining the carriage of his goods at low rates signs 
a Risk Note thereby absolving the Railway from 
‘liability for loss under certain circumstances, he is. 
bound by the terms of the note. [p. 511, col. 1] 

Where a suit asframed is not one brought i in tort 
for damages due to loss occasioned to the plaintiff on 
account of retardation in delivery but simply for com- 
pensation for the loss of the articles which were 
found missing, it cannot succeed’ on the ground of 
delay in delivery of goods, where the goods were con- 
signed to the Railway under Risk Note Form H. [p. 
511, col. 2; p. 512, col. 1:) 


Application against a ‘decision of the 
Small Cause Court Judge, Bhagalpur, dated 
the 4th December 1924. 

Messrs. N. C. Sinha, N. C. Ghosh and B. 
B. Ghose, for the Petitioner. 

Messrs. B.C. Sinha and R. A, N. Sinha, 
for the Opposite Party. 

JUDGMENT.—This is an application 
in Civil Revisional Jurisdiction made under 
somewhat peculiar circumstances, 

The matterrelates to asuit brought by the 
opposite party here against among other 
defendants the Madras and Southern Mar- 
hatta Railway Company on behalf of which 
Company the present application has been 
made,. The facts in the case were, very 
simple, . 
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The plaintiffs in the suit were con 
of some packages of cloth; these packages 
of cloth were despatched from Bangalore 
Oity in the south of India to Bhagalpur 
Station on the Bengal and North-Wes- 
tern Railway Company's system. The 
route by which the goods were actually 
to travel was not, of course, indicated 
in any of the papers which formed the 
‘contract between the consignors, the 
-consignees and the Railway Companies 
over whose systems the goods might travel. 
There might have been a variety of Rail- 
ways over the lines of which the packages 
might have gone; at any rate we know 
the East Indian Railway Company, the 
Bengal and North-Western Railway Com- 
pany, and Madras and Southern Marhatta 
Railway Company were or might have been 
concerned. Now there is no doubt that 
when the consignees came to take delivery 


of the packages there was a shortage of 


. 21 seers of cloth in one package; no one 
knows andno one can tell where or how 
this missing cloth was abstracted or why 
the’ shortage existed. The plaintiffs in 
due course brought a suit for compensation 
for the loss of these articles and it was 
heard before the Small Cause Court Judge 
at Bhagalpur. The action, of course, was 
for damages for breach of contract and on 
the face of the contract had there been no 
intervening circumstances the suit would, 
no doubt, have been impossible to defend; 
but asis so often the case in these cases 
relating to. the carriage of goods by Rail- 
ways in India the Company, that is to say, 
the applicants here, had contracted with 
the party for whom they were carrying these 
goods under special terms. These special 
terms are contained in what is known as 
Risk Note; the person on behalf of whom 
the goods are carried obtains there carriage 
at alow rate or what is frequently termed 
a special reduced rate; but in consequence 
of obtaining the carriage of his goods at 
this low rate he absolves specifically the 
Railway Company from responsibilty for 
loss under certain circumstances. The 
principal points of importance in the pre- 
sent Risk Note which covered the articles in 
question in this case are to the effect that 
the Railway Company is to be held not 
responsible for any loss, destruction, de- 
terioration or damage to any of the goods 
consigned except in the event of any com- 
plete parcel being lost under circumstances 
which could. be shown to he due to the 
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wilful neglect of the Railway Administration 
or to other circumstances, such .as, theft 
and the like to which I need not here 
refer as they are not material. The 
defence, therefore, of the Railway Com- 
pany was simply that they were protected 
from the claim made by the plaintiffs by 
virtue of the exemptions from. liability 
contained in this Risk Note to which I have 
referred. Itis very difficult to see. how the 
Small Cause Court Judge eame to the con- 
clusion that the plaintiffs ¢ould succeed, 
However, he seems to have arrived at this 
conclusion on grounds which, I must say, 
appear tome to be erroneous. In the first 
place, heseems to think that, because the - 
‘goods did not travel so far as they possibly 
could on the Bengal and North-Western 
Railway Company's system, they had been 
despatched or earried on what he calls a 
wrong route. There is, however, to my 
mind no force in such a suggestion; there 
was no contract on behalf of the Railway 
Company that. they would carry the goods 
by any particular route; there is nothing 
except the name of the place of despatch 
and the name of the place of consignment 
contained in the contract between the 
parties concerned ; it appears to me that so 
long as the goods were delivered at the 
place of consignment and so long as they 
were delivered in due course, 4. e withina - 
reasonable time, it mattered not to the 
plaintiffs or to any one else by what par- 
ticular route the goods may have been, for 
the convenience of the Railway Company 
or for what other reason we do not know, 
despatched .by the carriers. The Small 
Cause Court Judge has also based his find- 
ing in favour of the plaintiffs upon another 
ground and that there was delay in delivery 
of the goods. As a matter of fact it does 
not appear to me that there was any undue 
delay in the delivery of goods: the plaintiffs 
could have obtained delivery earlier than 
they did ; but there was considerable corres- 
pondence and discussion as to whether the 
plaintifis would take delivery without con- 
ditions or what is known as open delivery, 
that is to say, delivery under protest. 
There is, however, g far more important 
objection to the case being decided in 
favour of the plaintiffs on the ground of 
delay and this isthat the suit as framed 
was not asone brought in tort for damages 
due to loss occasioned to the plaintiffs on 
account of the retardation in delivery but 
simply for compensation for the loss of the 
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articles which were found missing. Cer- 
tainly the action was founded on breach of 
contract and in no sence on tort based upon 
the delay. There were no damages proved 
to have been sustained by the delay in the 
delivery and the action was brought simply 
upon the question of whether or not there 
had been breach of the contract and whe- 
ther or not the Company was liable in view 
of the exemptions which were contained in 
the Risk Note Form H. I am quite unable 
to see how the plaintiffs can in this case 
succeed, I think the decision of the Small 
Cause Court Judge was wrong in law. - The 
route was immaterial and the idea that 
there were any damages, due to delay, ap- 
pears to me to be quite untenable. The 
action should have been dismissed, and al- 
though one must feel some sympathy with 
the plaintiffs in respect of their loss it is 
quite clear to my mind that if they accepted 
the provisions of the Risk Note Form H 
they must put up with the loss. 

Under these circumstances the decision 
of the Small Cause Court Judge of the 4th 
of December last must be set aside and the 
suit must be dismissed. There will be no 
‘order as to costs of this Court. 

R; L, A Suit dismissed. 

N. H, 


MADRAS HIGH COURT. 
Crvin Suir No. 114 or 1926. . 
March 3, 1926. 
Present:—Sir Victor Murray Coutts 
Trotter, Kt., Chief Justice. 
Seth CHAND MULL DUDHA 
` —PLAINTIFF 
> VETSUS 


PURUSHOTHAMADOSS—Derenpant. 

- Civil Procedure Code (Act V of 1908), s. 94, O. 
XXXVIII, r. 1—Arrest before judgment, princi- 
ples of —Suit founded on proceedings of special 
Tribunal created by firman of Nizam—Plaint dis- 
closing highly contentious questions—Arrest before 
Judgment, whether can be ordered. 

Before ordering arrest before judgment a Court 
‘should be satisfied (1) that the plaintiff's cause of 
action is prima facie an unimpeachable one subject 
to his proving the allegatiqns made in the plaint and 
(2) that there is reason to believe’ on adequate mate- 
rials that unless”the jurisdiction is exercised there is 
a real danger that the defendant will remove himself 
coy ambit of the powers of the Court. [p. 513, 
‘co. 

A suit was filed on the Original Side of the High 
Court of Madras for recovery of a sum of 54 lakhs 
of rupees and the plaint was founded on the proceed- 
ings of a special tribunal created under a firman of 
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the Nizam of Hyderabad and described as a decree 
of that commission. On an application by the plaintiff 
for arrest before judgment ofthe defendant and for 
an order that he should be made to show cause why 
he should not give security for his appearance: . 

Held, that it was at least highly arguable that the 
proceedings before the Commissioners terminated not 
in anything that could be called a decree or a foreign 
judgment within the meaning of s. 13 of the C. P. © 
but a report submitted to the Nizam to guide him 
as to what action he should take; [p. 514, col. 1.] 

(2) that it was equally arguable that the order to 
pay passed by the Nizam though binding on the 
defendant asa subject, was not a foreign judgment 
but an executive act; [ibid.] 

(3) that the plaint, therefore, disclosed highly con- 
tentious matters, obviously doubtful and arguable 
and the application for arrest before judgment and 
for security must be rejected. [ibid.] 

When the jurisdiction of a British Court is invoked 
against a subject of a foreign state on the ground 
that by coming within the physical boundaries of-the 
jurisdiction of that Court he is liable to be sued as 
if he were a subject of His Majesty, a duty is cast 
upon the Court to be as jealous in safeguarding his 
liberties as if he were for all purposes a subject of 
His Majesty. [p. 514, cols. 1 & 2.} 


Notice of motion under O. XXXVIII, r. 1, 
C. P. ©., for arrest before judgment of the 
defendant. 

Mr. Nugent Grant, for the Plaintif. 

Mr. S. Varadachariar, for the Defendant. 


J UDGMENT.—This is an application i 
under O. XXXVIII, r. 1, C. P. C., for arrest 
before judgment of the defendant. and an 
order that he should be made to show cause 
in compliance with s. 94 (a), C.P. C., why he 
should not give security for his appearance. 
At the close of the’ argument, I intimated 
what I proposed to doin the matter but as 
it is one of considerable general import- 
ance I thought it best to state my. reasons 
formally. The facts are shortly as follows: 
The suit was brought on the Original Side 
of the Court for a sum of very nearly 53 
lakhs and it was founded upon what he, 
the plaintiff, described as “the decree dated 
19th December 1925, at Hyderabad Deccan, 
of the Court of the Judicial Commissioner in 
the State of His Exalted Highness the Nizam 
of Hyderabad”, that suit is not before me 
but will be tried in the ordinary course by 
a Judge sitting on the Original Side of this 
Court and I desire to say nothing that 
would in any way seem to anticipate that 
decision. But I am asked here to exercise 
a jurisdiction the effect of which might be 
to compel a man either to furnish security 
in avery large sum of money or possibly 


- on his failure to do so to undergo imprison- . 


ment. I-think it is desirable thatI should : 
state what are the principles which, in my 
opinion, should guide me in exerojsing that 


(94 1. 0. 1986] 


jurisdiction. It appears to me that before 
exercising the powers conferred by O. 
XXXVILL, a Court should be satisfied on two 
points, The first is thatthe plaintiff's cause of 
action is prima facie an unimpeachable one 
subject to his proving the allegations made 
in the plaint, The second is that the Court 
should have reason to believe on adequate 
materials that unless the jurisdiction is 
. exercised there is a real danger that the 
defendant will remove himself from the 
ambit of the powers of the Court. For the 
‘reasons which I am about to give I do not 
think it necessary for me to go into the 
second point in this caseas I do not think 
‘that the plaintiff has succeeded in establish- 
-ing his position on the first point. 
debt on which the Hyderabad proceedings 
were founded was incurred about 50 years 
ago before the present defendant was born, 
in any event before the year 1877, becanse 
in that year a suit of some sort was launch- 
ed for this very debt against Hargopaldoss, 
the brother of the present defendant's 
‘grandfather. It appears to have been start- 
edin a Tribunal called the Court of Bankers 
which ceased to exist before any conclusion 
was arrived at; and.according to the plaint- 
iff, the suit was then transferred to the High 
‘Court of Hyderabad which I take to be the 
ordinary and regular tribunal in that State 
for the disposal of Civil cases. No final 
judgment was ever delivered in that Court 
because owing to some failure by the plaint- 
iff to paystamp-duties or fees in the regular 
course, the High Court ordered the suit to 
` pe taken off its list of pending cases. This 
statement I take from the affidavit of the 
plaintiff himself. The defendant says that 
that order was passed as long ago as 1881, 
and his statement is uncontradicted. In 
March 1922 a petition was addressed by the 
plaintiff to His Exalted Highnessthe Nizam 
of Hyderabad and in response to that peti- 
tion a firman was issued by His Exalted 
Highness appointing a special Commission 
to hear and report to him upon the claim 
and apparently some special directions 
were given in the firman,a complete copy 
of which has not been put before me, as to 
how the plea of limitation which, it was 
doubtless anticipated, the defendant would 
set up was to be dealt with. The Commis- 
sioners were two Judges of the High Court 
aud a gentleman who is described as holding 
the office of Sadrul Maham which is translat- 
ed as Head of the Depurtment of Commerce 
and Industries, That Tribunal issued a 
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report a copy of which is before me furnisl:- 
ed by the plaintiff. The Commissioners 
framed issues, heard evidence, and examin- 
ed accounts. The wording of a portion of 
the firman is quoted to the effect that the 
suit is to be heard by the Commission 
“irrespective of limitation.” The issue that 
was framedis this; “Is this case different 


“from the case of Amersi Sejan Mal and 


Mahanand Ram Puran Mal (that is appa- ` 
rently the original suit in the Court. of 
Bankers) and is it not covered. by the 
firman and is it not exempt from limita- 


“tion” with a note ‘onus on the defendant”? 


The reason for framing this issue in this 
form appears to be as follows, that the 
plaintiff contended that the proceedings 
before the Commissioners were a mere con- 
tinuation of the old suit that was filed 
before the defunct Court, the Court of 
Bankers, in 1877, and it was alleged that in 
that Court no question of limitation was 
ever entertained and no such plea was ever 
open to a defendant there. 

I have not had put before me any informa- 
tion as to how the Courtsof Ordinary Civil 
Jurisdiction in Hyderabad are constituted 
nor under what authority the ordinary Law 
of Limitation is in force as it unduubtedly 
appears to be in the Ordinary Civil Courts 
of the State. Lhaveno information as to 
how far the prerogative of His Exalted 
Highness extends and Iam not suggesting 


‘any doubts that His Exalted Highness was 


acting entirely within his constitutional 
powers in issuing the firman of 1923, So far 
as [ can ascertain from perusing the docu- 
ment, the proceedings of the Commission 
really amounted to what I should call a 
report to be laid before His Exalted 
Highness and I gather that the mandate 
to pay a sum of money issued to the defend- 
ant took the form of an order passed by His 
Exalted Highuess in the amount reported 
by the Commissioners to be the sum in 
their opinion due. I may add that the 
principal debt was found by them to be 
a sum of about 2% lakhs and that interest at 
the rate which is alleged to have been 
originally agreed upon between the parties 
would on a rough calculation, appear to 
amount to nearly 8 lakks at simple interest 
and to the stupenduous figure of about half 
a crore at compound. Such a conclusion 
obviously staggered the Commissioners and 
they cut down the interest to the exact sum 
of the principal, I do not know on what 


legal basis. 
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I have already said that-I do not propose 
to say anything about the merits of this case 
but I think before 1 make an order under 
O. XXXVIII I must at least be satisfied that 
the plaint does not reveal on the face of it 

- any matter which is obviously doubtful and 
arguable. In my opinion this plaint dis- 
.closes highly contentious matters. Assum- 
ingas I do for the purposes of this case 
that the acis of His Exalted Highness as 
a Soverign Prince cannot be questioned in 
these Courts and that his subjects cannot 
be heard to say that any orders passed by 
him in relation to them are not binding 
upon them or that he has.not power to take 
away any matter from the jurisdiction of. 
the ordinary Courts, to be dealt with by 
himself or anybody appointed for the pur- 
pose by them, it nevertheless seems to me 
that there are two matters apparent on 
the face of this plaint which preclude 
me from exercising the jurisdiction con- 
ferred on me by O. XXXVIIL The 
plaint is founded on the proceedings 
ofthe Special Tribunal created under 
the firman and describes it as a decree 
-of that Commission. As I have already 
pointed out, itis at least highly arguable 
that the proceedings before the Commis- 
` ,sioners terminated not in anything that 
could be called a decree or a foreign judg- 
ment within the meaning of s. 13 of the 0, 
P. ©., but a report submitted to His Exalt- 
ed Highness to guide him as to what action 
he should take. Itis also obvious that it 
is highly arguable that the order to pay 
passed by His Exalted Highness, though 
binding onthe defendant as a subject, is 
not ajudgment but an. executive act. I 
pass no opinion as to whether those argu- 
ments are sound or unsound but it appears 
to me that it would be wrong for me to 
subject this defendant to any process before 
he has had an-opportunity of urging them, 
It is inapposite to speak in this case of 
safeguarding the liberty of the subject 
‘because the matter comes before me on 
the footing that the defendant is not a sub- 
ject of His Majesty the King-Emperor but 
of His Exalted Highness the Nizam. But 
at the same time when the jurisdiction of 
this Court is invoked against a subject of 
a Foreign State on the ground that by com- 
ing within the physical boundaries of the 
jurisdiction of this Court he is liable to 
be sued as if he were a subject of Hig 
Majesty, a duty is cast upon me to be as 
jealous in safeguarding his liberties as if 


ARURA. [94 1. 0.1926) 
he were forall purposes a subject of His 
Majesty. Ido not think it necessary to 
refer to the provisions of s. 13 of the ©. F, 
C., except in so far as inferentially I may he 
taken to have founded myself on cl. (a) of 
that section as being a provision which it 
will be open to the defendant to invoke in 
his favour and. I do not feel called upon to 
pay any attention to the argument about 


natural justice which is referreed to in cl. | 


(d). It would obviously be grossly dis- 
respectiul of this Court to entertain, any 
argument to the effect that an order passed 
by a Sovereign power by virtue of its pre- 
rogative was opposed to natural justice; 
nor for the matter of that am I able to see 
how natural justice, whatever the expres- 
sion may mean, can be said to include the 


-right of a defendant to plead limitation, 


unless it is granted to him by a Statute 
acknowledged by the Sovereign Prince to be 
binding upon him and to limit by its terms 
the exercise of his prerogative. I may add 
that the impossibility of this Court taking 
upon itself to question the act of a Sovereign 
Prince on any such ground adds additional 
force to the defendant's contention that the 
act of His Exalted Highness was an exe- 
cutive act performed by him by virtue of 
his prerogative as a Sovereign Prince and 
not in any sense a judgment or a judicial 
decree. In conclusion, I wish to repeat 
once more that all these matters which I 
have discussed are ultimately matters for 
the Judge before whom the suit: will come 
for trial, and that I need say no more than 
this; that they raise to my mind sufficient 
ground for my refusing to act in anticipa- 
tion of that determination by that Tribunal. 
The summons will be dismissed with de- 
fendant’s taxed costs in any event. 
Y. N. V. Summons dismissed, 


LAHORE HIGH COURT. 
Srconp Civin Appeal No. 2603 or 1925. 
March 26, 1926. 
Present:—Mr. Justice Jai. Lal. 
NAW AB AND aNoTaER—DEFENDANTS— 
APPELLANTS 
Versus 
ARURA AND OTHBKS— PLAINTIFEg— 
RESPONDENTS. 
Punjab Tenancy Act (XVI of 1887), se 77—~Suit 
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for possession of land—Defendant's plea as to right 
of occupancy—Jurisdiction. 

here in a suit for possession on the. allegation of 
defendant's trespass, it becomes necessary on the plea 
of the defendant that he is an occupancy tenant, to 
adjudicate as to the status of the defendant as occu- 
pancy tenant, the jurisdiction of the Civil Gourt is 
ousted and the suit becomes one cognizable by a 
Revenue Court only. 


Second appeal from a decree of the Dis- 
trict Judge, Jhelum, dated the 30th April 
1925, modifying that of the Subordinate 
Judge, Fourth Class, Gujrat, dated the 27th 
February 1424. 

Malik Ram Lal, for the Appellant. 

JUDGMENT .—The plaintiffs institut- 
edthe suit out of which this second appeal 
‘has arisen for possession of land. The 
defendants were alleged to be trespassers. 
Inter alia the plea of the defendants was 
that they were oecupancy tenants and that, 
therefore, the suit was not cognisable by 
‘the Civil Courts. It appears that the 
defendants were held to be occupancy ten- 
ants by Revenue Courts in 1900. Subsequ- 
‘ently disputes arose between the parties 
and the plaintiffs alleging to have pur- 
chased the occupancy rights from the de- 
fendants got the names of the latter re- 
“moved from the column of cultivation in 
the revenue records. But this ‘order was 
set aside by the Commissioner on the 3lst 
June 1920. The result is ‘that the defend- 
ants are shown as occupancy tenants 
in the revenue records. On the 9th May 
1921 by -virtue of a compromise which 
was attested before the Naib-Tahsildar 
and-has been proved by Nawb“ de- 
-fendant the plaintiffs agreed to allow 
the defendants to continue as occupancy 
tenants. The present suit by the plaintiffs 


under the circumstances’ ‘was clearly cog- . 


nizable by the Revenue Courts because the 
pleas of the defendants made it necessary 
to adjudicate as to their claim of the 
status of occupancy tenants. The plaint- 
iffs-respondents have not appeared before 


me in this appeal and consequently acdept-, . 


ing the appeal I order that the suit be 
dismissed with costs throughout. 
R. L. Appeal accepted. 
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MADRAS HIGH COURT. 
FULL BENCH. 

LETTERS Patent Appea No, 35 or 1924, 
October 28, 1925, 
Present:—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice, Mr. Justice 

Krishnan and Mr. Justice Beasley. . 
ADDEPALLI VENKATA GURUNADHA 
RAMA SESHAYYA—P arntire— 
APPELLANT 

. VETSUS 
Sri TRIPURASUNDARI COTTON 
PRESS, BEZWADA, REPRESENTED-BY THE 
SECRETARY, ADDEPALLI VEN- 
KATAPPAYYA—Derenpant No. 2— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 62, 115, 
161, 120-- Dividend payable by company—Suit for re- 
covery by share-holder—Limitation. 

A suit byan auction-purchaser ofa share-holder's 
rights to receive dividends of a Company for recovery 
of dividend declared and payable by the Company is 
governed by Art. 120 of Sch. I tothe Limitation Act 
and not by either Art. 62, 115 or 116. [p. 521, col. 1] 

A debt created by the declaration of dividend by 
a Company in favour of a share-holder, whether or not 
in certain circumstances and for certain purposes it 
may be regarded as a contract, is not a contract such 
as is contemplated by Arts. 115 and 116 of Sch. I to 
the Limitation Act. [p. 520, col. 2.] 

In re Artisans Land & Mortgage Corporation, (1904) 
1 Ch. D. 796; 73 L. J. Oh. 581; 52 W. R. 330; 12 
Manson 98, relied on. f 

Ripon Press & Sugar Mill Co. Lid. v. Nama Ven- 
katarama Chetty, 48 Ind. Cas. 903; 42 M. 33; 35 M. 
L. J. 253; 8 L. W. 354; 24 M. L, T. 246, overruled. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Wallace, in Second 
Appeal No. 593 of 1921, dated the 14th Feb- 
ruary 1924, and printed as 79 Ind, Cas. 947, 
preferred to the High Court against a decree 
of the Court of the Subordinate Judge, 
Bezwada, in Appeal Suit No. 22 of 1420, 
preferred against the decree of the Court of 
the District, Munsif, Bezwada, in Original 
Suit No. 112 of 1917. 

This Letters Patent Appeal coming on for 
hearing on the 24th February, and the 5th, 


` 6th, 10th and 19th March 1925, respectively, 


upon perusing the grounds of appeal, the 


-judgment and decree of the High Court, the 


judgments and decrees of the lower Appellate 


: Courtand the Court of first instance and 


the material papers In the suit and upon 
hearing the arguments of Mr.. K.N. Raja- 
gopala Sastri, for the Appellant, and of Mr. 
P. Satyanarayana, for the Respondent, and 
the case having stood over for consideration 
till this day, the Court made the following 

ORDER OF REFERENCE TO. A 

. FULL BENCH. 
Venkatasubba Rao, J.—This is: 4 
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Letters Patent appeal from the judgment of 
Wallace, J. One Subba Rao was a share hol- 
der of the 2nd defendant Company. A money 
decree was passed against him and in exe- 
cution of it certain shares belonging to him 
together with the dividends that had ac- 
crued were attached and sold. The plaint- 
iff who became the purchaser at the Court- 
sale has instituted the present suit for the 
recovery of the dividends The short ques- 
tion to be decided is: What is the Article 
of the Limitation Act .that is applicable to 
the case? The defendant Company contends 
that the period of limitation is three years, 
whereas the plaintiff urges that the period 
issix years. Wallace, J., was of the opinion 
that the suit would have been in time had 
the plaintiff been a share-holder but that 
the plaintiff would not fall under that Arti- 
‘cle. The ground of his decision is that 
Ripon Press & Sugar Mill Co, Ltd. v. Nama 
Venkatarama Chetty (1) which lays down 
that a suit for return of deposit is governed 
by Art. 116 is inapplicable, if the suit is 
brought not by a share-holder between 
-whom and the Company there is a contrac- 
‘tual relation but by a transferee from such 
a share holder, With great respect, I am 
unable to agree. Article 116 applies to a 
suit ‘for compensation for the breach of a 
‘contract in writing registered.” The Article 
‘does not say that the suit must necessarily 
.be by the promisee against the promisor; if, 
for instance, the claim is founded upona 
registered: bend, cari it be said that a suit. 


by a transferee from the payee under the- 


bond does not come under this Article ? 


‘The suit being for a dividend that bas ac- 


crued, is in the nature of a claim for money 
due and the position of the transferee for 
this purpose cannot be different from that 
‘ofthe share- holder himself. i 


The case cannot, therefore, be distinguish- 
ed as has been done by Wallace, J., from 
Kipon Press & Sugar Mill Co., Ltd. v. Nama 
Venkaiarama Chetty (1). : 

' In my opinion the real question that 
arises is: Does Art. 116 apply at all? In 
other words, does kipon Press & Sugar 
Mill Co., Ltd v. Nama Venkatarama Chetty 
(1) correctly state the law. we 

Sir John Wallis, C. J., and Sesbagiri 
Ayyar, J., held init that asuit by a share- 
holder against a Company is governed by 
Art. 116. With the utmost respect for the 


(1) 48 Ind. Cas, 9C3; 42 M. 33; ¿5 ML, J, 258; 8 L. 
W, 354; 24 M. L. T. 246, 
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learned Judges I feel bound to say tha 
this decision is hased on a fallacy. Article 
116applies to contracts in writing registered. 
Is the contract between the share- holder 
and the Company a contract of this descrip- 
tion? The learned Judges having held that . 
the memorandum and the articles of associa- 
tion . constitute the contract between the 
share-holder and the Company, took the view 
that these two documents must be deemed 
to be registered within the meaning of 
Art 116. ..Is this construction correct? The 
word “registered” has not been defined in 
the Limitation Act but its definition is to 
be. found in the General Clauses Act of 
1897. Section 3, cl. (45) of that Act says:— 
‘Registered’ used with reference to a docu- 


ment, shall mean registered in British India 


under the law for the time being in force 


-for the registration of documents.” Can it 


be said that the Indian Companies Act 
embodies any portion of .“the law for the 


time being in force for the registration of 


documents?”. The Act deals with the re- 


_gistration of: companies and not registration 


of documents. Section after section refers 


.tothe registering of a Company. . Section 2, 
cl, (2); defines a Company. as one registered 


under the-Act. Section 2, el. (15), defines 


the “Registrar” asa Registrar performing 
under the Act the duty, of registration of 
Companies.. Section 4 ;prohibits certain 


partnerships unless they are-registered as 
Companies. Section. 1l aims against the 


-Tegistration.of Companies by names identi- 
cal with those of Companies already in exist- 
-ence, Section 248. provides for the estab- 


lishment of registration offices and deals 


“with the offices where Companies shall be 
registered. 


16 ‘is--unnecessary to refer to 
furthersections, but itis clear beyond doubt 
that it is the registration of Companies and 


_not of documents that is within.the pur- 


view of the Indian. Companies Act. 

It is no doubt true that.in a few sections 
the word ‘ registered” is used -with reference 
to the memorandum and the articles of as- 
sociation. After dealing with the registra- 
tion of these documeuts (sections 17, 1%, 22 
and 23), the Act proceeds to enactin s. 24 
that a certificate of incorporation shall be 
conclusive evidence that the association is 
a company registered under the Act. But 
registration of the articles and memoran- 
dum is merely incidental and the object 
to be achieved is the registration of tLe 
Company. lt is not sufficient to say that in 
the Indian Campanies Act there are some 
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stray provisions that deal with the registra- 
tion of certain documents, The réal ques- 
tion ‘is: Does the Indian Companies Act 
contain any portion of “the law” as con- 
templated by the General Clauses Act “for 
the time being in force-for the registration 
- of documents?" i i> 
1 have so far applied a negative test. 
Where is this law then - contained? If we 
now turn to the Registration Act of 1508 we 
find the preamble running thus:— : 
“Whereas it is expedient to consolidate the 
enactments relating to the registration of 


documents. ‘It is hereby enacted as follows.” : 


It is the Indian Registration Act, there- 
fore, that contains “the law for the time be- 
ing in force for: the registration of docu- 
ments.” It is needless to point out that this 
Act does not deal with the registration of 
memoranda or articles of association. - 

The view I have taken’ derives some 
support from Art. 112 of the Limitation Act 
which gives the period of limitation as three 
years for a ‘suit to enforce a call by a 
registered Company. Ifin the opinion of 
the Législature, enforcing a call is enforcing 
an obligation arising under a registered con- 
tract, a” period of three years would not 


have been prescribed; for, under’ Art. 1:6 - 


when any contract (whatever its nature may 
be) is in writing registered, the period of 
limitation’is six years See T'ricomdas Cooter- 
ji Bhoja v. Gopinathji Thakur (2). The gene- 
ral policy of the Act is to prescribe thelonger 
period in~ the case of obligations arising 
under a registered contract.: If, therefore; 
Art, 112 in truth refers to such an obliga- 
tion, the position will be this: Article 112: 


will stand apart and be inconsistent with: 


the general scheme and policy of the Act. 
From this itis a fair inference that the 
idea underlying Art. 112 is that the obli- 


gation in respect of a call does not. arise’ 


. under a registered contract. This Article 


also incidentally shows by its wording that- 


what is registered is the Company and not 
the Articles or memoranda. 

Article 116, therefore, -of the Limitation 
Act cannot apply to a suit by a share-holder 
against aregistered Company. The learned 
Judges who decided Ripon Press & Sugar 
Mill Co., Ltd., v. Nama Venkatarama Chetty 
(1) came to tbe opposite conclusion as they 
felt that a'narrow interpretation should 


(2) 39 Ind. Caa. 156; 440. 759; 1 P.D. J. 26%; 15. 


A.. L. J. 217; 25 0. L. J. 279; 32 M, L. J. 357; 21 M. 


L. T. 262; 21°C. W. N. 577; (1917) M W. N. 363; 5 L.. 


W. 654; 19 Bom. L, R, 450; 41, A.'65 (P. CN 


“Bu 


not be put, upon the.words in the General 
Clauses Act. When two interpretations are 
possible, one narrow and the other a liberal ` 
one, Ishould certainly not have the slightest 
hesitation in adopting that interpretation 
which ‘accords with justice. ButI cannot 
help feeling in the present case that the- 
construction suggested on behalf of .the 
plaintiff is utterly unsound. ” It is with the 
greatest reluctance that I feel compelled, 
departing from the authority cited, to adopt 
a view which gives the shorter period of 
limitation. | 

The plaintiff's learned Vakil suggests that 
if Art, 116 does not apply, Art. 120, the 
residuary Article, governs the case. I can- 
not accept this-contention. Artiele 115 
applies to suits for compensation for the 
breach of a contract not in writing register- 
ed. It is contended that the memoranda - 
and Articles do not constitute a contract 
between the Company and its members. In 
Ripon Press & Sugar Mill Co. Ltd. v. Nama 
Venkatarama Chetty (1), it was held that 
the obligation to pay a dividend arises from, 
the contract evidenced by these documents, 
Iam prepared to follow this decision in 
this respect. Section 21 of the Indian Com- 
panies Act runs thus :— mo 
“The memorandum and articles shall, 
when registered, bind the company and the 
membérs thereof to the same extent as if 
they re<pectively had been signed by each 
member and contained a covenant on the 
part of each member, his heirs and legal 
representatives, to observe.all the provis- 
ions of the memorandum and of the articles, 
subject to the provisions of this Act.” 

This section is almost identical with s, 14 
of the English Act, The Companies (Con-, 
solidation) Act, 1908. The contention is 
that although the section says that there 
shall be deemed to be a covenant on 
the part of each member, it does not say 
that the company is bound by reason of a 
contract entered into by it. 

There has been a good deal of conflict 
of opinion in England on this point and 
Palmer in-his “Company Law” deals in 
Ch. IV with this subjeet. _ 

In Welton v. Saffery (3) Lord Herschell 
observed: “Itis quite true that the articles 
constitute a contract between each mem- 
ber and the Companv.” : 

Stirling, J., in Wood v. Odessa Watar- 


(3) (1897) A. O. 299 at p. 315; 66 L.J. Oh, 362; 76, 
L. T. 505; 45 W. R. 508; 4 Manson 269, 
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works Co, (4) said: “The articles of as- 
sociation constitute a contract not merely 
between the share-holders of the Company, 
but between each individual share-holder 
and every other.” 

James, L.-J., in Johnson v. Liytile's 
Iron Agency (5) referred to the articles as 
a contract between the Company and the 
share-holders. It is unnecessary to multiply 
references and itis sufficient to refer to 
the following passage in Buckley's Gom- 
panies Acts, 1924 Edition, page 28 :— 

“All the authorities as to whether the 
articles constitute a contract as between 
the Company and its members were review- 
ed by Astbury, J., in the recent case of 
Hickman v. Kent or Ramney Marsh Sheep- 
breeder's Association (6) who decided that 
the result ofthe apparently conflicting deci- 
sions and dicta referred to above was that 
though the articles can neither constitute 
a contract between the Company and an 
outsider nor give.any individual member of 
the Company special contractual rights 
beyond those of the members (or, quere, 
any particular class of members) generally, 
they doin fact constitute a contract be- 
tween a Company and its members in res- 
pect of their ordinary rights as members.” 

If the articles and memoranda constitute, 
therefore, a contract binding on the Com- 
pany as well as on each member, Art. 115 
clearly applies to the case and a suit for the 
recovery of the dividend must be brought 
in three years from the date when payment 
Derom due. 

s the view I am taking is opposed to 
that adopted by a Bench of this Usui in 
Ripon Press & Sugar Mill Co. Ltd. v. Nama 
Venkatarama Chetty (1) and as the point, I 
understand, is likely to frequently arise in 
connection with a Company which is now 
under liquidation, I would refer the follow- 
ing question to a Full Bench : — ` 

Is a suit by a share-holder against a Com- 
pany for recovery of a dividend governed 
by Art, 115 or 116 of the Limitation Act? 

If neither Article applies, which is the 
Article applicable ? 

Madhavan Nair, J.—For desiding this 
Letters Patent appea?, it has become neces- 
sary to consider the question, what Article 
of the Limitation Act governs a suit by a 

4) (1889) 42 Ch. D. 636; ; 
rfp eg ai k 36; 58 L. J. Ch. 628; 37 W. R. 

SWR, SiB i a i L. J. Oh, 786; 36 L. T. 528; 
sos 9 ; 84 L. J, Ch. 688; 113 L, T, 159; 
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share-holder against a Company. In Ripon 
Press & Sugar Mill Co.,Ltd., v. Nama Venka- 
tarama Chetty (1) it was held by Sir John 
Wallis, C. J., and Seshagiri Ayyar, J., that 
Art. 116 applies to such a case. Under 
this Article a period of six years is fixed 
for suits “for compensation for the breach . 
of a contract in writing registered.” The 
learned Judges in Ripon Press & Sugar 
Mill Co., Ltd v. Nama Venkatarama Chetty 
(1) took the view (1) that the memorandum 
and articles of association constituted the 
contract between the share-holders and the 
Company and (2) that these two documents, 
must be deemed to be registered within 
the meaning of Art. 116. Accepting the 
soundness of the view that the two docu- 
ments constitute the contract, the learned 
Vakil for the respondent has argued that 
these two documents cannot be considered 
to be registered within the meaning of 
Art. 116. “Registered” according to the 
General Çlauses Act, s. 3, cl. (45), when used 
with reference to a document, means “‘regis- 
tered in British India according to the law 
for the time being in force for the registra- 
tion of doguments." According to its pre- 
amble, the Indian Registration Act contains 
the law for the time being in force for the 
registration of documents. That Act does 
not cantain any special provision for the 
registration of “memorandum and articles 
of association.” Sections i7 and 18 of the 
Indian Companies Act refer to the registra- 
tion of these documents and s. 22 says that 
the Registrar of the Province in which the 
registered office of the Company is situate 
shall retain and register them. The Regis- 
trar means a Registrar or Assistant Registrar 
performing under the Indian Companies 
Act the duty of registration of Companies 
[see s. 2, cl. (15)]. Section 23 refers to the 
effect of registration and s. 24 says that a 
cartificate of incorporation given by the 
Registrar should be conclusive evidence 
that the association is a, company registered 
under the Act. As pointed out by my 
learned brother, ss. 2, cls. (2) and (15), 4, 4, 
ll and 248 indicate that the. Indian Com- 
panies Act embodies only the law for the 
“registration of Companies” and not any. 
portion of the law for the “registration of 
documents,” for which provision is made in 
the Indian Registration Act. The wording 
of Art. 112 of the Indian Limitation Act 
suggests that what is registered is the “Com- 
pany” and not the “memorandum” or 
“articles of association,” No doubt, there 
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are sections, as already mentioned, in the 

Indian Companies Act relating to the re- 

gistration ofthese two documents, but on 

- the strength of those sections which deal 
only with what may be described as matters 
incidentalito the registration of Companies, I 
do not think it can be said that any portion 

_of the law for the registration of documents 
for the time being in force is contained 
in the Indian Companies Act. 

If this view is accepted, then Art. 115 of 
the Indian Limitation Act would be the 
Article applicable to a suit by ashare-holder 
against a Company, but the learned Vakil 
for the appellant argues that that Article is 
inapplicable because the memoranda and 
the articles of- association do not constitute 
a contract between the Company and its 
members and that, therefore, the proper 
Article which would govern the case is 
Art. 120. As regards the question whether 
the memoranda and the articles of associa- 
tion constitute a contract, there has been 
some conflict of opinion in England, but 
the weight of authority is decidedly against 
the view put forward on behalf of the appel- 
lant. I think it has been rightly held in 
Ripon Press & Sugar Mill Co., Ltd. v. 
Nama Venkatarama Chetty (1) that the 
right to receive a dividend arises out of the 
contract evidenced by the memorandum 
and the articles of association. 

In the circumstances pointed out by my 
learned brother, I agree that the opinion of 
the Full Bench may be invited on the ques- 
tions proposed by him.- 





Mr. K. N. Rajagopala Sastry, for the 
Appellant. 

Mr, P. Satyanarayana Rao, for the Re- 
spondents. 

This Letters Patent Appeal came on 
for hearing yesterday and this day in pur- 
suance of the order contained in the 
said Order of Reference to the Full Bench, 
The Court expressed the following 
OPINION OF THE FULL BENCH. 

Coutts Trotter, C. J.—In this case 
the appellant bought up at a Court auc- 
tion sale the rights of the judgment-debtor 
to receive dividends accrued in a limited 
Company of which he was a share-holder. 
The question that we have to determine, 
now that the auction-purchaser is seeking 
to enforce his right against the Company, 
is what period of limitation is applicable 
to such a claim. f 

The Indian Limitation Act is one of 
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those unfortunate pieces of Indian legis- 
lation which by trying to provide for every- 
thing conceivable very often ends by leav- 
ing out cases ofthe most glaring descrip- 
tion. I might take this as a very good 
instance, for there is no Article which pro- 
vides simpliciter for a debt due, such 2 
debt as would have been the subject of the 
old Common Law action in debt, although, 
oddly enough, provision is made by Art, 
63 “for money payable for interest upon 
money due from the defendant to the 
plaintiff; “` so that a special Article is en- 
acted for the interest and nothing is said 
whatever about the principal of the debt. 
It is suggested that to such cases as this, 
art. 62 might apply which is “for money 
payable by the defendant to the plaintiff 
for money received by the defendant for 
the plaintiff's use.” The fact is that the 
money out of which the dividend has to 
come is received by the Company for its 
own use and put into its own coffers. Then - 
at a later stage in accordance with the 
Article a dividend is declared by the Com- 
pany in a general meeting onthe advice 
and recommendations of the Directors. The 
very ingenious argument put forward was 
that as soon as the declaration was made, 
there must be taken to be a notional second 
receipt by the Company, as it were from 
its right hand to its left, the second receipt 
to be deemed to be for the use of the share- 
holders who will be entitled to the dividend. 
It is sufficient to say that thatisa line of 
argument which seems quite in conflict 
with the enactment of the Statute as to 
when the time begins to run and that is 
when the money is received, the clear im- 
plication being—and it is not inconsistent 
with the frame of the English cause of 
action for money had and received—that 
the money must at the time it came into 
the hands of the defendant have been there 
and then put into his hands for the use 
of the plaintiff. It is quite true that in 
cases where the party aggrieved is igno- 
rant of the facts, the time will only begin 
to run, not when the.money was in fact 
received by the defendant, but when the 
plaintiff first became aware of it; but that 
is a matter of procedure which really does 
not, except for a special purpose, fix the 
time when the money is to be deemed to 
be received. I think we are constrained to 
hold that the original receipt by the com- 
pany is the only receipt upon which art, 
62 would operate and that as that receipt 
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is not for the use of the plaintiff he cannot 
be brought within Art. 62 

I now pass tothe next suggested alter- 
native which is Art. 115, and that is worded 
as follows: “ For compensations for the 
breach of any contrat, express or implied, 
not in writing registered and not herein 
specially provided for” and if the defend- 
ant Company can bring itself within the 
four walls of that Article, that carries them 
home in this case and this action is statute 
barred, Were the matter res integra, I 
should myself be strongly inclined to say 
that an action such as this was not an ac- 
tion for compensation for the breach of 
any contract. The English and the Trish 
Courts have quite clearly laid it down that 
upon the declaration of a dividend a debt 
immediately becomes payable by the Com- 
pany to each share-holder in respect of the 
amount of dividend represented by the 
amount of his holding in shares,and I 
should have thought, therefore, that it was 
not correct to describe the obligation to 
pay adebt as being compensation for the 
breach of acontract. But that matter is 
not res integra because it has been dealt with 
in a decision under the following Article, 
116 cf the Limitation Act, by the Privy 
Council. That is the case of Tricomdas 
Cooverji Bhoja v. Gopinath Ji Thakur (2) 
and the judgment of the Board was deli- 
vered by Lord Sumner. Now the words 
of Art. 116 are as follows:—" For compen- 
sation for the breach ofa contract in writ- 
ing registered.” In T'ricomdas’ case (2) the 
sum of money in issue was arrears of rent 
due under a registered lease, and the 
argument that was put forward and which 
the Board refused to accept was that Art, 
110 of the Act specifically provided a 

eriod of limitation for arrears of rent and, 
that being so, it was immaterial whether 
the rent was due undera registered or an 
unregistered lease. The Board rejected that 
argument on the ground that the words of 
Art. 116 were not incapable of covering a 
case of rent due and that a long cursus 
curiw: of Indian decisions and the deci- 
sions of the Board” had construed every 
possible section that they could with a 
view to giving favour to registered instru- 
ments and prolonging the period of limita- 
tion. That appears to usto bea method 
of approaching the case which is binding 
on us, and I think we have tosay in the 
case of a debt such as the debt created be- 
tween Company and share-holder on the de- 
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claration of a dividend that, if it is a cone 
tract at all, the remedy sought is aptly des- 
cribed as compensation for the breach of 
a contract, express or implied. 

The matter does not rest there, however, 
because a very learned argument has been 
put forward before us, the effect of which 
is to show that although the declaration of 
a dividend creates a debt, yet the relation. 
between share-holder and Company is not a 
relationship which could be described as a 
contractual one, On that point there has 
been avery great conflict of opinion and 
divergent views in the English and Trish 
Courts. I am not a company lawyer and 
I do not propose to do more than refer 
very briefly to the main views that have 
been expressed. The whole matter is sum- 
med up in the judgment of Astbury, J., in 
the case of Hickman v. Kent or Romney 
Marsh Sheepbreeders’ Association (6) where 
he comes. to the conclusion that although 
the articles cannot be held to constitute a 
contract between the Company of the one 
part and an outsider in his capacity of 
outsider of the other part, yet as between 
share-holder and share-holder and company, 
a contract is in fact constituted. There 
were many weighty expressions of opinions 
to the contrary. We have come to the 
conclusion that the safest course to adopt, 
here is to take the view that the declara- 
tion creates a debt. Byrne, J. in In re 
Artisan's Land and Mortgage Corporation. 
(7) after reviewing the very weighty pro- 
nouncements in Irish cases which he refers 
to, holds that it not merely creates a debt 
but by virtue of the share certificates and 
the memorandum of articles it creates a 
specialty debt. Although the Irish Courts, 
not, | think, Byrne, J., do use language which 
seems to imply that it is not merely a 
specialty debt but it is a debt arising out 
of a specialty contract, we are not really 
bound to go so far as that. We think 
that this debt created by the declaration, . 
whether in certain circumstances and for 
certain purposes it might be regarded as 
a contract, is not a contract such as was 
contemplated and envisaged by Art. 115 of 
the Limitation Act. Itis difficult enough 
to regard that form of words as applicable 
to aclaim forrent. It seems to me clumsy 
beyond anything that is legitimate to allow 
the claim of a share-holder for his dividend 
to be regarded as aptly described by “com- 


(7) (1904) 1 Ch. D. 796; 73 L. J. Ch. 581; 52 W.-R, 
330; 12 Manson 98. 
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pensation for breach of contract, express 
or implied.” In our opinion, it is merely 
a claim for debt and as, unfortunately, the 
Limitation Act does not contain a section 
applicable to debts, all we can do is to fall 
back on the omnibus Art, 120 and treat this 
case as one for which no Article specifically 
applicable is prescribed under the Schedule, 

There is only one other matter that-we 
have to deal with -which, in essence, was 
the start of this whole business. We 
were referred to adecision of this Court 
reported as Ripon Press & Sugar Mills 
Co., Ltd, v. Nama Venkatarama Chetty (1) 
a decision cf Wallis, CO. J., and Seshagiri 
Iyer, J., That was a suit for dividend and 
it was decided that the suit fell within 
Art. 116. Article 116 of course speaks of 
registered contracts and there is no doubt 
that the learned Judges held not merely 
that registration of a contract,in the ordi- 
nary sense was covered by the Article, but 
the deposit of the memorandum and arti- 
cles of association of a limited Company 
with the Registrar of Joint Stock Com- 
panies under the direction ofthe Act. That 
seems to us to be putting an intolerable 
strain upon the word “registered” and one 
which the draftsman of this Statute could 
not possibly be thought to have contem- 
plated. Of course the decision amounts to 
this, and we find ourselves unfortunately 
in disagreement with it even on the minor 
point, that the relation constituted between 
the share-holder and the company is a 
contractual relation. We do not even go 
so far asthat, as we wish to limit our- 
selves carefully, if ‘contractual’ ‘is taken to 
mean, contractual in the sense contem- 
plated by Arts. 115 and 116 of the Limita- 
tion Act. We, therefore, are of opinion 
that Ripon Press & Sugar Mills Co., Ltd, 
v. Nama Venkatarama Chetty (1) is incor- 
rectly decided and we think we ought to 
Bay so. 
. The reply to the question submitted to 
usis that in our.opinion Art. 120 is the Arti- 
cle that applies. 

Krishnan, J.—I agree. 

Beasley, J.—I agree. : 

V.N. V. ¿Answered accordingly. 
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LAHORE HIGH COURT. 

Letrexs Patenr Apprau No. 221.or 1924, - 

February 18, 1925, 4 
Present :—Mr. Justice Martineau and 
Mr. Justice Scott Smith. 

Firu PARJA MAL-CHANDI MAL or 

FAZILKA, DISTRICT FEROZEPORE . 
THROUGH MOHAR OHAND ownuk oF THE - 

FreM —DEFENDANT— APPELLANT : 
z 7 » versus . 

Firm MUL OHAND-MURARI LAL- 
Srrvuate aT FAZILKA, DISTRICT 
FEROZEPORE—P aint1FF—RESPONDENT, 
Civil Procedure Code (Act V of 1908),.s. 47, 0. 
XXI, 7.90. -Letters Patent (Lah.),, cl. 10- Execution 
of decree—Sale, application to set aside, dismissal of 
—Appeal, second, whether lies—Revision—Appeal 

under Letters Patent, whether competent. 

An application to set aside an auction-sale was 
dismissed as barred by time. In appeal the District 
Judge held that as the necessary deposit under O.. 
XXL, r. 84 (1) of the C. P. O., had not yet been mada 
the sale was not complete and the application was 
within time. He remanded the case to the first Court 
for afresh decision. In revision a Single Judge of 
the High Court set aside the order of the District 
Judge and restored that of the first Court dismissing 
the application, The judgment-debtor filed an appeal 
against the order of the Single Judge under cl. 10 of 
the Letters Patent and contended that the order of 
the first Court was passed under s. 47, ©. P. C., and 
was, therefore, a decree and consequently open to 
second appeal, and that the order of the Single Judge ` 
must be treated as having been passed in a second 
appeal and was appealable under the Letters Patent: 

Held, (1) that the order of the first Court was pass- 
ed under O. XXI, r. 90, C. P. C., and was not open 
to second appeal; 

_ (2) that the order of the Single Judge was passed 
in revision and was not open to appeal under the - 
Letters Patent, 


Letters Patent Appeal against an order 
ot Mr, Justice LeRossignol, in Civil Re- 
vision Case No. 627 of 1923, dated the 27tk 
February 1924. 

Lala Jaggan Nath Aggarwal, for the Ap- 
pellant. : 

Lala Ram Chand Manchanda and Lala 
Anant Ram Khosla, for the Respondent. 


JUDGMENT.—In execution of a dec- 
ree land belonging to the judgment-debtor 
was sold by auction by the Tahsildar on 
the 21st March 1923 and was purchased by 
the decree-holder, who had obtained per- 
mission to bid. Objections to the sale were 
lodged on the 2l% April 1923, but the 
Subordinate Judge dismissed them as 
time-barred and confirmed the sale. On 
appeal the Additional Judge held that as 
a deposit of Rs 25 per cent. of the purchase- 
money had not been made, as required by 
O. XXI, r. 84 (1) of the C. P. O., the sale 
was not complete on the 21st March 1923, 
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and the judgment-debtor’s application for 


having the gale set aside was, therefore, - 


within time, and he. set aside the order of 
the Subordinate Judge and remanded the 
case for a fresh decision. The decree- 
holder applied to this Court for revision of 
the order ofthe Additional Judge, and the 
applicatiun was accepted by a Judge in 
Chambers and the order of the Subordinate 
Judge restored. - 

The judgment-debtor has preferred an 
appeal under the Letters Patent, and it is 
contended on his behalf, that there was 
no complete sale, that the Subordinate 

. Judge’s order was consequently not one 
passed under O. XXI, r. 90,0. P. C., but 
was one -under s. 47 and amounted to a 
decree, and that, therefore,a second appeal 
lay to this Court and the order of the 
Judge in Chambers should be treated as 
one passed in'a second. appeal andis ap- 
pealable under the Letters Patent. j 

It is pointed out that the only bidder at 
the sale was the decree-holder, and that the 
Tahsildar in his report to the Court did 
not say whether he accepted the decree- 
holder's bid; but we think it is clear 
enough that he did accept the bid even 
though he did not say so in express words. 

` With regard to the omission to make the 
deposit of 25 per cent. of the purchase- 
money, the Court is empowered by O. XXI, 
r. 84 (2), as observed in the order of the 
learned Judge in Chambers, to dispense 
with the requirements of sub-r. (1) regard- 
ing the payment of the deposit when the 
decree-holder isthe purchaser and is entitl- 
ed to set off the purchase-money, so that 
we do not think that the omission to make 
the deposit renders the sale incomplete. 
Moreover, it was not urged in the Execut- 
ing Court that the sale was not complete 
on account of that omission. 

We are clearly of opinion that the order 
ofthe Subordinate Judge was one passed 
under O. XXI, r. 90, of the O. P. C., and 
was not a decree, and that, therefore, nò 
second appeal lay to this Court. The order 
of the learned: Judge in Chambers was an 
order passed on an application for revision 
and no appeal lies from it under the Letters 


Patent. The appeal is accordingly dismis- 
sed with costs. 
Z. Ke Appeal dismissed. 
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MADRAS HIGH COURT. 
AppPHAL AGaiNsT ORDER No. 106 or 1925, 
November 24, 1925. ` 
Present:—Mr. Justice Devadoss and 
Mr. Justice Wallace. 
TAMBI REDDI VIRAREDDY— APPELLANT 


VETSUS 
DEVI REDDY PATTABHIRAM REDDY 
AND OTRERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1909), s. 145, O0. XXI, 
t. 2—Surety for payment of decree—Uncertified pay- 
ment, whether can be pleaded by surety—Surety, ap- 
plication of, under O. XXI, r. 2, maintainability of. 

So long as there is an executable decree against the 
judgment-debtor, a surety who executes a bond 
undertaking to discharge the decree is not relieved 
from his liability to pay the decree amount under the 


AETA bond executed by him. [p. 524, col. 2; p. 525, 
col, 1. 


Where, therefore, payments to the decree-holder are 
not certified to the Court executing the decree, an 
application for execution is maintainable against the 
surety. [p. 525, col. 1.] 

Onkarmal Agarwala v. Nritya Gopal Chaki, 67 
Ind. Cas. 885; A. I. R. 1923 Cal. 313, relied on. 

A surety though he is not a party to the decree has 
an interest in showing that the decree has been satis- 
fied and may, therefore, ask the Court to hold an 
enquiry as to the same. [p. 523, col. 2.] 

Ramanathan Pillai v. Doraiswami Ayyangar, 55 
Ind. Cas, 363; 43 M. 325; 38 M. L. J. 65; 11'L. W. 45; 
(1920) M. W. N. 114; 27 M. L. T. 207, referred to., 

Appeal against an order of the District 
Court, Nellore, dated the 26th January 1925, 
in E. P, No. 44 of 1924, in O. 8. No. 2 of 1923. 

Mr. B. Somayya, for the Appellant. 

Mr. T. V. Venkataramier, for the Re- 
spondents. 


JUDGMENT.—The plaintiffs who are 
respondents Nos. 1 and 2 herein arrested 
the 2nd defendant, the 8rd respondent 
herein, in execution of a money-decree. 
The appellant. executed a security bond on 
‘llth December 1923 undertaking to pro- 
duce and hand over the 2nd defendant ` 
whenever the Court passed an order to pro- 
duce him. The bond also provided that in 
default of the surety producing the second 
defendant and handing him over to the 
Court, the amount of decree interest, and | 
costs shall be recovered by the plaintiffs 
from the surety personally. On the exe- 
cution of the bond, the second defendant 
was released from arrest. The plaintiffs 
applied to the lower Court for an order that 
the surety .be directed to produce the 
second defendant and in default of pro- 
ducing him, the decree amount be realised 
from him. The appellant contended that the 
decree of the plaintiffs against the seeond 
defendant had been satisfied and that 
no execution could issue against him in 
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execution of a decree already satisfied. 
The District Judge overruled the objection 
of the appellant and directed bim to pro- 
duce thesecond defendant on or before a 


certain date and on his failure to do so. 


that execution should issue against him. 
The appellant has preferred this civil mis- 
cellaneous appeal. i 

Two points arise for consideration in this 
case one of fact and the other of law. 

The first point is whether the decree has 
been satisfied. Mr. Somayya for the appel- 
‘lant relies very strongly upon Ex. II which 

‘isthe defendant's ledger, in the account 
book. of plaintiffs, From the entries in the 
ledger, it is found that anil balance is 
struck. And Mr. Somayya's contention.is 
that the decree debt has been wiped off by 
payment. There are entries on both sides 
of the ledger and the balance is zero. In 
Ex. III, the ledger of the 3rd defendant, 
there isa debit entry of Rs. 5,000. It is 
argued for the appellant that the 3rd de- 
fendant paid Rs. £,000 in discharge of the 
decree-debt and thereby the decree-debt 
has been fully satisfied. 

Exhibit I is the day-book and in it there 
is an entry that the decree in O. S. No. 
of 1923 has been transferred to Adapala 
Varada Reddi for Rs. 5,000 and a promissory 
note for the sum of Rs. 5,000 has been ob- 
tained this day from him. 

Mr. T. V. Venkataramier for the respond- 
ents Nos. 1 and 2 contends that there was no 
transfer of the decree in favour of Adapala 
Varada Reddi, the 3rd defendant in the case, 
but there was only an agreement to transfer 
the decree to him. Exhibit A, pro-note 
executed by Varada Reddi in favour of the 
plaintiffs on [0th January 1924 contains a 
recital but Varada Reddi had arranged to 
take a transfer of, the decree-debt for the 
plaintiffs. The entry in the day-book is of the 
same date as that of the pro-note. The 3rd 
defendant wasonly a surety for defendants 
Nos. land 2, and inthe razinama decree, 
he is made liable only for 2/5ths of the 
decree amount in case the plaintiffs were 
unable to realise the decree-amount from 
defendants Nos. 1 and 2. It is unlikely that 
when he was made liable only for 2/5ths 
of the amountin case the plaintiffs were 
unable to obtain satisfaction from defend- 
ants Nos. Land 2 that he would discharge 
the whole of the decree amount by under- 
taking to pay Rs. 5,000. There is no evi- 
dence thatthe decree has been transferred 
to the 8rd defendant. The appellant's con- 
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tention is, that the decree has been trans- 
ferred should be taken to mean that the 
decree was transferred on the 10th January 
1924. Taking the entry alone, in Ex. A,it 
cannot be said that the decree has been 
transferred tothe 3rd defendant, The onus 
is upon the appellant to show that the 
plaintiffs have transferred the decree and 
that they could not apply for execution. On 
a consideration of the evidence we have no 
hesitation in holding that the decree was 
not transferred to nor was any amount paid 
towards the decree by the 3rd defendant, 
The appellant has’ not shown that the 
decree has been satisfied by. any amount 
being paid by the 3rd defendant Varada 
Reddi. 

The next question is granting for argu- 
ment's sake, that the decree amount was 
paid bythe 3rd defendant can the appel- 
lant take advantage of the payment, when 
the payment has not been certified by the 
Court as required by O. XXI, r. 2. The 
appellants argument is that the surety is 
not a party to the decree and he could not 
apply tothe Court to enter.up satisfaction 
of a decree which has been satisfied by . 
payment by the 3rd defendant. The surety 
is not a party to the decree but becomes 
a pariy ` only for alimited purpose that 
is for purpose of appeal when an order 
is made against him under s. 145, C. P. C. 
vide. Ramanathan Pillai v. Doraiswami- 
Ayyengar (1). The fact that he is not a 
party to the decree is no ground for getting 
round a definite provision of law under 
O. XXI, r. 2, cl. (8). l l 

Mr. Somayya strongly urges that the said 
provision is contained in processual law 
and should not be held to override positive 
law and under the law ofcontract a surety 
is not bound to pay when the debt whieh 
he undertook to payin case of default of 
the principal debtor has been paid off or 
adjusted. 

. Whatever may be the policy of the Legis- 
lature in enacting cl. (3), the Court is 
bound to give effect to it. Where .the 
decree is adjusted wholly or in part the 
judgment-debtor should apply within three 
months to the Court gndthat such adjust- 
ment or payment should be recorded as 
certified and if he fails to do so, he cannot 
plead adjustment or payment in answer 
to the execution of the decree against him, 
Considerable reliance is placed by Mr. 


(1) 55 Ind. Cas. 363; 43 M. 325; 38 M. L.J., 65; 11 
L. W. 45; (1920) M. W, N. 114; 27 M, L. T, 207, 
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Somayya on the interpretation of O. XXI, 
r. 16-by the Madras High Court that the 
Executing Court has a discretion to refuse 
execution at the instance of a transferee of 


a decree. | | 
In Rama Aiyen v. Sreenivasa Pattar (2) 


the -judgment-debtor transferred some. of. 


his: immoveable properties to a person in 
consideration Of his paying the judgment- 
debt to the original decree-holder. The 
vendee without paying the decree-holder 
the amount of the decree got a-transfer of 
' the decree to himself and, as assignee, ap- 
plied for execution.. It was held that he 
was not entitled to executethe decree when 
he himself inspite of his undertaking to 
discharge the- decree had fraudulently 
obtained a transfer of the decree from the 
decree-holder. Mr. Justice Subramania 
Aiyar observed at page 232*, with regard to 
s. 258 of theold Code corresponding to O. 
XXI, r. 2 of the present Code “The last 
paragraph prohibits judgment-debtors, who 
omit to apply under the second paragraph 
or having applied fail to establish their 
case, from relying in execution proceedings 


upon any payment, satisfaction or adjust-, 


ment not duly certified. Manifestly, there- 
fore, the enquiry under the said para- 
graph can take place only between persons 
standing in the relation of judgment- 
debtor and judgment-creditor.” 

The surety not being a party to the decree 
could not apply under O. XXI, r.2. I am 
unable to accept the argument that a surety 


though he iis not a party to the decree. 


could not ask the Court to hold an enquiry 
asto the decree being satisfied by payment 
or adjustment provided the application is 
made within the time allowed by the law. 
Though he has no locus standi to insist 
upon an enquiry he could apply to the 
Court to hold an enquiry inasmuch as he 
has an interest in showing that the decree 
haa been satisfied. In Ponnusawmi Nadar 


y. Letchmanan Chettiar (3) there was a. 


difference of opinion between Mr. Justice 
Adbur Rahim and Mr. Justice Sundara 
Iyer as regards the question whether the 
prohibition regarding’ uncertified adjust- 
ment will or will not apply while the adjust- 
ment is made by a third party. 

In Bayyana Ramayya v. Nidamarthi 


2) 19-M, 230; 5 M. L. J, 218; 6 Ind. Dec. (x. s.) 855. 

3) 12 Ind. Cas. 657; 35 M. 659; 10 M. L. T. 442; 
(i911) 2 M. W. N. 568; 22 M.L. J. 170. 

*Page of 19 M.—{ Ed. 
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Krishnamurthi (4) it was held thàt “O. XXI, 
r. 2did not disentitle a judgment-debtor 
from proving facts that a trausferee of a 
decree applying for execution wax merely a’. 
benamidar for another judgment-debtor.” 
These cases haveno application to the 
present question and they do not throw any ' 


light upon the point, raised in this case,’ 


The real question is whether a surety can 
plead adjustment or the discharge of a`- 
decree when the judgment-debtor himself. 
could: not. successfully put forward that 
plea. In this case the payment or adjustment 
was not certified by the Court as required 
by O. XXI, r. 2 and, therefore, execution 
could proceed against the second defendant. 
When there is an executable decree’ 
against the second defendant, can it be 
reasonably contended that so far as the™ 
surety is concerned there is no executable - 
decree? The Courtcannot recognise’ any 
adjustment or payment out of Court unless 
certified as is required by law and in the’ 
absence of such certificate, a decree-holder, 
however, fraudulent his conduct may be is 
entitled in law to execute his decree against: 
the judgment-debtor, and so long as he is 
entitled to execute the decree against the 


_judgment debtor, a surety, who undertakes 


to pay the decree amount, cannot plead 
that there isno decree against the judg- 
ment-debtor and, therefore, he is released’ 
from liability under the bond. Section 145 
says “ Where any person has become liable’ 
surety...the decree or order may be execut- 
ed against him to the extent to which 
he has rendered himself personally liable”, 
On the failure of the surety to carry out 
the terms of the bond he makes himself 
liable for the amount of the decree or for 
such amount as he has undertaken to pay. 
It is next suggested that the original: 
decree is not executed against the surety’ 
but a second decree passed on his failure’ 
to carry out his undertaking and, therefore, 
that decree is different from the original 
decree” No second decree is passed against 
the surety, The order under s. 145 is 
passed when he makes himself liable by‘ 
failing to carry out the terms ofthe bond’ 
to the extent to which he has rendered’ 
himself liable The decree that is executed’ 
against him isthe decree passed in the 
suit and, therefore, it cannot be said that a 
second decree is passed against him. 
The contention of Mr. Somayya for the 
(4) 32 Ind. Cas. 952; 40 M. 296; 3 L. W, 186; 19 M.. 
L. T. 124; (1916) 1 M. W. N. 133. S SADS 


(94:1, ©. 1926] 


appellant that uncertified adjustment or 
.payment could be pleaded by the surety, 
was specifically negatived in a recent case 
decided by a Bench of the ‘Calcutta High 
Court in Onkarmal Agarwala v, Nritya 
.Gopal, Chaki (5). The learned J udges 
observe at page 886 “The surety is bound 
BO long as the judgment-debtor is bound. 
The judgment-debtor is bound so long as 
.any payments which he may have made 
are not certified to the Court,” 

In the result we have no hesitation in 
holding that so long as there is an execut- 
able decree against the judgment-debtor 
the surety is not relieved from his liability 

.to pay the decree amount under the terms 
of the security bond executed by him. 

_ The appeal fails and is dismissed with 
costs. j 

V.N. V, Appeal dismissed. 


R, L. 
(5) 67 Ind. Cas, 885; A. I. R. 1923 Cal. 313. 





LAHORE HIGH COURT. 
First Crvin AppeaL No. 433 of 1919. 
E December 23, 1924. : 
Present:—Justice Sir Henry Scott-Smith, 
Kr., and Mr. Justice Fforde. 
AMIR HAMZA—Derenpant— 
—APPELLANT 
versus ` 
Musammat MURAD BIBI AND ANOTHER— 
PLaintirrs—MUHAMMAD SALIM 
AND OTHERS—DEFENDANTS— RESPONDENTS, 
Custom—Partition—-Widow's right to claim partition 
Onus of proof. 
A widow of a deceased co-sharer in a joint holding 
- has a statutory right to demand partition of her share 
and the burden of proving that she cannot claim 


partition of her share is upon the person denying her 
` such right, 


First appeal from a decree of the Senior 
Subordinate Judge, First Class, J wilundur, 
dated the 30th Noveniber 1918, 

Bakhshi Tek Chand and Mr. Ghulam Mohi- 
` ud-din, for the Appellant. 

Messrs. Badri Das and Balwant Raui, for 
the Respondents. 


oS UDGMEN T.—The facts of the dis- 
pute out of which the present appeal arises 
: are given in our judgment of to-day in 
Civil Appeal No. 386 of 1919. This is an 
. appeal from the lower Court's order giving 
the plaintiffs Musammat Murad Bibi and 


_ her daughter Musammat Fatima a decla- ` 


ratory decree to the effect that they are 
entitled to partition of their share of the 
jointzproperty, Mr. Ghulam Mohi-ud-din 
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contended, in the first place, that the onus 
was wrongly placed on his client to prove - 
that the widow was not entitled to partition. 
He referred to Art. 15 of Rattigan’s Digest 
of Customary Law which states that, where 
a widow is permitted to succeed to her 
husband’s share in a joint estate, she can- 
not ordinarily claim partition so as to con- 
stitute herself sole owner, though she may 
at times obtain separation of the share to 
secure her a full participation of the profits. 
The earlier rulings of the Chief Court 
were no doubt to the general effect that a 
widow is not ordinarily entitled to claim 
partition, but in Bhag Bhari v. Wazir Khan 
(1) a Division Bench held that a widow of 
a deceased co-sharer in a joint holding 
has astatutory right to demand partition 
and although’ a suit fora declaration that 
she is not so entitled is competent ina | 
Civil Court, the plaintiff can only succeed 
by proving a custom by which widows are 
restrained fromclaiming partition, and no 
consideration of desirability or undesir- 
ability should have any weight with the 
Court. This decision was arrived at after 
a consideration of the-previous decisions of 
the Chief Ccurt which are quoted at page 
268* of the report, In Abdul Qadir v. 


` Rabia (2) a different view was taken, but 


we are not bound by that decision. Sub- 
sequent to Bhag Bhari v. Wazir Khan (1) 
there is no reported case of the Chief Court 
or ofthis Court to the effect that the onus 
in such a case is upon the widow to prove 
that she hasa right to a separate partition 
of her share. Inthe case of Parshotam v, 
Raj Devi (3) a Division Bench of the Chief 
Court did take the view that the onus was 
on the widow, but that is not a reported 
case and, therefore, not ofthe same authority 
as Bhag Bhari v. Wazir Khan (1). On the 
other band, in Shadi v. Jeoni (4) it was 
held that as the Kiwaj-i-am of the Jullun- 
dur District to which the parties belong is 
in favour of a widow’s right to claim par- ' 
tition of her husband's share in a joint estate 
the onus of proving the negative was on 
the plaintiff-collateral.who alleged it. This 
decision was based on the same Aiwaj-i-am 

(1) 14 Ind. Cas. 45; 70. R. 1912; 91 P. W. R. 1912; 
121 P. L. R. 1912. g 

(2) 41 Ind. Cas. 473; 4P. R. 1917 Rev; IP. W.R. 


1917 Rev. 
(3) 19 Ind. Cas. 702; 219 P. L. R. 1913; 129 P. W. R. 
9 


1913. g 
5 (4) 68 Ind. Cas. 553; B L. 236; A, I R.1922 Lah, 
62. 

*Page of 10 P, R.—(Ed.] i 
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as has been exhibited 
case, and, therefore, is strongly in favour 
of the plaintiffs’ right to claim partition. 
Again, in.Ghansham v. Ramji Lal (5), it 
was held that an entry in the Riwaj-i-am 
ofthe Gurgaon Districtfavouring the widow's 
right of partition threw the onus that such 
a right did not exist upon the plaintiff who 
disputed the widow's right to obtain parti- 
tion. Under these circumstances we see no 
treason for not following the decision in 
Bhag Bhari v. Wazir Khan (1) which throws 
the onus upon the person denying the 
widow's right to claim partition. Copies 
of.certain decisions by the Revenue Courts 
and by the Chief Court prior to Bhag Bhari 
v. Wazir Khan (1) have been cited on behalf 
of the defendants, but we agree with the 
lower Court for the reasons given in its 
judgment at pages 128-129 of paper-book A 
that they donot in any way help the de- 
fendant to dischargethe onus which lay 
heavily upon him. 
We, therefore, dismiss the appeal but 
for the reasons given in our judgment in 
. Civil Appeal No. 386 of 1919, we leave the 
arties tobear their own costs in this Court. 
Phe plaintiffs’ appeal asking for their costs 
in the lower Court is also hereby dismissed. 
8. D, Appeal dismissed, 
73 Ind. Oas. 441; 4 L. 344; 1923 A. I. R. Lah. 
25; 5 L. L, J. 444, . 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No, 43 
i oF 1924. 

-September 7, 1925. 
Present:—Justice Sir Charles Gordon 
Spencer, Kr., and Mr, Justice 
Madhavan Nair. 

SETHU KONAR— APPELLANT 

: versus 


RAMASAMI KONAR—REsponpent, 

Civil Procedure Code (Act V of 1908), s. 4?—Party 
exonerated as misjoined—Name not removed from 
record—Party, whether ceqses to be party to suit. 

A party to a suit who has been exonerated on the 
ground of misjoinder but whose name appears in 
the decree without being struck off from the record is 
a defendant against whom the suit has been dismissed 
within the meaning of Explanaticn to s. 47, C, P. C. 
{p. 027, col. 2.] h 

The ground upon which a party is exonerated can 
never determine whether he continues to Lea party 
to the suit or ceases to be a party, but it will depend 
entirely upon whether his name has been struck off 
from or retained on the record. [p, 527, cols. 1 & 2.] 
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in the present 
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Medisetti Venkatasami v. Kunchalla Chidambaram: 
45 Ind. Oas. 671; 23 M. L. T. 206 and Krishnappa 
Mudaly v. Perisawamy Mudaly, 38 Ind. Cas. 297; 40 
M. 964; 21 M. L. T. 121; 5 L. W. 369; 32 M. L. J. 532, 
relied on. 

Appeal against an order of the Court of © 
the Subordinate Judge, Negapatam, ‘in A. 
5. No. 117 of 1923 (A. 8. No. 323 of 1922, on . 
the file of the District Court, Negapatam), 
preferred against that of the Court of the 
District Munsif, Tiruturaipundi, in E. A. 
No. 230 of 1922, in O. 8. No. 320 of 1918. 

Mr. R. Ganapathi Iyer, for the Appellant, 

Mr. K. S. Jayarama Iyer, for the Re- 
‘spondent. ` 

JUDGMENT. 

Spencer, J.—Original Suit No. 320 of 
1918 was a suit brought by the Ist respond- 
ent upon a mortgage. The suit was decreed 
and the plaintiff purchased some of the 
suit property in Court auction, The 2nd 
defendant in the suit thereupon filed an 
application to set aside delivery of the items 
purchased on the ground that he had a 
paramount title which prevailed over the 
title of the mortgagor in consequence of 
more than 16 years’ possession after the 
property had been surrendered to him by 
the owner. The District Munsif found in 
favour of the petitioner and directed re- . 
lease of the property. On appeal to the 
Subordinate Judge by the decree-holder- 
purchaser, the District :Munsif’s order was 
set aside and the petition was dismissed. It 
is now contended that no appeal lay to the 
Subordinate Judge on the ground that the 
appellant, though made a party to thé suit, 
was exonerated as he set up a title para- 
mount to that of the mortgagor and con- 
sequently the decree-holder’s remedy, if any, 
against the District Munsif’s judgment was 
to bring a suit to set aside the order. The 
Subordinate Judge held that he could dispose 
of the appeal against the order under s, 47 
as the claim petition was preferred by a 
party to the suit and he thought that the 
latest decision in Medisetti Venkatasami v, 
Kunchalla Chidambaram (1) was in favour 
of this view. Reliance is now placed upon 
Krishnappa Mudaly v. Periaswamy Mudaly 
(2). The learned Judges who decided that 
case were inclined to the view that if a 
party was exonerated from a suit on the 
ground of misjoinder he would not remain 
a party to the suit for the purpose of s. 47 
and that it was immaterial whether his name 


7 a 45 Ind. Cas.-671; 23 M. L. T. 206, ; 
(2) 38 Ind. Cas. 297; 40 M. 964; 21M. L. T, 121; 6 
L. W. 369; 32 M. L. J. 532. . 
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was actually remoyed from the record in 
pursuance of the order exonerating him. In 


` Medisetti V enkatasami v. Kunchalla Chidam- 


t 


baram (1) Sadasiva Iyer, J., and Phillips, 
J., took the view that the plain words of 
the Code were intended to give legal effect 
to the.decision of ‘the Full Bench in Rama- 
swami Sastrulu v. Kameswaramma (3) and 
to overrule the previous decisions which 
had decided that a defendant whose name 
appears in the decree without being struck 
off was nota party to the suit, if he had 
been exonerated by the decree passed in the 
suit, In Vaddali Sannamma v. Kaduganti 


` Radhabhayi (4) this case is quoted in the 


plaintiff 


foot-note and Abdur Rahim, J., who was 
one of the referring Judges, expressed a 
doubt as to the correctness of Krishnappa 
Mudaiy v. Periaswamy Mudaly (2) and 
thought it requires to be overruled, 
as it did not give sufficient effect to 
the plain language of the section, The 
decision of the Full Bench did not actually 
overrule Krishnappa Mudaly v. Peria- 
swamy Mudaly (2) as it was not necessary 
to do so in order to answer the ques- 
tions referred to the Full Bench. The 
opinion of the 
if a person had been properly impleaded 
as a defendant in a suit and if the 
abandoned his claim against 
him and the suit was. dismissed as against 
him such a person would be still “a defend- 


ant against whom a suit has been dis-. 


missed” within the Explanation tos. 47 of 
the ©. P. ©. In Krishnappa Mudaly v. 
Periaswamy Mudaly (2) the previous de- 
cision in Venkatapatht Naidu v. Subraya 


` Mudali (5) was quoted with approval. 


‘given -before the amendment 
Code. 


This is a judgment of a Single Judge 
of the 
With due respect I am unable 
to follow the learned Judge when he says 
that a party against whom a claim has been 
abandoned is clearly not a party to the suit. 
The mere exoneration of a party does not 
have the result of making him cease to be 
a party. It may mean only that the plaintiff 
does not want a decree against him as was 
the case in Ramaswami Sastrulu v. Kames- 
waramma (3). In my opinion the ground 
upon which a party is exonerated can 
never determine whether he -continues 
to be a party to the suit or ceases 


2) 23 M. 361; 10 M. L. J. 126; 8 Ind. Dec. (N. s.) 653. 
4) 43 Ind. Cas. 935; (1918) M. W. N. 23; 22M. L. T. 
532; 34 M, L. T. 17; 7 L, W. 234; 41 M. 418, 

15) 17 M, L. J. 416, i 
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to bea party, but it will depend entirely 
upon whether his name has been struck 
off from or retained on the record. In 
Krishnappa Mudaly v. Periaswamy Mudaly 
(2) the learned Judges were evidently 
impressed with the anomaly that might 
arise out ofthe Court having to decide.in 
execution proceedings questions which it 
had refused to determine in the suit, That 
might bethe consequence of exonerating a 
person who had a superior title to the prin- 
cipal defendant; but the obvious remedy 
would be forthe Court to adopt the proce- 
dure provided ins. 47 of treating the peti- 
tion in execution as a suit and trying it in 
the regular manner if it had not already 
taken the simpler course of removing the 
party from the record under O.I, r. 10 (2) 
at an earlier stage. As the appellantin the 
present case was a party to the suit and the 
final decree merely states that he is exone- 
rated without removing his name from the 
record, I think that his remedy lay only by 
a petition under s. 47, which was the courte 
he adopted, and as the Subordinate Judge 
has decided against the claim on a question 
of fact, no second appeal will lie, The 
appeal is dismissed with costs of the re- 
spondent, We direct cach party to bear his 
own * costs in the Courts below. 
Madhavan Nair,.J.—I agree. In 
Ramaswami Sastrulu v. Kameswaramma (3) 
it was decided that the defendant, in whose 
favour a suit is dismissed, he being exone- 
rated from the suit, must be regarded as a 
party to the suit within the meaning of 
s. 244 of the old Code. The Explanation to 
s. 47 of the present Code, viz., “for the pur- 
pose of this section,a plaintiff whose suit 
has been dismissed and a defendant against 


-whom a suit has been dismissed, are parties 


to the suit”, gives -effect to this decision; 
an appeal, therefore, clearly lies in the 
present case. The question raised before 
us was, no doubt, left open in the Full 
Bench decision reported as Vaddali San- 
namma v, Kaduyanti Radhabhay (4). But 
it appears to me that the opinion of the 
learned Chief Justice is to the effect 
that, in cases of thig description, unless 
aparty’s name has been struck out 
and removed from the records he would 
remains “a party to the suit”. That has not 
been done in this case and, therefore, though 
the 2nd defendant (appellant) has been ex- 
onerated in the judgment, in my opinion, 
he must still be regarded as a party to the 
suit within the meaning of s., 47, O, P, O, `- 
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As the other question raised is one of 
fact, I agree that this civil miscellaneous 
second appeal should be dismissed with 
costs. 

V. N. V. 

R. L. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
ORIGINAL C1vib (MATRIMONIAL) SUIT 
No. 21 or 1922. 
November 20, 1925, 
Present :—Mr. Justice Chotzner. 
R. M. WATSON— PETITIONER 
wersus 
F. E. WATSON AND ANoTHER— 
ReSPonvENts. 

Divorce—Misconduct, proof of—Burden of proof— 
Withdrawal of charge—Condonation. 

In a proceeding for dissolution of marriage, the 
burden of proving the respondent's misconduct lies 
heavily upon the petitioner. In such a proceeding 
the duty of the petitioner is to show that on or be- 
tween the dates specitied in the petition, the respond- 
ent was guilty of misconduct with the co-respondent, 
and that must be a matter of proof upon evidence 

_ which, though it may not be direct, must at all events 
be so clear and cogent, both as to inclination, oppor- 
tunity and conduct as to lead to the inevitable in- 
ference that the offence has been committed. [p. 528, 
col. 2; p. 529, col. 2; p. 530, col. 1.) TT. 

A withdrawal of a charge of adultery “amounts in 
Jaw to a condonation of such offence, if any, com- 
mes prior to the date of the withdrawal. [p. 528, 
col. 2. 

Messrs. R. C. Bonerjee and N., M. Chat- 
` terjee, for the Petitioner. 

-Mr, A. A. Avetoom, for the Respondent. 
JUDGMENT.—The petitioner, Robert 
- Watson, applies to the Court for the dis- 
solution of his marriage’ with his wife, 
: Frances Watson, on the ground of her adul- 
tery with the co-respondent Samuel Mac 
Farlane. The respondent has filed an answer 
‘denying the charge. 

The co-respondent has not appeared. 

The admitted facts of the case are that 
the petitioner and the respondent were mar- 
ried on the 18th July 1914 according to 
Christian rites and forms at the “Sacred 
Heart of Jesus” Church at Dhurrumtollah 
Street in Calcutta, .They lived together 
after the marriage and had issue, a son, 
porn on the 24th January 1915. 

About-the end of 1920 difficulties arose 
between husband and wife and matters 
went so far that the petitioner brought a 
criminal charge against the present co- 
respondent in the Police Court. A charge 
sas framed by the Magistrate but before 
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the case came to trial it is said that friends 
of the parties intervened and their differ- 
ences were adjusted. The Magistrate's 
order dated 19th January 1921 records: 
“Complainant does not wish to proceed with 
the case as all differences have been settled. 
Complainant is fully satisfied with the ex- 
planation given by his wife. Accused 
undertakes not to interfere with the com- 
plainant and his wife in the future.” ie 
Strictly speaking, this evidence is only 
relevant in the present suit as showing that 
the petitioner at one time had reason to 
suspect the co-respondent’s relations with 
his wife but asit is admitted that subsequ- 
ent to the withdrawal of the case, husband 
and wife again lived together’ for about a 


, year, any misconduct which may have been 


charged at the time of the Police case was 
evidently condoned by the reconciliation. * 
On 21st January 1922 according to the 
petitioner and a month later, according to 
the respondent, a second rupture took place. 
The petitioner says that his wife left him 


“in order to be free to see the co-respondent. 


The respondent says that she was driven 
out of the house by the violence, abuse and 
drunken habits of her husband. 

The petitioner charges that the respond- 
ent while living in Woodburn Court com- 
mitted adultery with the co-respondent be- 
tween 14th May 1922 and 7th June 1922. 

The present suit was filed on lst August 
1922 but owing to causes over which appar- 
ently the parties had no control it did not 
come up for hearing although on the board 
on several occasions, till to-day. 

It is plain upon the pleadings that the 


: 


burden of proving the respondents’ mis- ` 


conduct is heavily upon the petitioner. As 
I have already said the withdrawal of the 
previous charge amounts in law to a con- 
donation of such offence if committed prior 
to that date. The duty of the petitioner 
here is to show that on or between the dates 
specified in the petition, the respondent was 
guilty of misconduct with the co-respondent 
and that must be a matter of prcof upon 
evidence which though it may not be direct 


must at all events be of such a character - 


as would lead the Court to.the conclusion 
that no other inference than that of mis- 
conduct can be derived from it. 

The petitioner in the box very frankly 
stated that he himself had no personal 
kuowledge of any misconduct on the part 
of the respondent; and his information 
came from two persons whom I understood 
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him to describe as private detectives. The 
evidence of these two persons, therefore, 
is, for the petitioner’s purpose, of the utmost 
importance and it is necessary when the 
interests at stake are so high to scrutinise 
their statements closely. 

The first of them is aman named Badri 
Singh. He was, according to his statement, 
formerly a durwan. When he came to 
Calcutta he had no employment. His evi- 
dence is that he first came into touch with 
the petitioner through the petitioner's 
durwan, aman who comes from the same 
village as himself. He says that the 
durwan told him that Watson Saheb want- 
ed a man for some work or other and 
upon this he called upon Watson who told 
him that he would engage him to follow 
the Memsaheb, meaning Mrs. Watson, and 
report to him daily what he saw and for 
his services he was to get Rs. 25 a month. 
His position is not that of the “private de- 
tective”’ spoken of by the petitioner. He was 
simply picked up-by the petitioner's durwan 
apparently by chance ‘and for no better 
reason than that the durwan wished, to do 
him as aco-villager a good turn and find 
him some employment. 

Badri Singh says that he only did the 
work of watching for one month and receiv- 
ed pay from the petitioner for two months, 
and that the petitioner told him that any 
further reward would depend upon the 
rasult of the case. 

It is, I think, plain that a witness who is 
paid to get evidence will get evidence, and 
it is also plain that a witness who has not 
been paid in full willgive such evidence 
as will ensure, as far as it is possible, that 
he will be paid in full. It would, therefore, 
be unsafe to rely upon a witness who has so 
obvious an interest in manufacturing evi- 
dence, whether it be recorded in a note- 
book or in the presence of an attorney, and 
repeating such evidence in Court when it is 
called for. 

What he says is that on two occasions on 
the 21st and 22nd May hesaw a man enter 
the respondent's room about midnight and 
stay there in one case to 4-30 a. m. and in 
the other case to 5 a.m. Hesays this man 
was the co-respondent. He does not say 
how the co-respondent entered the room on 
the first occasion, but on the second occasion 
he says that the co-respondent removed 
his shoes and climbed up to her room by a 
spiral staircase outside the house, It is 
yery difficult to believe that he saw any- 
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thing of the kind. A person who was 
going to take a risk such as the co-respond- 
ent is said to have taken would not be so 
obvious in his methods; he would be more 
likely to attract than to escape attentioh 
by climbing up a staircase whence he would 
be visible to every passer by. I think no 
reliance can be placed upon this witness.. . 
The second witness Khan Mahammad 
Khan has his shop at the gate of Woodburn 
Court. He is not quité so fortunate as Badri 
Singh, because he says that so far as he has 
had nothing from the petitioner, though he _ 
too has his promise that he will be paid by 


“results. 


Here then is a witness who is in the un- - 
happy position of having to give his evi- 
dence not knowing whether he is going to 
get anything for his trouble or not, but at 
the same time fully realising thatif he does 
not help the petitioner he will get nothing 
atall. In this state of mind his testimony 
will inevitably be coloured to suit the peti- 
tioner’s case, and to accept evidence of this 
kind would seem to me to involve a risk 
which no Court would be justified in taking. 

The story he tells that he was awakened 
one night by the respondent tripping over 
him on her way in and that he saw co-re- 
spondent close by does not seem to me pro- 
bable. He has further stated that on another 
night hecarried her food up to her room 
and there found the co-respondent with her 
in his night apparel. This also appears to 
be equally fantastic. I donot see why a 
shop-keeper should feel it necessary to act 
as a table servant or why he should take the 
trouble to perform this service for her 
unasked and without expectation ofa 
reward, . 

I feel bound to say that this man did not 
impress me as a truthful witness. 

Learned Counsel for the petitioner has 
relied upon certain statements made by the 
respondent in her evidence as supporting 
the testimony given by these witnesses, and 
he has pointed to the undoubted fact that 
the respondent has frequently seen co- 
respondent both at Allahabad and in 
Calcutta. Assuming that the parties have 
been on friendly terms, it is still along 
stage to travel before misconduct can be 
held to be proved. It is not to be expected 
that in cases of this kind direct evidence 
will ordinarily be available, but there ought 
to be such clear and cogent evidence both 
as to inclination, opportunity and conduct 
as to lead to the inevitable inference that 
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the offence has been committed. After 
giving my best attention to the evidence in 
the case, I feel bound to say that Ido not 
think the petitioner has succeeded in estab- 
lishing his case. 

The result, therefore, is that the petition 
is dismissed with costs on scale No. 2. So 
far asthe co-respondent is concerned, the 
petition is dismissed without costs. 

Z. K. Application refused. 





. LAHORE HIGH COURT. 
First Civiz APPEAL No, 1440 or 1920. 
March 24, 1926. 

Present :—Mr. Justice Campbell and 
: ; Mr. Justice Zafar Ali. 
Sodhi KISHEN SINGH AND OTHERS — 
| DEFENDANTS— ATPELLANTS 
2 Versus 
Sodhi MOTI SINGH—PcaixtirF— 
RESEONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 33 

_—Death of one of “several appellants—Leyal repre~ 
séntative not brought on record—Partial abatement— 
Decision in favour of all. 
“Where an appeal has partially abated in conse- 
quence of the death of one of the appellants without 
his legal representatives being brought on the record, 
it is competent to the Court to accept the appeal in 
favour of all the appellants including the legal repre- 
sentatives of the deceased appellants not brought on 
the record. [p. 530, col. 2.} : 

Mr. Gullu Ram and Lala Fakir Chand, 
for the Appellants. 

Bakhshi Tek Chand and Lala Badri Dass, 

. R. B., for the Respondent, 


‘JUDGMENT.—Theé suit was by Sodhi 
Moti Singh for possession of certain land 
and house which he alleged had been mort- 
gaged to his father Sodhi Narendra Singh 
by Sodhi Kishen Singh defendant: Sodhi 
Kishan Singh pleaded that the plaintiff was 
not his father’s heir that he had been dis- 
inherited and that Sodhi Narendra Singh’s 
all self-acquired property including the 
property in suit had been bequeathed to 
one Wazir Singh. Wazir Singh was then 
impleaded as a defendant and issues were 
struck of which we are concerned with 
the first two (1) did the plaintiff's father 
voluntarily and in full senses execute the 
registered Willdated 8th April 1908, where- 
by he disinherited the plaintiff from all 
self-acquired property which was thereby 
bequeathed to defendant No. 2 and (2) if 
go, did the plaintiff's father acquire the 
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mortgage rights in suit from the..income 
of the ancestral estate and, therefore, the 
same should be considered to be ancestral 
property. 

When Sodhi Narendra Singh died, his 
ron Sodhi Moti Singh took possession of 
all his property and subsequently Wazir 
Singh instituted a Suit (No. 33 of 1915) 
for possession of the self-acquired property 
left to him by the Will of the 8th April 
1908. That suit was pending atthe same 
time as the one with which we are dealing 
and all the parties to thepresent suit agreed 
that they would not produce any evidence on 
the above issues and that the questions 


“would be decided on the evidence given in 


Wazir Singh’s suit for possession. Both 
suits were before the same learned Sub- 
Judge and he decided the suit in which 
Wazir Singh was the plaintiff against him 
with the result that the present suit was 
decreed in favour of the plaintiff Moti 
Singh. 

The defendants have appealed that 
Sodhi Kishen Singh died during the pen- 


‘dency of the appeal on the 12th August 


1922 and his appeal has abated, since the - 
application to substitute his legal repre- 
sentatives was made some 15 days after 
the expiry of limitation. No application for 
setting aside the abatement has been pre- 
sented to us, 


Wazir Singh's appeal remains for dis- 
posaland together with it has come before us 
his appeal in the othersuit (No.1439 of 1920) 
Wazir Singh v. Sodhi Noti Singh (1). In that 
appeal we have reverséd the decision of the 
Trial Court and have held that the Will 
in favour of Wazir Singh bequeathing pro- 
perty including the mortgagee rights now 
in question to Wazir Singh was valid, 
It has been conceded that the decision in 
that appeal settles the fate of the present 
appeal in favour of Wazir Singh. Although 
Kishen Singh's appeal has abated we have 
decided to exercise our powers under 
O. XLI, r. 33 and to dismiss the suit against 
all the defendants, We accept the appeal 
and order that the suit be dismissed, 

The plaintifi-respondent must pay the 
costs of Wazir Singh in this Court, 
Kishen Singh’s representatives are not 
appellants and hence they must pay their 
own costsin the lower Court. The plaint- 
iff-respondent aleo must pay his own costs 
there, It has been urged before us that 


(1) 04 Ind, Cas, 192; 
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the plaintiff should not be called upon to` 


pay Wazir Singh’s costs in the lower Court, 
because he did not make Wazir Singh a 
-defendant and because Wazir Singh did 
little or nothing to defend this particular 
suit andfor a time proceedings were ex 
parte against him, In our view Wazir Singh 
was a necessary party who was properly 
joined as such and ordinarily he was en- 
titled to have his costs from the unsuccessful 
plaintiff. The Trial Court's decree, how- 
ever, has awarded the defendants the large 
sum of Rs. 424 as Counsel's fee. We do 
not considerthat Wazir Singh has earned 
this in the present suit, since practically 
all the proceedings were taken in the other 
suit. We direct that the plaintiff shall 
pay the costs of Wazir Singhin the Trial 
Court, but that the sum recoverable as 
Counsel's fee shall be Rs. 82 only. t 
R, L. Appeal accepted. 
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RANGOON HIGH COURT. 
Seconp OIvIL APPRAL No. 202 or 1924. 
January 12, 1925. 
Present:—Mr. Justice Pratt, 

U TUN GYWE— APPELLANT 
VETSUS 
KO KO GYI—RESPONDENT. 

Buddhist Law, Burmese—Inheritance—Orasa son— 
Minor, whether can claim rights of orasa son—Death 
of husband—-Widow, rights of—Alienation by widow. 
The whole doctrine of the orasa son under the 
Burmese Buddhist Law is based on the eldest son 
being ina position to take his father's place as 
head of the household in the event of his father's 
death. The eldest son, therefore, can on the death of 
his father claim one-fourth share in his property from 
his mother only ifhe has attained the full status of an 
orasa son at the time of his father's death. A minor 
son cannot be regarded as having attained the full 
status of orasa and cannot, therefore, claim one-fourth 
share of the estate on his father's death, In such a case 
the widow who owned half of the joint property in her 
husband's lifetime, inherits his half when he dies 
and thus becomes possessed of the whole and is 
competent to alienate the whole of it, [p. 831, col. 2; 

p. 532, col. 1.] 

Mr. Thu Gywe, for the Appellant. 

Mr. S. Mukerjee, for the Respondent. 

JUDGMENT.—tThe District Court has 
held on the authority of Arunachellam 
Chetly v. Maung San Ngwe (1) that the 
mortgage by the widow of estate property 
is not valid to the extent of the one-fourth 
share in which the orasa son has a vested 
interest. lt is contended by Mr, Tha Gywe 
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on appeal that as the so-called orasa son 
was aminor at the time of his ‘father’s 
death, he had not attained the full status 
of orasa, not being competent to take his 
father’s place, as head of the family, and 
that he had not, therefore, a vested interest 
in one-fourth of the estate. The fact of 
the minority of the eldest son was not con- 
sidered as an influencing factor by the First 
Appellate Court. It is pointed out that 
the passage of the judgment on page 178* 
implies that unless the eldest son is of age 
he would not be entitled to one-fourth 
share at thé time of his father’s death. 
It was, therefore, observed that “it has not 
yet been decided that Maung San Ngwe is 
the orasa son orithat if he is, he was at the | 
time of his father’s death of an age to be, 
entitled toa one-fourth share,” This ob- 
servation was made after considering rr. 11 
and 5of Book X of the Manugye, which,.. 
as Carr, J., pointed out, are conflicting and - 
cannot be relied on safely to any great. 
extent. The judgment relied is certainly 
not an authority for a minor son being en-, 
titled qua orasa to one-fourth share on his 
father’s death. . 

ln Nga E v. Nga Aung Thein (2) it waa 
held by the learned Judicial Commissioner 
that the eldest son being a minor, tha 
right to claim one-fourth did not accrue, 
and the whole estate was the property of. 
the widow. Iam not aware that this rul- 
ing has been dissented from or overruled 
and if followed itis decisive. The doctrina . 
of the orasa was examined and expounded ` 
at length by. the Judicial Commissioner, 
Lower Burma, in MåYa v. Maung Po Thin 
(3) where it was laid down after discussion 
of the Dhammathats that the eldest son, if” 
competent, is the representative of his’ 
father andin that capacity is entitled to 
one-fourth of the inheritance on the death 
of his father. By “competent” is clearly 
implied of an age to take his father's place. 
At the time of his father’s death, Ko Ko 
Gyi was only 11 years old and obviously 
not competent to take his father’s place aa. 
head of the household. As I understand 
it, the whole doctrine of the orasa son is 
based on his being ir a position to: take 
his father's place as head of the household 
in the event of his father's death. For the 
respondent, Mr. 8. Mukerjee relies on the 
case of Maung Shwe Ywet v. Maung Tun 

(2) 28 Ind. Las. 804; U. B. R. (1914) II, 37, 


(3) 8 J. 58 
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Shein. (4) which deals: with the right of the 
eldest. son to claim one-fourth share on his 
father’ s. re-marriage, It is not necessary to 
question the correctness of the ruling in 
that case here, because the orasa in that 
case was 19, when his mother died. The 
rights ofa ‘Buddhist widow as to disposal 
gf the joint.property of the marriage were 
laid down by a Full Bench of the Chief 
Court of Lower Burma in Ma Sein Ton v. 
Ma Son (5). It was there laid down by 
Twomey, J., (at page 513*) that the real 

- principle seems to be that the widow, who 

owned half of the joint property in her 
husband's lifetime, inherits his half, when 
he dies, and having thus become possessed 
of the whole, can do as she likes with it 
‘subject to the claims of the eldest son and 
the eldest daughter. In the next paragraph 
it was clearly pointed out that it must be 
noted thatthe eldest son-can claim one- 
fourth share from his mother only, if he 
has attained a full status of orasa at the 
time of his father’s death. In the same 
case Parlett, J, substituted for the “full 
status of orasa” the words “if the eldest 
son or daughter is grown up.” Ihave no 
hesitation, therefore, in holding that a 
minor son has nct attained the full status 
of orasa and cannot claim a one-fourth 
share of the estate on his father’s death. 
Ko Ko Gyi being a minor his mother had, 
it follows, theright to mortgage the whole 
estate. I set aside the decree of the Dis- 
trict Court and restore the decree of the 
Sub-Divisional Court dismissing the suit 
se a with costs. 


ene set aside. 
A 6 Ind. Cas.'538; 11 L. B R1 
'(5) 30 Ind. Cas. 588; 8 L. B.R. 10? at p. 513; 8 Bur. 
L, T. 203 (E. B.) - 
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‘CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Crivin No. 80 
‘oF 1925. 
November 17,1925. 
: Present :—Sir Lancelot Sanderson, Ka. 
Chief Justice, and Justice Sir George 


Claus Rankin, Kr. 
VERNON MILWARD BASON— 
_ APPELLANT 

versus iad 
A. H. SKON E AND ANOTHER— 
RESPONDENTS. 


Contempt of Court—Jurisdiction of Court, when to 
be exercised—Obstruetion of course of justice—Proced= 
Hre—Discretion of Court, 


Baton 0. SKAK 


(94 1.0. 1996) 

A Solicitor's clerk while attempting to serve on the 
appellant a notice issued by the High Court was 
assaulted and ill-treated by the latter, ‘and the notice 
had eventually to be served by affixing a copy thereof 
on the door of the appellant's flat : 

Held, that appellant's conduct was calculated to 
obstruct and interfere with the due course of justice 
and the due administration of the law and that the 
appellant was, therefore, guilty of contempt of Court. 
[p. 433, col. 1] 

Where proceedings ina Magistrate's Court would 
be quite sufficient to meet the requirements of a case, 
it is not desirable to invoke the special jurisdiction 
inherent in the High Court by way of proceedings fcr 
contempt of Court. [p. 534, col. 1.] 

Where, however, a Judge of the High Court has 
exercised his discretion and taken action by way of 
proceedings in contempt and the matter has been 
fully investigated and a definite conclusion has been 
arrived at, the Court will not, on the Appellate Side, 
interfere with the exercise of such discretion where 
the conclusion arrived at by the Judge on the merits 
is not challenged. [p. 533, col. 2; p. 534, col. 1.] 


Appeal against an order of Mr. Justice 
C. C. Ghose, dated the 22nd May 1925. 

Messrs. L. P. E. Pugh and W. W. K. Page, 
for the Appellant. 

Messrs. N. N. Sircar and S. K. Chakravar- 
ty, for the Respondents. 

JUDGMENT. ; 
Sanderson, C. J.—This'is an appeal 
by Vernon Milward Bason against'a judg- 
ment of my learned brother Mr. Justice 
C. O. Ghose which was delivered on the 

22nd of May 1925*, 

It appears that the appellant had insti- 
tuted a suit against certain defendants for 
damages for breach ofan agreement. The 
suit was dismissed with costs. The defend- | 
ants’ bill of costs was taxed and an allo- 
cature was issued on the 2nd of May 1925. It 
was served on the appellant's attorneys on 
the 5th of May ; and,on the 9th of -May a 
notice was issued under O. XXI, r. 37, C. 
P.O. which: runs as follows: “ Notwith- 
standing anything in these rules, where an 
application is for the execution of a decree 
for the payment of money by the arrest 
and detention in the eivil prison of a judg- 
ment-debtor who is liable to be arrested in 
pursuance of the application, the Court 
may, instead of issuing a warrant for his 
arrest, issue a notice calling upon him to 
appear before the Court on a day to be speci- 
fied in the notice and show cause why he 
should-not be committed to the civil prison.” 
It was necessary to servethat notice on the 
appellant and, one Ashit Kumar Pal, who 
was a clerk inthe service of Messrs. Orr 
Dignam & Co., was entrusted with the 


“*Bince reported i in Skone v. Bason, 88 Ind. Cas. 725; 
41 O.L. J. 515; 29 O. W. N,766; 26 Cr, L, J, 1205: 
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duty of effecting the service, He went to 
the place where the appellant resided in 
Moira Street. What took place on that 
occasion has been described by the learned 
Judgein his judgment. i 

An application was made to the learned 
Judge for an order committing the appel- 
lant to jail in respect of an alleged contempt 
of Court, The defendants were examined 
verbally and cross-examined. We were in- 
- formed that the hearing occupied two 
days. The learned Judge accepted the 
account of the occurrence given by Ashit 
Kumar Pal and rejected the account given 
by the appellant, 

In this Court the learned Advocate, who 
appeared for the appellant, has not chal- 
lenged the finding of the learned Judge 
upon the facts of the case. The learned 
Judge said as follows : “ He (i. e. the clerk,) 
informed Bason of the purpose for which he 
had called and madeover to him both the 
original notice under O. XXI, r. 37 (1), O. P. 
O. and a copy. (It may be noted in pass- 
ing that Ashit in his affidavit states that he 
made over the original notice only to 


Bason). Bason read the notice and flung the . 


papers on the‘floor. Ashit thereupon picked 
up the papers from the floor and showed to 
Bason the original notice bearing the seal 
of this Court and informed him that if he 
. refused to accept service he would affix a 
copy onthe outer door. Bason thereupon 
became very angry and called Ashit Kumar 
Pal a ‘ damned swine’ and caught him by 
the throat and dragged him and pushed him 
towards the door, so that he nearly fell 
down. Ashit states that thereafter he affix- 
ed. a copy of the said notice on the front 
door of the room.” 

Those being the facts the learned Advo- 
cate has arguedin the first place that no 
contempt of Courtwas committed by the 
appellant. 

-I am not able to accept that argument. 

The learned Advocate cited the case of 
In the matter of a special reference from the 
Bahama Islands (1) and I agree that the 
question is whether, what the appellant 
did was calculated to obstruct or interfere 
with the due course of justice or the due 
administration of the law. It is clear that 
it was necessary forthe clerk to serve the 
notice upon the appellant, In the first place, 

` it was necessary for him to try and effect 
personal service and if he could not effect 
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personal service then it was necessary to | 
affix a copy of the notice onthe door of the 
appellant's flat. 

` I have no doubt whatever that what the 
appellant did totheclerk was calculated to 
obstruct or interfere with the course of 
justice and the due administration of the 
law, although, in fact, it did not prevent 
the clerk from affixing the copy of the no- 
tice on the door. 

For these reasons, I am of opinion that 
the first point on which the learned Advoc- 
ate relied, is not a good one. 

The next argument, which the learned 
Advocate submitted, wasthat even if the 
action of the appellant did constitute con- 
tempt of Court, thelearned Judge ought 
not to have invoked the jurisdiction, which 
is inherentin this Court, and should not 
have called upon the appellant to show cause 
why he should not be committed for con- 
tempt, first because the matter was one 
which could have been investigated fully 
and dealt with adequately in a Magistrate's 
Court in Calcutta; and secondly because . 
there was no necessity for the matter being 
immediately dealt with because, in fact, the 
notice had been served and the proceedings 
in execution would go on. 

. I think thereis considerable weight in 
that argument and if I had been sitting 
as a Judgeof first instance and had been ` 
hearing the application, I feel sure that 
I should have rejected it and should have 
held that the proper place for this matter to 
be investigated was the Magistrate’s Court 
in Calcutta. I do not think this was acase, 
in which it was ‘necessary to invoke the 
special jurisdiction which is inherent in 
this Court, by way of an application for com- 
mittal for contempt of Court. 

But the position is this: The learned 
Judge had jurisdiction. He heard the case, 
as I have already said, for two days. Wit- 
nesses on the one side and the other were 
examined before him. He investigated fully 
the facts and he came to a distinct conclu- 
sion, which was unfavourable to the appel- 
lant. 

The learned Advocate in this Court, as I 
have already said, has not ventured to chal- 
lenge the finding of fact; and, the question, 
therefore, arises, would. it be right for this 
Court in these circumstances to interfere 
with the discretionary order which the 
learned Judge made ? 

In*my judgment it would not, in the first 
place because the facts have been fully in- 
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vestigated and a distinct finding has been 
arrived at by the learned Judge, a decision 
which has not been questioned in this Court; 

_and, secondly, because Iam unable to say 
that the fine which was inflicted by the 
learned Judge upon the appellant in respect 
„of the assault can be said to be unduly 
‘severe, 

In my opinion, therefore, it is not neces- 
sary for this Court to set aside the decision 
of.my learned brother in order that the 
matter might be dealt with in a Magis- 
trate’s Court in Calcutta. 

At the same time IJ desire to make it clear 

that, in my opinion, in such cases as this, 
where proceedings in the Magistrate’s 
Court would be quite sufficient to meet the 
requirements of the case, it isnot desir- 
able to invoke the special jurisdiction 
inherent in this Court by way of proceedings 
for contempt of Court. i 
_ For these reasons, in my judgment, this 
‘appeal should be dismissed with costs, 
Rankin, J.—I agree. . 
Z, K, Appeal dismissed. 
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MADRAS HIGH COURT. 
Civin Revision Petirion No. 1119 or 1923, 
January 25, 1926. 
Present:—Mr. Justice Madhavan Nair. 
SRINIVASA PILLAI—PLAINTIFF 

--PETITIONER ` 


VETSUS 
BALASUBRAMANIA ODAYAR 
MINOR BY GUARDIAN SORNATHACHATI 


< -—DEFENDANT— RESPONDENT. 

Contract Act (IX of 1872), s. 68—Bulls supplied to 
minor, whether necessaries. 

The question whether the bulls supplied to a minor 
are a necessity or not depends upon the particular 
circumstances of the case. 


. Petition, under s, 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the District Munsif, 
Nannilam, in 8. O. S. No. 2 of 1923 (S. O. S, 
No. 302 of 1922 on the file of the Additional 
District Munsif's Court of Tiruvalur), 

Mr. S.A. Dekshit,‘for the Petitioner. 

Mr. N...8. Srinivasa Iyer, for the Re- 
spondent, 4 


JUDGMENT.—It is not disputed that. 


the plaintiff supplied the defendant with 
two bulls. The defendant being a minor he 
is liable to-pay for them only if the plaintiff 
is able:to show that these were “necessaries” 
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to the defendant. This position is accepted `` 
by both the parties. The plaintif has 
given evidence on the question. It appears 
to me that the learned District Munsif has 
not given proper consideration to the evi- 
dence on record because in his view “bulls" 
can never be considered “necessaries”. 
There is no law laying down such an 
absolute proposition., The question in each 
particular case will have to be decided with 
regard to the evidence let in by the parties - 
on the question. I cannot for these reasons 
accept the finding of the learned District 
Munsif as a satisfactory finding. I would, 
therefore, ask him to review the evidence 
in the light of s. 68 of the Indian Contract 
Act and submit a fresh finding on the ques- 
tion whether the sale of bulls to the de- 
fendant in this case can be considered to 
have been for the necessaries of the infant, ` 
These will be submitted within four weeks 
and ten days will be allowed for filing 
otyeotiona, i l 
n compliance with the order contained in 
the above judgment the District Munsif of 
Nannilam submitted the followińg 
FINDINGS.—I have been directed by 


` the High Court in its order, dated the 15th 


day of October 1925, in O, R. P. No. 1119 of 
1923 (connected with Small Cause Suit 
No. 2 of 1923 of the file of this Court) to 
submit a finding on the following point:— 

“Whether the sale of bulls to the defend- 
ant in this case can be considered to have 
been for the necessaries of the infant? 

kd f 


I, therefore, accept the evidence on the 
plaintiff's side in preference to that on the 
defendant's side and hold. that having 
regard to the occupation of the defendant, 
as well as the price paid for the bulls, that 
the bulls are the “necessaries of the infant” 
suited to his condition in life, - a 

My finding on the point is in the afirma- 
tive and in favour of the plaintiff. . 

JUDGMENT.—The District Munsif 
has found that thesale of the bulls was for’ 
the, necessaries of the defendant. There 
is evidence to support this finding, Ac- 
cepting this finding I set aside the decree of 
the lower Court and give the plaintiff a 
decree as prayed for with costs thronghout. 
The decree will be against the properties 
of the defendant. 

V. N.Y, 

R. L. 


Decree set aside. 
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PRIVY COUNCIL. 

APPEAL, FROM THE Bompay Hien Covet. 
July 24, 1925. 
Present:—Lord Phillimore, Lord 

Blanesburgh and Sir John Edge. 
DADABHOY FRAMJI CAMA— 
APPELLANT 
versus 
COWASJI DORABJI PANDAY AND OTHERS 
— RESPONDENTS. 

Settlement—-Husband releasing interest in property— 
Widow, whether can challenye settlement. 

A widow claiming title through ‘her husband is not 
competent tochallenge a settlement to which her 
husband was a party and by which he released his 
interest in certain property. 

Messrs. A, C. Clauson and Cecil Turner, 
for the Appellant. 

Mr. E. B. Raikes, for the Respondents. 

JUDGMENT. 

Lord Phillimore.—Their Lordships 
-have followed with care and with interest 
the very careful arguments put before 
them on both sides in this case, and inthe 
circumstances they do notthink it necessary 
to reserve consideration of the case in order 
to write an elaborate judgment. They 
think that the’same conclusion which the 
Courts below have arrived at might possibly 
have been reached by simpler methods; 
but, however that may be, they see no reason 
to differ from the construction put upon 
this section in both Courts below, and 
therefore, their Lordships will humbly 
advise His Majesty that the principal appeal 
should be dismissed. i 

As to the cross-appeal there are many 
answers to make, but the one which is 
sufficient is that itisan appeal by a lady 
claiming as the widow ofthe party to the 
settlement sought to be impeached, and 
having no title except as widow of that 
party. Her husband deliberately put his 
hand to a deed which on its face did not 
bind others than those who were parties to 
it, and by it he in substance, though not 
.exactly in those words released, all his 
interest under the previous deed, and for 
that reason if for no other the cross-appeal 
must be rejected. 

With regard to the costs the trustees 
should certainly have their costs, and upon 
the whole their Lordships are of opinion 
that the costs, as between Solicitor and 
client, of all parties, including those of the 
cross-appeal, should come out of the estate 
in the manner provided in the judgment 
of the High Court of Bombay, which will 
be followed in this matter, 
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Their Lordships will humbly advise His 
Majesty accordingly. a : 
Z. K. Order accordingly. 
Solicitors for the Appellant:—Messrs,- 
Turner & Co. f 
Solicitors for the Respondent;—Messrs, 
T. L. Wilson & Co. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 176 or 1923, 
December 7, 1925. 
Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

T. R. RAMASWAMI AIYANGAR— 
ÅPPELLANT 
VETSUS 
Tue OFFICIAL RECEIVER or 
COIMBATORE—PETITIONER—RESPONDENT, 
Provincial Insolvency Act (V of 1920), ss. 58, 54— 
Fraudulent preference, intention necessary to con- 
stitute—Execution of morigage by debtor—Act of 
insoluvency—Adjudication, order of, as insolvent—~ 
Application to set aside mortgage under s. 58—Mort- 
gagee, whether bound by prior order—Bona fides, 
proof of —Mortgage declared void—Prior genuine 
mortgage-debts, discharge of, by mortgagee-—Rights of 

mortgagee. 

In order to make out that an alienation by an 
insolvent amounts to fraudulent preference under s. 54, 
Provincial Insolvency Act, it must be shown that the 
insolvent had the dominant idea of cheating his other 


- creditors by preferring particular creditors. [p, 536, 


col. 2. 

Whore at the instance of a creditor, a debtor is ° 
adjudicated an insolvent on the ground that a mort- 
gage executed by him amounts to an’ act of insol- 
yency,on an application by the petitioning creditor 
under s. 53 of the Provincial Insolvency Act to have 
the mortgage declared void as against the Official 
Receiver, it is not open to the mortgagee to attack the ` 
finding that the execution of mortgage was an act of 
insolvency. [p. 537, col. 1.] : 

To attract the operation of s. 53 of the Provincial 
Insolvency Act, it is notin terms necessary that the 
document should be to defeat or delay creditors. It ig 
sufficient if it is a transfer not in good faith or not for 
valuable consideration. It is, therefore, open to the 
mortgagee to escape the operation of the section by 
showing good faith and payment of valuable con- 
sideration. [ibid.] : 

A document cannot be partly in good faith and 
partly not. [ibid.] | h 

The general principle apflicable to cases under s. 53 
of the Provincial Insolvency Act is this :—The assign- 
ment,.as an assignment is void; but, for money 
genuinely paid in discharge of genuine debts, the 
alienee will stand in the shoes of those whom he has 
paid. Inthe case of a mortgage-debt paid off, the 
transfer will not operate as a mortgage at all, not 
even to the extent of the amount paid, but the alienes 
will be entitled to rank in the schedule of secured 
creditors to the extent of his payment. [p. 537, col, 2) 
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Chidambaram Chettiar v, Sami Iyer, 80 M. 6; 15 M. 
L, J. 427; 1 M. L, T. 351, distinguished. 

Palamalai Mudaliar v. South Indian Export Co., 
5 Ind. Oas. 33; $3 M. 334; 7 M. L. T. 167; 20M. L. J. 
211; (1910) M. W. N. 239, In re Jaladanki- China 
Pitchia, 11 Ind. Cas. 868; 36 M. 29; 10 M. L. T. 183; 
(911) 2M. W.N. 152, Loorthia Odayar v. Gopala- 
sami, 80 Ind. Cas. 147; 46 M. L. J. 125; 19 L. W. 
135; (1924) M. W. N. 117; A. I.R. 1924 Mad. 450 and 
Rgjani Kumar Das v. Gour Kishore Saha, 35 O. 1051; 
70, L. J. 586; 12 C. W. N. 761, relied on. 


Appeal against an order of the District 
Court, Coimbatore, dated the 25th October 
1923 “and made in S. A, No. 163 of 1921, in 
I. P. No. 17 of 1920. 


Mr. C. S. Venkatachariar, for the Appel- 


ant. 
Mr. T. M. Krishnaswamy Iyer, for the 
Respondent. 


JUDGMENT. 

Wallace, J.—This is an appeal against 
the order of the lower Court setting aside 
a mortgage in favour of the. appellant 
under s. 53 of the Provincial Insolvency 
Act ona petition by a petitioning creditor 
dated 12th July 1920, This very alienation 
by mortgage was held to be an act of 
insolvency and adjudication followed there- 
on. The mortgage was dated 10th April 
1920 and was for Rs. 6,000, and the con- 
sideration was four prior debts ofa total 
sum of Rs. 2,500, which the mortgagee 
undertook to discharge, and a cash pay- 
ment of Rs, 3,500. It is found by the learned 
Judge, and it is not disputed here, that two 
of the debts amounting to Rs, 1,000 were 
genuine and were paid by the mortgagee. 
The Judge holds that the Rs. 3,500 cash 
were never paid. He records no clear 
finding as to the nature of the document, 
viewing it atone time as a sham and at 
another time asa fraudulent preference. 
He has set it aside in toto. 

The first point for consideration is whe- 
ther the Rs. 3,500 cash was paid. I agree 
with the lower Court that the appellant, 
on whom the onus lay, has not proved the 
payment. There are various suspicious 
circumstances. The document recites that 
the money was paid in cash on the date 
of the document, and the evidence of the 
appellant's witnesses, P. Ws. Nos. 1, 2 and 
. 3 is that. the whole sum was paid at once, 
35 notes of Rs.. 100 each—but the appel- 
lant himself ddposed that he got Rs. 3,500 


by cashing a Rs, 10,000 hundi, at the Bank’ 


- of P. W. No. 4.' The Bank books, however, 
show. that only Rs. 3,100 was paid to the 
appellant on the date of the document, and 
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the balance not till the next day; so that, 
the appellant's account of how he got the full 
sum of Rs. 3,500 to pay the whole amount on 
the date of the document is not true. Fur- 
ther, although the document was not regis- 
tered until 31st May 1920, no separate 
voucher was taken from the insolvent for 
the Rs. 3,500. Nevertheless, the appellant 
handed over the document to the insolvent 
for registration. He has claimed that it 
was in his own possession up till the day 
of registration, and filed Ex. V to support 
his statement. But as the District Judge 
has shown, a good deal of suspicion attaches 
to Ex. V, and it has been in fact not proved 
by the writer of it. Further the appellant 
says that he noted the payment pf Rs. 3,500 
in his diary and accounts. He has produced 
neither of these documents. Also he did 
not obtain any encumbrance certificate, 
while, as a matter of fact, there was an un- 
discharged prior encumbrance on the pro- 
perty. The appellant is a banker and is 
used to dealing cautiously with applications 
of money, and usually in the case cf his 
own Bank demands collateral security for 
all advances. It is very difficult to believe 
that he would have parted with asum of 
Rs. 3,500 in such a careless fashion. I am 
not, therefore, prepared to differ from the 
learned Judge in holding that the Rs.3,500 
was not paid. Itis further clear from the 
evidence of the appellant and from that 
of the insolvent that the appellant was 


‘aware that the insolvents were in financial 


straits. Under this mortgage the latter 
disposed of all their property, and along 
with the prior mortgage on the property, 
the property was mortgaged upto the hilt, 
I think the proper conclusion is that this 
Rs. 3,500 was not paid and that the object 
of inserting the same in the document was 
to secrete this money for the insolvent’s 
benefit, The four debts mentioned in the 
document are genuine debts and two of 
these were paid. The appellant says that 
he refrained from paying the other two 
because the insolvency petition was pre- 
sented. 

I have now to consider the effect of these 
findings. I do not think that it can be con- 
cluded that the insolvent had the dominant 
idea of cheating his other creditors by pre- 
ferring the creditors of these four debts. It 
is thus not properly a case of fraudulent 
preference under s. 54 of the Provincial 


. Insolvency Act, but I think it can be 


brought under s. 53. As already pointed 


tôi I 0. 1998) 


out, the District Judge has held this mort- 
gage to be the act of insolvency and the 
adjudication was based on this conclusion. 
That adjudicationtis not now before us and I 
take it that this finding stands, namely, 
that the document is one got up by the in- 
solvents to defeat and delay creditors, of 
whom the petitioning creditor was one. 
The alienee in such circumstances no doubt 
is faced with this handicap, that itis not 
open to him to attack that finding, but on 
the other hand, to attract the operation of 
- B. 53 of the Provincial Insolvency Act, it 
is not in terms necessary that the docu- 
ment should be to defeat or delay creditors. 
It is sufficient if it wasa transfer not in 
good faith orsnot for valuable consideration, 
It is open, therefore, to the alienee to 
escape the operation of the section by show- 
ing good faith and payment of valuable 
consideration. Now, this alienee had paid 
_valuable consideration to the extent of 
Rs, 1,000 but considering that the inten- 
tion of the document was to secrete a much 
larger part of the insolvent’s- estate from 
his creditors, it is impossible to hold that 
the mere payment of Rs. 1,000 will avail 
to make the document one taken in good 
faith. A document cannot be partly in 
good faith and partly not.. The dominant 
intention underlying the document is what 
has to be looked at, and in this case, that 
intention was to deceive and defraud credi- 
tors. Itis, therefore, a document taken not 
in good faith and liable to be declared void 
against the Official Receiver. There is, 
therefore, no reason to disturb the order of 
the District Court setting it aside. 

The appellant contends that even so he 
is entitled to stand in the shoes of the 
creditors whose debts he has discharged. 
One of these was a simple money debt and 
the other was a mortgage debt. We have 
been referred to certain rulings under s. 
53 of the Transfer of Property Act. In 
Chidambaram Chettiar v. Sami Iyer (1) it 
was held that a transfer to defeat creditors 
is wholly void even if it is in part for 
valuable consideration and that it cannot 
be upheld even tothe extent to which it 
is supported, by consideration. But the 
upholding contended for and negatived in 
that case was an upholding as an assign- 
ment. In Palamalai Mudaliar v. South 
Indian Export Co, (2) after a mortgage 

30 M. 6; 16 M. L. J. 427; 1M. L. T. 351 


2) 5 Ind. Gas. 33; 33M. 334; 7 M. L. T. 167; 20 M. 
L, J. 211; (1910) M. W. N. 239. 
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had been paid off, the alienee was given a 
charge on:the property to the extent.of the 
payment; and the same principle was acted 
upon in In re Jaladanki China Pitchiah (3), 
Loorthia Odayar v. Gopalasami (4) and 
Rajani:Kumar Dasv. Gour Kishore Saha (5). 
The general principle applicable to cases, 
under s. 83 of the Provincial Insolvency Act; 
Ithinktis this the assignment, as an assign- 
ment is void; but, for money genuinely 
paid in discharge of genuine debts, the 
alienee will stand in the shoes of those 
whom he has paid. In the case of a mort-' 
gage debt paid off, the transfer will not 
operate asa mortgage at all, not even to 
the extent of the amount paid, but the 
alienee will be entitled to rank in the 
schedule of secured creditors to the extent 
of his payment. Consequently, I think 
the proper method of disposal by the Offi- 
cial Receiver is that the appellant should 
be allowed to rank in the schedule of 
secured creditors to the extent of the amount 
paid by him to discharge the mortgage, 
and as an unsecured creditor to the extent 
of the amountpaid by him to discharge 
the unsecured debts; and I would direct 
that this be done. 

I would give the appellant roughly pro- 
portionate costs on his success and direct 
that he receive one-third of the costs 
throughout and pay two-thirds of the costs 
throughout. 

Madhavan Nair, dJ.—I entirely 
The learned District Judge has 
held that the alienation in favour of the 
appellant should beset aside under s, 53 
of the Provincial Insolvency Act, but he 
has also found that the appellant has paid 
a sum of Rs. 1,000 thereby discharging 
two prior debts of the insolvent, namely, 
(1) Rs. 500 due to one Sinnakkal under a 
mortgage, Ex, II, and (2) Rs. 500 due to 
the Bank under Ex. III. I agree with 
my learned brother that the evidence in 


“the case fully supports these conclusions, 


It is argued that the sum of Rs. 1,000 
having been paid, the alienation in favour 
of the appellant should be upheld at least 
to the extent it is supported by considera- 
tion, and in this conneetion, some decisions 
under s, 53 of the Transfer of Property Act 
dealing with transfers made with intent 


6) 11 Ind. Cas. 868; 36 M 29; 10 M. L. T. 183; (1911) 
2 M. W.N. 152 ; 


(4) 80 Ind. Cas. 147; 46 M. L. J. 125; 19 L. W. 135; 
(1924) M. W. N. 117; A. I R. 1924 Mad. 450. 
(5) 35 0. 1051; 7 O. L. J. 586; 13 O. W, N. 761, 
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to defeat or delay creditors were referred 
to in the course of the argument. In 
Chidambaram Chettiar v., Sami Fyer (1) 
confirmed by the Privy Council in Chidam- 
baram Chettiar v. Sirinivasa Sastrial (6) it 
was held thata transfer intended to de- 
feat creditors is wholly void as an assign- 
ment though it is in part supported by 
valuable consideration; but this does not 
mean that the alienee is not to get any 
credit for the debt that he may be found 
to have actually discharged. In Palamalai 
- Mudaliar v. The South Indian Export Co. 
(2) an alienee who paid a portion of the 
consideration by discharging a valid mort- 
. gage previously binding on the property 

alienated was given a charge on the pro- 
perty to the extent of his payment. This 
principle is recognised in Loorthia Odayar 
v. Gopalasami Iyer (4) though this deci- 
sion coversa wider ground. Applying the 
. principle of these decisions, I think that 
though the assignment as an assignmentis 
void under s. 53 of the Frovincial Insol- 
vency Act, the alienee is entitled in so far 
as he has paid off the mortgage debt due 
to Sinnakkal to rank in the schedule of 
secured creditors to the extent of his pay- 
ment and, in so far as he has paid off the 
debt due to the Bank, to rank as an un- 
secured creditor. I agree with my learned 
brother that the Official Receiver should 
be directed to dispose of the claims of 
the appellant as regards these two debts 
on this basis. I also concur in the pro- 


osed order as to costs. | 
k V. N. V. Order modified. 


L, 
6) 93 Ind. Cas. 714; 37 M. 227; 26 M. L. J. 473; 18 
O W.N. 841; 16 M. L. T. 286; 20 O. L. J. 571; (1914) 
ME W. N. 754; 16 Bom. L. R. 783; 1 L. W, 963 (P. 03). 





CALCUTTA HIGH COURT. - 
AppzaL FROM ORIGINAL CIVIL JURISDICTTON 
No. 127 or 1924. 

March 13, 1925. 

Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir George 
Claus Rankin, Kr. 

“TILOKE CHAND SURANA AND ANOTHER 
—PLAINTIFFS—A PPELLANTS 

f versus 
J. B. BEATTIE & Co.—DEFENDANTS— 
Pranoto rat N tases: 
k — Mortgage suit—itecetver—Loan enan 
to Mora Bpak towards rent -Money spent on 
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improvement of mortgaged property—Collateral arranges 
ment—Receiver, whether bound—Estoppel~-Tenant in 
possession —Notice-—Hvidence Act (I of 1872), s. 115— 
TLransfer.of Property Act (IV of 1882), ss. 8, 50. 

A Receiver was appointed in a mortgage suit and 
thereafter the mortgagor entered into an arrangement 
with the tenant of the mortgaged premises under 
which the tenant advanced a sum of money to the 
mortgagor which was applied towards the repairs and 
improvement of the mortgaged premises, the morte 
gagor agreeing to set off the amount of the loan to- 
wards future rent: 

Held, that irrespective of the fact whether the Re- 
ceiver had or had not power to sanction the arrange- 
ment between the mortgagor and his tenant the 
Court would not allow him to repudiate the trans- 
action after it had been carried through, and after 
he and the mortgagees had taken advantage of 
the transaction and the money had been advanced 
and spent in the improvement of the premises which 
Were the mortgagees' security. [p. 541, col. 2.] 

Where an arrangement between a mortgagor and 
the tenant of the mortgaged premises for pre-payment | 
of rent, or for setting off future rent against money 
due from the tenant to the mortgagor, is made subse- 
quent to the date of the mortgage, such arrangement 
is only a collateral bargain between these parties-and . 
is not binding upon the mortgagee. [p. 542, col. 1,f 

Ter Rankin, J—The prixciple to be applied in the 
case of a mortgage of tenanted land is that the mort- 
gage operatesas a grant of the reversion expectant 
on the determination of the term of the lease, and 
the rents and profits accruing after the transfer pass 
to the mortgagee. The tenant in such a case has the 
protection of s. 59 of the Transfer of Property Act, if 
the rent is paid as rent and is not paid in advance. 
Any payment made by the tenant to the mortgagor in 
advance would be a mere loan. [p. 543, col. 2.] 

In the absence of an enquiry by a transferee of 
tenanted premises, the open possession of the tenant 
over the premises is notice not only of the immediate 
terms of his tenancy but of collateral agreements as 
well. [p. 545, col. 1.] | 

Appeal against the judgment of Mr. 
Justice Page, dated the 19th March 1924. 

Sir Benode Matter (with him Messrs. IT. C, 
Majumdar and S. C. Mitter), for the Appel- 
lants. : 

Mr. W. W. K. Page, for the Respond- 


ents. 


JUDGMENT. 

Sanderson, O. J.—This isan appeal 
-by the plaintiffs against the judgment of 
my learned brother Mr. Justice Page which 
was delivered on the 19th of May 1924. 

The plaintiffs brought a suit against the 
defendant, who was sued as J. B. Beattie 
& Co., to recover possession of a portion of 
certain premises, which was occupied by 
the defendant. The portion in question 
was part of the first floor of premises Nos, 3 
and 3-1, Mangoe Lane, Calcutta. 

There was a prayer for Rs. 3,160 in re- 
spect of rent up to the 3lst of August 
1923. 

There was a further prayer for damages 
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at the rate of Rs. 600 per month from the 
ist of September 1923 until delivery of 
vacant possession by reasonof the alleged 
wrongful possession of the defendant after 
the ist of September 1923. 

The defence shortly stated was that the 
defendant had been a tenant of these pre- 
mises fora long time, andthat in 1920 the 
defendant was requested by his landlords, 
Messrs. Hyam and Jones, to advance money 
in order that such money might be applied 
in repairing and improving the premises 
generally. f 

It was alleged that it was verbally agreed 
that the defendant would advance Messrs. 

-Hyam and Jones money to be spent on re- 
pairs, and that the money so advanced would 
be accepted as rent of the premises paid in 
advance and that the defendant would be 
entitled to remain in possession as tenant of 
the premises until rent of the said pre- 
mises at the rate of Rs. 200 per month 
should have accruéd to an amount equival- 
“ent tothe rent so paid in advance. 

It was alleged that the defendant ad- 
vanced in June 1920 Rs. 7,800 ; that on the 
20th of October 1921 he made a further 

. advance of Rs, 1,500, and that on the 29th 
of December 1921 he again advanced a 
sum of money, this time the sum being 
Rs, 2,500; that the money was spent by 
the landlords upon repairs and improve- 
ments of the premises inaccordance with 
the arrangement and that consequently the 
defendant was entitled to remain in pos- 
session up to some date in 1926. 

The facts of this case may be stated 
‘shortly as follows: The defendantwas a 
tenant of the portion of the premises, which 
I have mentioned, from about the year 1907 
at a rental of Rs. 150. On the }3th of 
July 1914 his landlords Messrs. Hyam and 
Jones executed a mortgage to Mr. M. A. 
Sassoon andtwo others of the whole pre- 
mises. On the 13th of January 1917, a 
mortgage suit was filed by Messrs. Sassoons, 
the mortgagees : on the 16th of March 1917 
M. A, Sassoon was appointed Receiver and 
on the 27th July 1917 a preliminary decree 
was made: onthe 24th of January 1919 
the final decree was made and it included 
an order for sale. 

It should be mentioned that on the 30th 
of April 1917 Messrs. Hyam and Jones had 
made afurther mortgageof the premises 
to Messrs. Mackintosh- Burn & Co. They 
had brought a suib and had obtained a 
decree in January 1919. They were added 
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as parties tothe suit of Messrs. Sassoons, 
and the final decree of the 24th of January 
1919 dealt not only with the rights of Messrs. 
Sassoons, the mortgagees, but also with the 
rights of Messrs. Mackintosh Burn & Co., 
as second mortgagees. 

The 6th of May 1920 is a material date 
inasmuch as the Calcutta Rent Act caine 
into force on that date. 

The first agreement, which was made 
by the defendant with his landlord, was 
on the 7th of June 1920; and, in respect 
of that, the sum of Rs. 7,800 was advanc- 
ed, and a receipt was givenin the follow- 
ing terms :— ; 

“Received from J. B. Beattie, Esq., the 
sum of rupees seven thousand and eight . 
hundred only in advance on account of 
rents of premises No. 3-1, Mangoe Lane 
for the purpose of making an additional 
room on the roof of the one storied go- 
down in the above premises, to be deducted 
out of the monthly rents payable, viz., Rs. 
200 per month.” 

Part of the arrangement was that the 
rent was to be increased from Rs, 150 to 
Rs. 200. 

On the 12th of July 1921 Messrs. Hyam 
and Jones created an equitable mortgage 
by depositing the title deeds of the pre- 
mises with the plaintiffs. i 

Ia order to carry this out Messrs. 
Sassoons were paid off and the deeds were 
handed by them to the attorneys for the 
plaintiffs ; and, a receipt was given by 


- Messrs, Sassoons in the following terms : 


“ Suit No, 270-16, 
“M.A. Sassoon v. J. I. J. Hyam, 

“ Received from Messrs. Hyam and Jones 
a cheque for Rs, 7,02,000 only, viz, 
Rs. 6,92,093-3-3 in full satisfaction of the 
plaintiff's claim for principal andinterest due 
under the decree herein and Rs, 9,906-13-3 
on account of thecosts of the suit. We 
undertake to refund excess, if any, on 
adjustment of the costs of this suit.” 

On the 20th of October 1921, as I have 
already said, a furtheradvance of Rs. 1,500 
was made by the defendant to Hyam & 
Jones and on the 29th of December 1921 
another sum of Rs.°2,500 was advanced. 
The position, therefore, up to this date was 
that Messrs. Sassoons had been paid off and 
apparently had no more interest in the pre- 
mises, The plaintiffs became mortgagees 
by the deposit of the title deeds. 

It appears that Messrs. Sassoons subse- 
quently alleged that a mistake had been 
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Made in the calculation of the amount 
which was due to Messrs. Sassoons, and 
that there was still a sum of about 
Rs. 25,000 due in respect of interest. In 
consequence thereof an application was 
made to the learned Judge sitting on the 
Original Side for the sale of the premises 
by Messrs. Sassoons: and, on the 5th of 
April 1922 an order for sale was made. 
The material part of the order was as 
follows : “It is ordered that the Registrar 
of this Court do sell the mortgaged premises 
Nos. 3 and 3-1 Mangoe Lane and No. 1 
Barrettos Lane or a sufficient part thereof 
with liberty to the plaintiffs to bid for and 
purchase the same as directed by the said 
decree dated the twenty-fourth day of Jan- 
uary one thousand nine hundred and 
nineteen for recovery of the balance of 
interest due to the plaintiffs under the 
said decree dated twenty-seventh day of 
July one thousand nine hundred and 
seventeen and it is further ordered that 
on payment to the plaintiffs the said sum 
as aforasaid the Receiver of this suit be 
discharged.” 

It is not for mein this appeal to express 
any opinion whether that order should have 
been made, having regard to the fact that 
Messrs. Sassoons had accepted the sum, 
which was actually paid to them in July 
1921, in full satisfaction of their claim for 
principal and interest and had delivered up 
the titlesdeeds. 

The result, however, was that the pre- 
mises were sold by the Registrar of the 
Court and the plaintiffs in this suit became 
the purchasers at that sale for one lac of 
rupees and the purchase was stated to be 
subject toa mortgage, dated the 12th day 
of July 1921. Asfaras I knew there was 
no such mortgage. It was, however, assum- 
ed by both parties to this appeal that the 
mortgage intended to be-referred to was the 
mortgage of the plaintiffs, dated 12th July 

Clause 15 of the conditions, upon which 
the sale was held, provided that the said pro- 
perties were sold subject to a mortgage, 
dated 12th July 1921, in favour of Messrs. 
Telak Chand Hanotmull for Rs. 6,00,000 
carrying interest at 12 per cent. per annum 
and the existing tenancies, quit rents, rights 
of way and other rights and easements if 
any affecting the same: and, it specifically 
mentioned a lease for a period of 25 years. 

The sale was held on the 24th of March 
1923, and the plaintifis became the pur- 
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chasers. Their attorneys by letter, dated 
28th March 1923, gave notice to the defend- 
ant of the sale and that the plaintiffs had 
become purchasers and they called upon the 
defendant not to pay rent to any person 
other than the plaintiffs. On the 31st May 
1923 they gave notice to the defendant to 
quit the premises by the end of June. 

Then the defendant set up the agreement 
to which I have already referred and I need | 
not read the letters with regard to that. 

On the 30th of July the plaintiff's attorn- 
eys gave further nofice to the defendant 
calling upon him to quit the portion of the 
premises occupied by him on the’ 3lst of 
August and stated that in default the 
defendant would bė held liable for dama- 
ages at the rate of Rs. 300 per month. 

The defendant did not give up pos- 
session, and this suit was filed on the 9th. 
of November 1923. 

The learned Judge dismissed the plaint- 
iff's claim altogether. 

As I understand the learned Judge's © 
judgment he treated the three payments 
which were made by the defendant in June 
1920, 20th October 1921 and 29th of December 
1921 as having been made in pursuance of 
the arrangement which was made between 
the defendant and his landlords on the 7th 
of June 1920. 

With great respect to the learned Judge, 
in my judgment, the evidence does not. 
support that finding: and, it appears to me 
that the case must be considered upon the 
basis that there was a fresh arrangement 
madein respectof each ofthese payments. | 

It is necessary, therefore, to see whether 
there is any difference in the rights of the 
parties as regards these three payments. 

I propose in the first place to deal with 
the payment of Rs. 7,800 and the arrange- 
ment which was made in respect of it in 
June 1920. 

In my opinion the evidence shows that 
the defendant advanced Rs, 7,800 to his 
landlords, Messrs. Hyam and Jones, un- 
doubtedly for the purpose of repair and 
improvement of the premises, and the 
agreement was that the money was to be 
re-paid by the landlords giving the defend- 
ant credit for the monthly rents as they 
became due at the rate of Rs. 200 per 
month. It was an implied term that the 
defendant should remain in possession of 
the premises until the whole amount was 
re-paid in this manner, unless the landlords 
re-paid in a, lump sum or otherwise. That 


[041. 0. 1096] a, 


being the arrangement, the advance of 
Rs. 7,800 would cover the rents which were 
payable for 39 months at the rate of Rs. 200 
a month, and would covera period from 
June 1920 to the end of August 1923. 

I agree with the learned Judge's con- 
clusion that the plaintiffs cannot recover 
any rents in respect of the period up to the 
end of August 1923. Iagree with the learn- 
ed Judge's finding that Messrs. Sassoons and 
the Receiver Mr. M. A. Sassoon knew about 
the arrangement which was made between 
the defendant and Messrs. Hyam and Jones 
in June 1920 and assented to it. In my 
judgment the money, which was advanced 
by the defendant, was in fact spent on re- 
pairs of the premises, as has been found by 
the learned Judge. 


‘In those circumstances, in-my opinion, 
neither Messrs. Hyam and Jones nor 
Messrs. Sassoons nor the Receiver could 
have claimed rent from the defendant for 
the period up to the 31st of August 1923. 

The plaintiffs became mortgagees by 
paying off Messrs. . Sassoons and taking 
a deposit of the title-deeds from Messrs. 
Hyam and Jones on the llth July 1921 
which was after the arrangement made þe- 
tween the defendant and Messrs. Hyam and 
Jones: and, I am at a loss to understand 
how the plaintiffs could bein a better posi- 
tion than Messrs. Hyam and Jones or 
Messrs, Sassoons or the Receiver. 

‘In my judgment the learned Judge was 
right in his conclusion as to this part of the 
< case, 

The learned Counsel for the appellants 
argued that the arrangement which was 
made between the defendant and his land- 
lords was of no effect as against the plaint- 
iffs by reason of the provisions of s. 52 of 
the Transfer of Property Act. 


ven if the plaintiffs could be said to be 
parties who would have any right under 
any decree or order which might be made 
by the Court in the mortgage suit instituted 
by Messrs. Sasscons upon which I express 
no opinion, I am of opinion that this point 
is.of no avail to the plaintiffs by reason of 
the fact that the mortgagees, who were 
plaintiffs in the suit, and the Receiver were 
both aware of the arrangement which was 
made by the defendant with the landlords 
and had assented to such an arrangement 
and the plaintiffs cannot be in a better 
position than Messrs, Sassoons or the 
Receiver, 
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The learned Counsel further relied upon 
the limitation of the Receiver’s powers as 
to dealing with the property. 

I do not think it necessary to examine 
in detail ,what were the powers of the 
Receiver, because Iam of opinion that, even 
if the Receiver had no power to sanctiqn 
the arrangement which was made between 
the defendant and his landlords, the Court 
would not allow him to repudiate the 
transaction after the transaction had been 
carried through, and after he, the Receiver 
and the mortgagees had taken advantage 
of the transaction and the money had been 
advanced and spent in the improvement 
of the premises which were the mortgagees’ 
security. I think there is no substance in 
that point. : 

The last point to which itis necessary 
for me to refer in this connection is the 
argument of the learned Counsel who ap- 
peared for the appellants, that there was 
no proof that the arrangement which was 
made in June 1920 between the defend- 
ant and Mr. Hyam was made with the 
authority of Mr. Jones, the other landlord. 

The issue was, “Was there an agree- 
ment between the defendant and Messrs. 
Hyam and Jones as -alleged inthe written 
statement ?” 

As I understand the learned Judge's 
judgment, and on reference to the evi- 
dence, thecontest was upon the question 
whether the arrangement alleged by the 
defendant had been made. There was no 
suggestion at the trial that Mr. Hyam was 
not acting with the authority of his co- 
lessor: further I do not find the point 
specifically taken in the memorandum of 
appeal. In these circumstances and 
having regard to the nature of the arrange- 
ment, which tomy mind was a perfectly 
proper arrangement, the result of which 
was for the benefit and advantage of the 
landlords and an improvement of their 
property, I have no doubt that Mr. Hyam 
in making the arrangement of June 1920, 
was acting with the authority of Mr. Jones. 
For these reasons,, I agree with the 
learned Judge’s conclysion that the plaint- 
iffs cannot recover rent in respect of 
these premises for any period prior to 
3lst August 1923. l 

The position, however, to my mind is 
different as regards the payments which 
were made by the defendant on the 20th of 
October and the 29th of December 1921. 

Thè arrangement as ta these payments 
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according to the evidence is said to have 
been similar to that. which governed the 
previous payment in June 1920. 

Butas l have already said, it seems to 
me that the evidence shows that the 


arrangements of the 20th of October 1921. 


and of the 29th of December 1921 must be 
regarded as being separate from the pre- 
“vious arrangement of June 1920. These 
two arrangements were made after the 
mortgage to the plaintiffs. That being so, 
the rule which was referred to by Lord 
Justice Swinfen Eady in Ashburton v. 
Nocton (1) is applicable. 

The learned Lord Justice stated the rule 
as follows :—“If the. arrangement be- 
tween mortgagor and tenant for pre-pay- 
ment of rent, orfor setting off future rent 
against money due from the tenant to the 
mortgagor, be made subsequent to the date 
of the mortgage, such arrangement. will 
be treated’as a collateral bargain between 
those parties and not binding upon the 
mortgages.” 

Therefore, unless it can be shown that 
the plaintiffs assented to the above-men- 
tioned arrangements between the defend- 
ant and the mortgagors, Iam of opinion 
that the plaintiffs are not bound by them. 
There is no evidence to show that the 
plaintiffs consented to the arrangements; 
and, in my judgment, in-October and De- 
cember 1921 Messrs. Hyam and Jones 
were not in a position to give more than 
their personal undertaking to set off the 
sums which would become due in respect 
of the monthly rents against the advances 
which the defendants made so long as 
they were in a position so to do. They 
were not able to bind the plaintiffs, the 
mortgagees, or to deprive the mortgagees 
of any of their rights, which would include 
the right to give notice to the defendant 
to pay the rent to them and on failure by 
the defendant to pay the rent to determine 
the tenancy. 

It was alleged that Mr. Hyam did not 
inform the defendant of the mortgage 
which had been created in favour of the 
plaintiffs. Even if that be so, although 
one may sympathise with the defendant, 
it does not affect the plaintiffs’ rights. 


The learned Counsel for the defendant 
based part of his argumentupon the Cal- 
cutta Rent Act and urged that his client 


(1) (1915) 1 Ch, 274 at p. 291; 84 L. J. Ob, 193; It 
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was safeguarded by reason of the provisions 
thereof. f : 

In my opinion the Calcutta Rent Act is 
not sufficient to release the defendant from 
his liability fur the reasons that the rent 
after August 1923 had not been paid by 
the defendant tc the persons to whom it 
was due, namely, the plaintiffs. 

There are two other points to which it 
is necessary for meto refer. The learned 
Counsel for the defendant relied upon the 
doctrine of merger. He referred to the 
fact that the plaintiffs had purchased the 
property at the sale which was held under 
the order of the Court in March 1923 and 
he relied upon the conditions of sale in 
el. 15, to which I have already referred. 

He urged that the plaintiffs were affect- 
ed with notice of the defendant's tenancy: 
and forthe doctrine of merger, he relied 
upon the case of Toulmin v. Steere (2) and 
of Smith v. Phillips (3). 

I am of opinion that the doctrine of- 
merger is not available to the defendant. 

It was held in the case of Gokoldas 
Gopaldas v. Puranmal Premsukh Das (4)- 
that the doctrine of Toulmin v. Steere (2) 
.is not applicable to Indian transactions, 
except as the law of justice, equity and good 
conscience. 

Sir Richard Couch, in giving the judg- 
ment of the Judicial Committee stated as 
follows: “The doctrine of Toulmin v. Steere 
(2) is notapplicable to Indian transactions, 
except as the law of justice, equity and 
good conscience. Andif it rested on any 
broad intelligible principle of justice it 
might properly be so applied. Butit rests 
on no such principle. If it did . it 
could not be excluded or defeated by de- 
clarations of intention or formal devices 
of conveyancers, whereas it isso defeated 
every day, When an estate is burdened 
by a succession of mortgages, and the 
owner of an ulterior interest pays off an 
earlier mortgage, itis a matter of course 
io have it assigned to a trustee for his 
benefit as against intermediate mortgagees 
to whom he is not personally liable. 

“In India the art of conveyancing has 
been and is of a very simple character. 
Their Lordships cannot frd that a formal 
transfer of a mortgage is ever made, or an 


(2) (1817) 3 Mer. 210; 36 B. R. 81; 17 R. R. 67, 
(3) (1837) 1 Keen 694; 6 L. J. Ch. 253; 48-1, R. 474; 
14 R. R. 138. 

(4) 10 O. 1036; 11 I. A. 126; 8 Ind. Jur. 396; 4 Ean 
P. O. J. 543; 5 Ind. Dec, (x, s.) 692 (P, O), 
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intention to keep it alive ever formally ex- 
pressed. To apply to such a practice the 
doctrine of Toulmin v. Steere (2) seems to 
them likely, not to promote justice and 
equity, but to lead to confusion, to multipli- 
cation of documents, to useless technicali- 
ties, to expense, and to litigation.” 

I agree with the learned Counsel’s argu- 
ment to this extent that the plaintiffs, when 
they bought the premises, did receive 
notice of the defendant's tenancy and were 
thereby put upon enquiry and they must 
betaken to have had knowledge of the 
actual facts. 

Now, what were the facts of which they 
would have become aware upon enquiry ? 

Messrs. Hyam and Jones had made 
arrangements with the defendant in October 
and December 1921, by which the above- 
mentioned sums were advanced by the de- 
fendant, and they had entered into a col- 
lateral bargain by which they had made 
themselves personally liable to set off the 
monthly rents as they became due against 
the sums which had beén advanced, and 
so tore-pay them. The plaintiffs would 
have found that these arrangements were 
made after the date of the plaintiffs’ mort- 
gage and that they, the plaintiffs, were not 
bound by them; consequently, in my judg- 
ment, neither of theabove-mentioned points, 
upon which the learned Counsel relied, are 
sufficient to release the defendant from his 
liability. 

In my judgment, the plaintiffs cannot 
recover any rent for any period prior to the 
end of August 1923. But the -plaintifis are 
entitled to possession of the premises and 
to recover mesne profits after the 3lst of 
August 1923. 

The result is that the plaintiffs’ claim for 
rent for the period up to the 31st of August 
1923 is dismissed; the plaintiffs are entitled 
to a decree for Rs. 200 for rent for the 
month of September 1923, and they are 
entitled to a decree for mesne profits from 
the lst of October 1923 until the date of 
delivery of possession at the rate of Rs. 210 
(two hundred and ten) per month, which 
we consider to bea fair rate to be paid for 
the occupation of the premises. The pos- 
session of the premises must be vacated by 
the defendant onor before the expiry of 
three months from to-day. 

We have considered the question of costs: 
and, having regard to the peculiar features 
of this case, we have come to the conclu- 
sion thah each party should pay its own 
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costs not only of the appeal but also of the 
trial. Itis not necessary to mention all 
the reasons which have weighed with 
us: it is sufficient to say that the plaintiffs 
have failed with regard to a substantial 
part of their claim in which they persisted 
even in the Court of Appeal. 

Rankin, J.—I agree. : 

As regards the arrangements which were 
made in October of 1921 and December of 
1921, which were after the mortgage by 
deposit to the appellants, had been made 
by Hyam and Jones on the 12th of July 
1921 upon ihe terms of the registered deed 
of that date—the position is controlled 
entirely by s. Band s. 50 of the Transfer of 
Property Act. The principle to beapplied 
in the case of a mortgage of tenanted land 
is that the mortgage operates as a grant 
of the reversion expectant.on the determi- 
nation of the term. In India a mortgage 
by deposit has the same effect asa “legal 
mortgage. Bye. 8 accordingly, when this 
mortgage by deposit was entered into in 
July 1921, there passed to the mortgagees, 
namely, the appellants, the rentsand pro- 
fits accruing after the transfer. The re- 
sult is that the tenant in such a case has 
only the protection ofs.£0 of the Transfer 
of Property Act, which is the equivalent in 
India of the old Statute of Queen Anre 
which was canvassed in De Nicols v. Saun- - 
ders (5) and, the principle of that case 
applies where the arrangement in question 
has taken place subsequent to the mort- 
gage. In order to get the benefit of the 
protection of s. 50 the tenant must pay 
rent as rent, and must not pay rent in ad- 
vance which, in these circumstances, is a 
mere loan to the mortgagor. I entirely 
agree that the evidence does not admit for 
a moment of these two subsequent arrange- 
ments of October and December 1921 being 
regarded as the carrying out ofa previous 
arrangement entered intoin June 1920, and 
I respectfully differ from the learned Judge 
insofar as he has not differentiated be- 
tween the first of the three arrangements 
and the others. 

The only argument which to my mind 
requires examination ia support of the 
claim of the respondent to stand as against 
the appellants, upon the later arrangements, 


_is the argument urged before us that al- 


though the appellants, had their mortgage 
ofthe 12th of July 1921 stood by itself, 

(5) (1870) 5 ©. P. 589; 39 L.J, 0, P, 207; 22 L, T, 
661; 18 W. R, 1106, 
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would not have been bound by the arrange- 
ments of October and December 1921, 
nevertheless when they came to take as 
auction-purchasers in March 1923 the equity 
of redemption subject to their own mort- 
gage, they became unable to set up as 
against the respondent the rights which 
they had under their mortgage of July 
1921. That, as has been pointed out, isthe 
doctrine of merger and the cases which were 
relied upon before us, the cases of Smith v, 
Phillips(3) and Morrogh v. Alleyne (6) are 
mere illustrations of the doctrine of merger 
laid down in the caseof Toulmin v. Steere 
(2), an authority which has been much 
buffeted by modern decisions both in India 
and in England. I see myself no principle 
in saying in this case that the appellants’ 
position as against the respondents’ was 
made worse by the circumstance that they 
paid one lac of rupees and bought in the 
equity of redemptionin addition to their 
subsisting mortgage. It remains, therefore, 
to consider the rights of the parties as re- 
gards the transaction which was entered 
into on the 7th of June 1920, 


Now, the facts as to this transaction are 
not very satisfactorily presented in the evir 
dence. The evidence of Mr. Beattie is that 
the roof of the premises—and I understand 
he is speaking not only of his own part of 
the premises—was in a bad condition, that 


it was leaky, thatit required repairs and ` 


that the premises otherwise were bad and 
required repairs. Mr. Hyam's evidence is 
the same and there is no cross-examination 
of either witness tending to show that that 
version of the facts was in any way incorrect. 
It is quite true that when one scrutinizes 
the receipt, dated the 7th of June 1920, one 
finds that the advance is said to be for the 
purpose of “making an additional room on 
theroof of the one-storied godown in the 
- above premises.” When the plaintiffs’ 
witness Mr, Shorsbree was in the witness- 
box hé was cross-examined on the basis that 
a part of the premises was to be constructed 
out of the advance. However, that may be, 
the defendant and Hyam both go into the 
witness-box, they are not asked anything to 
throw doubt upon the story that the pro- 
perty as awhole wasout of repair and that 
the purpose of that advance was to enable 
repairs to be made. The learned Judge 
has accepted that view: and, in the circum- 
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stances, it is quite impossible for this Court 
to accept any suggestion to the contrary. 
The position, therefore, was this: A mort- 
gage with the Sassoons had been made 
in 1914. In a suit which was solely 
between the Sassoons and Hyam and Jones 
and which had begun on the 18th of Jan- 
uary 1917, one of the Sassoons had been 
appointed Receiver so far back as the 16th 
of March 1917. A later mortgage had been 
given to Mackintosh Burn, Ltd.,in April 
1917, and notwithstanding that a prelimin- 
ary decree had been passed in the Sassoons’ 
suit on the 27th of July 1917, not till 1918 
did Mackintosh Burn, Lid., bring a suit at 
all. The final decree for sale on the 24th 
of January 1919 was made in the Bassoons’ 
suit to which Mackintosh Burn, Ltd., were 
added as parties in order that the rights of 
all persons might be worked out in each 
other’s presence. It appears that Mr. 
Tiyam was acting really as manager for 
the Receiver; so he says. At all events, 
the Receiver was. allowing him to make 


out the rent bills, to endorse them to him’ 


and the Receiver’s peon collected the rent. 
The Receiver and Hyam were managing 
this property for a period of over three 
years; and we must take it that the time 


came when the property required to be re- 


paired. Atthat time it so happened that 
Mr. Beattie was in this position, at all 
events, as regards the main part of the 
premises, that under the Calcutta Rent Act, 
he had, so long as he would keep the cov- 
enants, fixity of tenure, and, in these circum- 
stances, the Receiver and Hyam knowing 


-that they could not eject the defendant or 


claim more rent, and being in need of 
money got the necessary money for repairs 
by getting him to pay rentin advance. It 
was a substantial amount of Rs. 7,800. I 
do not regard that asif the Receiver was 
wrongly making a lease for three years. 
It isa mere arrangement whereby Hyam 
and the Receiver too, in order to get the 
advance, undertook, so long as Mr. Beattie 
kept the covenants, that they would not 
attempt to give him notice to quit at all 
events unless they paid off the balance. 
That may or may not be an arrangement 
within the competency of a Receiver, but 
it was done with the consent of the Sassoon. 
‘mortgagees. It was done ata time when, 
as the learned Judge found, Mr. Beattie had 
not been informed about Messrs. Bassoons’ 
mortgage. To my mind it was an entirely 
unreasonable arrangement, I do not say 


. 
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that it was contrary to the Receiver's duty. 
Butif it was, I donot understend why we 
are to suppose that the consent of Mackin- 
tosh Burn & Co. was lacking to a perfectly 
good and very beneficial agreement to which 
they have never objected. 

- We have to consider whether it binds 
ue Waaah morigagees of the 12th of July 

Now, it seems to me that the cases of 

Green v. Rheinberg (7) and Ashburton v. 
Nocton (1) show that such an arrangement 
will in equity bind a person taking a trans- 
fer of the reversion, unless he can show 
that he purchased for value without notice. 
This no doubt is an advance upon the 
oon Law stand point of Cook v. Guerra 
In this case there was a tenant upon the 
property and his open possession is notice 
not only of the immediate terms of his 
tenancy but of collateral agreements -as 
well, in the absence of all enquiry by the 
transferees. 

Under the doctrine, therefore,-illustrated 
by Daniels v. Davison (9), the mortgagees 
in this case, who made no enquiry, are not 
entitled to say that they were purchasers 
for value without notice. Therefore, the 
transfer of the reversion to them by the 
equitable mortgage of the 12th of July 
1921 is not a transfer free from the rights 
of the respondent under the arrangement 
of the 7th of June 1920. 

In these circumstances the learned Coun- 
sel for the appellant says that in view of 
fact that he in March 1923 became the 
auction-purchaser of the property subject 
to his own mortgage as-has been already 
detailed, he can obtain a better right and 
a right to override the arrangement of June 
1920 by the doctrine of lis pendens. I do 
not understand. him to argue that he could 
obtain a better right than Messrs. Sassoons, 
the mortgagees, by the doctrine of subroga- 
tion, but he says that as he ultimately 
became the auction-purchaser he obtained 
a beiter right by the doctrine of lis pendens. 
To my mind, that doctrine has no applica- 
tion to this case, not because I am prepared 
to hold that an auction-purchaser is neces- 
sarily outsides. 52 of the Transfer of Pro- 
perty Act, but because it seems tome that 


(7) (1911) 104 L. T. 149. . 
(8) (1872) 7 O. P. 132; 41 L. J. ©. P. 89; 26 L.T. 
W. R. 367. 
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where the Court is by its Receiver manag- 
ing property for a series of years in a 
mortgage suit the person who takes the 
property after that management cannot 
under this section go back and rip up such 
transactions of the Receiver and question 
their formal propriety. The doctrine is 
intended to prevent one party to.a suit 
making an assignment inconsistent with 
the right which may be established in the 
suit and which might require a further 
party to be impleaded in order to make 
effectual the Court's decree. t 

I think that the arrangement is one which 
binds the appellant. 

The respondent being prima facie month- 
ly tenant, was given on 30th July 1923 a 
month's notice to leave after August 1923, 
and it is for him to show what this arrange- 
ment of June 1920 was, and to show that. 
it prevented the owners of the reversion - 
from giving him a valid notice to quit as 
they purported to do. 

The arrangement was on the 7th of June’ 
1920. There is no evidence or suggestion 
that the rent of the respondent was payable 
monthly in advance. The arrangement was 
according to the written document simply 
this: “For the purpose of making an 


*additional room on the roof ofthe one- 


storied godown in the above premises, to be 
deducted out of the monthly rents payable, 
viz, Rs, 200 per month.” Ihave no doubt 
that the intention was that on the Istof July 
the rent for June should be taken to be 
Rs. 200 and Rs. :00 should be cancelled 
The learned Judge taking, 
rather at the foot of the letter, two passages 
in the evidence appears to have thought 
that the arrangement was that the rent. 
should be increased only as and when the 
repairs were finished. That,I think, is not 
the meaning of the receipt: and, sofar as 
I can gather, the computation of the de- 
fendant in para. 5 of the written statement 


‘was not based upon anything of the sort. 


There is no evidence as to when the-repairs 
were finished; and the burden lies entirely 
upon the defendant. In para. 5 of the 
written statement the computation is made 
as if the increased rent first applied to the 
month of July 192u, that is to say, the rent 
payable on the lst of August, assuming it 


.to be payable in arrear in respect of July 


1920. 

In my judgment, the evidence does not 
show that: aud, I think, therefore, that 
there was a good notice to quit determin« 
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ing the respondent's status as a monthly 
tenant, Thereafter his right to continue 
in occupation rested solely on the Rent 
Act. The writ was issued on the 7th of 
November at a time when the rent for 
September had no} been paid to the proper 
person, and, as the tenant had no further 
right to notice, there is no answer to the 
suit under the Caleutta Rent Act as a 
matter of ejectment. He cannot, however, 
be charged more than Rs, 200 for Septem- 
ber 1923. 


Zz. K. Order accordingiy. 
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MADRAS HIGH COURT.. 
Civit Revision Petitions Nos. 854 AND 
855 or 1925. 
October 28, 1925. 
Present:—Mr. Justice Jackson. 
Tar VICE-CHAIRMAN, CHIDAMBARAM 
MUNICIPALITY —Derzenpantr—PEriTionER 
i VETSUS 
GANASAMBANDHAM PILLAI— 
—PLAINTIFF— RESPONDENT. 
Madras District Municipalities Act (V of 1920y— 
Rules for conduct of elections, r. 5—Candidate's name, 
omission of, in final list of valid nominations—Remedy 
of party aggrieved—Civil Courts, jurisdiction of— 
_ Statutory tribunal, creation of--Effect. 

Where a special tribunal out of the ordinary course 
is appointed by an Act to determine questions as to 
rights which are the creation of that Act, then except 
so far as otherwise expressly provided or necessarily 
implied, that tribunal's jurisdiction to determine those 
questions is exclusive. Ifthe tribunal has functioned 

“and given a decision whether right or wrong, the Civil 
Court has no jurisdiction. It is only when the special 
tribunal has refused to function that a Civil Court 
exercises the jurisdiction which the proper tribunal 
has failed to exercise. [p. 546, col. 2; p. 547, col. 1.] 

Sarvothama Rao v. Chairman, Municipal Council, 
Sidapet, 73 Ind. Cas, 619; 47 M. 585 at p. 594; 17 L. 
W. 431; (1923) M, W. N. 266; 32 M. L. T. 178; 45 M. L. 
J. 23; A. I. R, 1923 Mad. 475 and Bhaishankar Nana- 
bhai v, Municipal Corporation, 31 B. 604; 9 Bom L. R. 
417, followed. 

Where at an election ofa Councillor for one of the 
wards of a Municipality, the name ofa candidate is 
omitted from the final list of valid nominations pub- 
lished under r. 5 of the ection Rules, the remedy of 
the aggrieved party isgto refer the matter to the 
Local Government under r; 31 or to filean election 
petition under r, 1 of the Election Dispute Rules, and 
not a suit for injunction restraining election in a Civil 
Court. [p. 546, col. 2.] . 


Petition, under s, 115 of Act V of 1908 
.„ and s. 107 of the Government of India Act, 
- praying the High Court to revise an order of 


ry 
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the Court of the District Munsif of Chidam- 
baram,inI. A. No, 1005 of 1925 in Original 
Suit No. 602 of 1925. 

Mr. T. R. Ramachandra Iyer, for the 
Petitioner. 
Mr. Patanjali Sastri, for the Respond- 
ent. r 5 

JUDGMENT.— The petitioner seeks to 
set aside two orders of the District Munsif 
of Chidambaram, one ordering the produc- 
tion and the other ordering the attachment 
and seizure of the ballot boxes’ in the 
election of a Councillor for the 4th ward of 
Chidambaram Municipality. There is no 
ground for presumption from the record 
at this stage of the proceedings that the 
District Munsif had any jurisdiction to in- 
terfere with the final election. It seems 
that when the final list of valid nomina- 
tions was posted in accordance with Elec- 
tion Rule 5, the respondent found that his 
name had been omitted. Accordingly he 
{lled O. S. No. 502 of 1925 in the Court of 
the District Munsif of Chidambaram. His 
remedy would have been to refer to the 
matter to the Local Government under 
r. 31 or to have filed an election petition 
under r. lof the Election Dispute Rules.: 
As Mr. Justice Wallace observes in Sarvo- 
thama Rao v. Chairman Municipal Council, 
Sidapet (1) it is impossible in deciding the 
propriety of an injunction to avoid decid- 
ing on the maintainability of the suit and 
it is better if the Court concerned decide 
the two questions together. But the Munsif 
does not seem tohave addressed his mind 
to this question of jurisdiction. The law 
is quite clear, and is set forth both in the 
Madras raling quoted above and in Bhat- 
shankar Nanabhai v. Municipal Corporation 
(2) where a special tribunal out of the 
ordinary course is appointed by an act to 
determine questions as to rights which are 
the creation of that Act, then except so far 
as otherwise expressly provided or neces- 
sarily implied, that tribunal's jurisdiction 
to determine those questions is exclusive 
|Bhaishankar Nanabhai v. Municipal Corpo- 
ration (2).] If this tribunal had functioned 
and given-a decision whether right or 
wrong, 1 am clear that the Civil Court 
would have no jurisdiction. It is only when 
the special tribunal has refused to function 
that a Civil Court exercises the jurisdiction 


(1) 73 Ind. Cas. 619; 47 M, 585 at p. 594; 17L. W. 
431; (1923) M. W. N. 266; 32 M. L. T. 178; 45 M. L. d. 
23; A. I. K. 1923 Mad. 475. 

(2) 31 B. 604; 9 Bom. L, R. 417, 
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which the proper tribunal has failed to 
exercise [Sarcvothama Rao v. Chairman, 
Municipal Council, Sidapet (1).| i 

It is idle for the respondent to complain 
that if that is the law, it deprived him of 
the speedy and drastic remedy which he 
personally desires. It is only under the 
Statute, that he has any rights at all ‘in this 
matter, and he must submit to the whole 
statutory scheme, instead of accepting the 
privileges, and repudiating disabilities. It 
1s an essential condition: of those rights 
that they should be determined in the 
manner prescribed in the act to which they 
owe their existence. In such a case there 
18 no ouster of the jurisdiction of the 
ordinary Courts for they never had any, 
there is no change of the old order of 
things; a new order is brought into being 
_ Bhaishnakar Nanabhaiv. Municipal Corpora- 
~ tion (2), Nor are the reasons for the Statute 
far to seek. í 

It isa positive practical necessity that 
these elections should be held and com- 
pleted without being delayed at every 
stage by:some person who considers that 
he has a personal grievance, and itis highly 
important that the ordinary Courts of Law 
should be kept entirely immune from the 
excitement that elections invariably gene- 
rate, It would be deplorable if Munsif's 
Courts were to become the storm centre 
of disputed elections. If these principles 
require illustration the present case could 
hardly be bettered. An election-has been 
held which ought not to be delayed because 
a Chairman has to be elected in November 
yet all the ballot boxes for one ward are 
in the Munsif’s Court, and the Munsif has 
plunged into the fray not only with the 
fervour but with the vocabulary of the 
hustings. -The respondent made, yet a 
third application to have the taking of the 
votes stopped by the injunction, and the 
Monsif ordered that the election should 
not proceed without the respondent as can- 
didates Whereupon the Chairman added 
his name as a candidate and proceeded. 
The Munsif describes this Act, which was 
certainly nöt in contravention of the plain 
terms of his order as an insultand gress 
- insubordination. Evidently he regards 
himself as the authority in supreme control 
of the election, and the various other func- 


ticnaries aré his subordinates and it is. 


precisely toavoiding putting the Courts of 
Law in this intolerable invidious position 
that the Legislature is careful to appoint 
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special tribunals and to exclude the ordi- 
nary jurisdiction. 

I find that the orders in question were 
passed without jurisdiction and order the 
District Munisf of Chidambaram to restore - 
ihe ballot boxes to the proper authority. 
The injunctions are cancelled, costs to peti- 
tioners. : 
VN. Y. 

k. L. 


Order set aside. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Srconp CIVIL APPEAL No. 25 or 1923. 
July 9, 1924. 
Present:—Mr. Kennedy, J. C. and Mr. 
: Lobo, A. J. O. 
TANUMAL AND oTHERS—APPELLANTS IN 
APPEAL No. 25 AND RESPONDENTS IN APPEAL 
No. 20 > 
- VErSUS 

GANGA RAM AND OTHERS— RESPONDENTS 

IN APPRAL No. 25 AND APPELLANTS IN APPEAL 
No. 20. : 

Contract Act (IX of 1872), s. 258—Partnership—~ 
Death of partner—Agreement by managing member of 
joint Hindu family to continue partnership, effect of 
—Right to sue for accounts of old partnership, whe- 
ther survives, i 

Ordinarily a partnership is dissolved by the death 
of one of the partners but there may be an implied 
contract to continue the ‘partnership after the death 
ofa partner and in such a àse the partnership would 
continue between the persons who have entered into 
such contract. Where such acontract is entered into Ly 
the managing member cfa joint Hindu family not on 
behalf of the members of the family but acting merely 
on his own behalf, the contract is not binding on the 
other members of the family. [p. 549, col. 2.] 

Where a partnership is continued after the death 
of one of the partners it is, however, technically a new 
partnership and not the old partnership. On the 
death of a partner each surviving partner is presum- 
ed, where the partnership is continued, to invest in 
the new partnership his share of the assets of the 
dissolved partnership and to take over his share of 
the liabilities of that partnership. So that even where 
a partnership is so continued one of the continuing 
partners has a right to demand a settlement of 
accounts of the old partnership up to the date of the 
death of the deceased partner, and he does not lose 
his right to such an accounts by reason of his agree- 
ment with the surviving partners to continue the 
partnership. [p. 549, col. 2; p. 550, col. 1.] 

Mr. Kimatirat Bhojraj, for the Appellant. 

Messrs. Suganlal, H. Jeswani, Dipchand 
Chandumal, for the Respondents. 

JUDGMENT .—The appellants in Ap- 
peal No, 20 who are the respondents in Ap- 
peal No. 25 and one Tolaram father of the 
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respondents in Appeal No. 20 entered into 
a partnership at Rohri in the name of 
Gangaram Dholandas & Co., to carry on 
certain saltpetre contracts at Ludhiana. 
The partnership commenced in May or 
June 1915. A regular deed of partnership 
was executed some months later. Tolaram 
was a gumashta or working partner with a 
share of 2 annas and 3 pies out of 
13-annas and 6 pies. Some time after 
May. 1915, the firm of Gangaram Dholan- 
das & Co. became amalgamated with 
another firm carrying on similar busi- 
ness at Kot Ramchand. in the name and 
style of Gellanand Basantram on certain 
terms and conditions with which for the 
purposes of this appeal we are not concern- 
6 : 


On the 8th July 1918, Tolaram died 
leaving surviving him his four sons the 
respondents in Appeal No. 20 one of them 
Ladhoomal being a minor. It does not 
appear from the record what happened for 
some months after the death of Tolaram 
but on 19th November 1918, the respondent 
No. l in Appeal No 20 Tanumal wrote to 
the appellants Nos. 1 to3in Appeal No. 20 a 
chit the relevant portion whereof reads as 
follows :. wae 

“T after due respect write to say that my 
deceased father Munshi Tolaram was a 
partner in this concern and his share is 
2 annas 3 pies out of 13 annas 6 
pies but now as my father Munshi Tcla- 
ram has died I bind myself to have the 
same share on the same terms in his stead 
and on his behalf. I will pay whatever pro- 
fits arid losses occurred before or after this 
in proportion to the same share.... I 
agree to pay Rs. 30 a month for the inter- 
vening period from the date of my father's 
death till I join. Therefore, I write this 
chit in order to continue on the partnership 
for the future.” 

It appears that nothing further was done 
till April 1919 when the appellants in Ap- 


peal No, 20 met respondents Nos. 1 and 3. 


Disputes then arose between them respond- 
ent No. 1 desiring that his brother respond- 
ent No. 3 should work in his stead in the 
partnership as he himself was employed in 
Government service and the appellants in 
Appeal No. 20 contending that the partner- 
ship deed which had been prepareu should 
be signed by the respondent No.1 which the 
respondent No. | refused to do. The result 
was that the partnership deed was not exe- 
cuted, 
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On 18th June 1919 respondents Nos. 1.. 
and 3 in Appeal No. 20 served. a notice on 
appellants Nos 1 to 3 wherein it was al- 
leged that the partnership came to an end 
on the death of Tolaram and that Tolaram 
and his sons formed ajoint Hindu family. 
A demand was formulated in the said 
notice for settlement of accounts of the 
partnership up to the death of Tolaram. 
The accounts not having been settled the 
respondentsin Appeal No. 20 filed Suit 
No. 1008 of 1919-in the Court of the Sub- 
ordinate Judge of Rohri for settlement of 
partnership accounts as claimed in the 
notice of 18th June above referred to. The 
main defence put up in this suit by the 
appellants in Appeal No. 20 was that the 
partnership was not dissolved on the death 
of Tolaram, that the chit executed by 
Tanumal on 19th November 1918 was exe- 
cuted by him in his capacity as eldest 
surviving member and manager of the 
joint family consisting of himself and his 
younger brothers, that the said chit was, 
therefore, binding on the respondents in 
Appeal No 20 and that by reason of that 
chit which related back to the death of 
Tolaram the partnership had to be con- 
sidered as a continuing partnership which 
had never been dissolved and the business. 
whereof was still being carried on and that 
the plaintiffs, therefore, could not sue for - 
accounts without suing for a dissolution of 
the partnership. 

The learned Subordinate Judge of Rohri 
dismissed the suit accepting the defence 
put up by the appellants in Appeal No. 20. 
as set out above, discrediting Tanumal’s 
attempts to prove a partition among the 
brothers subsequent to the death of Tola- 
ram and discrediting also Tanumal's al- 
legation that the chit of November 1918, 
Ex. 118 in the case was of a conditional 
character and not a complete agreement. - 

Against this decision the respondents 
Nos. 2 and 4 in Appeal No. 20 filed an ap- 
peal in the District Court, Sukkur being 
Civil Appeal No. 17 ‘of 1921, the respond- 
ent No. 1 and the appellants in Appeal 
No...0 were made respondents in that - 
appeal. The learned District Judge ac- 
cepted ibe findings of the learned Sub-.° 
erdinate Judge as to the -jointness of 
the respondents in Appeal No. 20-and as to 
the..final and binding nature of Tanumal’s 
chit, Ex. 118. He, however, held that the . 
chit was binding cn Tanumal alone that he 
had executed it in his own name and in hia 


` 
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own personal capacity and that, therefore, 
it had no binding effect on his three bro- 
thers respondents Nos. 2—4 in this appeal. 
He held that Tanumal had by this reason 
of Hx. 118 disentitled himself from claim- 
ing accounts, Nos. Z and 4 were so entitled. 
He, therefore, allowed the appeal and in 
consequence thereof respondents Nos. 2—4 
in Appeal No. 20 became entitled to claim 
-from the appellants in Appeal No. 20 an 
account of the partnership till the death of 
their father. 

Against this decision which would lead 
to obvious difficulties the appellants have 
filed this Second Appeal No. 20 ‘of 1923 
while Tanumal has filed the companion Ap- 
peal No. 25 of 19-3. 

Now it appears to us that the important 
point in these two-connected appeals is as 
to what was the effect of Tolaram's ‘death 
upon the partnership between Tolaram and 
the applicants in Appeal No. 20. 

That partnership was governed by the 
terms of a partnership deed dated 9th No- 
vember 1915. The deed is not before us 
but itis agreed on all hands that it was 
silent with regard to the question as to 
whether or not the death of any partner 
resulted in a dissolution of the partnership. 
There was, therefore, no express contract 
for a continuation of the partnership after 
the death of Tolaram. Now s. 253 of the 
Indian Contract Act, provides that in the 
_ absence of any contract to the contrary the 
relation of partners to each other are to be 
determined by rules mentioned therein and 
according to sub cl. (10) of s. 253, Indian Con- 
trast Act, a partnership is dissolved by the 
death of any partner. 

Both the lower Courts taking into con- 
sideration Ex. 118 and the course of events 
prior and subsequent thereto have held 
that an implied contract to continue the 
partnership must be inferred therefrom, the 
only difference between the finding of the 
two Courts below on this point being that 
whereas the learned Subordinate Judge 
considered that all the respondents in Ap- 
peal No. 20 were parties to that contract 
aod bound by it, the learned District Judge 
held that the respondent No. 1 alone had 
agreed to the continuation of the partner- 
ship as between the appellants in Appeal 
No. 20 and himself. 

We are inclined to agree with both the 
lower Courts in their finding that Kx. 118 
was a final and complete agreement to con- 
tinue the partnership from the date of the 
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death of Tolaram, It appears to us that the 
wording of Ex. 118 is clear and. explicit 
and is not subject to any such condition 
or conditions as were confended for by the 
executant Tanumal. With regard to the 
question as to whether it binds the brothers 
of Tanumal the executant, we are of. opin- 
ion that the finding of the learned :Dis+ 
trict Judge that it does not is correct. It 
epee to us that the absence in Ex. -118 
of all reference to the joint family consist- 
ing of Tanumal and his brothers, the fact 
that Tolaram was merely a gumashta part- 
ner in the firm of Gangaram Dholandas 
& Co., the fact that there is nothing -on 
the record to show that the joint family 
consisting of Tanumal and his brothers 
were between July 1918 and November 
1918 treated as partners in the business-all, 
show that in executing Ex. 118 Tanumal 
was not acting on behalf of the joint 
family of which he. was the eldest member 
and manager but that he was acting merely 
on his own behalf. The agreement to con- 
tinue the partnership will, therefore, be 
binding only on the respondent No. 1, 
Tanumal in Appeal No. 20. But granting 
this to be so we do not agree that Tanu- 
mal has thereby deprived himself of his 
right to an account of the partnership till 
the death of his father Tolaram. 

Even regarding the partnership as a con- 
tinuing ene so far as respondent Tanumal 
is concerned, there is ample authority in 
our own Court for holding that where a 
partnership is continued after the death of 
one of the partners it is technically a new 
partnership and not the old partnership, 
Inthe case of Parchomal v. Pamandas 
(1), Crouch,-A. J. ©, states: “When 
a partnership is a continuing one, there 
is, technically, anew partnership formed 
whenever any partner dies. On thedeath 
of such partner, each surviving partner 
is presumed to invest in the new part- 
nership his share of the assets -of the. 
dissolved partnership and to take over his 
share of the liabilities.” Again inthe case 
of Ramdas v. Partabrai (2) it has been held 
by another Bench of this Court that where 
a partnership is continued after the death 
of one of the partners it is technically a 
new partnership and not the old partner- 


Des NA 


_ship. In the present case, therefore, as 


there was after the death of Tolaram tech- 
nically a new partnership the old partner- 


(1) 4 Ind. Cas. 609; 3 S. L. R. 108. 
(2) 23 Ind. Oas. 771;7 8. D. R. 85. 


550 
ship stood iga logieally there could 
be nothing to prevent a settlement of ac- 
-counts thereof and this is exactly what the 
respondent in Appeal No. 20 sought in the 
Original Court. The four respondents as 
surviving members ofajoint Hindu family 
have an identical cause of action, namely, 
the dissolution of the partnership caused by 
the death of Tolaram and the consequent 
right to claim an account of the said part- 
nership and on the authorities referred to 
above the respondent No. lin Appeal No. 20 
does not lose his right to such accounts by 
reason of his agreement with the surviving 
partners to continue the partnership. 
~ We must, therefore, allow Tanumal's 
Appeal No. 25 of 1923 with costs of both 
Appellate Courts on the respondents and 
dismiss with costs throughout the appeal of 
Gangaram and others No. 20 of 1923. The 
respondent Tanumal as well as the other 
three respondents in Appeal No. 20 are 
granted a preliminary decree for accounts 
of Tolaram’s 2 annas 3 pies share out 
of 13 annas 6 pies in, the partnership 
business up to the time of Tolaram's death 
in July 1918. The Court of the Subordinate 
Judge, Rohri to proceed with the suit ac- 
cording to law. 


Z. K. Appeal allowed, 
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MADRAS HIGH COURT. 
Crvin Revision PETITIONn No. 440 
oF 1924, 

February 4, 1926. 
Present:—Mr. Justice Devadoss. 
ABDUL AMEETH SAHIB—PLAINTIFF 
—PETITIONER 


VETSUS 4 
PONNAMBALA MUTHURIAN— 
DEFENDANT —RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. VII, r. 10 
—Wrong Court, presentation of plaint to— Duty of 
Court—Finding as to merits, legality of. 

Where a Court holds that it has no jurisdiction to 
entertain a suit, it should not go into the merits of 
the case but should yetur it for presentation to the 
proper Court. 

Petition, under s8. 95 of Act IX of 1687, 
praying the High Court to revise the decree 
of the Court of £mall Causes, Trichinopuly, 
dated the 10th December 1923, in Suit 
No. 1086 of 1923, 

Mr. T. V. Ramamurthy Tyer, 

-Fetitioner. 


for the 


pes 
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Mr. N. Swaminatha Iyer, for the Re- 
spondent. 

JUDGMENT.—This isan application 
to revise the order of the Small Cause Judge 
of Trichinopoly. . The Judge found that 
the Court had no jurisdiction. Having de- 
cided thatthe Court had no jurisdiction, 
it was not competent for him to go into 
the merits of the case and give a decision 
on them. He shouldhave returned the plaint 
for presentation to the proper Court. I, 
therefore, set aside the decree of the Small 
Cause J udge and direct him to return the 
plaint to- the plaintiff for presentation to 
the proper Court. The plaintiff is respon- 
sible for filing the suit in a Court which 
had no jurisdiction. Therefore the defend- 
ant is entitled to costs of the suit incurrea 
in the Small Cause Judge's Court, Trichi- 
nopoly. As the revision petition was neces- 
sitated by the wrong order of the learned 
Judge I make no order as to the costs in 
this Court. 

vV. N. V. 

K. L. 


“Order set aside. 


LAHORE HIGH COURT. 
Seconp CivıL APPEAL No. 2974 or 1925. 
February 16, 1926. 
Present:—Mr. Justice Campbell. 
KARAM DIN AND ANoTHER—PLAINTIFFS— 
APPELLANTS 
versus 
MEHR DIN AND OTAERS—DEFENDANTS— 
RESPONDENTS. 

Adverse possession—Death of owner of , property 
—Possession of one of several heirs beyond his share— 
Adverse possession in respect of excess. . 

Where one of the heirs of a deceased person comes 
to occupy more than his share to the exclusion of the 
rightful heir of the excess share and alienates it and 
such alienation is accepted by the conduct of the latter, 
the possession of the former is adverse to the latter 
and ripens into ownership if it extends beyond twelve 
years. 

Second appeal from a deeree of the Addi- 
tional District Judge, Lahore, dated the 
22nd July 1925, modifying that of the 
Munsif, First Class, Chunian, dated the 
30th November 1922, 

Dr. Nand Lal, for the Appellants. 

Lala Parkash Chand, for the Respond- 
ents. 

SJUDGMENT.—The nature of this 
litigation is described in my judgment 
dated 20th February 1925, by which the 
appeal was remanded to the ‘lower Appellate 
Court. The learned oe Judge has l 
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now come -to a fresh decision and has 
granted the plaintiffs a declaration that the 
sale so far as 7/8th of the land is concerned 
shall not affectthem but he has dealt with 
te question at issue somewhat perfunctori- 


The facts have now been further elucidat- 
ed. The whole of the land in suit original- 
ly was owned by Ghulam Nabi who died 
before the 1492 jamabandi was drawn up. 
From 1892 to 1906 Musammat Nur Bhari, 
widow ‘of Ghulam Nabi, was entered as 
owner of the land. In 1906, the name of 
Umar Din is substituted for hers and, ap- 
parently, this was done when she married 
Umar Din. ‘Umar Din died in 190%, and 
then the estate was mutated half to Musam- 
mat Nur Bhari and half to Murad Bibi, 
until 1914 when on the death of Musammat 
Murad Bibi her half was mutated in the 
name of Pir Bakhsh her grandson. Pir 
Bakhsh died on the 24th March 1921, and 
the present suit was instituted on the 18th 
July 1921. The date of the mortgage of 
the land in suit by the two widows is given 
in the jamabandi of 1909 as the 26th July of 
that year. 

The all important question was that of 
limitation. It is argued for the appellants 
that under Muhammadan Law on the death 
of Ghulam Nabi, Musammat Nur Bhari 
became entitled to 4th of the land. Umar 
Din, the brother, to the remainder, but that 
Umar Din permitted Musammat Nur Bhari 
to remain in adverse possession and lost his 
rights before the mutation in his name 
which was incorporated in the 1906 jama- 
bandi Hence it is contended that Mu- 
sammat Nur Bhari has all along been 
absolute owner of the land in suit. The 
obstacle to this view is that there is no 
evidence of what happened beyond the 
entries in the Revenue Records, and, if it is 
to be assumed that Musammat Nur Bhari 
; previously held adverse possession, it must 
be assumed that when the land was 
‘mutated to Umar Din after her marriage 
with him, it was hecause she had gifted 
-her estate to him. The entryin the Revenue 
Records that Umar Din was the owner 
raises a presumption in favour of the 
plaintiffs, which the defendants had to 
rebut by proving not only that Alusammat 
Nur Bhari became owner by adverse posses- 
sion ‘but that she did- not transfer her 
ownership rights to Umar Din 1am unable 
to hold that the defendants have succeeded 
jn establishing this, 
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Umar Din was thus the owner of the 
land in suit, and on his death, according 
to Muhammadan Law, the two widows were 
entitled to 1-$th and Pir Bakhsh, his 
grandson, to the remainder. The two 
widows, however, took possession and, so 
far as one-half is concerned, Musammat 
Nur Bhari and her alienees have retained 
possession. She mortgaged the land in 
conjunction with Musammat Murad Bibi 
in 1909 and the plaintiffs recognised the 
mortgage by purchasing the mortgagee 
rights. In my judgment Musammat Nur 
Bhari held adverse possession against Pir 
Bakhsh in respect of half of the land from 
the death of Umar Dinin 1908, and when 
the plaintiffs sued in 1921 the suit was out 
of time in regard to this one-half. So far 
as the other one-half is concerned they 
were entitled to date their cause of action 
from the death of Pir Bakhsh. 

I accept the appeal and set aside the 
decree of the lower Appellate Court. In 
lieu thereof the plaintiffs will have a 
decree declaring that the sale shall not 
affect them as regards half of the land in 


suit. The parties will bear their own costs 
throughout. 
R. L. Appeal accepted. 


BOMBAY HIGH.COURT. 
ORIGINAL Cryin JURISDICGTION Suit No. 3308 
oF 1922, 

September 29, 1924, 
Present:—Mr. Justice Pratt, 

A. M. ROBERTS—PLAINTIFF 
VETSUS 

A, D. SHANKS—Derenpant. 

Negligence—Master, liability of, for negligence of 
servant—Deviation from instructions—Course of em- 
ployment. , 

The defendant drove in his`car to the Railway 
Station and gave the driver instructions to take the 
car back to the garage. The driver instead of taking 
the car to the garage direct went first to his own 
house, had his evening meal there and then drove to 
the garage. While driving to the garage the car 
collided with the plaintiff's car and it was found that 
the accident was due to the negligence of the defend- 
ant’s driver. In a suit by the plaintiff to recover 
damages from the defendant: ; 

Held, that the defendant’s driver had deviated from 
the instructions of the defendant in going home for 
his meals, but inasmuch as at the time of the acci- 
dent he was carrying out the defendant's instructions 
and was driving tothe garage, he was at the time 
of the accident acting in the course of his employ- 
ment and was not on afrolic of his own and that, < 
therefore, the defendant was liable. [p. 553, col, 1] 
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Sanderson v. Collins, (1904) 1 K. B. 628; 73 L. J. 
K. B. 358; 52 W. R. 354; 90 L. T. 243; 20 T.L. R. 
249 and Storey v. Ashton, (1869) 4 Q B. 476: 10 B. & 
8. 337; 38 L, J. Q. BY 223; 17.W. R.. 727, distingu- 
ished. 


Mr. M. V. Desai, for the Plaintiff. 

Mr. F. S. Taleyarkhan, for the Defend- 
ant. 

JUDGMENT.—This is a suit by the 
plaintiff for damages for injury done to her 
car in a collision due to the negligence of 
the driver of the defendant’s car. 

The defendant pleads contributory negli- 
gence and also that the collision was due to 
the negligence of the plaintiff's driver, and 
accordingly supplements his written state- 
ment by a counter-claim for damages 

The accident occurred on January 13, 
1922, at 930pP.m. The plaintiff's caris an 
Overland car and her husband was being 
driven in it to Mahim. Mr. Roberts was 
seated on the rearof the car and the driver 
was in the front seat driving. The accident 
occurred opposite the Church-Gate Street 
Station. Mr. Roberts did not actually see 
how the accident occurred, but he saw the 
defendant's car 60 or 70 yards ahead 
driven at great speed. He looked down 
to arrange some parcels of provisions, 
which were rolling about at the bottom of 
the car, and the next thing that he knew 
was that the defendant’s car had crashed 
into his. The driver, however, did see how 
the accident occurred and he says that he 
was driving ata moderate pace of twelve 
or fifteen miles per hour along the right side 
of the road, i.e, along the west side of the 
Queen’s Road, when the defendant's car 
approached him in the opposite direction. 
He says the defendant’s car was driven 
very fast at a speed of 25 to 30 miles 
per hour and that it was driven ina very 
irregularmanner zigzagging across the road. 
When the defendant's car came nearer, he 
says it swerved to the weston to him, and 
then he did the only thing possible, by 
swerving his own carto the east, but not 
in time to avoid the collision. The defend- 
ant’s driver on the other hand admits 
that he was driving at 15 to 20 miles 
per hour, but he says that he was driving 
on his proper side of the road, i. e., the 
east side of the Queen’s Road. Tle says the 
plaintiff's car approached him from the 
south at a rate of 20 to 25 miles an 
hour, and that the plaintifi's car swerved 
suddenly to east. He stopped his car, but 
it was not in time to avoid the collision 
“and that the plaintiff's car hit his, 
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[While discussing the evidence whether 
the accident had happened owing to the 
negligence of the driver of the “plaintiff 
or of the defendant, his Lordship came to 
this conclusion :—] 

There is no evidence to support the plea 
of contributory negligence. It is suggest- 
ed that the plaintiff's driver swerving to 
the right contributed to the accident, but I 
do not think it did. The plaintiff's ‘driver 
could do nothing else when the defendant's 
car swerved on to his right but to turn. He 
could not turn to the left, because, if he 
had, the cars would certainly have met, 
and, therefore, the only chance of escape 
was turning to the right and he, therefore, 
took the only course possible. think that 
the accident was solely due. to the negli- 
gence of the defendant’s driver. 

It is suggested that the defendant is not 
responsible for the negligence of the driver 
on the ground that the driver was not then 
acting in the course of his employment. 
Now the facts are that the defendant had 
employed his driver to drive him to Bori 
Bunder Station. The defendant left his 
driverthere at 8-30 pr, m. with instructions to 
take the car back to the Wellington Mews. 
The driver instead of taking the car to the 
Wellington Mews went to his own house 
somewhere in Princess Street, had his even- 
ing meal there, and at the time of the 
accident was driving from ‘his home in 
Princess Street to the Wellington Mews. It 
is suggested that because the driver had 
disobeyed his master’s instructions to go 
straight from Bori Bunder to the Wellington 
Mews, the defendant is not liable. The 
following two cases were cited in support: 
Sanderson v. Collins (1) and Storey v. Ashton 
(2). 

The facts in this case are distinguishable 
from Sanderson v. Collins (1) in that there 
the coachman had taken the carriage out 
for his own purposes, whereas here the 
driver had taken the car out on defend- 
ant’s instructions and had been left in 
charge of the car by the defendant. In 
Storey v. Ashton (2) the accident occurred 
after the driver’s employment in his master’s 
business had terminated for although he 
had nearly returned home he drove of 
after business hours on an errand of a third 
person. Here the defendant’s servant, no 


(N) (1991) 1 K. B. 628; 13 L. J, K. B. 358; 52 W. 
R. 351: 90 L. T 213; 20 T. L. R. 2 

) (1869) 4 Q, B, 476; 10 B&B. a7: BL. J Q. 
B. 223; 17 W. R. 727, 
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doubt, deviated from the instructions of the 
defendant in going home for his meals, 
but at the time of the accident he was car- 
rying out the defendant's instructions and 
was driving to the Wellington Mews in 
order to garage his car. It is quite clear, 
therefore, that at the time of the accident 
the defendant's servant was acting in the 
course of his employment, and was not on 
a frolic of his own. 

The only other point remaining is the 
qustion of damages claimed for the injury 
to the car. This is proved by Hyland’s bill 
which amounts to Rs. 2,050-2-3 and for loss 
of use of the car during the two months it 
was under repairs. The damages for loss 
of use the plaintiff estimates on the footing 
of what might have been the earnings of a 
taxi-cab, which she -used as a private car, 
during that period. She estimates this 
amount at Rs. 25 per day, but there are no 
regular accounts to corroborate this figure. 
She also says that she could have hired a 
car at the time as a substitute for Rs, 20 a 
day including chauffeur’s wages and petrol. 
Chauffeurs wages and petral would not 
enter into the account because these were 
expenses which would be incurred in any 
case. Ithink the fair amount to allow for 
the loss of the use of the car is a sum of 
Rs. 10 a day for the 61 days. 

There will be a decree for the plaintiffs 
for the sum of Rs. 2,660-2-3 with costs and 
interest on judgment at 6 per cent. 

Counter-claim dismissed with costs. 

Z, K. Suit decreed 


PATNA HIGH COURT. 
Lerrers Parent APPEALS Nos. 20 AND 21 
oF 1924. 
July 15, 1925. 
Present:—Sir B. K. Mullick, Kr., Acting 
Chief Justice, and Mr. Justice Kulwant 


ahay. 
DEBI PRASAD— PLAINTIFE— 
APPELLANT 
VETSUS 
JALDHAR MAHTON AND oTsERS— 
DerenDANTs—-RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Decision in previous case wrong—Cause 
of action recurring—Res judicata. , 

It is settled law that even if the cause of action for 
a suit be a recurring one every matter decided in the 
suit may be res judicata which was directly and syb- 
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stantially in issue in the previous suit even though 
the decision in the former suit be erroneous. 


Ram Lal Malik v. Deodhari Rai, 74 Ind. Cas. 781; 2 
Pal: li 5P.L. T. 7; A. LR. 1924 Pat. 265, fol- 
owed. ` 


Appeals against a judgment of Mr. Justice 
Das, dated the 27th November 1924, 
modifying a decision of the Additional 
Subordinate Judge, Patna, dated the 5th 
September 1921,. confirming ‘that of the 
Munsif, Barh, dated the 21st March 1921. 

Mr, B. C. Sinha, for the Appellant. 

Mr. Murari Prasad, for the Respondents. 

JUDGMENT. 

Mullick, Actg. ©. J.—A suitfor rent 
for the years 1315 to 1317 Faslis was brought 
by thé appéllant against the respondents or 
their predecessors in the year 1910 in the 
Court of the Munsif of Barh. The plaintiff 
alleged that the defendants werehis raiyats’ 
and were liable to pay chauraha rent which 
is rent paid in rice. 

The Munsif found that the defendants 
were the plaintiff's raiyats but that they 
were not liable for the rent inasmuch as the 
plaintiff had omitted to show them as his 
raiyats in Part II of a road cess return 
which he had filed in the course of a pre- 
vious re-valuation. He accordingly dismiss- 
ed the suit. : 

The case was finally taken on appeal to 
the High Court, and in 1917 Mr. Justice 
Atkinson affirmed the Munsif's finding and 
held that s. 20 (6) of the Road Cess Act was 
a bar to theplaintiff’s claim. 

The rents for the years 1318 to 1321 Faslis 
have become barred by limitation and the 
present suit is brought for the years 1322 to 
1325 Faslis, f 

The defence taken by the tenants is that 
the judgment in the previous case raises a 
bar under s. 11 ofthe C. P. C. 

The Munsif, and the District Judge in 
appeal, both decided against the defendants’ 
contention and decreed the plaintiff's suit, 

In second appeal Mr. Justice Das has 
found that Mr. Justice Atkinson’s decision, 
even ifit was erroneous, was res judicata 
and that the present suit cannot succeed. 

Since the judgmengé of Mr, Justice Atkin- 
son in the previous suit it has been held 
by a Division Bench of this Court that it 
is immaterial whether a landlord in his cess 
re-valuation return enters a ratyat’s land in 
Part I or Part IH and that so long as the 
landis contained in the return the landlord 
is entitled to recover his rent. Assuming, . 
therefore, that Mr. Justice Atkinson's decj- 
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sion was wrong the question is whether s. 
11 ofthe C. P.U. makes that decision res 
judicata for the purposes of the present suit. 
The question depends on whether the point 
“now in issue was directly and substantially 
in issue in the previous suit. It does not 
appear from anything that has been said in 
the judgments of the Courts below that the 
matter was not raised in the previous suit 
or thatit was only incidentally raised; nor 
has the learned Vakil for the appellant to- 
day shown us anything from the pleadings 
in the previous suit which would lead us to 
hold that the issue was not identical in the 
two cases or that it was not directly and 


substantially raised. He rests his argument- 


before us almost entirely upon the fact that 
the view of the Cess Act taken by Mr. Jus- 
„tice Atkinson has been pronounced to be 
wrong by a later decision of this Court and 
he contends that an erroneous decision on a 
point of law can never be res judicata. 

This pointhas been considered in Ram 
Lal Malik v. Deodhari Rai (1) and unless 
we are prepared to make a reference to a 
Full Bench we must follow that judgment. 
In my opinion that reasoning contained 
therein iscorrect and the present suit is 
barred by res judicata. It is now settled 
that even if the cause of action for a suit is 
a recurring one every matter decided in 
the suit may be res judicata which was sub- 
stantially and directly in issue. 

The result is that the appeal will be dis- 
missed with costs. 

This judgment will also govern Letters 
Patent Appeal No. 21 of 1924. 

uwan Sahay, J.—I agree. 

Appeal dismissed, 

a 74 Ind. Cas. 781; 2 Pat. 771; 5 P, L. T. 7; A. T R. 
1924 Pat. 265. 


LAHORE HIGH COURT. 
CIVIL APPLICATION No. 185 or 1924, | 
November 21, 1924. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice LeRossignol. 
Rai Sahib Pandit? WAZIR CHAND . 
TRIKHA AND OTAERS—DEFENDANTS— 
APPELLANTS 
versus 
NATHU RAM AND OTHERS— DEFENDANTS — 
RESPONDENTS. 
Civil Panin Code (Act V of 1908), s. 110—Appeal 
to Privy Council —Value of property involved— 
Afidavit, value of. 
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Where on an application for leave to appeal to the 
Privy Council, the petitioner files an affidavit that the 
value of the property in dispute exceeds Rs. 10,090 
and there is no counter affidavit by the respondent, 
the Court may assume the correctness of the affidavit 
filed by the petitioner. 

Petition, under s. 110, C. P. C., ands. 29 
of the Letters Patent, for leave to appeal to 
His Majesty in Council from the judgment 
of the Lahore High Court, in Letters Patent 
Appeal No. 1G of | 1923. 

Pandit Sheo Narain, R. B., for the Peti- 
tioners. , 

Mr. Mukand Lal Puri, for the Respond- 
ents. 

JUDGMENT.—There is before us an 
affidavit by the petitioners that the decree 
involves a claim respecting property ex- 
ceeding ten thousand rupees in value. 
There isno counter affidavit by the respond- 
ents, and we consider that a substantial 
question of law is involved in the appeal, 
we accordingly order the issue of the cer- 
tificate prayed for. 


Z. K. Order accordingly. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 20 or 1923. 
. November 13, 1925. 
Present: —Mr, Justice Devadoss and 
Mr. Justice Waller. 
RYALI BRAHMAYYA AND anorHER— 
—-APPELLANTS 
versus 
DRONAMRAJU VENKATASURYA 
NARAYANAMURTHY— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 92--Scheme 
—Provision for redress by application to Court, legality 
of—Application by archakas for salary payable by 
trustee, whether sustainable. 

A general clause in a scheme framed under s. 92, 
C. P. O., providing for application to the Oourt with 
regard to the scheme is ultra vires as being opposed 
tothe principle of s. 92, O. P. C., since for such 
matters as are covered by the section, the sanction of 
Ha T must be obtained. [p. 555, 


An application by archakas of a temple to a Court 
for recovery of the arrears of their salaries is not com- 
petent even ifthe scheme provides for making an 
application to the Court by the trustee or any othér 
person interested in regard to any matter arising out 
of the scheme. The proper remedy in such a case is 
by way of a regular suit. fp. 555, col. 1.) 

Appeal against an order of the Court of 
the Subordinate Judge, Narasapur, dated 
the 6th September 1922, and made in I.A. 
No. 255 of 1922, in O. 8. No, 46 of 1918, 
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Mr. A. Satyanarayana, for the Appel- 
lants. 

Mr. V. Suryanarayana, for the Respond- 
ent, 

JUDGMENT.—The appellants who are 
archakas-of a temple applied to the Sub- 
ordinate Judge of Narasapur to direct the 
defendant trustee, to pay them their salary 
due for seven months. The Subordinate 
Judge dismissed their application and they 
prefer this appeal. 

The contention of the appellants is that 
there is a provision in the scheme for an 
application of this kind and, therefore, the 
Subordinate Judge was wrong in refusing 
their prayer. Paragraph 14 of the scheme 
is as follows:— 

“Liberty to apply to the Court is hereby 
granted to the trustee or to any person 
interested in regard to any matter arising 
out of this scheme or seeking any modifica- 
tion thereof,” 

The appellants are only archakas of the 
temple. Ifthe trustee does not pay their 
salary, their remedy is by a suit. If the 
contention of the appellants is to be upheld 
it would mean that a Court is toadminister 
the trust-estate in which a scheme is fram- 
ed—could it be said that a person who 
gives credit to the trustee for temple ex- 
penses is entitled to apply to the Court, 
to direct the trustee to, pay the amount due 
to him? We are clearly of opinion that 
the appellants have mistaken their remedy 

. and they have no right to move the Court 
by virtue of para. 14 of th2 scheme 
already referred to, to apply to the Court 
for relief. . 

The appellants rely upon Prayag Doss 
Ji Varu v. Tirumala Srirangacharlavaru 
(|), Damodarbhat v. Bhogilal (2) and 
Prayaga Doss Jee Varu v. Tirumala Purisa 
Sritangacharryulu (3). In view of the 
recent pronouncement of their Lordships of 
the Privy Council in Sevak Jeranchod 
Bhogilal v. Dakore Temple Committee (4) 
the above decisions cannot be considered 
good law; and it is unnecessary to consider 
that question, as the appellants do not ask 
for execution of the decree wherein the 
scheme is set out but for reliefs, in respect 


(1) 28 M. 319; 15 M. L. J. 133. 
(2) 24 B. 45; 1 Bom, L. R. 509; 12 Ind. Dee. (x. s) 
67 


567. 
(3) 31 M. 406; 4 M. L. T. 92. . 
(4) 87 Ind. Cas. 313; 49 M. L. J. 25; 23 A. L. J. 553; 
A. I. R. 1925 P. C. 155; L. R.6 A. (P. C.) 117; (1925) 
M. W. N. 474; 2 O. W N. 535; 410. L. J, 628; 22 L. 
W, 246; 27 Bom. L. R, 872; 30 O. W. N. 459 (P. C.). 
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of services rendered to the temple. Grant- 
ing that para. 14 gives power to per- 
sons interested in the scheme to apply 
to the Court for relief, the appellants ‘are 
not persons who come within its purview. 
In tbis connection we are constrained to 
observe that a general clause in the scheme 
providing for application to the Court with 
regard to the scheme is ultra vires. No 
doubt such a clause was put in many - 
schemes and such clause is opposed to the 
principle of s. 92 C. P. O. For such of the 
matters as are covered by.s. 92, the sanction 
of the Advocate General is to be obtained. 
By the introduction of a clause in the 
scheme that applications for the removal of 
the trustee and for the framing of a new 
scheme can be made to a Court, s. 92 C. P. 
C. is practically given the go-by. 


The introduction of such a clause will 
throw upon the Court not only the heavy 
burden of deciding petty applications of a 
vexatious nature but also of practically 
administering the trust institution. The 
Court should as far as possible be saved the 
trouble of directly or indirectly interfering 
with the internal management of temples 
and trust properties. It is not the function 
ofa Civil Court to concern itself with the 
management of any institution except in so | 
far as itis permitted by the ©. P. ©. In 
Aytnaville Narayanamurthi vw. Bulusu 
Achayya Sastrulu (5) the learned Judges 
observe at page 691 “It is far from desir- 
able that Courts should assume themselves 
the continued supervision of institutions, 
for the management of which they are 
called upon to frame schemes”. They fur- 
ther remark “We are disposed to consider, 
though in the view we are taking, it is 
unnecessary to decide the point, that such ' 
decrees are really ultra vires having regard 
to the express provisions of s. 92 of the C. P. 
C., which makes it imperative that for the 
purpose of getting, certain reliefs in respect 
of public charities suits should be institut- 
ed by persons interested after getting the 
sanction, of the Advocate-General”, Ayina- 
ville Narayanamurthi-v. Bulusu Achayya 
Sastrulu (5) was followed by Spencer and 
Madhavan Nair, JJ. in O. M. A. No. 75 of 
1925. 

The cause of action of the appellants is 
purely a private one and it has nothing to do 
with the scheme and, therefore, their appli- 


(5) 85 Ind. Cas. 188; 20 L. W. 687; at p: 691; 47 M, 
L. J. 714; A. I. R. 1925 Mad, 4]1,. 
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cation was rightly dismissed by the lower 
Court. 
The appeal is dismissed with costs. 
VIN. V. Appeal dismissed. 
R. L. 


PATNA HIGH COURT. 
Second Crvit APPEAL No. 124 or 1923, 
June 24, 1925. 

Present :—Mr, Justice Das and 
Mr. Justice Ross. 

LACHMAN SAHAY AND OTHERS— 
DEFENDANT3s—APPELLANTS 

versus 
GAURI CHARAN MAHTON anp 
oTraers—PLAINTIFFS—RESPON DENTS. 

Landlord and tenant—Occupancy holding, non- 
transferable, transfer of—Rent, suit for, whether lies 
—Suit by transferee for declaration that rent-decree 
is void, maintainability of. 

Where an occupancy tenant of a non-transferable 
holding .transfers such holding, the landlord may, if 
he chooses, ignore the sale and bring a rent suit 
as against his tenant, and in execution of the decree 
obtained in such suit proceed to bring the holding 
to sale. 

In such a case the transferee of the holding has no 
locus standi to maintain a suit for a daclaration that 
the decree obtained by the landlord is invalid. : 

Appeal against a decision of the Subordi- 
` nate Judge, Patna, dated the 16th September 
1923, reversing that of the Munsif, Barh, 
dated the 18th March 1922. 

Mr. Shiveshwar Dayal, for the Appellants, 

Mr. Bimala. Charan Sinha, for the Re- 


spondents. 
JUDGMEMT. 

Das, J.—There is a deficit Court-fee of 
Rs. 80-4-0 due from tha plaintiffs-respond- 
ents on their plaint and on their memo- 
randum of appeal in the Court below. 
They are given seven days’ time to make 
good the deficiency; if they fail to doso 
their suit in the Court of first instance will 
stand dismissed and the appeal in this 
Court will stand decreed with costs in all 
the Courts. i 

I now proceed to deal with the case on 
the understanding that the deficiency will 
be made good. The plaintiffs, who are 
respondents before us, sued the appellants, 


the defendants first party, for a declaration . 


that, “the decree passed on the 30thof March, 
1920 in Rent Suit No. 1964 of 1919 and the 
auction sale held on the 15th of November, 
1920 in Execution Case No. 861 of 1920 are 
irregular, against the provisions of law and 
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fraudulent and are fit to be set aside and 
rendered null and void.” 

The facts, are these. The defendants 
second party had a holdingof5 bighas ofkasht 
land under the defendants first party. They 
transferred the entire holding to the plaint- 
iffs. Thereafter the landlords brought a rent 
suit as against the defendants second party, 
obtained a decree against them, proceeded 
to execute the decree, and in due course 


` purchased the holding at a sale held in exe- 


cution of their decree. 
The plaintiffs contend that there is a 
custom of transferability of occupancy hold- 


_ ings inthe village and that the decree ob- 


tained by the landlords against the defend- 
ants second party is fraudulent’ and not 
binding upon them. The Court of first 
instance found that there was no custom 
of transferability of occupancy holdings in 
the village. The learned Judge in the 
Court below has not goneinto that ques- 
tion, but he has come to the conclusion that. 
assuming that the decision of the Court of 
first instance on this point is right, the 
plaintifs are still entitled to succeed on 
the ground that the decree obtained by the. 
landlords as against the defendants second 
party was fraudulent. In my opinion the de- 
cision of the learned Subordinate Judge can- 
not be supported. If there is no custom of 
transferability of occupancy holdings in the, 
village, the plaintiffs have no cause of ac- 
tion and their suit should be dismissed on 
that ground. The learned Subordinate 
Judge was under the impression that the 
landlords had to bring a suit for ejectment 
as against the purchaser. In my opinion 
this is not right. The landlords may if they 
choose ignore the sale and proceed to bring 
arent suit as agairst their tenants, This 
is the course which they adopted; and they 
are undoubtedly entitled to succeed unless 
it be established that there isa custom of 
transferability of occupancy holdings in the 
village. 

I must set aside the judgment and the 
decree passed by the Court below and re- 
mand the case to that Court for disposal 
of the question as to the custom of trans- 
ferability of occupancy holdings in the vil- 
lage. This judgment will not be signed 
by us until the 30th of this month. Costs 
will abide the result and will be disposed 
of by the lower Appellate Court. 

Ross, J.—I agree. 


Z. K. Case remanded, 
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LAHORE HIGH COURT. 
MISCELLANEOUS Seconp CIVIL APPEAL 

No. 1982 or 1925. 

February 22, 1426. 
Present:—Mr. Justice Dalip Singh. 
Musammat MANGLI AND oTHERS— 

DEFENDANTS—APPELLANTS 
versus 
POHU RAM AND otHers—PLAINTIFFS— 
RESPONDENTS. ` 
Civil Procedure Code (Act V of 1908), O. XLI,rr. 4 
23—Appeal by one of plaintiffs only—Question, whe- 


ther plaintiffs were collaterals—Finding that appellant ` 


was collateral—Remand of entire case, legality of. 

Where in a suit for possession of property by several 
plaintifs as collaterals of the last owner, only one 
of the plaintifis appeals with regard to his own 
share and the sole question to be determined in appeal 
is whether the appellant was a collateral of the 
deceased, a finding of the Appellate Court that the 
appellant was a collateral of the deceased, on the basis 
of a pedigree-table covering the case of all the plaint- 
iffs, does not empower the Court to remand the whole 
case, including that of the plaintiffs who have not 
appealed. The terms of O. XLI, r. 4, O. P. C., do not 
apply to such a case. i 


Miscellaneous second appeal from an 
order of the District Judge, Ferozepore, 
dated the 9th June 1925, reversing that of 
the Sub-Judge, Third Class, Ferozepore, 
dated the 4th December 1924, 

Mr. Shamair Chand, for the Appellants. 

m Badri Das, R. B., for the Respond- 
ents, . 

JUDGMENT.—The sole point in this 
appeal is whether O. XLI, r. 4, applies to 
the facts of this case, and whether under 
that rule the District Judge had power to 
remand the whole case for decision. It 
appears that four plaintiffs sued for posses- 
sion of certain property on the ground 
that they were the collaterals of the last 
male owner Munshi Ram and that one 
Musammat Mangli, who claimed to hold as 
the widow of Ram Chand, had no right to 
possession of the property. 

The Trial Court found that the plaintiffs 
had not proved that they were collaterals 
of Munshi Ram and dismissed the suit. 
This was the only issue decided by the 
Trial Court, though four other issues had 


‘also been framed. 


One of the plaintiffs Pohu Ram appealed 
to the District Judge only to the extent of 
his share. He paid Court-fee only to that 
extent.‘ Thelearned District Judge came 
to the conclusion that the pedigree table 
propounded by the plaintiffs had been prov- 
ed, aad accepted the appeal of Pohu Ram 
and remanded the whole case for decision 
on the ground that the decision proceeded 
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ona point common to the case of all the 
plaintiffs. The defendants have appealed 
against the remand of the whole case. 

In my opinion itis clear that the terms 
of O. XLI,r. 4,do not apply to this case. 
The issué was whether the plaintifis were 
or were not collaterals of Munshi Ram. Now, 
it is perfectly open to the Courts to hold 
that Pohu Ram was a collateral without pro- 
ceeding to decide whether the other plaint- 
iffs were or were not collaterals. It is true 
that the pedigree-table propounded covered 
the case of all the plaintiffs, but it was not 
necessary for the purposes of the appeal of 
Pohu Ram to decide whether the whole of 
that pedigree-table was correct. It was 
perfectly sufficient to hold that qua Pohu 
Ram it was correct. The rights of the col- 
laterals were clearly separate rights with 
regard to their own shares and I cannot 
hold that the learned District Judge was 
empowered by the mere fact that he accept- 
ed the whole of the evidence originally led 
by the plaintiffs to prove their case to 
confer jurisdiction on himself to remand 
the whole case including that of the plaint- 
iffs who had not appealed. There has 
been a change in the present Code and the ` 
words are no longer “ decision appealed 
against,” but decree appealed from, and 
further it is laid down that “any one of 
the plaintiffs may appeal from the whole 
decree and thereupon the Appellate Court 
may reverse etc.” In this case there was 
no appeal from the whole decree. It does 
not, in my opinion, make any difference 
that the grounds of the appeal cover the 
whole decision. 

I, therefore, accept this appeal and vary 
the order of the learned District Judge to 
this extent that the case will be remanded 
for decision on the remaining issues only as 
to the share of Pohu Ram, namely, one- 
third. The respondents shallepay the costs 
of the appellants for this appeal. The 
other costs will abide the event. 

R. L. Appeal accepted, 

N. H. 


MADRAS HIGH COURT. 
Civit REVvISION Petizion No. 80 or 1925. 
September 8, 1925. 
Present:—Mr. Justice Jakson. 

N. K. GOVINDAN NAlLR—PETITIONER 


versus 
KANHIRATHOTIKAYIL ITHALUTTY 
~-RESPONDENT. f 
Court Fees Act (VII of 1870), ss. ? (1), 1?—Redemp- 
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tion of kanom, suit for—-Damages, claim for~-Court- 
fee payable. 
Where in 
plaintiff seeks to deduct from the kanom amount 
certain damages to which he claims to be entitled, he 
is bound to pay Court-fee not only on the kanom 
amount but also an ad valorem fee on the amount 
claimed as damages. 
- When damages are sued for, 8.7 (1) of the Court 
Fees Act must apply, and redemption and damages 
are two distinct subjects as contemplated by s. 17. 
Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the Additional District 


Munsif, Calicut, in I. A. No. 1123 of 1924, ` 


in O, S. No, 286 of 1923. 
~ Mr. K. P. Ramakrishna Iyer, for the 
Petitioner. 

Mr. A. Parameshwara Iyer, for the Re- 
spondent. 

JUDGMENT.—Petitioner is plaintiff 
in O. S. No. 286 of 1923 on the file of the 
Court of the Additional District Munsif of 
Calicut, He sues to redeem certain land 
granted on kanom and seeks to deduct 
from the kanom amount certain damages 
to which he claims to be entitled. The 
question is whether he need pay Court-fee 
only on the kanom amount, or whether as 
held by the lower Court, he must also pay 
an ad valorem fee on the amount claimed 
as damages. | 

The petitioner relies upon Hacharan 
Pattar v. Appu Patter (1) but there it was 
simply a question of taking an account. of 
rents due on the original contract. Here, 
there is the additional cause of action that 
the defendant committed a tort. Refer- 
ence under Court Fees Act, s. 5 (2) is also 
a question of rents. I do not think that 
petitioner can draw any useful analogy 
between improvements and damages. Im- 
provements are specially provided for in 
Madras Act (I of 1900) and it was early 
held that they would not affect the Court- 
fee. Zamorin of Calicut v. Surya Narayana 
Bhatta (3) I find no authority for extend- 
ing this principle to damages; and it 
cannot besaid to be intended by the phrase 
“or otherwise” in s. 6 (2), Madras Act (I of 
1900). ao 

The petitioner also contends that this is 
a mortgage ‘suit in which any question of 
damages must necessarily be only one of 
account. ‘The only authority he can cite 
is the observation in Ragavaji Sait v. An- 
namalai Mudali (4) (which was not a mort- 

(1) 19 M. 16; 6 Ind. Dec. (x. s.) 715. 

(2) 14 M. 480; 5 Ind. Dec. (x. 8.) 335. 

. (3) 5 M. 284; 2 Ind. Dee. (N. s.) 198, 

(4) 17 M. L. J. 625, , 
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gage suit but a suit between principle and 
agent:) “Even if this suit be regarded as a 
suit for damages based on fraud and not 
as asuit for account.” I agree with the lower 
Court that when damages are sued for s. 7 
(1) of the Court Fees Act must apply and 
redemption and damages are two distinct 
subjects as contemplated by s. 17. 

The petition is dismissed with costs. 

Note.—The petitioner says that he relied 
upon Parasurama. Pattar v. Venkatachalam 
Patiar (5), Thekkemannengath Raman v. 
Kakkesseri Pazhiyot Manakkal (6) and not 
upon Ragavaji Sait v. Annamali Mudali 
(4). These two cases deal with the point 
whether (1) aclaim for rent (2) a claim 
for damages for breach of contract are 
barred at the time of redemption. I did 
not and donot consider that these rulings 
affect the question. 


V.N. V. Petition dismissed. 


xê, 2 Ind. Cas. 701; 25 M. L.J. 561; (1914) M. W. 
(6) 27 Ind. Cas, 989; 28 M. L. J. 184; 2 L. W. 433, 





PATNA HIGH COURT. 
ÅPPEAL FROM APPELLATE DECREE No. 1357 
oF 1922. 

June 9, 1925. 
Present:—Mr. Justice Das and Mr. 
Justice Ross. 
RAM.LAL SINGH—PLAINTIFE— 

f APPELLANT 
versus 
Musammat SEPTI—Drrenpant— 
RESPONDENT. 

Evidence Act (I of 1872), s. 70—Mortgage—Execution 
admitted—Proof, necessity of—Hxecutunt parda- 
nashin lady—Consideration, proof of. 

Admission of execution of a document dispenses 
with necessity of its proof. [p. 559, col. 1. 

But where the defendant executant of the deed is 
an illiterate pardanashin lady the mere admission of 
her execution of the document is not sufficient to dis-- 
pense with the necessity of proving the passing of 
consideration. [ibid.] . k ; 

Appeal against a decision ofthe Subordi- ` 
nate Judge, Patna, dated the 25th July 1922, 
reversing that of the Munsif, Barb, dated 
the 3rd December 1921. 

Mr. A.K. Ray, for the Appellant. 

Mr. S. M. Niamutullah, for the Respond- 
ent. | 


JUDGMENT. 
__ Ross, J.—This is an appeal by the plaint- 
iff in a suit on mortgage, The Trial Court 
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passed a decree for money holding that the 
mortgage-bond had not been proved as a 
mortgage. Thelearned Subordinate Judge 
held that the plaintiff was not entitled to a 
decree and decided the cross-appeal in 
favour of the defendant holding that no con- 
sideration passed. 

With regard to the question of proof of 
the mortgage-bond it was contended on be- 
half of the appellant that the learned Sub- 
ordinate Judge had erred in law. There 
was a clear admission of execution in the 
written statement. All the attesting witnes- 
ses were summoned but only one appeared 
and his statement was that the executant 
did not sign the deed in his presence. The 
plaintiff was, therefore, entitled to prove the 
execution by other evidence. The learned 
Subordinate Judge referred to the decision 
of this Courtin Hira Bibiv. Ramdhan Lal 

. (1) as laying down the proposition that 
where evidence is adduced which shows that 
the deed was not properly attested, an ad- 
mission of the execution will not have the 
effect of establishing the document. It is 
true that there are remarks to that effect 

. inthe course of the judgment, but the deci- 
sion followed the decision of the Calcutta 
High Court which laid down that admission 
of execution dispenses with the necessity of 
proof. Consequently in view of the clear 
admission of execution in the written state- 
ment it must be taken that this document 
was sufficiently proved. 

But the question still remains whether 
any consideration passed and, on this point, 
there is a finding of fact against the appel- 
lant. Itis- contended that the burden of 
proof was wrongly thrown upon the plaint- 
iff in view of the fact that there was an 
earlier admission by the defendant that she 
had borrowed this money from the plaintiff 
to pay offa rent decree. But that admis- 
sion was made in the plaint ina contribution 
suit in which the present plaintiff was, ac- 
cording to the finding of the Court below, 
acting as agent on behalf of the defendant. 
Consequently the admission cannot have its 
natural effect inasmuch as it is practically 
the statement of the agent, i. e., the plaintiff. 
The defendant is an illiterate pardanashin 
lady and the mere admission of her execu- 
tion of the documentis not sufficient to dis- 
pense with the necessity of proving the 
passing of consideration. In my opinion 


(1) 62 Ind. Cas. 540; 6 P. L, J:465; 2P. L. T. 759; 
(1922) Pat. 42; 4 U. P, L. R. (Pat.) 3; A. L R. 1922 Pat. 
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“the learned Subordinate Judge was right 


in his treatment of the alleged admission in 
the plaint in the contribution suit, and there 
was no error of law in this part of his judg- 
ment. Ocnsequently this appeal is conclud- 
ed by the finding of fact and must be dis- 
missed with costs. : 

As there is a deficit Court-fee due on the 
cross-appeal in the Court below, the de- 
fendant will not be allowed to execute the 
decree for costs until the deficit is made 
good, 

Das, J.—I agree. 

R. L. Appeal dismissed. 


amanea 


LAHORE HIGH COURT. 
First Crvin APPEAL No. 1303 or 1921. 
` February 16, 1925, 
Present:—Mr. Justice Fforde and 
Mr. Justice Abdul Raoof, 
LACHHMI NARAIN—Derenpant— 
; APPELLANT 
versus 
MOHAMMADJI AND OTRERS—PLAINTIRFS— | 
RESPONDENTS. 

Custom v. personal law—Alienation—Presumption-—~ 
Tarkhans of Hassan Abdal, Attock District. 

In the case ofa person who is not a member of an 
agricultural tribe and whose main occupation is not 
agriculture, there is no initial presumption against a 
free power of alienation. [p. 560, col. 1.] i 

In matters of alienation the tarkhans of Hassan 
Abdal in the Attock District are governed by their 
personal law and not by custom. |p. 560, col. 2J ` 

First appeal from a decree of the Senior 
Sub-Judge, Campbellpur, dated the 29th 
April 1921. 

Messrs. M. S. Bhagat and Dev Raj Sawh- 
ney, for the Appellant. 

Messrs. L. C. Mehra and Devi Dayal, for 
the Respondents. ; 
JUDGMENT. —This is a suit for a 
declaration that a mcrigage executed by 
the defendant Mohammad Ghaus on the 


. 18th August 1920 shall not affect the rever- 


sionary rights of the plaintiffs. 

The Trial Court has granted a decree for 
the declaration sought. The case now 
comes before us on appealfrom that deci- 
sion. In the Court below the plaintiffs 
claimed that the mortgage in question was 
void inasmuch as the mortgagor was a 
minor at the time of executing the deed. 
They further contended that the parties 
were governed by custom, and that 
the property being ancestral Moham- 


560 


mad Ghaus had no absolute power of dis- 
posal. The defendant Lachhmi Narain; the 
mortgagee in question, on the other hand, 
contended that even if Mohammad Ghaus 
was aminor at the date in question the 
plaintiffs were estopped from setting up 
his minority to avoid the transaction, 
inasmuch as they had themselves bene- 
fited by it as they had received one-half of 
the mortgage money to redeem a prior 
mortgage made by Mohammad Ghaus to 
themselves in May 1920. 

In the course of the arguments before us, 
however, Mr, Lal Chend Mehra for the 
respondents admitted that if custom is -not 
established his case must fail. It is, there- 
fore, only necessary to decide- whether 
or not the parties are governed by custom 
or by Muhammadan Law in matters of 
alienation. 

The parties are not members of an agri- 
cultural tribe nor is their main occupation 
agriculture, and there is, therefore, no 
initial presumption against free power of 
alienation. The evidence shows that Moham- 
mad Ghaus is a shop-keeper dealing in 
shoes, lungis and caps, while his father 
used to work at a water-mill as a car- 
penter. 

As there is, therefore,no presumption in 
favour of a restricted power of alienation 
it is necessary for the plaintiffs to prove a 
special custom in this respect. The Court 
below has held that a special custom re- 
stricting alienation has been proved, but 
it has based its decision on two cases in the 
High Gourt thefirst being No. 933 of 1911 
decided in 1914 arid the other No. 1582 
decided in 1920. The former of these two 
cases decided merely that custom in this 
particular family governed the parties in 
a particular mode of succession to pro- 
perty and did not decide any point of cus- 
tom in respect of alienation. The decision 
of the High Oourt in the other case was 
confined to dismissing an appeal from the 


District Judge on the ground that there. 


was nocertificate, and the decision of the 
District Judge in favour of custom restrict- 
ing alienation was itself based on case 
No. 933 of 1911, which, as we have already 
pointed out, had nothing to say as to alien- 
ation. We may: also point out that. the 
first Court in that case had held that the 
parties were not governed by custom and 
jt referred to Suit No. 630 of 1914 (Fazal 
Ilahi v. Umar) decided on the llth 
December 1914 in which it was decided 
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that tarkhans of the same village to which 
the parties belong were not governed by 
custom in respect of alienation. 

The evidence in the present case directed 
to proving a special custom in restriction 
of alienation consists of the testimony of 
two witnesses, namely, Mohammad Kassam 
(P- W. No. 3) and Husain Bakheh (P. W. 
No. 4) Mohammad Kassam states that 
Mohammad Ghaus is dealing in shoes, 
lungis and caps and that his father worked 
as a carpenter. In respect of the matter 
of custom he says as follows:—‘We follow 
custom: Two cases went up to High Court.” 
In other words he bases his view that the 
parties follow custom by reference to the 
two cases which we have already discussed. 

Husain Bakhsh uses almost the identical 
expression used by this previous witness in 
attempting to prove custom. He says “We 
follow custom. In two cases tarkhans of 
Hassan Abdal have been declared as follow- 
ing custom.” These are the same two cases 
referred to by the previous witness. 

It is quite clear upon the evidence in 
this case that no special custom restricting 
parties in matters of alienation has been 
established. We must accordingly hold 
that personal law applies according to 
which the alienation by Mohammad Ghaus 
could not be challenged by the plaintiffs. 

Although it is not necessary to decide 
the question as to whether or not Moham- 
mad Ghaus wasa minor when he effected 
the mortgage in question we have no doubt 
that he was in fact under 21 years of age; 
but we are also of opinion that the plaint- 
iffs in view of their conduct are estopped 
from relying upon this fact to attack the 
mortgage executed in favour of Lachhmi 
Narain. 

For these reasons we accept this appeal 
and setting aside the decree of the Trial 
Court dismiss the suit with costs. 

Zz. Ky Appeal accepted. 


ee 


BOMBAY HIGH COURT. 
First O1vit APPEAL No. 179 or 1923, 
July 23, 1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee, 
DATTATRAYA KESHAV NAIK— 

i PLAINTIFE—APPELLANT |, 
_ versus 
GANGABAI NARAYAN NAIK— 
DEFENDANT— RESPONDENT. 
Registration Act (XVI of 1908), se, 8, 85, Sf— 


: 2 

ft 24 

fbd 1. 0. 1926) 
Registration of document—Death of one of two exe- 
cutants—Admission of execution by surviving execut- 
antand widow of deceased executant—Registration, 
validity. of —“Representative’, definition of, whether 
exhaustive, 

One of the two executants of a deed died before the 
deed could be registered. After his death a fresh 
clause was added to the deed giving a more detailed 
description of the properties to which the deed re- 


ferred. This fresh clause was signed by the surviv- 
ing executant and by one of the widows of the deceas- 


ed executant, who signed as the guardian of the song. 


of the deceased who were infants and whose .own 
mother was also alive. The document was then regis- 
tered on an admission of execution by the surviving 
executant and the widow of the deceased executant 
who had signed the additional clause : 

Held, (1) that the widow of the deceased who had 
signed the additional clause was a representative of 
the deceased executant within the meaning of s. 35 
of the Registration Act and that the registration was, 
therefore, valid ; g 

(2) that even if the widow was not a representative 
of her deceased husband within the meaning of s 35 
the error of the registering officer in accepting her as 
such was only adefect in the procedure which was 
not sufficient to invalidate the registration. 

The definition of the word “representative” as given 
in s: 3 of the Registration Act is not exhaustive. 


First appeal from the decision of the 
First Class Subordinate Judge at Thana, in 
Suit No. 310 of 1921. ` 

Mr. G. S. Rao, for the Appellant. 

Mr, G. N. Thakor (with him Messrs. B. R. 
Damle and R. A. Jahagirdar), for Respond- 
ent No. 4. 

Mesars. K. A. Padhye (S.D. Sapre, ap- 
peared) and M. K. Thakore, for Respondents 
Nos. 5 and 8, 

Mr. W. B. Pradhan, for Respondent No. 7. 


JUDGMENT. 


Macleod, C. J., and Coyajee, J. 
gave separate judgments dismissing the 
appeal on its merits. 

Coyajee, dJ., remarked :—It was, 
however, contended before. us, on behalf 
of the plaintiff, that the document Ex. 67 
was not registered in accordance with 
the provisions of s. 35 of the Indian 
Registration Act, 1908, it did not, there- 
fore, affect any ofthe properties comprised 
therein, and was not receivable in evidence, 
The facts material to a correct appreciation 
of this contention are briefly these. On 
April 13, 1890, Keshav and Gopinath signed 
the document and it was also duly attested. 
In May 1890 Keshav died, before the docu- 
ment was registered. On August 11, 1890, 
a fresh clause was added giving a more 
detailed description of the properties. This 
was signed by Gopinath for himself, and 
Bai Gopikabai, the widow of Keshav, as- 
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the guardian of the plaintiff and his bro- 
ther Shripal, both of whom were then in- 
fants. This was attested by the same set 
of attesting witnesses. The document was 
then duly registered. It is contended that 
it was not competent to Gopikabai, who 
was the step-mother of the plaintiff and 
Shripad to represent them, for their own 
mother Bhagirathibai was then, and is still, 
alive, and that this circumstance renders 
the registration invalid. The Trial Judge 
has, in para. 23 of his judgment, given his 
reasons for rejecting this contention. In 
my opinion, he was right. The document 
was executed by Keshav himself. The 
material portion of s. 35is: ‘If the per- 
son executing the document is dead, and 
his representative or assign appears before 
the registering officer and admits the exe- 
cution the registering officer shall register 
the document,” The question is whether 
Gopikabai was competent to represent her 
husband Keshav for the purpose of admit- 
ting the execution of the document. The 
definition of the word “representative” as 
given in s. 3of the Actis not exhaustive, 


In the circumstances of the case, I think, 


she was competent. But assuming that 
the registering officer was in error in ac- 
cepting her as Keshav's “representative” 
for the said purpose, it was only a defect 
in procedure which was not sufficient to 
invalidate the registration. [Reference may 
be made to (1) s. 87 of the Act; (2) the 
observations of the Judicial Committee in 
Sah Mukhun Lall Panday v. Sah Koondun 
oI (1) and (3) Pakran v. Kunhammed, 
2) 
For these reasons I agree in the order 
proposed by the learned Chief Justice. 

Z. K. Appeal dismissed, 
(1) 2 I. A. 210 at p. 216; 15 B. L. R. 228; 24 W., R, 


15: 3 Sar. P. C. J. 509; 3 Suth. P. O. J. 170 (P. ©). 
(2) 23 M. 580; 8 Ind. Dec. (x. s.) 807. 





MADRAS HIGH COURT. . 
Seconp CIVIL APPRAL No. 694 or 1923. 
November 2, 1925. 
Present:—-Mr. Justice Devadoss. 
KATHA MUTHU PILLAI—DEFENDANT 
No, 1—APPELLANT 

versus i 
SUBRAMANIAN CHETTIAR—P tanita 
— RESPONDENT, 
Specifie Relief Act (I of 1877), s. 18 (c)—Transfer 
of Property Act (IV of 1882), 8. §5—Contract of sale 


562 
—Specific performance, suit for, against vendee— 
aay to vendor to discharge encumbrances, legal- 
tty o 2 

When a vendor undertakes to discharge the en- 
cumbrances on the property, the Oourt decreeing 
specific performance as against him can direct him to 
discharge the encumbrances before he is paid the con- 
sideration for the sale. [p. 562, col. Z] | 

The provisions of 6. 59 of the Transfer of Property 
Act apply not only to completed sales but also to 
agreements of sales, [p. 563, col. 1. 


Opinion of Abdur Rahim, J., in Adikesavan Naidu 


v. Gurunatha Chetti, 39 Ind. Cas. 358; 40 M. 338; 32 
M. L. J. 180; (1917) M. W.N.171;5L, W. 425; 22 M. 
L. T. 300, followed. z 

Second appeal against a decree- of the 
Court ofthe Subordinate Judge, Madura, 
in A.S. No. 68 of 1919 (A. S. No. 484 of 
1918 on the file of the District Court, 
Madura), preferred against that of the 
Court of the District Munsif, Tiruman- 
galam, in O. S..No 560 of 1912. 

Mr. K. Rajah Iyer, for the Appellants, 

Mr. K. Bhashyam Iyengar, for the Re- 
spondent. 

JUDGMENT.—The plaintiff's suit is 
for specific performance of a contract of 
sale entered into with him by the first 
defendant. The District Munsif gave a- 
decree for specific performance and the Sub- 
ordinate Judge dismissed the appeal of 
' the first defendant. 
second appeal. - 

The contention of the appellant is that 


the direction in the decree, “that first de- 


. fendant do draw the above amount on dis- 
charging the decree in -Original Suit No. 
. 185 of 1910 of the principal District Munsif’s 
‘Court of Madura and filing a copy of re- 
cord of satisfaction,” is bad in law. The 
argument of Mr. Rajah Ayyar is that when 
a decree forspecific performance is given 
against the vendor, he should not be direct- 
. ed to redeem any encumbrance on the 
property which was not disclosed to the 
vendor. The agreement dated the 18th day 
of October, 1909, does not mention the 
existence of any encumbrance on the pro- 
perty contracted to be sold, nor is there any’ 
recital in it that there are no encumbrances 
on the property. The finding of the learned 
Subordinate Judge is that the first defend- 
ant did undertake tô free the property from 
two encumbrances which were mentioned 
in the certificate of sale, Ex. Ù. The first 
defendant purchased the property in Court- 
auction in execution of his decreein Ori- 
ginal Suit No. 141 of 1902. In the sale 
proclamation, he stated that the encumb- 
rances had been discharged. In Ex, C 
which was drawn up by the Court there 


if a A 4 wa. si by N i P = E 
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He has preferred this . 


-Act apply to this case. 
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is a recital that the encumbrances have 
been discharged. Ths finding is that the 
first defendant knew that these encum-_ 
brances had not been discharged and that 
he undertook to discharge them when the 
agreement, Ex. A, was entered into. The 
quesiion is when a vendor undertakes to 
discharge the encumbrances on ‘the pro-’ 
perty, whether the Court decreeing specific 
performance can direct him to discharge 
the encumbrances before he is paid the 
consideration for the sale? The contention 


_ of Mr, Rajah Ayyar is that the Court should 


decree specific performance and if the 
vendee finds that there are encumbrances 
on the property he should bring a suit for 
damages against the seller. Under s. 55, 
cl. 1 (g) of the Transfer of Property Act, a 
seller is bound to discharge all the encum- 
brances on the property then existing. Ifthe 
vendee is notawareof theexistenceofany en- 
cumbranceon the property when the contract 
of sale is entered into, and he comes to know 
of the existence-of any encumbrances he can 
ask aseller to discharge those encumbrances 
before a sale is effected. When he sues for 
specific performance of the contract of sale 
could it be said that he. is not entitled to 
have a direction in the decree that. the 
seller should discharge the encumbrances 
on the property before he is paid the con- 
sideration for the sale? The provisions 
contained ins. 18 (c) of the Specific Relief 
Where the vendor 
professes to sell unencumbered property 
and if it is afterwards found that the pro- 
perty is mortgaged for an amount not ex- 
ceeding the purchase-money, the purchaser 
may then compel the seller to obtain a 
conveyance from the mortgagee or himself 
pay off the encumbrances out of the unpaid 
purchage-money. Here, on the finding of 
fact that the vendor undertook to discharge 
the encumbrances, the purchaser was en- 
titled to insist upon his discharging them, 
before a conveyance is effected through 
Court. He is entitled to ask the Court to 
give a direction in the decree that the en- 
cumbrances should be discharged before 
2 consideration for the sale is paid to 
im. : 

Considerable argument was advanced by 
Mr. Rajah Ayyar that the provisions of 
s.55 do not apply to executory contracts, 
in other words, the covenants contained in 
s. 55 of the Transfer of Property Act apply 
only to completed sales and not to agree- 
ments of sales. Under gs, 55 the seller is 


t 
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bound to do certain things. One of them 
is to answer to the best of his information 


all relevant questions which may be put- 


to him by the buyer in respect of the 
property and the title thereto and the other 
is to produce before the buyer on his re- 
quest for examination all documents of 
title relating to the property which are in 
the seller's possession. It cannot be said 
that these two things should be done after 
the sale is effected. The covenants contain- 
ed in s. 55 apply to contractis of sale as 
well as to completed contracts. In this 
connection with great respect I am unable 
to agree with the reasoning of Sadasiva 
Ayyar, J., in Adikesavan Naidu v. Guru- 
natha Chetti (1) Abdur Rahim, J., was of 
opinion that the covenants contained in 
s. 55 apply to contracts of sale as well. 

It is argued for the appellant that it was 
open to the plaintiff to repudiate the con- 
tract and to claim damages when the ven- 
dor was not able to give him a clear title. 
No doubt the vendee can repudiate the 
contract of sale if he finds that the vendor 
has no title to convey or that the property 
is encumbered. Vide Reeve v. Beeridge 
(2). The case in Eastern Mortgage and 
Agency Co., Lid, v. Mohammad Fazl-ul- 
‘Karim (8) does not apply tothe facts of 
this case. There it was held that it was 
open to the vendee to resist a suit for 
specific performance on the ground that 
the defects in the property were not dis- 

‘closed by the vendor. But here the first 
defendant did undertake to discharge the 
encumbiances on the property and the 
plaintiff is entitled to enforce the terms 
of that agreement. The argument that s. 
18 (c) applies only to undisclosed encumb- 
rances aud does not apply to cases where 
the vendor undertakes to discharge the en- 
cumbrances on the property before the sale 
cannot be accepted. When the vendor 
undertakes to discharge the encumbrances 
on the property, he contracts to sell the 
property unencumbered and, therefore, el. 
(c) applies to a case like this, The Court 
granting specific relief is entitled to direct 
the vendor to discharge the encumbrances 
which he undertook to do before he is paid 
the consideration for the sale. The clause 
in the decree objecied tois perfectly legal. 


In this connection I may refer to recent 

(1) 89 Ind. Cas. 358; 40 M. 388; 32 M. L. J. 180; 
(1917) M, W. N. 171; 5L. W. $25; 22 M. L, T, 300. 

(2) (16£8) 20 Q. B. D. 523; 57 L. J, Q. B. 265; 58 L, 
T, £36; 86 W, R: 517; 52 J. P, 549. 

(8) 90 Jnd, Cas, 851; 41 G., L. J, 571; 52 C, 014, 
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decision of Spencer and Viswanatha Sastri, 
JJ., in Venkataranga Iyer v. Ramaswami 
Iyer (4) in which a similar direction was 
given by them. 

It isstated that the amount secured by 
the two mortgages on the property which 
the vendor undertook to discharge is about 
Rs. 300 or Rs. 400. As the consideration 
for. the sale is Rs. 1,950, the direction in 
the decree may be varied by directing 
that the amount which would be neces- 
sary to discharge the encumbrances be 
kept in deposit and the balance be drawn 
by the first defendant. This would be an 
equitable arrangement as the plaintiff can- 
not be damnified to a larger extent than 
the amount of the two mortgagees, If 
the mortgagees try to enforce their mort- . 
gag:s the amount in Court would be suffi- 
cient to meet their demands and the first 
defendant need not be kept out of a large 
sum of money by reason of a portion there- 
of being necessary to meet the demands of 
the mortgagees. 

With this modification I dismiss the 
second appeal with costs. 

v. N. V. Appeal dismissed, 
(4) 93 Ind. Cas. 670; 22 L, W. 786; A.I, R.1926 
Mad. 173. 
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LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CiviL APPBAL 
No. 2569 or 1925. 

February 17, 1926. 
Present:—Mr. Justice Campbell. 
MAULA. BUX—DEFEXS DaNT—APPELLANT 
versus 

CHANAN MAL AND OTAERS—PLAINTIFFS | 

— RESPONDENTS. 

Civil Procedure Code (Act V of 1909), O. XXII, 
rr. 3, 4—Appeal from injunction decree--Death of 
one of several plaintiffs-respondents—-Legal represen- 
tatives not brought on record in time—Abatement in 


toto. Be sta 
Where in an appeal from a decree issuing manda- 


tory injunction to the defendant restraining him 
from opening windows in a particular wall of hig 
house one ofthe several plaintiffs-respondents dies 
and his legal representatives are not brought on the 
record the appeal abates in toto. [p. 564, col. 1] 

Miscellaneous” second appeal from an 
order of the Distriat Judge, Gurdaspur, 
dated the 19th June 1925. 

Mr. Chandra Gupta, for Lala_Faqir 
Chand, for the Appellant. 

Dr, Nand Lal, for the Respondents, 

JUDGMENT.—In this case four plaint- 


ifs obtained a decree against Maula 


a 
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Bakhsh defendant for mandatory injunc- 
tion restraining him ‘from opening win- 
dows in the southern wall of his house No. 


, 6220 under construction situate in Batala 


City. Maula Bakhsh appealed to the Dis- 
trict Court. During the pendency of the 
appeal one ofthe plaintiffs Bhagat Ram died 
and application was not made in time to 
substitute his legal representatives on .the 
record. The learned District Judge reject- 
ed an application to set aside the abate- 
ment of the appeal against Bhagat Ram 
and dismissed the appeal in toto on account 
of the abatement. 

In second appealit is argued, firstly, that 
the abatement against Bhagat Ram should 
have been set aside and, secondly, that in 
spite of it the appeal could have proceeded 
against the remaining respondents. 

No sufficient cause was alleged in the 
affidavit accompanying Maula Bakhsh’s ap- 
plication to set aside the abatement and the 
application was rightly refused. On the 
other point the test is whether appeal could 
have been preferred by Maula Bakhsh with- 
out joining Bhagat Ram as a respondent. 
In that case Bhagat Ram would have had, 
as his legal respresentatives now have, a 
final decree in their.favour that the defend- 
ant is not to open windows in the wall of 
his house, and it would be impossible for 
a fresh decree to be passed in appeal 


against the surviving respondents altering - 


the decree under appeal which’ would 
result in any effectual relief of the appel- 
lant. Furthermore a Court hearing an 
appeal must have before it all persons 
whose interests might be affected by the 
decree in appeal. The argument addressed 
to me that Bhagat Ram and all the several 
plaintiffs could have instituted separate 
suits for the injunction and, therefore, an 
appeal could proceed against any one of 
them without the others has no force. The 
joint suit has been brought and has result- 
ed in a decree and to examine the correct- 
ness of that decreeas regards the surviving 
plaintiffs-respondents in the face of the 
absolute decree in favour of the repre- 
sentatives of Bhagat Ram would be alto- 
gether nugatory. The lower Appellate 
Court was correct in dismissing the appeal. 


The appeal fails and is dismissed with 
costs. 


R L Appeal dismissed. 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION Suit No. 635 
ov 1925. . 
April 17, 1925. 
Present.:—Justice Sir Lallubhai Shah, Kr. 
KISHOREDAS P. MANGALDAS— 
PLAINTIEF 
versus 
AHMED SULEMAN —DErENDANT. 
Bombay Rent (War Restrictions) Act (II of 1918), 
s. 9—Landlord and tenant—Tenancy terminating dur- 
ing continuance of Act—Hjectment after Act ceases 
to be applicable—Notice to quit, whether necessary. 
There is nothing in the provisions of the Bombay 
Rent (War Restrictions) Act to justify the contention 
that the contractual tenancy which, apart from the 
provisions of the Act, exists between a landlord and 
tenant cannot be terminated during the contimuance 
of the Act. Where such tenancy has been terminated 
by a proper notice to quit during the continuance of 
the Act, the mere fact that the tenant is entitled to 
retain possession of the premises while the Act re- 
mains in force is not sufficient to create any such 
relationship of landlord and tenant between the parties 
as would require a fresh notice to terminate it aiter 
the provisions of the Act have ceased to be applicable 
to the premises. The right of the tenant to continue 
in possession of the premises occupied by him uncer 
the provisions of the. Act is a statutory right the 
limits of which are to be foundin the terms of the 
Statute; and the moment the Statute ceases to extend 
that protection to him he ceases to have the protec- 
tion as against the landlord which the Statute gave 


him upto a certain period. Thereafter his posses- 
sion with reference to‘ the premises is that of a tenant 
holding over whose tenancy had been terminated, and 
he is not entitled to any fresh notice to quit. [p. 567, 
col. L] 


Mr. Kanga, Advocate-General, (with bim 
Sir Chimanlal Setalvad, Kr), for the Plaintiff. 

Mr. Kemp, for the Defendant. 

JUDGMENT.—This is one of the three 
suits in which the question arises as 10 
whether after the Bombay Rent (War Re- 
strictions) Act, II of 1918, has ceased to 
apply to a particular set of premises, 
the tenant is entitled to a fresh notice 
to terminate the tenancy even though a 
notice terminating the tenancy has been ' 
given by the landlord during the time 
when the Act was in operation. This parti- 
cular suit has been fully heard and the 
parties have adduced evidence on all the 
points. At the instance of the learned 
Counsel for the defendants in the other two 
suits I have heard the parties in those suits 
also on the question of notice, which is 
common to all these three suits. But in 
dealing with the point I shallrefer only 
to the facts of this case. The plaintiff sues 
to recover possession of a certain shop, 
which is described as shop No. 3, situated 
atthe junction of Shaikh Memon Street 
and Jatijirkar Street and which is one of 
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a group of shops known as Green Market, 
The defendant was a monthly tenant on 
the basis of a lunar month. In 1918 he 
used to pay Rs. 120 as rent but after the 
Rent Act came into force he paid at 
Rs 72-60 per month as standard rent. On 
July 29, 1924, the plaintiff gave one month's 
notice calling upon the defendant to vacate 
the premises on Shravan Vad 30th, Samvat 
1930, corresponding with August 30, 1924. 
The premises in question were used for the 
purposes of business and not as a dwelling 
house, and the protection which the tenant 
had under the Rent Act terminated on 
August 31, 1924. There was some corres- 
pondence between the parties which com- 
menced in January 1925. In the course of 
that correspondence the plaintiff stated 
that he would charge Rs. 200 per month 
for the period during which the defendant 


was wrongfully holding over, The defend- 


ant offered to pay 60 per cent. over and 
above the standard rent, which would be 
nearly the rent which he was paying before 
the Rent Act came into force, 1. e,, nearly 
Rs. 120. But the plaintiff did not accept 
the defendant’s offer, and insisted upon his 
paying Rs. 200 per month if he wanted to 
continue as a tenant. He filed the present 
suit on March 3, 1925, to recover possession 
on the basis that the tenancy had been duly 
terminated by the notice of July 29 and 
claiming compensation for the period 
during which the tenant held over after the 
period of the notice at the rate of Rs. 200 
per month. 

The principal defence is that the notice of 
July 29 is ineffective because the defendant 
remained in possession according to law 
after August 30 under the provisions of the 


Statute at least for one day. That gave him, ` 


it is acontended, the position of a tenant ac- 
cording to the Act and as no notice termi- 
nating that tenancy was given, there was no 
effectual termination of the tenancy. It is 
also contended that the amount claimed 
by the plaintiffis toohigh under the cir- 
cumstances if the notice is found to be 
effective. 

I shall first deal with the question which 
relates to the.notice. Though the question 
has been argued at some length it seems 
to me that the point is very narrow. 
Apart from the provisions of the Bombay 
Rent Act (II of 1918) it is clear that the 
defendant was a monthly tenant of the 
plaintiff and his predecessor-in-title, and it 
was open to the plaintiff to terminate that 
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tenancy by one month's notice according 
to the lunar month. The notice given is 
clearly one month's notice. Apart from the 
provisions of the Rent Act it is not dispat- 
ed and it cannot be disputed, that the notice 
is a perfectly good notice to terminate the 
monthly tenancy which existed between . 
the parties. It is urged, however, that 
under the provisions of s. 9 of the Rent 
Act, so long as the defendant pays or is 
ready and willing to pay rent to the full 
extent allowable by the. Act and per- 
forms the conditions of the tenancy, he 
is a tenant in spite of the notice to 
terminate the tenancy. No doubt the werd 
“tenant” is used ins. 9 of the Act; and it 
is contended that as a result of that 
provision his position on August 31 was 
that of a tenant of the defendant and 
that in spite of the notice the original 
tenancy continued under the Statute which 
required a further notice to terminate it 
after the provisions of the Act ceased to 
apply after August 31. It seems to me 
that this contention is not sound. Apart 
from the Statute the tenancy isa matter 
of contract between the plaintiff and the 
defendant and in spite of the Statute it is 
perfectly open to the landlord to give a 
proper notice terminating that tenancy. 
It is equally clear that under the provisions 
of- the Act in spite of the termination of 
such tenancy the tenant can continue in 
possession. Noorder forthe recovery of 
possession of the premises can be made 
against the tenantso long as he pays or 


-is ready and willing to pay rent to the ex- 


tent allowable by the Act. Inthe view I 
take of the case, this would mean that on 
August 31 no order for the recovery of 
possession of these premises could be made 
against him ifhe was willing to pay the 
standard rent on that day. But when the 
provisions of the Act ceased to apply after 
August 31, 1924 there was.in fact no tenancy 
to terminate. After August 30, on which the 
contractual tenancy terminated, he could re- 
main in possession only under the provisions 
of the Statute which gave him the right to 
remain in possession gubject to the con- 
ditions a3 to payment of.rent and other 
conditions with which we are hot concern- 
ed. But the moment the Statute ceased 
to have operation in his favour his position 
with reference to the premises is that of a 
tenant holding over, whose tenancy has 
been terminated. On a consideration of 
all the arguments urged on both sides, I 


seh 


have come to: this conclusion and I have - 
stated the view which J take of the legal. 


‘position of the defendant after the- notice 
was given and after he ceased to have the 
benefit of the Rent Act. It has been urged 
that as the word “tenant ° is used in sub-s. 
(1) of s. 9, the Legislature has given him the 
position of atenant during the-period in 


which the Act is in force and he is entitled - 


to all the rights and remedies which a 


tenant would have against the landlord as - 
if he was a monthly tenant under a contract- 


with his landlord. Iam unable to accept 
this contention andI do notsee how the 


mere use of the word “tenant” ins. 9 can 
l ' of the ‘statutory tenant.’ My Lord has 


justify this position. 


Certain English decisions have been re-` 


ferred to in the argument before me and I 
shall refer only to two of them to. show 
that the view taken by the English Courts 
on this point is not that the tenant, or the 
statutory tenant as he is called, is in the 
position of a tenant, apart from the Statute, 
but that his rights and remedies, such as 
they are, are determined by the provisions 
ofthe Statute. In Shuter v. Hersh (1), it 
has been held that :— i 

_ “Wherea tenant remains in possession 
under the provisions of the Increase of 
Rent, etc, Restrictions Act, 1920, after 
receiving notice to quit, there is no neceg- 
sity for the landlord. to give the tenant a 
fresh notice to,guit before raising the rent 
to the extent permitted by the Act unless a 
new tenancy has been actually created, and 
the mere fact that the landlord accepts rent 
after giving the notice to quit cannot be 
taken as a waiver by him of the notice to 
quit so as to create a new tenancy.” 

` Serutton, L. J., refers to the entity describ- 
ed as the “statutory tenant” as the person 
who holds the land of another contrary to 
the will of that other, who strongly desires 
to turn him out. Such a person would not 
ordinarily be described as a tenantand in 
spite of the fact that he was described as 
a tenant in the parliamentary Statute the 
notice given to quit was accepted as a 
good notice and no further notice was con- 
sidered necessary. “I admit that the point 
which arises for decision in the present 
ease did not arise for decision in that case, 
but the observations with regard to the 
validity of the notice given during the 
continuance of the protection of the Act to 


(1) (1922) 1 K. B. 438; 91 L. J. K. B. 626; 127 L. T 
©- OL. G, R. 359; 66 8d, 472; 38 T. L. R. 355,7 
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the tenant are useful in dealing with the 
present point. : 
The other case isthe case of Keeves v. 
Dean (2). With reference to the point that 
arose in that case as to whether a statutory 
tenant would have the right to assign his 
right to retain possession it was held 
that the right of a statutory tenant was 
merely a personal right to retain possession 
of the premises and could not be assigned to 
another person. The following observations 
of Scrutton, L J., are useful (page 694)* :— 
“This case is another stage in the un- 
welcome task which Parliament has impos- 
ed upon the Courts of defining the position 


objected.to his being called by that name, 
on the ground that he is not a tenant at 
all. But it is aconvenient expression, and, 
although-it is true that before the passing of 
these Acts no one would have spoken ofa 
person who after the expiry of his tenancy 
remained in possession against the will of 
his landlord as a tenant, Parliament has 
certainly called him a tenant, and he ap- 
pears to me to have something more than 
a personal right against his landlord. I 
take it that he hasa right as against all 
she world to remain in possession until he 
is turned out by an order of the Court, and | 
that he could maintain trespass against any 
person who entered the premises without | 
his permission. However, it does not much 
matter what he is called so long as itis 
clear that oneis speaking of a person who 
holds over after the expiry of his tenancy 
againsthis landlord's will.” 

I may also refer to Kalianmal Tillock- 
chand v. Dharamsey Jetha & Co. (3) where 


the learned Chief Justice makes the follow- 


ing observations with regard to the position 
ofa person entitled to remain in possession 
under the Statute (page 1447) :— 
“The plaintiff was entitled to terminate 
under the ordinary rules of law the son- 
tract which had been established between 
him and the defendants by the consent 
decree, and on August 31, 1922, when the 
plaintiff's notice expired that tenancy ter- 
minated. Had it not been for the Rent- 
Act, the defendants would have been bound 
to vacate, but under its provisions they 
might remain in possession, and under s. ¥ 
(2) (1924) 1 K. B. 685; 93 L. J. K. B. 203; 130 L. T. 
93: 22 L. G. R. 127; 68 S. J. 321; 40 T. L. R. 211. 
(3) 80 Ind. Cas. 253: 26 Bom. L. R. 141; A. L R. 1924 


Bom. 330 
*Page of (1924) 1 K. B.Ed] 
+Pae of 26 Bom. L. R.— [BG] 
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no order for the recovery of possession of 
the premises could be made so long as they 
paid or wére ready and willing to pay 
rent to the full.extent allowable by the 
Act, and perform thé conditions of the 


tenancy. I presume that would mean the ` 
conditions of the tenancy existing between . 


the parties before the agreement terminat- 
ed, which would be continued to that ex- 
tent by virtue of those words if the tenant 
remained in possession under the Act,” 


“The decisions ` do not deal with the point 
which arises in the present case. But they 
throw a very useful light upon the position 
of the person, who remains in possesion 
under the protection of the Statute after 
the contractual tenancy between him and 
his landlord has been duly terminated by 
a notice given during the period in which 
the Act is in force. Ido not see any reason 
why on principle the landlord should be 
required to give a fresh notice to terminate 
a tenancy which in fact does not exist. So 
far as the contractual tenancy between him 
and his tenant is concerned it has been 
- duly terminated andithere is nothing in the 
provisions of the Rent Act to justify the 
contention, that it cannot be terminated 
during the continuance of the Act. The 
mere fact that the tenant is entitled to 
retain possession while the Act remains in 
force is not sufficient, in my opinion, to 
create any such relationship of landlord 
and tenant between the parties as would 
require a fresh notice to terminate it, In 
fact it is a statutory right the limits of 
which are to be found in the terms of the 
Statute ; and the moment the Statute ceases 
to extend that protection to him he ceases 
to have the protection as against the land- 
lord which the Statute gave him up- toa 
certain period. In the present case there 
is no scope for the argument that by ac- 
cepting the rent, the landlord has waived 
the notice to quit and has treated the 
contractual tenancy as subsisting. I am, 
therefore, of opinion, that the notice given 
on July 29 to the defendant was effectual 
and valid and put an end to the tenancy 
between the plaintiff and the defendant, 
and the fact that he was in rightful posses- 
sion of the premises under the Statute for 
one day against the will of the landlord 
-does not constitute any such change i in the 
legal relationship of the parties as would 
render any further notice necessary to ter- 
‘minate the’ tenancy. 


- 
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My finding, therefore, on the first issue 
is in the affirmative. 

[The learndd Judge awarded Rs, 125 a 
month as compensation, ) 


Z, K. Suit decreed, 5 


RANGOON HIGH COURT. 
. FULL BENCH. 
Crvin REFERENGE No, 8 or 1925, 
June 22, 1925. $ 
Present:—Sir Sydney Robinson, Kr., 
Chief Justice, Mr. Justice Brown and 
Mr. Justice Doyle. 
MAUNG SAN MIN AND anoTHER— 
APPELLANTS 
. VETSUS 
` MAUNG PO HLAING AND OTAERS— 
RESPONDENTS. 

Registration Act (XVI of pea s. 17 (1) (b)— Trans- 
fer of Property Act (IV of 1882), s. 59—Evidence 
Act (I of 1872), s. 91—Suit for recovery of possession 
of tmmoveable property—Allegation that possession: 
was given to defendant as security for advance of: 
Rs. 100 or upwards—Oral evidence, admissibility of. 

Where a plaintiff seeks to recover possession of 
immoveable property on the allegation that possession 
of the property was given to the defendant as security 
for a loan of Rs. 110 or upwards, but without the 
execution of any registered instrument, oral evidence 


is not admissible to. prove the transaction alleged þy 
the plaintiff. [p. 569, col. 2.] 


Civil reference made by Mr. Justice Carr, 
in Special Civil Second Appeal No. 303 of 
1923, dated 20th May 1925. 

ORDER OF REFERENCE TO A 

FULL BENCH. 

Carr, J.—The plaintiffs in this suit set 
out that they borrowed Rs. 125 from the 
defendants and handed over their land 
temporarily, the land to be returned when- 
ever required. The defendants denied this 
and alleged that the plaintiffs had made 
over the land absolutely in satisfaction of 
a debt of Rs. 355, and had agreed to exe- 
cute a registered deed when reqnired. 

- The plaintiffs’ prayer. was for possession 
of the land unconditionally. 

The Sub-Divisional Judge held, on the 
authority of Ma Htwe v. Maung Lun (1), 
that the transaction set up by the plaintiffs f 
was in effect a mortgage and that it could 
not be proved. He further held that the 
defendants had proved the agreement for 
sale. - He dismissed the suit. 


ha 33 Ind. Cas. 163; 8 L. B. R. 334; 9 Bur. L. T, 
114 


568 


The District Judge considered that the 
plaint was skilfully worded—because it 
avoided the use of the word ‘mortgage.’ 
He said that no mortgage was the basis 
of the claim and that the question whe- 
ther the transaction was a mortgage or & 
sale did not arise. He relied upon two 
unauthorised reports—Maung Aung v. 
Maung Shwe Lin (2) and Mg. Po Kin v. Mg. 
Oh <3). He proceeded to consider the 
plaintiffs’ evidence as to the nature of the 
transaction and held that the plaintiffs had 
proved their case. He considered, however, 
that the plaintiffs were not unconditionally 
entitled to possession and gave them a 
decree for possession on re-payment of 
Rs. 125. 

In effect he has allowed the plaintiffs 
to prove an invalid mortgage and has given 
them a decree for redemption. The trans- 
action set up by the plaintiffs,and which 
the District Judge has held proved, was 
in the nature of an usufructuary mortgage, 
and would have been such a mortgage 
had it been effected by a duly registered 
deed. Its nature is in no way changed 
by the omission to describe it by its specific 
name. Thus the decision is contrary to the 
ruling in Ma Htwe’s case (1). i 

That was a ruling by'a Full Bench of 
the Chief Courtof Lower Burma, and re- 
mains binding. But I think that, in view 
of the decision of a Full Bench of this 
Court in Maung Myat Tha Zan v. Ma Dun 
(4), this ruling requires consideration. In 
the last named case the principle of part 
-performance was accepted on equitable 
grounds, andit was held thata person in 
possession under a sale which was invalid 
for want of a registered deed should be 
held to be in possession under a contract 
for sale, could set this up as a valid de- 
fence and could adduce evidence to prove 
the transaction. 

The equitable considerations on which 

. that decision was based seem to me to 
apply equally to a case such as the pre- 
sent. If it is inequitable to allow the 
giver of possession to recover possession in 
contravention of his agreement, then it is 
equally inequitable to allow the receiver of 
possession to retain ‘possession in contra- 
vention of his agreement. 


(2) 73 Ind, Cas. 1039; A. I, R. 1923 Rang. 51. 

(3) 91 Ind. Cas. 1021; A. I. R. 1923 Rang. 230; 2 
Bur. L. J. 4. 

(4) 81 Ind. Cas. 857; 2 R. 285; 3 Bur L, J, 78; A. I- 
R. 1924 Rang. 214, ` 
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Iam fortified in this view by the case 
of Jogendra Krishna Roy v. Kurpal Harshi 
& Co: (5). In that case the defendants had 
taken a three years’ tenanvy of certain pre- 
mises on an oral agreement. It was held 
that a tenancy was created in law and that 
the defendants were liable for damages 
when they repudiated the tenancy within 
the three- years. It was laid down general- 

“When in pursuance of an agreement to 
transfer property the intended transferee 
has taken possession, though the requisite 
legal documents have not been executed 
and registered, the position is the same as 
ifthe documents had been executed, pro- 
vided that specific performance can be 
obtained between the parties to the agree- 
mentin the same Court and at the same 
timeas the subsequent legal question falls 
to be determined,” 

Reading this case along with Maung Myat 
Tha Zan's case (4), it would seem that the 
transaction in the present case must be con- 
sidered as an agreement to mortgage and 
that the plaintiff is entitled to prove and 
to enforce it. But this conclusion is op- 
pcsed to'the decision in Ma Hiwe's case (1). 

I, therefore, refer the following questions 
for decision by a Bench or a Full Bench as 
the Chief Justice may direct :— 

1. When a plaintiff alleges that posses- 
sion of immovable property has been given 
to tha defendant as security for a loan 
of Rs, 100 or upwards, but without the 
execution of any registered instrument, is 
oral evidence admissible to prove the trans- 
action ? ; 

2. Ifso, and ifthe transaction is proved, 
is the plaintiff entitled to a decree for re- 
covery of possession of the property on pay- 
ment of the amount of the loan ? 

JUDGMENT OF THE FULL 
BENCH. 

Robinson, C. J.—The questions refer- 
red for decision by the Full Bench are: 
(D When a plaintiff alleges that possession 
of immoveable property has been given to 
the defendant as security for a loan of 
Rs. 100or upwards, but without the execution 
of any registered instrument, is oral evi- 
dence admissible to prove the transaction ? 
(2) If so, and if the transaction is proved, is 
the plaintiff entitled toa decree for recovery 
of possession of the property on payment of 
the amount of the loan ? 


(5) 68 Ind. Cas. 993; A. I. R. 1923 Oal 63; 490, 
345; 35 O, L J. 175. 
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It may be open to question in this case 
whether the plaintiff sued basing her claim 
on a usufructuary mortgage but the learned 
Judge finds and for the purposes of this 
reference, I think we must take it, that the 
suit was based on the alleged usufructuary 
mortgage; that being so, the case falls 
within the purview of the Full Bench rul- 
ingin Ma Hiwe v. Maung Lun (1). The 
suit should, therefore, be dismissed and no 
question of the admissibility of oral evi- 
dence toprove the transaction arises. It 
must be remembered that there is a marked 
distinction in these cases between those 
relating to an inchoate mortgage and an 
inchoate sale. In the latter it is open to 
the party in possession of the land who has 
bought without obtaining a registered deed 
of conveyance to sue for specific perform- 
ance of the contract to sell. There is no 
right to sue for specific performance pos- 
sessed by a mortgagor who has given his 
land in mortgage without securing his 
right of redemption by a registered-deed 
of mortgage. There is no contest between 
the Full Bench ruling cited and the Full 
_ Bench decision in Maung Myat Tha Zan v. 
Ma Dun (4). This being the state of the 
law, the second question referred does not 
arise at all, but I think it will be well to 
explain my views in this somewhat difficult 
question. Had the plaintiff brought a suit 
merely alleging that she was the owner of 
the land and that the defendant was in 
wrongful possession thereof and claiming 
a decree for possession based on her title 
alone, there would be no objection to such 
a suit lying. I note that in the order of 
reference in Ma Htwe’s case (1), Sir Charles 
Fox suggests this:—Had such a suit been 
brought and the defendant applied that he 
- was in possession under a contract of sale 
which had not been completed by the execu- 
tion of a registered-deed it would be open to 
the defendant to lead evidence to prove 
a contract to sell and jf he had established 
that contract he would have been entitled 
to retain possession even though he had 
not properly registered the conveyance. 
That is laid down in Maung Myat Tha Zan’s 
case (4), and is in accordance with a large 
number of authorities of other Indian High 
Courts. It would be also open to him to 
sue for specific performance and, on obtain- 
ing a decree, to complete his title. Even if 
he had failed in such a suit he would still 
be entitled to retain possession as against 
the plaintiff. 
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, In my opinion it was open to the plaint- 
iff in this case to have brought a suit based 
solely on her title. Defendant admits her 
title and ifhe fails to prove the contract 
to sell which he alleges, the plaintiff would 
be entitled to a decree. That decree must 
be made conditional on her re-paying the 
money advanced not with the intention of 
granting her practically a decree for Te- 
demption but by ordering re payment on 
equitable grounds. Even if this were held 
to be impossible on the ground that no 
charge is created on the land for the 
amount advanced, it would be open to the 
defendant to bring a suit for the return of 
the money. The reason why different 
principles apply to the admissibility of evi- 
dence to prove a contract to mortgage and 
acontrect tosellis that in the latter the 
defendant is entitled to claim specific per- 
formance and in the former case, he is not, 
The answer to the first question referred 
is in the negative unless it is the defend- 
ant, who seeks to lead that evidence in 
order to obtain from the Court equitable 
relief in the shape of a decree, conditioned 
subject to the return of the money advanc- 
ed. I would answer the second question 
referred to in the negative on this suit as it 
is held to have been framed. 

Doyle, J.—I concur. 

Brown, J.—I agree that the answer to 
the first question referred must be in the 
negative. If a suit is brought to redeem a 
mortgage, which is invalid for want of a 
registered-deed of sale, that suit must 
clearly fail and evidence cannot be brought 
to provethe transaction. The finding in 
Ma Htwe v. Maung Lun (1), on this point . 
does not, in my opinion, conflict with the 
Full Bench decision in Maung Myat Tha 
Zan v. Ma Dun (4). LIalso agree with the 
remarks of the learned Ohief Justice as to 
what the position would be if the plaintiff. 
had brought a suit merely alleging that- 
she was the owner of the land and that 
the defendant was in wrongful possession 
thereof and claiming a decree for posses- 
sion based on her title alone. In such a 
suit it would be open to the defendant to 
bring evidence to show that he was in 
possession under a contract of sale and it 
would then probably be open to the plaint- 
iff to bring rebutting evidence to show 
what the terms of the contract really were 
From a perusal of the plaint, it seems to 
me to be at least open to doubt whether 
the plaintiff did not bring a suit of the 
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nature in the present case, but that is not 
the question which has been referred to us 
and the learned Judge who has referred 
the matter would appear to hold otherwise. 
My answer to the first question referred 
being in the negative the second question 
does not arise. i 

Z K, Reference answered in negative. 





BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION SUIT 
| No, 923 or 1921, í 
March 21, 1925. 
Present:—Justice Sir Amberson Marten, Kr. 
KISHENPRASAD & Co. LTD.—PLAINTIFF3 
Versus 2 
' RAJARAM RAMHARAKH AND OTHERS 
— DEFENDANTS. 
Trust—Breach of trust—Participation in division 
of trust funds—Liability to refund trust moneys. 

Defendant No. 1 was an employee of the plaintiffs 
and was entrusted by the latter with the cashing of 
a cheque for alarge amount of money. He cashed 
the cheque and made away with the proceeds with 
the help of defendant No. 2, his brother. Thé pro- 
ceeds were subsequently divided between the different 
defendants who were members of a joint Hindu 
family. Defendants Nos. Land 2 were tried for the 
offence of criminal breach of trust and were con- 
victed. Plaintiffs subsequently brought a suit to 
recover from all the defendants the amount of money 
which had been embezzled by defendant No. 1 with 
the help of defendant No. 2: 

' Held, that defendant No. 1 having committed a 
breach. of trust in which defendant No. 2 was an 
abetter and that the remaining defendants having 
afterwards been parties to a mis-application of the 
trust property in breach of the trust with notice of 
the trust, they were all liable to replace the trust 
moneys and that the plaintiffs were entitled to a 
decree. [p. 573, col. 1.] 

` Myr. B.J. Desai, for the Plaintiffs. 
. SJUDGMENT.—This is a very peculiar 
suit, The defendants are all members of 
‘a joint Hindu family, and in effect the 
plaintiffs are seeking to make all the mem- 
beras of this family liable for the embezzle- 
ment by defendant No.1 with the -aid of 
defendant No. 2ofasum of Rs. 40,000 be- 
longing to his employers, the plaintiffs. 
Defendants Nos. 1 and 2 have both been 
prosecuted to conviction for this embezzle- 
ment, Defendant No.2 has since died, and 
his name was struck out at the trial. As 
regards defendant No. 5, who is a minor, it 
is conceded that his only liability is to the 
extent of the asssts received by him from 
his deceased father, defendant No. 2. 
The details of the case are lengthy, but 
shortly state 1 these are the main outlines, 
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The plaintiffs were foolish enough to entrust 
the lst defendant with the cashing of two, 
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` cheques of Rs. 30,000 and Rs, - 10,000 res- 


pectively. I say foolish because the lst 
defendant was only an employee of a few 
weeks standing ona salary of Rs, 17 per 
mensem. He had come from Kudanpur in 
the Allahabad District, and at that time 
defendant No. 2, the brother of defendant 
No. 1, was also in Bombay. It is common 
ground that defendant No. 1 cashed the two 
cheques for Rs. 40,000 at the Bank, but 
never gave the proceeds to his masters as 
he ought to have done. His story was that 
on his return from the Bank he was taken ill 
in the street, and that while he lay uncon- 
scious, he must have -been robbed of the | 
money in question. This was clearly a 
suspicious story, but at the time the Police 
thought there was insufficient evidence to 
convict him, and accordingly he was allow- 
ed to return to his native country. | 

The plaintiffs, however, had a watch kept 
through the ANahabad Police over the de- 
fendants’ movements, and after some time 
this led to further discoveries. The de- 
fendants were apparently misled into think- 
ing that the whole affair had blown over. 
At any rate much accession of prosperity 
appears to have come to the joint family. 
For instance, heavy mortgages of many 
thousands of rupees on their family 
lands were paid off, and other lands pur- 
chased. I may say at once that though 
various tales to the contrary were put for- 
ward, there is no satisfactory eviaence ta 
show where the money came from, apart 
from the proceeds of the Rs. 40,000 cheques. 
T am quite satisfied that that was the true 
source from which these family mortgages 
were paid off and the lands purchased. But 
what is even more important is that the.de- . 
fendants proceeded to quarrel as to how 
the balance of the proceeds of the stolen 
moneys should be dealt with, and they 
actually summoned their village punchayet 
to settle their differences on this point. It 
is clearfrom the plaintiffs’ evidence that 
at that punchayet meeting it was common 
ground that the money had been brought 
by the Ist defendant from: Bombay with 
the aid of the 2nd defendant, and that 
the Ist defendant claimed that he was en- 
titled to alarger share of it than the rest of 
the family, because he was the person who 
had secured the money. Naturally one does 
not. accept -such a story. without closely 
criticising it. In the present cage . I am 
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satisfied that what the plaintiffs’ witnesses 
have.said about that punchayet is true. 

In this civil suit practically all the evi- 
dence is taken on Commission; and at the 
trial the suit is undefended. But it so 
happens that I was the Sessions Judge who 
` tried the criminal charges against defend- 

ant No. 1 under s. 408 and against defend- 

ant No. 2 under ss. 408 and 109 of the Indian 

Penal Code, which resulted in an unanimous 

verdict of guilty against No. 1 and by a 

majority of 7 to 2 against No.2, and I sen- 

tenced each of them to three years’ rigorous 

imprisonment and a finé on November ll, 

1921, At that trial the plaintiffs’.witnesses 

were closely cross-examined, and in addi- 

tion I had the benefit of hearing the oral 
statements of the accused from the dock 
and the argument of their Counsel. I was 
quite satisfied at that trial that the story 

of the Ist and 2nd defendants was a 

` false one, and that in fact defendant No. 1 
-had embezzled the money with the aid of 
defendant No. 2, he being the person ‘who 
actually took the money out of Bombay 
after it had been handed to him by defend- 

ant No.1. é 

But to avoid any misunderstanding I 
should state that I decide this present civil 
suit solely on the evidence of the civil 
suit and not on that of the criminal pro- 
ceedings, except that I am entitled to know 
that defendants Nos. 1 and 2 have been pro- 
secuted to conviction for the embezzlement 
of these moneys. I think Iam also entitl- 
ed to take into consideration that there is 
nothing in that criminal trial which should 
give me any hesitation in accepting the 
plaintiffs’ evidence in the present civil suit. 

So much for the more material facts, I 
do not propose to go into further details. 

The real difficulty arises as to the law. In 

this respect I regret that the case is unde- 

fended, and that-the difficulties I have felt 
. have not been met by Counsel, although I 
gave an express adjournment for the pur- 
pose. The point isthis. Under what par- 
ticular section of what Code or under what 
proposition of law can one recover in a 
civil suit money stolen by athief, and how 
can the members of his joint Hindu family 
be made liable for the theft, if they did not 
actually participate in it? In the plaint 
the plaintiffs’ case is based on conspiracy, 
viz, that the Ist defendant in conspiracy 
with the other defendants intended to mis- 
appropriate and did in fact misappropriate 
the Rs. 40,009, and that the 2nd defend- 
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ant actually took the money from Bombay 
in furtherance of the conspiracy. - That 
there was a Conspiracy between defendantg 
Nos, 1 and 2 is clear, but there is not the 
slightest evidence to show that defendants 
Nos. 3, 4 and 5 were guilty of any conspiracy 
prior to the actual theft. On the contrary 
it would seem quite improbable that defend- 
ants Nos. 3 and 4 could anticipate that 
anybody would be so foolish as to entrust 
defendant No. 1 with Rs. 40,000 or any 
other large sum. However, that may be, I 
findasa fact that the alleged antecedent 
conspiracy so far as regards defendants 
Nos. 3,4, and 5 is not proved. Consequent- 
ly the plaintiffs’ case in so far as it depends 


` on any such antecedent conspiracy fails, 


At the second hearing Mr. B. J. Desai 
based the plaintiffs’ case on another ground, 
He relied on ss. 71, 76 and 108, Illustration 
(a), of the Indian Contract Act. Section 71 
provides that a person who finds goods be- 
longing to another, and takes them into hig 


‘custody, is subject to the sameresponsibility 


as a_bailee. But in the present case there is 
no question of any- goods being “found,” 
nor ean it be said that any of the other 
defendants have “found” any money. The 
cheques were given to defendant No. 1 to 
cash, and he obtained cash, viz., currency 
notes from the bankers. So I fail to see 
how s. 71 bas any relevance. Next, turning 
to ss. 76. and 108, these sections appear 
under the Chapter dealing with the sale of 
goods. It was said that, having regard to 
the definition of s. 76, goods would include 
a cheque or cash. But assuming that to be 
so, I am far from satisfied that s. 108 affects 
the question. The plaintiffs are not seeking 
to recover here any specific goods or the 
actual currency notes which the Bank 
handed over to the Ist defendant. They 
are merely making a money claim against 
the defendants; and it was expressly ad- 
mitted atthe trial that the plaintiffs are 
not seeking to follow the specific moneys 
in order to obtain any charge on the pro- 
perty which may now represent such 
moneys. Illustration (a), therefore, which 
deals witha-stolen cow which A had bought 
from B in good faith, would hardly seem 
to cover the present case. The true owner 
might recover the cow, but could he recover 
damages from A, supposing the cow had 
died or had been resold? As regards 
Ch. IX, which deals with bailees, even if one 
assumes that defendant No. 1 was a bailee 
and accordingly liable to the plaintiffs, the 
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remaining defendants were not bailees, for 
the plaintiffs had never entrusted them 
with anything. ; 

I next invited Counsel to consider whe- 
ther under the Common Law of England 
there was notan appropriate civil remedy 
against a thief who had stolen property. 
It would seem contrary to common sense 
that an action would lie, say for breach 
of contract for payment of acertain sum 
of money, or in tort for trespass or for 
injury by negligence toa chattel, and yet 
that no action would lie for theft. But 
Counsel were unable to refer me to any 
authority on that proposition either in 
England or in India, though I suggested 
that ina case like the present an action 
would lie for money had and received. 
But the difficulty here is not so such as 
regards the actual thief but as regards the 
alleged liability of the remaining members 
of his family. I accordingly do not pro- 
pose to go into the possible remedies which 
might be open at Common Law but will 
consider whether a remedy does not lie in 
equity. 

I accordingly suggested further to Counsel 
that the plaintiffs’ case might be put in this 
way, viz., that the initial embezzlement was 

a breach of trust by defendant No. 1, that 
defendant No. 2 aided and abetted that 
breach of trust, and that defendants Nos. 
3 and 4 were also guilty of that breach of 
trust inasmuch as with notice of the trust 
they participated inthe improper division 
of the stolen moneys amongst, or for the 
benefit of, the members of the joint Hindu 
family. But this point had not been con- 
sidered by Counsel, and accordingly I re- 
served judgment, forthe mere fact that the 
case was undefended would not entitle the 
plaintiffs to judgment unless they could 
satisfy the Court.that their claim was sound 
in law. 


Shortly thereafter I came across a short 
paragraph in an English newspaper refer- 
ring to a somewhat similar case which Mr. 
Justice Bailhache had tried, and which 
he was reported to have described as being 
“the most puzzling he had experienced in 
forty years study of the law” I according- 
ly waited for the case to be reported, and 
subsequently when.I was home on leave I 
wrote to the learned Judge, who was kind 
enough to inform me that the case was 
only reported in the Justice of the Peace, 
Vol, 87, p. 817, dated December 1, 1923 
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and that the report was a very imperfect 
one. Shortly stated, in that case four. de- 
fendants had broken into a jeweller's shop, 
and articles were stolen to the value of 
£443. Articles to the value of £183 were 
recovered, and the subject of the action was 
a claim by the jeweller for damages in 
respect ofthe unrecovered property against 
the four thieves who were then serving 
terms of imprisonment in respect of the 
robbery. The learned Judge held that the 
wrong against the State must first be vindi- 
cated which had been done by a criminal 
conviction. Next as regards the injury 
done to the plaintiff in his private capacity, 
if thera had been only one individual con- 
cerned in the theft, there would be no 
difficulty in vindicating the plaintiff so far 
as trespass was concerned. But the action 
was complicated as there were four defend- 
ants. Further the stolen property was not 
traced to one individual, and the unrecover- 
ed goods could not be traced to any of the 
defendants. The learned Judge, however, 
held that he was entitled to presume that 
the missing articles were stolen by the four 
defendants, and that the fact that the pro- 
pertr could not be traced made no differ- 
ence. He accordingly held that if two or 
three people combined to commit a wrong- 
ful act and damage was done, judgment 
could be given against them. Accordingly 
the same principle applied as if there was ` 
only one defendant; and judgment was 
given against every one of the defendants 
as regards the stolen property which had 
not been restored. It was not essential whe- 
ther the damage could be divided or not, 
as each of the defendants were liable. It 
will, however, be seen that in that case 
the defendants were the actual trespassers 
and thieves, or at any rate were all engaged 
in the conspiracy to trespass and steal. 
Here, as I have already held, there is no 
evidence to showthat defendants Nos. 3 and 
4 entered into any antecedent conspiracy in 
connection with the suit theft. Nor was it 
a case of trespass on the plaintiffs’ premises. 

I subsequently waited to see whether the 
case was to be reported fully as the judg- 
ment of the late Mr. Justice Bailhache on 
this branch of the law, of which he was a 
complete master, would have been par- 
ticularly valuable tome. But no further 
report is forthcoming, and accordingly, as 
I have already intimated, I donot propose 
to consider the possible remedies open to 
ithe plaintiffs at Common Law, but will con- 
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sider the obove equitable remedy for breach 
of trust which I have already referred to. 

In this connection 1 should state that in 
my opinion the pleadings are sufficient to 
cover the point, although the precise words 
“breach of trust’ are not mentioned. The 
facts pleaded clearly shows the fiduciary 
relationship between the plaintiffs and the 
Ist defendant. The allegation of a con- 
spiracy to misappropriate the moneys after 
they had been stolen is I think a sufficient 
allegation of a wilful participation in the 
breach of trust. In this connection it must 
be borne in mind that the breach of trust 
was not necessarily concluded . when de- 
fendant No. 1 handed the money to defend- 
ant No. 2, nor when defendant No. 2 took it 
away out of Bombay. It at any rate extend- 
ed up to the time when the trust property 
was actually applied in paying off the mort- 
- gages and in buying property. 

“Now, in the first place, it is abundantly 
clear that there was a breach of trust by 
` the Ist defendant in which defendant No. 2 
was an abettor. That indeed is what they 
were convicted of, viz., criminal breach of 
trust. The only question, therefore, is whe- 
ther defendants Nos. 3 and 4 having notice of 
the trust were afterwards partiesto a mis- 
application of the trust property in breach 
of the trust. In my judgment, on the evi- 
dence before me, it isclear that that ques- 
tion should be answered in the affirmative. 
Accordingly, in my judgment, defendants 
Nos. 1, 2, 3, and 4 were all liable to replace 
these trust moneys. It follows then that 
in the view which I take the plaintiffs’.cage 
can and does succeed on that ground. I 
say nothing further as to whether it could 
also be based on some other ground. 

Counsel informs me that the plaintiffs 
have recovered Rs. 1,500 foundon defendant 
No.1, but have received nothing of the fines 
imposed by me. There will, accordingly, 
be judgment against defendants Nos, 1, 3, 
4 and 5 for Rs. 38,500 (being the balance of 
the Rs. 41,000) and interest at Y per 
cent. per annum from July 5, 1918, to judg- 
ment. Costs and interest on judgment at 
6 per cent. Butso faras regards defend- 
ant No.5 his liability is to be limited to 
the extent of the assets received by him 
from his father defendant No. 2 since de- 
ceased. The attachment before judgment 
will continue pending the further orders of 
the Court, and there will be general liberty 
to apply, 

As the Justice of the Peace newspaper is 
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not, I think, in the local law libraries, a 
print containing the above brief report of 
the case before the late Mr. Justice Bailhache 
can be annexed to this judgment for con- 
venience of reference. 


Z. K. Suit decreed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Cavin AppgaL No, 235 or 1824. 
June 25,1925. 
Present:—Mr, Findlay, Officiating J. C. 
Dr. N. LOBO— PLAINTIFF —ÀPPELLANT 
VETSUS 
BABULAL——DEFENDANT— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. KAT, r. 68 
—Hzecution of decree—Objection proceedings—Order 
passed on objection, finality of —Wrongful attachment 
—Damages, suit for— Malice, proof of, whether ne- 
cessary. f i 
By virtue of the provision contained in r. 63 of O. 
XXI of the C. P. C., it is incumbent on a person, 
against.whom an order is made in objection proceed- 
ings, to filea suit to set aside the order if he feels 
himself aggrieved thereby, otherwise the order passed 
in the objection proceedings will become final, and 
will not þe open to question in any other proceeding 
between the parties. |p. 574, col. 2.] i 
In a suit to recover damages for wrongful attach- 
ment by a person other than the judgment-debtor it 


is not incumbent on the plaintiff to allege and prove 
tbat the person at whose instance the wrongful at- 
tachment was made acted maliciously or without 
reasonable or probable cause. The defendant may 
have acted in perfectly good faith and innocently, but 
he is nevertheless liable if damage has been caused 
by his mistake. [ibid.] , 

Appeal against a decree of the Addi- 
tional District Judge, Nagpur, dated the 
29th February 1924, in Civil Appeal No. 78 
of 1923. 

Mr. W.H. Dhabe, for the Appellant. 

Mr. D. P. Tiwari, for the Respondent. 


JUDGMENT.—The main facts of this 
ease are notin dispute, The plaintiff-ap- 
pellant Dr, Lobo sued the defendant-re- 
spondent in the first Court‘on the allegation 
that he had delivered a soda-water machine 
on the “hire purchase” systom to one 5. 
Kitchie, Kitchie, after a time, disappeared 
from Nagpur, leavingtthe machine in the 
house without having paid the price there- 
of. Kitchiewas also in arrears of rent to 
the defendant who wished to have the house 
vacated. He applied to the Deputy Com- 
missioner, Nagpur, who in the course of 
his proceedings took possession of the 
machine as unclaimed property apparently 
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- under the Police Act. Possession was so 
taken on the 5th of November1921. Mean- 
_while, the defendant had filed a suit for 
arrears of rent against Kitchie and he 
obtained an attachment order before judg- 
ment in respect of the soda-water machine, 
the date of the attachment being the 3rd 
` of December 1921. 

The plaintiff-appellant Dr. Lobo’s case 
was that he came to know of the whereabout 
of the machine in May 1922 and applied for 
possession thereof to the Deputy Commis- 
sioner. He then cameto know that the 
property had been attached before judg- 
ment by Babulal, and he accordingly pre- 
sented an objecticn to the attachment in 
the Civil Court and the property, in pursu- 
ance of that objection, was released on 
25th October 1922; cf Ex. P. 3. 

Apparently, the Collector was not even 
then satisfied that the soda-water machine 
was the property of Dr. Lobo and further 

_enquiries followed, with the result that he 
(Dr. Lobo) got possession thereof only in 
February 1923. During the period of the 
soda-water machine remained in the Col- 
lector's custody; it was apparently kept in 
the openair exposed to the weather and in 
consequence deteriorated. The plaintiff ac- 
` cordingly claimed damagesfrom the defend- 
ant amounting toRs.150for deterioration, 
and in respect of his having been kept out 
of possession for roughly a year he claimed 
damages in respect of hire to the extent of 
Rs. 300, i. e., Rs. 450 in all were claimed. 

The Munsif held that the defendant could 
not challenge the claim of the plaintiff to 
the soda- water machine and that the latter 
‘was owner thereof, He further held that 
the defendant Babulal was unaware of the 
plaintiff's ownership of the machine when 
he-applied for attachment before judgment. 
The Munsif found that the deterioration 
“and loss of hire each amounted to Rs. 50 
and accordingly he passed a decree for 
-Rs. 1:0 with proportionate costs. The de- 
fendant Babulal appealed to the Court of 
the Additional District Judge, Nagpur, 
‘against the said judgment and decree, and 
„the plaintiff also filed a memorandum of 
objections. On the question of title the 
Additional District Judge confirmed the 
finding of the first Court. 

Counsel for the respondent in this Court 
has made an attempt to attack this finding 
.on the ground that the plaintiff's title had 
‘been legitimately attacked in defence in 
the present suit, which was filed within a 
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yearof the order passed in objection suit. 
The language of O. XXI, r. 63, O. P. C., is, 
however, perfectly plain. Itis incumbent 
on the person, against whom an order is 
made inan objection proceeding, to file a 
suit if he feels himself aggrieved thereby, 
otherwise the order in the objection suit is 
final. Itseems unnecessary, therefore, for 
me to consider in detail the decision in 
Cecil Cole v, Nanalal Moraji Dave (1), which- 
has been quoted by Counsel for the re- 
spondent in support of the proposition that 
the property had become the possession. of 
Kitchie. But I may point out that in the 
agreement (Ex. P-4) there was the pre- 
sent case a clear condition that the sodes 
water machine was to remain in the sole 
and absolute property of the vendor until 
the full purchase had been effected. The 
decision in Namagauda v. Paresha (2) is 
clear authority for the proposition that the 
‘question of title cannot now be disputed 
and the decision of the two lower Courts on 
this point is undoubtedly correct. 4 


Passing now to the question of the liabili? 
ty of the defendant-respondent for dam- 
ages, I have been referred to the decision 
of their Lordships of the Privy Council in 
Kissorimohun Roy v. Harsukh Das (3) and 
to Bishamber Nath v. Gaddar (4). General 
ly speaking, it is not incumbent on the 
plaintiff in the present caseto allege and 
prove that the person at whose instance a 
wrong attachment has been made acted 
there anent maliciously or without probable 
cause. It is accepted law that proof of 
maliceis not necessary when the property 
ofa stranger, not a party to the suit; is 
taken in execution. ‘The decree- holder may 
have acted in perfectly good faith and in- 
nocently, but is nevertheless liable if dam- 
ages have been caused by his mistake. 

Inow come to the questionof whether, as 
amatter offact, any damages were caused 
“by the present attachment before judgment. - 
On -behalf of the respondent it has been 
urged withsome show of plausibility that 
at the time of the attachment the property 
was already in possession of the Collector,’ 
and it has been urged that, in “effect, the 
attachment made no essential difference 
and that even, after the property had been 


(1) 92 Ind. Cas. 191; 49 B. 172; 26 Bom. L. R. SEO; 
A. I. R. 1925 Bom. 18. 

(2) 22 B. 640: 11 Ind. Dec. (N. s.) 1€09 

(3) 170. 456; 17 I. A. 17; 13 Ind. Jur. 452:°5 Sar, 
P. Œ. J. 472; 8 Ind. Dec. (x. s.) 830 (P. CO). 

(4) 9 Ind. Oas, 317; 33 A. 306; 8 A, L. J, 914, 
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released by the Civil Court on the 25th of 
October 1922, the Collector did not give it 
„over to the plaintiff-appellant until some 4 
months later. This argument, however, 
lose. sight entirely of the fact that in May 
1922 the present appellant had applied to 
the Collector for release of his property 
and, hadit not been for the attachment 
order, the Collector would undoubtedly 
forthwith have proceeded ‘to make enquiry 
as to Dr. Lobo’s title to the soda-water 
‘machine just as that officer didin October 
1922. It is, therefore, apparent that the 
property in consequence of the attachment 
‘remained in the possession of the Collector 
for a period ef five months longer than it 
otherwise would have been in consequence 
of the Civil Court’s attachment,and itseems 
‘to meclear that the plaintiff-appellant is 
entitled to damages, if any can be shown to 
- have been caused during these five months, 
i. e: Írom the 25th of October 1922. The 
‘machine remained in the possession of the 
Collector for a period of roughly 15 months 
only, and the only reasonable presumption 
‘to make, so far as the deterioration is con- 
- cerned, is that the said deterioration pro- 
ceeded at alevel rate during all these 15 
months. It follows, therefore, that the 
‘defendant-respondent must be held respoh- 
‘sible for a third of the total deterioration 
and loss of hire, the property having re- 
mained, inconsequence of the attachment 
before judgment, in the possession of the 
Collector for some 5 months of the total of 
15 months. There isa concurrent finding 
of both the lower Courts that the total 
- deterioration amc unted to Rs. 100. There- 
fore, it follows thatthe defendant-respond- 
ant is responsible for Rs. 33:9-4 out of this 
amount. f 
As regards damages on account ofloss of 
hire, the appellant has stated that he would 
be content with arate of Rs. 7 per mensem., 
. I think the lower Appeliate Court's reasong 
` for finding that nothing at all was due on 
this account are unsound. It has apparent- 
ly arrived at the said conclusion mainly 
- because for sume months the plaintiff re- 
mained inactive before attempting to trace 
out the machine. Any such argument, 
however, overlooks the fact that the plaint- 
iff may well have delayed action in the 
reasonable enough hope, or belief that his 
- debtor Kitchie would again return. The 
` Judge of the first Court allowed damages 
on account of hire at the rate of Rs. 12a 
‘month, but I concur with the Additional 


-has been postponed, at 


575 


District Judge that this rate was excessive, 
The rate of Rs.7 a month, however, which 
the plaintiff-appellant has stated he is will- 
ing to accept, seems to be undoubtedly 
rather below than above the correct figure 
and, in these circumstances, I can see no 
reason for disallowing thisrate. The result 
is that Rs. 35 will be allowed on account of 
loss of hire for the five months in ques- 
tion. f ; 

Thejudgment and decree appealed against 
are accordingly reversed anda decree for 
the total amount of Rs, 68-5-4 with propor- 
tionate costs will issue in favour of the 
plaintiff-appellant. In the peculiar circum- 
stances of this case Ido not think the de- 
fendant is entitled to costs on the portion 
of the claim which has been dismissed, and 
1 accordingly order that parties will bear 
all the remaining costs as incurred. 

Z. K. Decree reversed, 
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ere a contract for the sale of goods ower: 
the seller to re-sell the goods at the Tak of e sk 
in case the latter fails to take delivery, the re-sale 
must be held within a reasonable time from the date 
of such failure, and the same rule applies to a re-sale 
held under the provisions of s. 107 of the Contract Act 
[p. 578, col. 2.] | 
Where the time for performing a contract of sale 
the request cither of vendor 
or purchaser, and the contract is ultimately broken. 
this has the effect of deferring the. period at which 
the breach takes’ place, and, therefore, alters the date 
with reference. to which the damages are to be 


-calculated. The old contract continues, but the date 


of the breach is shifted, The damages ‘for non 
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delivery or non-acceptance of the goods will be 
calculated at the market price of such goods on the 
last day to which the contract was extended if a date 
was fixed, or at the date when the plaintiff refused to 
grant turther indulgence, or at a reasonable period 
after his last grant of an indulgence. |p. 579, col. 1.] ` 

A plaintiff who sues for damages owes the duty of 
taking all reasonable steps to mitigate the loss con- 
sequent upon the breach and cannot claim as damages 
dny sum whichis dueto his own neglect. But the 
loss to be ascertained is the loss at the date of the 
breach. If at that date the plaintiff could do some- 
thing or did something which mitigated the damage 
the o is entitled tothe benefit of it. [p. 580, 
col. 1. 

Where a breach of a contract for the sale of goods 
is committed by the buyer and the seller does not 
exercise his power of re-sale within a reasonable 
time, the correct measure of damages is the difference 
between the contract rate and market rate at the 
date of breach and not the market rate at the expira- 
tion of a reasonable time from the date of breach 
within which the re-sale should have taken place. 
It is immaterial in such a case whether the property 


in the goods has or has not passed to the buyer. 


[ibid] 

A clause in a contract for the sale of goods giving 
the power of re-sale to the seller confers a valid right 
on the latter to claim the difference between the con- 
tract price and the price realized at the re-sale, pro- 
vided that power has been exercised in accordance 
with the provisions of the clause. But where that 
power has not been exercised within a reasonable time 
the only right of the seller is toclaim damages on 
the footing of the difference between the contract price 
and the market value of the goods on the date of the 
breach, without any reference to the price which 
might be realized by are-sale at any time after the 
limit of the reasonable time has been exceeded. 
[p. 581, col. 2.] f 

Where a party responsible fora breach of contract 
improperly delays the ascertainment of damages for 
a long time, interest on the damages awarded from the 
date of the institution of the suit may be decreed 
under s. 34 of the O. P. O. [p. 584, col. 1.] 

Where a contract for the sale of goods is entered 
into by a selling agent whois in the position of a 
` guaranteeing agent towards his principal and who 

on default by the buyer in taking delivery of the 

goods has paid to the principal the amount due in 
respect of the goods, the agent is entitled in equity 
to assignment of the principal's rights against the 
buyer under the contract and is entitled to maintain 

a suit against the buyer for recovery of damages. 

Such an agent may also be treated as being in the 

position of a surety who has paid all that he is liable 

for and who upon such payment is invested with all 
the rights which his principal had against the buyer 
and becomes entitled to the benefits of every security 
held by the principal. Toa suit by the agent in 
such a case to recover damages from the buyer, the 
principal is a proper rather than a necessary party 
and the suit will not ke deemed to be barred by 
time if the principal is not added as a co-plaintiit 
until after the pericd of limitation has expired. 

(p. 587, col. 2; p. 588, col. 1.] 

Messrs, Davar and Engineer, for the 
: Plaintiffs, 


Messrs. Lalji and Bhagvati, for the De- 
fendant. 


JUDGMENT.—This is a suit brought 
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by the plaintiffs under a contract dated 
October 6, 1920, in respect of the sale to 
the defendants of 75 out of a total of 101 
bales of bed-sheets, which "were “ bunto ” 
goods, and were to be delivered between 
November 1920 and February 1921, The. 
original plaintiffs, when the suit was filed 
on January 19,1922, were the present 2nd 
plaintiffs, Messrs. Keshavji Manakchand & 
Co. They are the selling agents of the 
present lst plaintiffs, the Coorla Spinning 
and Weaving Company, Limited, who were 
added as co-plaintifis by my order of March 
26, 1924, | 

2. It is common ground that on Novem- 
ber 19, 1920, the defendants took delivery 
of six out of the 101 bales and paid for 
the same, The plaintiffs case is that at 
the instance of one Mohanlal Anandji, who 
was a partner of the defendants or who was 
acting on their behalf, they gave time to 
the defendants as regards the balance of 
the goods, and agreed that the defendants 
should take delivery in one lot of all 
the remaining bales, that were turned out 
to the end of February 1921. They accord- 
ingly gave a notice dated February 28, . 
1921, to the defendants that 75 bales were 
ready, and forwarded a delivery order. 
Subsequently they say they saw Mohanlal, 
who promised to take delivery shortly. 
Next, on March 21, they wrote saying that 
twenty more bales became ready by March 
16, and requiring delivery to be taken cf 
95 bales in all by March 31. No written 
reply was received to either of these letters. 
Then, on April 8, they sent a solicitor’s 
letter to the defendants calling on the 
latter to pay for the ¥5 bales and to take 
them up without further delay, and stating 
that if they were not paid for within seven 
days, they would be sold on their account 
or proceedings would be taken. It is alleg- 
ed by the defendants that this letter wa 
not delivered till April 12. i 

3. On April 13, the defendants in their 
letter of that date for the first time re- ' 
pudiated their liability, and claimed tbat 
the bales were tendered after the due date. 
On April 28, the plaintifs wrote stating in 
effect that the course they had taken as 
regards the 75 bales was by arrangement 
with Mohanlal, and that those bales must 
be taken delivery of, but that if so desired 
the question of the twenty. bales could re- 
main open. On May 25, the defendants 
replied that Mohanlal was not a member of 
their flim, but wag only a broker in the 


fod L O. 1926] coonna SPINNING & WEAVING MÍLLS CO. V. YALLABADAS KALLIANSI. | 


transaction, and had no authority to actin 
the way suggested. Subsequently, on June 
27, after further correspondence the goods 
were sold by public auction. Then, on No- 


vember 10, 1921, this plaint was declared, ` 


. but for some unexplained reason it was not 
admitted till January 19, 1922. 

_4. The defendants’ case is that the ccn- 
tract was with the lst plaintiffs, the Coorla 
Mills Company, and not with their agents, 
and that accordingly this suit is barred by 
limitation, as the Mills Company was not 
added as a co-plaintiff till after the expira- 
tion of three years from the date of the 
breach of contract in respect of which the 
‘suit is instituted. Secondly, the defendants 
say that Mohanlal was not a partner of 
theirs, nor was he authorised to grant any 
extension of time, and that accordingly they 
are not liable under the contract as the 
plaintiffs were not prepared to give delivery 
within the contract period. 


5, As regards the formal issues raised in 
the case I may at once answer Issues Nos. 1 
and 6 as follows, viz :— 

“(Issue No, 1). The Coorla Mills Com- 
` pany Limited was added as a co-plaintiff in 
` pursuance of the Court's order of March 
26, 1924, after this issue was raised (Issue 
No. 6). Yes. After inspection of the rele- 
vant books, this was admitted by defend- 
aut's Counsel on November 13, 1924.” 


6. Asregards Issue No. 6, I may state 
that Ex. E gives particulars of the bailing 
dates of the 75 bales. It will be seen that 
the first 59 bales were all manufactured by 
the end of January 1921, the next ten by 
February 1922 and the last nine by the end 
of February 1921. The total is 78 and not 
75, because the first three were part of the 
six bales delivered and paid for on Novem- 
her 19, 1920. The remaining three of these 
six bales were already manufactured at the 
date of the suit contract, and are not in- 
cluded in Ex. E. It will accordingly be 
seen that, so far as the plaintiffs are con- 
.cerned, there was no reason why the bulk 
of the goods should not have been delivered 
long before the end of February, as under 
cl. 1 of the Contract the defendant had to 
take delivery on the Company giving inti- 
mation that the goods were ready, and 
under cl. 5 the Company was exempted 
from delivering all the gooda in certain 
events. I think, therefore, that part delivery 
was. within the terms of the contract. This 
yiew is borne out by the part delivery 
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. for time through Mohanlal. 
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actually effected on November 19 and has 
not been contested before me. 

7. The plaintiffs say that the reason why 
the goods were not delivered when ready 
was because of Mohanlal’s requests for 
time. This brings me to Issues Nos. 3 and 
4, and I have no hesitation in answering 
both of them in the affirmative. I entirely 
accept in this and other respects the evi-. 
dence of Ratilal Keshavji Mehta, the sales- 
man of plaintiffs No. 2. The opinion 1 
formed of him was that he was a good 
and candid witness. He explains that 
Mohanlal first negotiated a ready contract 
for 48 bales of similar goods dated Septem- 
ber 23, 1920, (Ex. I), and that though de- 
livery was to be taken by the end of October, 
the defendants got into arrears and asked - 
Time was 
granted at his request in respect of this 
ready contract, and eventually delivery was 
not completed till January 23, 1921, as 
will be seen from the statement, Ex. B, 
which sets out the various delivery dates. 
Consequently, says Ratilal, time was also 
requested in respect of the suit contract, 
and Mohan Lal gave as one excuse that 
the defendants had not then re-sold the 
ready goods. This seems to me a natural 
story, and tobe borne out by Ex. E. The 
defendants have not called Mohanlal, or 
made any attempt to find him. Their only 
witness is their partner Narsing Vallabh- 
das. He impressed me unfavourably, and 
where his evidence conflicts with that of 
the plaintiffs’ witnesses, 1 think it should 
be rejected. In particular I think he gave 
false evidence when he stated that the 
reason for defendants delay in taking 
delivery under the ready contract (Ex. 1) 
was that the plaintiffs put them off from - 
time totime. Jam satisfied that the plaint- 
iffs never did anything of the sort, and 
that the real reason was due to Mohanlal’s 
request for time. Another specific instance 
of false evidence is his statement in cross- 
examination near the eud of the trial to 
the effect that he signed the suit contract >. 
at the plaintiff's shop and that Devkaran, 
the plaintiff's partner, then said that the 
plaintifis would tell the defendants when 
the goods were ready. This was the first ` 
time that it was suggested that Narsing 
went to the plaintiffs’ shop, or that Dev- 
karan was present or took any active part 
in the matter. No such suggestion was 
made to any of the plaintiff's witnesses: 
nor was it put forward in examination-ipe 
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chief. And when the witness was asked 
whether he ever told his Solicitors or Counsel 
about it, or whether he was inventing it 
in the witness-box, he said he did not re- 
member. In my judgment it was ar inven- 
tion made under stress of cross-examination 
when he was being pressed to explain how 
according to his story he came to leave it 
to a mere broker to settle the details of a 
heavy contract for Rs. 60,000 or so. 

; Under all the cireumstances I am 
also satisfied that after the first delivery of 
six bales it was agreed through Mohanlal 
that instead of taking delivery of the remain- 
ing bales as they became ready, the de- 
fendants should take delivery in one lot of 
all the remaining bales manufactured up 
“to theend of February 1921. Accordingly 
in my judgment the terms of the suit con- 
tract were varied in this respect. It may, 
therefore, be that, strictly speaking, this 
was not amere withholding of delivery at 
the request of the purchasers asin Ogle v. 
Earl Vane (2) and Hickman v. Haynes (2), 
but amounted to the substitution of anew 
contract, which in. England might have 
required to be in writing having regard to 
the Statute of Frauds. No point, however, 
was made as to this before me, and its 
materiality would mainly seem to arise in 
considering the question of Mohanlal’s 
authority. 

9. In the result as regards Issue No. 7 
I hold that the plaintiffs’ letter and delivery 
order of February 28, 1921, were in time, 
although not received by the defendants 
till March 1. As the goods to be taken 
delivery of under the new arrangement were 
all those manufactured up to the end of 
February, it follows, in my opinion, that 
the plaintiffs would not be obliged to setve 


- notice until February had expired, and the 


bales actually manufactured had thus been 
ascertained. My answer, therefore, to issue 
No. 7 will be: “The defendants were 
bound to take delivery of the 75 bales 
‘offered on March Ist 1921, onthe true con- 
struction of the suit contract as subsequ- 


` ently varied by the arrangement with 


Mohanlal.” On the facts, therefore, as found 
by me, I need not consider what would have 
been the position if the suit contract had 
not been varied. But Jincline to the view 
that in that event the notice actually given 


(1) (1868) 3 Q. B. 272; 9 B, & S. 182; 37L. J. Q.B. 
77: AG W. R. 463. : 

(a) (1875) 10 ©. P, 598; 44 L. J, O, P1358; 32 L. T, 
873; 23 W. R., 871, 
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would have been too late, as the schedul®. 
to the contract stipulated for delivery “from” 
November to February,” and not for manu- 
facture throughout those months. Further, 
under cl. 1, prior intimation had to be given 
to the defendants. Consequently to that 
extent the contract modified the terms of 
ofs. $3 of the Indian Contract Act. 4 

10. I will next consider whether Mohan- 
lal had the requisite authority from the de- 
fendants, and this brings me to Issues Nos. 
2 and 5. : : 

[After dealing with the evidence on the 
point, his Lordship concluded :—] 

19. After weighing then all the evi- 
dence, my conclusion is that Mohanlal’s ne- 
gotiations with the plaintiffs both before 
and after the ready contract and the suit 
contract were all effected with the know- 


‘ledge and consent of the defendants, and 


that he was in these transactions their part- 
ner or at anyrate a fully authorised agent 
and nota mere broker. I accordingly an- 

swer Issue No. 2 “ Yes, or else was a fully 

authorised agent ofthe defendants toact on” 
their behalf in the manner alleged by the- 
plaintiffs.” And Issue No. 5 “ Yes.” 

20. Under the above circumstances I also 
hold that there was a breach of contract by 
the defendants, and that accordingly Issue 
No. 8 mustbe answered “ Yes.” This is 
not a case like that of the Phoenix Mills Ltd. 
v. Madhavdas Rupchand (3) where nothing. 
at all was done by either party during the 
contract period. Nor isitlike Toyo Menka 
Kaisha Ltd. v. Chabildas Nathubha (4), 
where the plaintiffs failed in their attempt 
to prove that the time for delivery had 
been extended by mutual consent. 

21. I next come to Issues Nos. 9, 10 and 
li. The goods having been re-sold by auc- 
tion, the suit is brought not for the price 
of the goods but (a) for the difference be- 
tween the auction and contract prices under 
cl, 20f the contract, or (b) alternatively for 
damages of the same amount or such other 
sum as the Court may deem fit to -award. 
As regards (a) I am of opinion that the, 
sale by auction whether under cl.2 of the’ 
contract ors. 107 of the Indian Contract 
Act or otherwise must be within a reason- 
able time; that the sale on June 27, 1921, 
was unreasonably late; and that consequent- 
ly the plaintiffs cannot rely on cl. 2 [see 
Harichand & Co. v. Gosho Kabushiki Kaisha - 


(3) 69 Ind. Cas. 9: 24 Bom. L. R. 142. : 
(4) 69 Ind. Cas, 29; 24 Bom, L, R, 149; A, I, R, 1922 
Bom, 203, 5 


A 


gi, 


(94 I. O. 1926) COORLA SPINNING & WEAVING MILLS CO. V. VALLABHDAS KALLIANJL 


Lid. (5),] nor on s. 107 as justifying this 
particular sale. The provision in cl. 2 that 
“the Company is at liberty to keep the said 
goods or re-sell them...on our account and 
at our risk” cannot, I think, be construed 
as a power to keep the goods as long as the 
Company liked before it re-sold. I accord- 
ingly answer Issue No. 10 “No.” 

22. As regards the alternative claim (b) 
I think Issue No. 9 raises a question of 
difficulty as to the date of breach, viz., 
whether it should be taken to be within a 
few days of the service of the notice of 
February 28, 1921, say March 4, or else on 
or about March 31, when the notice of March 
21 (Ex. 2) expired. This depends in the 
first place on whether I can accept Ratilal's 
evidence to the effect that after the notice 
of February 28, 1921, he saw Mohanlal se- 
veral times, and that Mohanlal promised 
to take delivery shortly. 

* * * x * * * 

26. In the result, I have arrived at the 
conclusion that Ratilal’s evidence should be 
accepted in its entirety, and that having 
regard to Mohanlal’s promises the plaint- 
iffs showed further forbearance and with- 
held delivery voluntarily at his request. 
But this further extension unlike the ori- 
ginal extension to the end of February is 
not proved to have been to a definite agreed 
date. In this respect accordingly the case 
resembles Ogle v. Earl Vane (1) and Hick- 
man v. Haynes (2) already cited. The Eng- 
lish’ Law on the point is thus stated in 
Mayne on Damages, 9th Edition, pages 
176-177 :— g l 

“Where the time for performing a contract 
of sale has been postponed, at the request 
either of vendor or purchaser, and the con- 
tract is ultimately broken, this has the effect 
of deferring the period at which the breach 
takes place, and, therefore, alters the date 
with reference to which the damages are to 
be calculated. The old contract continues, 
but the date of the breach is shifted. The 
damages for non-delivery or non-acceptance 


_ of the goods will be calculated at the market 


price of such goods on the last day to which 
the contract was extended if a date was 
fixed, or at the date when the plaintiff re- 
fused to grant further indulgence, or ata 
reasonable period after his last grant of an 
indulgence.” 

27, Under allthe circumstances, then I 


(5) 86 Ind. (as. 521; 25 Bom, L. R. 921; A. L R, 1929 
Bom, 28; 49 B. 28. 
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‘hold that the plaintiffs’ notice of March 21 


giving a final ten days’ time was 4 reason- 
able notice to give. I accordinly fix the 
date of the expiration of that notice, viz.. 
March 31, as the date of the defendants’ - 
breach of contract cf. Hickman v. Haynes 
(2) and Plevins v. Downing (6). The plain- 
tiffs’ subsequent letter of April 8 would 
not, I think, extend the date of breach in 
the absence of proof of any subsequent ne- 
gotiations after March 31, I accordingly 
answer Issue No. 9 “March 31, 1921.” 

28. I next turn to Issue No. 11 which 
raises the question of quantum of damages. 
If the property in the goods did not pass 
to the defendants, then putting aside cl. 2 
of the contract, the measure of damages 
would normally be the difference between 
the contract rate and the market rate at 
the date of breach [see Jamal v. Moola 
Dawood Sons & Co. (7).] And damages 
on that basis could be awarded without an 
amendment of the plaint, even if the plaint- 
iffs had only put forward the auction rate 
as the correct rate [see Narsinggirji Manu- 
facturing Co. v. Budansaheb (8).| In fact, 
however, in prayer (b) of the plaint the 
plaintiffs have claimed alternatively “such 
other sum” as the Court may deem fit to 
award as damages, ` In Jamal’s case (7) Lord 
Wrenbury, in delivering the judgment of 
the Board, says at page 10* :— 

“The question, therefore, is the general 
question and may be stated thus: In a 
contract for sale of negotiable securities, 
is the measure of damages for breach the ` 
difference between the contract price and 
the-market price at the date of the breach 
—with an obligation on the part of the . 
seller to mitigate the damages by getting 
the best price he can at the date of the 
pbreach—or is the seller bound to reduce the 


‘damages, if he can, by subsequent sales at 


better prices? If heis, andif the purchaser 
is entitled to the benefit of subsequent 
gales, it must also be true that he must bear 
the burden ofsubsequent losses. The latter 
proposition is in their Lordships’ opinion 
impossible, and the former is equally un- 
sound. Ifthe seller retains the shares after 


(6) (1876) 1C. P.D. 220 at p.225; 45 Lid. Cc. P 
95; 35 L. T. 263. 


(7) 31 Ind. Cas. 949; 43 I. A. 6; 18 Bom. L. R. 315: 
20 C. W. N. 105; 30 M. L. J. 73; 14 A. L. J. 89; 19 M. 
L T.80; 31. W. 181; 23 C. L. J. 137; (1916) 1 M. W, 
N. 70; 43 C. 493; 9 Bur. L. T. 8 (P. OL). 

(8) 80 Ind. Cas. 430; 26 Bom. L. R. 523; A. LR, 
1924 Bom. 390. 
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the breach, the speculation as to the way 
the market will subsequently go is the 
speculation of the seller, not of the buyer; 
the seller cannot recover from the buyer 
the loss below the market price at the date 
of the breach if the market falls, nor is he 
liable to the purchaser for the profit if the 
market rises. Itis undoubted law that a 
plaintiff who sues for damages owes the duty 
of taking all reasonable steps to mitigate 
the loss consequent upon the breach and 
cannot claim as damages any sum which 
is due to his own neglect. But the loss 
to be ascertained is the loss at the date 
of.the breach, Ifat that date the plaintiff 
could do something or did something which 
mitigated the damage, the defendant is 
entitled to the benefit of it.” 

29. Then dealing with ss. 73 and 107 of 
the Indian Contract Act, his Lordship states 
as follows at page 11*:— 

“The respondents further contend that 
ss. 73 and 107 of the Indian Contract Act, 
or one of them, are in their favour. As 
regards s, 107 their Lordships are unable 
to see that it bas any application in the 
present case. It deals with cases in which 
a seller has alien on goods or has stopped 
them in transitu. The section follows upon 
sections dealing with those subject matters. 
The present case is not one which falls 
under either of those heads. The'seller was 


and remained the legal holder of the shares. ° 


As regardss. 73 it is but declaratory of 

` the right to damages which has been dis- 

cussed in the course of this judgment...... 
The seller’s loss at the date ofthe breach 
was and remained the difference between 
nines price and market price at that 
ate 


30. That case has been followed recently | 


in Harichand & Co, v. Gosho Kabushiki 
Kaisha, Ltd. (5) where the Court of Appeal 
held that the vendors did not exercise their 
express power of re-sale within a reasonable 
time, and that consequently the cor- 
rect measure of damages was the difference 
between the contract rate and market rate 
at date of breach and not the market ‘rate 
at the expiration ofa reasonable time in 
‘which the re sale should have taken place. 
In that case delivery of fifty bales of yarn 
under a contract was.to be given within 
sixty-day of the arrival of a steamer, and 
in default there was an express power for 
the sellers “at any time to sell the goods 
by private sale or public auction.” Twenty 
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five bales arrived in Bombay on December 
24, 1920, and the remainder on January 21, 
1921. The purchasers took delivery of two 
lots of four bales each on January 14 and 
March 13, 1921, respectively. They then 
objected that these bales bore the contract ` 
No. 10 instead of the original contract 
No. 9/5, and so belonged to another con- 
tract with some different person.. It was 
admitted that this number had nothing 
whatever to do with the quality of the goods. 
The seller's explanation was that it solely 
related to different numberings adopted by 
their Bombay branch as compared with their 
head officein Japan. 

31. Atthe trial the main defence was 
this" question of numbering. I decided this 
point against the purchasers. I next held 
that there wasa breach of contract by the 
purchasers in their letter of-April 5, 1921, 
and that the express power of sale must be 
exercised within a reasonable time there- 
after notwithstanding the use of the words 
“atany time.” These particular findings 
were not challenged in appeal, and I may 
add that a somewhat similar question as 
to numbering has now been conclusively 
determined by the Privy Council in Ram- 
jivan Nevatla v. Bhikaji &Co. (9). It was. 
there held in effect that a first purchaser who 
is the owner of goods in the hands of a 
mill-owner can have any reference number 
he likes -put on the bales provided it does 
not give any warranty orindication of the . 
quality or description to his sub- purchaser 
or to others. 

The next question in Harichand’s case (5) 
was whether the actual sale on May 21 was 
within a reasonable time. At the trial 
this point was argued by Counsel briefly 
without any reference to authorities, and 
depended on the view takenof the corres- 
pondence. Practically throughout April 
correspondence had passed between the 
respective Solicitors in which the purchasers 
maintained their erroneous point about the 
numbering. On April 26, the sellers wrote 
demanding payment within two days in 
default of which the goods would besold. 
On May 2, the purchasers replied that they 
never had the idea of evading their liabil- 
ity and that they would be quite prepared 
to take the goods provided they related to 


(9) 80 Ind, Cas, 381; 26 Bom. L. R, 442; 46 M L. `J. 
655; 10 O. & A. L. R. 601; A. L R.1924 P.C. 143; 
(1924) M. W. N. 430; 35 M. L. T. 140; 20 L. W. 494; 48 
B. 519; L. R. 5 A. (P. O.) 135; 29 C. W, N. 837;-1 0, WI 
N. 307 (P, 0), 
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their contract, and they proposed that they 
would take the’ goods provided the sellers 
admitted they did not appertain to the 
purchasers’ order and would make an al- 
_lowance in the price on that account, Again, 
on May 6, the purchasers asked forthe pro- 
duction of certain papers and correspond- 
ence and said that they had no desire to 
back out of the contract,and that if the 
proofs asked for were produced, they would 
pay for and take delivery of the goods 
without prejudice to their contention that 
“they were not bound to take delivery as 
they did not relate to the contract, Sub- 
sequently, on May 17, the purchasers with- 
drew their offer, and the goods were re-sold 
on May 25.' 


33. The view I took of this correspond- 
ence was that having regard. to the pur- 
chasers’ letters of May 2 and 6, the sellers 
-were not unreasonable in postponing the 
sale until the proposals made by those 
letters had been disposed of. But the view 
which prevailed in the Appeal Court (see 
page 928*) was that though in view of the 
unreasonable nature of the purchasers’ ob- 
jection to 

“might properly be allowed for the vendors 
- endeavouring to get the. purchasers to re- 
consider their refusal, yet that the vendors 
should have taken steps for a re-sale after 
receipt of the purchasers’ letter of April 21 
and that the sale should have taken place 
at any rate by April 29, i.e., after the ex- 
piry of the two days mentioned in the 
notice of April 26, and that consequently 
the negotiations made by the purchasers 
on May 2 and subsequently should be dis- 

‘regarded as they did not materialise, but 
that otherwise, some time should be allowed 
for the time taken up in advertising the 
sale, etc., e.g., a week, such as ensued be- 
tween the vendors’ Solicitors’ letter of May 
18 and the actual auction on May 25. 


34. The case, therefore, in effect depend- 
ed on the difference of two or three days 
between April 29and May 2, and this differ- 
ence resulted in the vendor being unable 
to justify his actual re-sale, and being con- 
sequently thrown back on his ordinary 
remedy. Damages were accordingly calcu- 
lated according to the market rate at date 
of breach. At pages 928-29* Mr. Justice 
Fawcett said:— . 
| “The result, in my opinion, is that plaint- 
iffs cannot recover the whole loss reaulting 
from re-sale of May 25 and are thrown back 


accept the goods, sometime’ 


581 


on their remedy of damages on the ordinary 
basis of ths difference between the contract 
rate and the market rate at the date of breath, 
This date may be taken to betha day follow- 
ing the defendants’ actual refusal in their 
letter of April 5.7. e. April 6, 1721,...I6 is 
true that in Prig Narain v Mul Chand (10) 
the measure for damages allowed was the 
difference between the contract rate and the 
market rate.at the expiration of a reasonable 
time in which the re-sale should have taken 
place. But I agree with the following criti- 
cism of this decision in Remfry’s Sale of 
Goods in British India (page 406) :—‘But 
there seems to be no reason for a departure 
from the ordinary rule. The right given to 
the seller includes the right to a reasonable 
time for effecting a re-sale, but if he does not 
exercise the power according to the terms 
of the section, there is no reason why he 
should obtain any benefit underit, and the 
due date should be the day on which to 
ascertain the market value. The Privy 
Council decision in Jamal v. Moolla Dawood 
Sons & Co. (7) in effect says the same thing 
in Angullia & Co, v. Sassoon & Co. (11) 
Harington, J , took the same view, and this 
Court agreed with him in Narsinggirjie 
Manufacturing Co. v. Budansaheb (8). We, 
therefore, allow this appeal and declare that 
the plaintiffs are entitled to recover damages 
from the-defendants on the basis of the 
difference between the contract rate and the 
market rate of the goods on April 6, 1921.” 
35. So, too, at page 933,* Sir Lallubhai 


- Shah said:— 


“T do not read the judgment in that case 
[Jamal’s case (7)] as casting any doubt upon 
the proposition, which has been accepted in 
several cases to which I have referred, that 
a clause as to re-sale gives a valid right to 
the sellers to claim the difference between 
the contract price and the price realised at 
the re sale, provided that power has been 
exercised in accordance with the provisions 
of the clause But where that power has’ 
not heen exercised within reasonable time, 
the only right of the sellers is to claim 
damages on the footing of the difference 
between the contract price and the market 
value of the goods qn the date of the breach, | 
without any reference to the price which 
might he realised by a re sale at any time ~ 
after the limit of reasonable time has been 


(10) 19 A. 535 at p. 541; A. W. N. (1897) 150; 9 Ind. 
Dee. (N. s) 345. 

(11) 13 Ind. Oas. 705; 390. 568 at p. 572; 16 0. W. 
N mM, 


*Pages of 26 Bom, L. R— [Bd] 


569 


exceeded. My conclusion is that the defend- 
ants committed a breach of the contract 
on April 5 or 6, that a re-sale should have 
been effected soon after that—at the latest 
before the end of April~and that the sub- 
sequent negotiations and the subsequent 
re-sale cannot give the plaintiffs the right 
to’claim damages according to the clause as 
to re-sale.” 


36. In both the above cases, however, the 
property in the goods did not pass to the 
_ purchaser. Does it make any difference 

“then in the present case supposing the 
propeity did pass? This point was not 
referred to in the final arguments, which 
were all based on the assumption that if the 
auction-sale was bad, the measure of dam- 
tages would be the difference between the 
contract rate and the market rate at the 
date of breach. That assumption appears 
to me to be correct. On my above findings 
the plaintiffs cannot rely on s. 107 of the 
Indian Contract Act as the re-sale was un- 
reasonably late. Consequently, as in Jamals’ 
case (7) s. 107 does not apply, and we are left 
_ with s.73. Accordingly the plaintiffs may 

sue for damages under s. 73 and prior to the 
re-sale they would also have had the alterna- 
tive remedy of suing for the price, although 
the latter remedy is not mentioned in 
the Indian Contract Act [see P. R. & Co, 

v, Bhagvan Das Chaturbhuj (12) and Finlay 

Muir & Co. v. Radhakissen (13).] The 

same result would, I think, follow under 

English Law, as defendant had not actually 

received the goods. Thus, in Mayne on 

Damages, 9th Edition at page 168, I find it 

stated as follows:— 

“If the purchaser refuses to accept the 
goods, and propery has passed to him, the 

- vendor may at his option consider the 
contract of sale as still unbroken, and re- 


cover their entire price in an action for’ 


goods bargained and sold, even though 
they have not been delivered. He may, on 
the other hand, after the time for acceptance 


has expired, or any other essential condition - 


has been broken, sue for breach of the con- 
tract, even after he has re-sold the goods. 
In the latter case, the measure of damages 
is the difference between the contract price 
and the market price at the time when the 
contract ought to have been completed, for 
the seller may take his goods into the market 
and obtain the current price for them.” 


(12) 2 Ind. Cas. 474; 34 B. 192; 11 Bom. L. R. 335. 
(13) 3 Ind. Cas. 185; 36 C, 736, : 
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37. Accordingly in the view I. take, thé 
measure of damages would be the same 
in the present case whether the property 


did or did not pass. But if it is necessary - 


to decide the point, I hold that the property 
did pass tothe defendants. I thinkit clear 
that by their letter and delivery order of 
February 28, 1921, the plaintiffs appropria- 
ted these 75 bales to the contract [see 
Pignatarao v. Gilroy (14).] Iam further of 
opinion that this appropriation was assented 
to by the defendants within the meaning of 
s. 83 of the Indian Contract Act, having 
regard to my above findings that Mohanlal 
asked for and was given time after the 
receipt of the plaintiffs’ letter and delivery 
order. 

38. I should perhaps add that it was 
naver contended before me that the effect 
of cl. 2of the suit contract -was that the 
only remedies open to the vendors were 
either to keep the goods or to re-sell, 
and that having elected to re-sell and the 
re-sale being invalid the vendors could not 
rely on their alternative remedy. Nor was 
it contended that if the vendors elected to 
keep the goods, they were not entitled to 
damages in addition. In my opinion cl. 2 
does not have any such effect, and I only 
mention the points to shew they have not 
been overlooked. The contract may be 
badly drafted, but I do not think that its 
language forces me to attribute to the 
parties such an improbable intention as the 
above. 

39. As regards the actual market rates, I 
have already held in answer to Issue No. 9 
that the date of breach is March 31, 1921, 
being the ‘date on which the plaintiffs’ 
notice of March 21 expired. To save costs, 
the parties have very sensibly agreed that 
whereas the contract rate wasat Rs. 1-106 
per lb., the market rateson February 28 
and March 1 were Re. 1-8-0, on March 9, 
Re. 1-6-6, on March 31, Re. 1-6-0 and on 
April 13, Re. 1-6-3, and that the average 
rate obtained at the auction-sale on June 21 
was Re. 1-60. Also that the market rate 
on any date between March 1 and 9 should 
be taken to be Re.1-7-3. 

40. But it will be noticed from the pas- 
sage which I have quoted from Harichand’s 
case (5) that the market was there taken as 
at April 6 being the date following the pur- 
chasers’ actual refusal in their letter of 
April 5. Possibly it was assumed that this 


(14) (1919) 1 K. B. 459; 120 L. T. 480; 24 Com. Cas 
174; 88 L, J. K. B. 726; 63 S. J. 265; 35 T. L. R, 191. - 
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‘letter was not received till the 6th, though 
` this does not appear from the Appeal Paper 
- Book. But I find on looking at the subse- 
quent unreported proceedings that the 
date finally adopted by the Appeal Court 
was April 7 and not April 6, as April 6 was 
a close holiday. 

. 41. Further, in Halsburys’ Laws of 

England, VolumeX, page 332, note (g) {I find 
it stated:— 

“The difference is more properly that 
between the contract price and the market 
price on the day after the breach, for the 
- defendant has the whole of the day fixed 
for delivery on which to deliver.” . 

Shaw v. Holland (15) is cited in support of 
: this proposition, but in my opinion it does 
On the contrary as I read 
the decision the damages were based on the 
market rate of the last day of a seven days’ 


notice given by a vendor to a purchaser to ` 


take delivery. The head-note’ ends:— 

“In an action for the non-delivery of 
shares on a given day, pursuant to contract, 
the proper measure of damages is the 
difference between the contract price and 
the market price on the day when the con- 
tract was broken.” 

In that case, on March 3, 1845, the plaint- 
iffs gave a notice which ended (page 142)*: 

“Tf those scrips are not delivered to me 
on or before thel0th instant, I shall buy 
them inagainst you, and debit you with 
the difference.” 

Then at page 146* Baron Parke said:— 

“The question, therefore, is, when it (the 
contract) was broken. Now the plaintiff 
by his letter of March 3, gave the defend- 
ant until March 10 to deliver the shares; 


< andheis not, therefore, entitled to calculate 


the damages with reference to any amount 
the shares might have sold for subsequent- 
ly to the 10th.” 
. Accordingly the damages awarded in the 

lower Court were reduced on that basis. - 

42. In Narsinggirji Manufacturing Co. v. 
Budansaheb (8) delivery had to be taken 
by December 31, 1919. In remanding the 
suit for are-trial, the Appeal Court framed 
the following issue: ‘(2) If the breach of 
contract was by the defendant and not by 
the plaintiff, what was the market price of 
the goods on December 31, 1919 ?” And 
Sir Norman Macleod added (page 527)f :— 

“The Court below has found that the 


(15) (1846) 15 M. & W. 136; 15 L. J. Ex. 87; 10 Jur. 
100: 153 E. R. 794: 71 R. R. 598. 
©  #Pages of (1816) 15 M. & W—[Ed.] 
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contract timewasnot extended. Ifthe de- 
fendant committed the breach the plaintiff 
will be entitled to thedifference between the 
contract rate and the market rate as found.” 
Presumably December 31, 1919, and also 
January 1, 1920, were close holidays, but 
in such a case the Court has to arrive at the 
rate as best it can by considering the rates 
available for the days nearest to the date 
of actual breach. 
43. In the present caseI appreciate that. 
ason my findingsthe property passed, and 
the defendants had the whole of March 3L 
in which to pay, the plaintiffs could not 
have safely gone into the market and re- 
sold these bales on March3l. But as I read 
the authorities already cited, the principle 
on which the date of the breach is taken is 
because it is the loss to the plaintiff on that 
particular date which has to be ascertained, 
As Lord Wrenbury emphasises in Jamal's 


‘ease (7) (page 11*): “The sellers’ loss at the 


date of breach was and remained the differ- 
ence between contract price and market 
price at that date.” That being so, it is 
really misleading to consider how soon 
in fact the vendors could reasonably have 
re-sold after the date of breach. The materi- 
ality of that would only arise if the vendors 
were validly exercising their powers of re- 
sale under cl. 2 of the suit contract or 
s. 107 of the Indian Contract Act. In that 
event a week might well be spent if the 
sale was to be by auction and advertise- 
ments; etc. issued [cf. Narsinggirji Manu- 
facturing Co. v. Budansaheb (8) | 

44, But on my findings the vendors did 
not validly exercise these special powers, 
and consequently they can now only rely on 
their ordinary remedy. And one can weil 
see that if somedateafter the date of breach 
was adopted, this might.lead to disputes 
and difficulties as to what subsequent date 
should be adopted in any particular case, 
and that in a fluctuating market the differ- 
ence of evena day might lead to serious 
differences in money. And as regards the 
mitigation of damages under s. 73, that 
again isatthe date of breach. It is not 
suggested here that.at that date there was 
anything special which the vendors should 
have done, but did not do, apart from the 
exercise of their power of sale which stands 
on adifferent footing. 

45, Following then what 1 understand 
to be the principle laid down in Jamal's 
case (71) and in Narsinggirji Manufacturing 
Co. v. Budansaheb (8) I hold that I ought to 
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“March 31, asthe determining rate. This 
rate,as I have already said, is Re. 1-6-0 
per lb. I accordingly answer Issue No. 11 

- “Yes. The damages should be calculated 
on the difference between the contract rate 
of Re. 1-10-6 and the market rate on March 
31, 1921, of Re. 1-6 O with reference to the 
75 bales in suit”. The aggregate sum re- 
presenting this difference must be worked 
out as proper particulars were not given 
eitherin the plaint or at the trial, and the 
sum actually claimed includes interest. 

46. As regards Issue No. 12, a question 
arises about interest. The plaint claims 
interest prior to the suit, but this cannot, I 
think, be allowed. As the sum awarded by 
me represents damages at date of breach, [ 
do not think that cl. 3 of the contract 


extends to interest on such damages. But” 


interest from date of the suit stands on a 
. different footing. In the subsequent un- 
reported proceedings in Harichand's case 
(5) interest on damages was awarded by the 
Appeal Court under s.34 of the © P.C. 
from the date of the suit, and Mr. Justice 
Fawcett stated that in his opinion it was 
desirable that where a party improperly 
delayed the ascertainment of damages for 
three or four years, he should be penalised 
. inthis way, and that the main objection 
advanced by the defendants to take de- 
livery had no substance in it. 

47. In the present case the second plaint- 
iffs declared their plaint, on November 10, 
1921, and filed iton January 19,1922. So 
there was no unreasonable delay. Substan- 
tially they have been awarded the principal 
sum they claimed. They themselves paid 
it to the Mill Company in June and July 
1921. They have now been out of their 
money for over three years, and in my 
opinion the defendants’ main objection as to 
Mohanlal’s want of authority is a dishonest 
defence. Under all ‘the circumstances I 


think it fair and so hold that unders, 34 of. 


the ©. P. C. the damages awarded should 
carry interest at 6 per cent. from January 
19, 1922, when the plaint was filed down to 
the date of judgment, 

48. In the last issne (viz, N> 13) the de- 
fendants rely on limitation. This issne was 
not raised until the second hearing when 
the Mill Company had been added asa co- 
plaintiff, and an amended written statement 
< pleading limitation had been put in. It 
depends primarily on what was the date of 
breach and that is why I have set out at 
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take the rate of the date of breach, viz., - 


length my reasons for adopting March 31, 
for the difference in money values is com- 
paratively small. The material dates are as 
follows. I have already found that the 
date of breach was March 31, 14921. My 
order directing the Mill Company to be 
added as aco plaintiff was madeon March 
26, 1924 The amendments to the plaint 
actually adding them as parties weremade | 
on March 28, and the amended plaint was 
formally re-declared by Ratilal on March 
31, 1924. Under these circumstances I hold . 
that the joinder of the Mill Company as 
plaintiffs was within time, viz., three years — 
of the date of breach, and that accordingly 
Issue No. 13 should be answered “No.” 

49. Apart, then, from any question of 
costs, it is unnecessary for me to decide the 
points of law which would arise if the date 
of breach was found to be earlier, say March 
4,1921. Butin deference to the able and 
interesting arguments of Counsel, and as in 
general it isdesirable fora Trial Judge to 
give his decision on all important disputed 
points, I will now consider this issue on the 
assumption that (contrary to the view which 
I hold) the Mill Company was notadded asa 
co-plaintiff until more than three years had 
expired from the date of breach. In the 
first place, I reject the plaintiffs’ contention 
that the suit contract was with the selling 
agents alone. It may be taken in the plaint- 
iffs’ favour—and I so hold—that the con- 
tract Ex. A alone should be looked at, and 
that the other document Ex. Al which is 
not signed by anybody and hasno rubber 
stamp endorsement by the agents is nota 
duplicate, but is only a copy of part ofthe . 
original contract. 

50. Now Ex. A isa printed from in a 
contract book which is supplied by the 
Mill Company to the selling agents. Inthe 
printed body of the form no other Company 
but the Mill Company is referred to. Clauses 
3and 5 expressly refer to the Company's 
“Mill,” and it is not suggested that the 
agents have any mill. I think, therefore, 
that incls. 1, 2, 3,5 and 6 of Ex A the 
references to “the Company” are clearly to 
the Mill Company, and that having regard 
to the natnre of those clauses, it cannot be 
snecessfully contended that the Mill Com- 
pany was merely a third party. For in 
stance, under cl. 2 it was “the Com- 
pany’ who on the purchasers’ default 
had the power either to keep or to 
re-sell the goods and to recover damages 
ona re-sale. Undercl.5 the Oompany had 
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a conditional power to cancel the contract 
in which case the purchaser was not to 
get any compensation from the Company. 

5L. Plaintiffs’ Counsel laid stress on the 
rubber stamp endorsement bearing the 
_agents’ name; and also on the printed 
statement in the contract that the defend- 
ants “have this day agreed to purchase 
from the Coorla Spinning & Weaving 
Company Ltd.’s shop (Dookan) for selling 
cloth situate inthe new cloth market the 
below-mentioned goods...” This is an am- 
biguous and stupid form, and I hope that 
at any rate one result of this case will be 
to ensure that the plaintiffs adopt another 
form in the future. Strictly speaking you 
can buy “at” a shop, or “from the proprie- 
tors of a shop,” but not “from a shop.” 
The distinction is between the place and 
the persons; but sometimes the word ‘shop’ 
isused as including or referring to the 
goods in a shop. The difficulty here is 
that although the goods manufactured by 
the Mill Company are sold at this shop, 
the proprietors of the shop are the selling 
agents, and not the Mill Company. Possibly 
in some bygone days the Mill Company 
kept their own shop, and this form was in 
use then and has not since been altered 
but, this is mere guess work for there is 
no evidence of it. And ifthe contract is 
intended to be with the persons who keep 
the shop where the Mill Company's goods 
are sold, then this is inconsistent with the 
body of the contract which refers to the 
Mill Company alone unless one treats such 
persons as contracting agents for the Mill 
Company. 

52, In this respect the rubber endorse- 
ment is helpful and shows that the con- 
tract was at any rate effected by the aid 
of the selling agents, just as an application 
for shares in a Company by a member 
of the public might bear a banker's or 
broker's stamp. But although it contains 
the words “& Co.”, I do not think this 
< involves a reference to the selling agents 
in the body of the contract where the 
words “the Company” are used. The agents 
weré not a Company in the ordinary sense 
of the word, and would not, I think, be 
referre l to as such. Rutilal tells us that the 
reason for the rubber endorsement was to 
show that the purchasers were to credit the 
selling agents and not the Mill Company 
on delivery of the goods, and that they 
might know that the contract was with 
the selling agents, All people in the 
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market knew that they were the selling 
agents of the Coorla Mills, but some out- | 
side merchants might not know this. And 
thongh the defendants have not. put their 
books in evidence to show whom they gave 
credit to for the ready bales and the six 
delivered bales, it seems clear that they 
transacted all business with the selling 
agents throughout, and not with the Mill 
Company. But this observation and also 
Ratilal’s statement may perhaps be open 
to the objection that it is parol evidence as 
to the intention of the parties uncer a 
written contract (see Bowstead on Agency, 
6th Edition, Art, 119, page 405 and I think 
it safer, therefore, to disregard it, 

53. On the whole [ think the true view 
is and I so hold that the contract was with 
the Mill Company acting by their selling 
agents. In much the same way a club 
often executes its contracts by a named 
agent, e. g, its Secretary. And in effect 
the view adopted by both parties in the 
initial correspondence is not very different. 
In their letter of April 8, 1921, the vendors’ 
Solicitors write: “on behalf of our clients 
Messrs Keshavji Manekchand & Co., selling 
agents of the Coorla Mills” In the reply 
of April 13 the defendants’ Solicitor writes: 
“By the contract referred to...your clients 
agreed to deliver to ours...” Ifurther hold 
that under all the circumstances the rubber 
endorsement had the effect of a signature 
on the contract by the selling agents as 
such and acting on behalf of the Mill 
Company. In this respect it will be borne 
in mind that but for this rubber endorse- 
ment there was no signature by or on 
behalf of the vendors either in Ex. A or 
Ex. A-1. 

54. Counsel were unable to assist me 
with any authorities in arriving at this 
conclusion, but the contract is Lhope sui 
generis, and accordingly one could not ex- 
pect to find a case in point. The converse 
case of the personal liability of an agent 
in various instances has recently been the 
subject of much litigation in the English 
Courts, culminating in the decision of the 
House of Lords in. Universal Steam Navi- 
gation Co. v. Mckelvie & Co. (16) but the 
facts are too different from the present case 
to afford much assistance. 

55. Turning again to the suit contract, 
this signature by the selling agents would 
not, I think, necessarily allow the selling 

(16) (1923) A. C. 492: 92 L. J. K. B. 647; 129 T, 
395; 28 Com. Oas. 353; 67 S. J. 593; 39 T. L. R. 480, 
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‘agents to sue on the contract without join- 
ing the Mil! Company having regard to 
the terms of the body of the contract. 
That .being so, I seeno reason to alter the 
opinion which [ formed on March 26, 1924, 
that it was desirable that the Mill Com- 
pany should be added asaco-plaintifi. I 
thought the case was one where their 
“presence before the Court may be neces- 
sary in order to enable the Court effectu- 
ally and completely to adjudicate wpon 
and settle all the questions involved 
in the suit,” within the meaning of the 
second branch of O. I, r. 10 (2). I lay 
stress on this word ‘may. It should be 
contrasted with the first branch of the 
section viz., “any person who ought to have 
been joined.” The effect of the decided 
cases on this sub-section appears to be that 
the first branch refers to necessary parties 
and the second to proper parties. 

56. It was next argued on behalf of the 
defendants that the suit was defective and 
must have been dismissed unless and until 
the Mill Company was added. In other 
“words, that the Mill Company were neces- 
sary and not merely proper parties. The 
plaintiffs, on the other hand, contended that 
the selling agents had here a beneficial 
interest in the completion of the contract, 
and could accordingly sue in respect of it. 
This rule extends in England to auctioneers 
and factors, and is thus expressed in Bow- 
stead on Agency, 7th Edition, page 431 :— 

“An agent may sue in hisown name on 

-contracts made by him on behalf of his 
principal in the following case, namely...(b) 
where, as in the case of factors and auc- 
tioneers, he has a special property in, or 
lien upon, the subject-matter of the con- 
tract, or has a beneficial interest in the 
completion thereof.” 


Williams v. Millington (17), Robinson v. 
Rutter (18) and Consolidated Co. v. Curtis 
(19) may be referred to in this connection. 

Similarly in India Sir Arnold White in 
Subrahmania Pattar v. Narayanan Nayar 
(20) say as follows (page 135*) :— 

“He (Willes, J.), says the proper person to 
bring the action.is the person whose right 
has been violated, Though there are certain 


17) (1788) 1 H. Bl. 81; 126 E. R.49; 2 R. R. 791. 
ti) (1855) 4 El. & Bil. 954, 24 L. J. Q. B. 250; 1 
Jur. (x. s.) 823; 3 W. R. 405; 119 E. R. 355; 25 L. T. 


(0. s.) 127; 99 R. R. 849. i 
a9) (1892) 1 Q. B. 495; 61 L. J. Q.B. 325; 40 W. R. 
426; 56 J. P. 565. 
(20) 24 M. 130. 
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exceptions to the general-rule, for instance, 
in the case of agents, auctioneers or factors, 
these exceptions are in truth more appar- 
ent than real, ete. The real proposition of 
law, which these and other cases establish, 
is that where an agent enters into a con- 
tract as such, if he has interest in the 
contract, he may sue in his own name. 
Unless the contract for the breach of which 
the action is brought is one made by the 
agent hehas no cause of action because 
there is no privity between himself and the 
defendant.” 


58. It maybe that in that particular 
case this was obiter becanse it was held on 
the facts that there was no privity between 
the plaintiff and defendant (see page 136*), 
and that accordingly the plaintifis failed on 
that ground alone. But the comment on 
the case in Pollock and Mulla, 4th Edition, 
page 742, 5th Edition, page 722, is:— ` 

“This is not areal exception to the rule 
laid downat the beginning of the sectiun, 
the agent being in such case virtually a 
principal to the extent of his interest in the 
contract.” 


The section in question is s. 230 of the 
Indian Contract Act which runs :— 

“In the absence of any contract to that 
effect,an agent cannot personally enforce 
contracts entered into by him on behalf 
of his principal, nor is he personally bound 
by them.” 

Then follow certain specific exceptions 
which do not apply here. 

59. As regards the question of fact whe- 
ther the selling agents had here a benefici- 
al interest in the completion of the contract, 
I find that point in favour of the plaintiffs. 
The details of the agency terms are not per- 
haps as full as they might be, partly be- 
cause Mr. Bhagvati very prudently did not 
cross-examine to bring them out. I think, 
however, it is sufficiently proved that the 
terms of business were that the agents were 
remunerated by commission, but that they 
took delivery from Mill Company and were 
debited by the Mill Company with the price 
of the goods, and that they in their turn 
delivered the goods to the purchaser and 
were paid by the purchaser, As the de- 
livery and payment of the six bales were 
admitted, the details were not gone into, 
but in the concluding stages of the Trial 
Counsel for the defendants admitted that 
the delivery order for the six bales was in 
the same form as that sent on February 28, 

MEd] 
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1921 (Ex. C-I), which was signed by the 
selling agents and addressed to their own 
godown-keeper. I further find that norm- 
ally the delivery by the Mill Company to 
the agents would be at or about the same 
time asthe latter were to deliver the goods 
to the purchaser. But if the purchaser 
failed to complete, then I think the loss, if 
any, would fall on the selling agents in 
eases where they had once accepted or 
taken delivery from the Mill Company. 
For instance, in the present case the Mill 
Company eventually delivered the bales to 
the selling agents at the time when the 
auction-sale took place. On the other hand 
theselling agents ware debited with the 
suit contract price of the goods and not 
with the price realised at the auction. Con- 
sequently they stood to lose by the amount 
. of the difference between the contract price 
and the auction price. 

60. It was at one time contended that 
the agents never in fact paid the Company 
the contract price. But it became clear 
from the accounts produced that at the 
date of the auction the selling agents were 
largely in credit with the Mill Company, 
. and that in fact their account still remained 
in credit after the contract goods had been 
debited to them. Accordingly in the con- 
cluding stages of the trial it was admitted 
by the defendants’ Counsel that this amount- 
ed to payment by the selling agents to the 
Mill Company. Shortly stated, therefore, I 
hold that the selling agents were in the posi- 
tion of del credere or guaranteeing agents, 
and that on the defendants’ default they paid 
their principals, the Mill Company, the 
amount due by the defendants, 


Gl. I quite appreciate that there is no 
express assignment here of the Mill Com- 
pany’s right to damages for breach of con- 
tract. Evenif there had been, the ques- 
tion would still remain whether it would 
not be wise to add the assignor as a party. 
I do not wish to go into English practice 
for there is a difference there between what 
is made assignable by the Judicature Act 
avd what is assignable in equity. But I 
may refer to the judgment of Lord Macna- 
ghten in Tolhurst v. Associated Portland 
Cement Manufacturers 1900 Ltd. (21), where 
at page 420* he said as follows:— 

“Tt is well settled that as a general rule 


the benefit of a contract is assignable in 
(21) (1903) A. OC. 414; 72 L. J. K. B. 834; 89 L. T. 
196; 19 T. L. R. 677; 52 W. R. 143. 
*Page of (1903) A. C.—|Ed.j 
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equity and may be enforced by the assignee. 

The assignor ought in ordinary circum- 
stances to be made a party. But I cannot 
think that tbis is necessary when the 

assignor isa mere name, as the Imperial 

Company is in the present case, without 
any means and without any executive or 
Board of Directors, if indeed it has now 

any corporate existence at all. I am not: 
awars of any authority for this proposition, 
but it seems to me to be in accordance with 
the practice in equity, and it is supported 
by what was said by James, V.C., in 
Castellen v. Hobson (22).” 

In the above case the Imperial Company 
had sold its undertaking to an amalgamat- 
ed Company, and then gone into voluntary 
liquidation, its affairs being wound up and 
its assets distributed. 

62. Inthe present case the Mill Com- 
pany is still a going concern, but at the 
date when the suit was filed, the selling 
agents, had long since paid to the Mill 
Company for the contract price of the 
goods, and so prima facie they would be 
entitled in equity to an assignment of the 
Mill Company’s rights under the suit con- ~ 
tract. And I think they can put their case 
higher than this. They were in the position 
of sureties who had paid all they were 
liable for. Consequently, upon such pay- 
ment, the selling agents “were invested with 
all the rights which the creditor had against 
the principal debtor” and became entitled 
to the benefit of every security held by the 
creditor (see ss. 140 and 141 of the Indian 
Contract Act). I have not been referred to 
any authority. on s. 140, but the words 
“invested” seems tome a strong one, and 
coming as it does in a Statute, I do not see 
why in a case like the present if should 
not operate as a transfer to the surety of 
the creditors’ rights without the necessity 
of any written assignment. If so, then one 
of those rights would be to damages for 
breach of contract. In that event, there is 
some authority for holding that' even in 
England if there has been an assignment 
the surety could sue in his own name (see 
Halsbury'’s Laws of England, Volume XV, 
page 506, Art. 956), although in general a 
del credere agent may not be able to do so 
(see Bowstead on Agency, 6th Edition, 
page 432). : 

63. But, however, that may be, it is, I 
think, clear that at the date of the suit the 

(22, (1870) 10 Eq. 47; 39 L. J. Ch. 490; 22 L. T. 575; 
18 W. R. 731. 
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sole ‘beneficial interest was in the selling 
agents, and that the Mill Company were 
only nominal parties, and were in a posi- 
tion resembling that of a bare trustee. On 
-the other hand, it was desirable for the pro- 
tection of the defendants that the Mill Com- 
pany should be added so that the defend- 
ants should not be expozed to any separate 
claim by the Mill Company, and that the 
matter should be adjudicated upon once 
and for all. 

64. Under those circumstances if it had 
been necessary for me to decide the point, I 
should have disposed to hold that the Mill 
Company were proper rather than necessary 
parties, and that, following the principle of 
the decisions of this Court in Ravji Appaji 
v. Mahadev Bapuji (23), and Guruvayya 
Gouda v. Dattatraya Anant (24), the suit 
was not barred merely because ths Mill 
Company was not added until after the 
period of limitation had expired. In the 
former case it was held that a suit brought 
originally by a benamidar was not barred 
on the ground that the person for whom 
he wasa benamidar was not added until 
after the period of limitation. In the latter 
case an ejectment suit brought by the 
manager and one other member of the joint 
family was held not to be barred merely 
because other members of the family were 
added after thé period of limitation. Those 
cases are no doubt distinguishable from the 
present one, but they show what view our 
Courts have taken of s. 2: of the Indian 
Limitation Act, and s. 32 of the C. P. C., and 
no case exactly in point has been cited to 


me. 

65. In the view, therefore, which I take, 
the defendants fail in any event in their 
defence of limitation. But I may add asa 
word of warning that Bombay Mill Com- 
panies and their selling agents would be 
well advised to see that their selling con- 
tracts are free from ambiguity as to who 
the real vendors are, and that in many 
cases, to: avoid legal difficulties, it may 
be advisable for both parties to sue 
as co-plaintiffs, as indeed was the case with 
the suit brought by the Mathuradas Mills, 
Ex, Kl. In the other case, Ex. No. 6, 
the position was clear and the suit was 
brought by the Sassoon Mills alone. 


65. There will accordingly be a decree 
for the plaintiffs for an amount and interest 


(23) 22 B. 672; 11 Ind. Dee. (x. s.) 1033. 
(24) 23 B, 11; 5 Bom. L. R. 618, 
N 
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thereon to be ascertained in accordance 
with my answers to Issues Nos. ll and 12. 
As regards costs, the defendants will pay 
the plaintiffs’ costs of the suit throughout 
except that the plaintiffs are to pay the 
costs of: adding the Mill Company and 
the defendants’ costs of the hearing on 
March 26, 1924, and of and occasioned by 
the adjournment ordered on that day, in- 
cluding their amended written statement, 
and there will be the usual set-off of costs, 
There will be interest on judgment at 6 
per cent. 


Z. K. Suit decreed. 


J 
CALCUTTA HIGH COURT. 
CwIL Rute No. 1176 or 1925. 
January 29, 1926. 
Present :—Mr. Justice Panton and 
Mr. Justice B. B Ghose. 
BENODE BEHARY SAHA— PETITIONER 
VETSUs 
kai SUNDARI DASSYA—OpposirTE PARTY, 

Succession (Property Protection) Act (XIX of 
1841), s. 14—Idol, competency of, to make applica- 
tion under Act—Testate succession, application of Act 
to—Six months’ limitation, starting point of. A 

There is nothing in the Curators Act to show that 
its application is confined to intestate succession and 
does mt cover cases of testamentary succession. [p. 590, 
col. 1. 

An idol is a juridical person and is entitled to make 
an application under the Curators Act. But as an idol 
must make an application through human agency, an 
application by a shebait on behalf of idol for posses- 
sion $ property under the Act is competent. [p. 589, 
col. 2. 

To bring the Curators Act into operation, it is 
sufficient that the application under the Act be made 
within six months of the death of the last proprietor, 
even though the claimant claims succession through 
an earlier proprietor dead more than six months 
before the-application. [p. 590, col. 1.] 

Bhimappa v Khanappa, 4 Ind. Cas, 594; 34 B. 115; 
11 Bom. L. R. 1303, followed. 

Rule against an order of the District 
Judge, Rungpur, dated the 26th August - 
1925. 

Sir B. C. Mitter and Mr. Atul Chandra 
Gupta, (with him Babu Jitendra Kumar Sen 
Gupta), for the Petitioner. 

Messrs. H. D. Bose and Girtjaprasanna 
Sanyal (with him Babus Mritunjoy Chatta- 
podhyay and Provat Kumar Sen), for the 
Opposite Party. 


JUDGMENT.—This Rule was obtain- 
ed on an application for revision ofan order 
passed by the District Judge of Rungpur, 
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under a. 115 of the C. P. ©. The order was 
. passed by the Judge under the provisions 
ofthe Succession of Pioperty Protection 
Act XIX of 141 directing that the curator 
appointed under that Act should make 
over certain properties to one Rai Sundari 


Dassya, 
The facts are these. One Purna Chandra 
Saha died in 1899. He left a Will 


under the provisions of which amongst 
other things it was directed that his widow 
should remain in possession of the pro- 
perties for her life. Certain annuities were 
given to his mother, the opposite party 
before us, and his grandmother. The widow 
Sarada Sundari was given authority to 
adopt a son and it was provided that if she 
died without making any adoption all the 
properties left by the testator should vest 
' in two idols and that by the income of the 
properties the debsheba of the idols should 
be performed andif there was any surplus 
left that would be spent for certain charit- 
able and educational purposes. The lady 
Sarada Sundari died on the 23rd Novem- 
ber 1924 and after her death the present 
petitioner Benode Behary Saha took posses- 
sion of the properties, moveable and im- 
moveable, left by Sarada Sundari on the 
allegation that Sarada Sundari had adopted 
his son Sudhir according to the authority 
given in the Will of Purna Chandra Saha. 
Thereupon, the opposite party, the mother 
of Purna Chandra Saha, Rai Sundari, made 
an application under Act XIX of 1841 on 
which the order complained of was made by 
the District Judge. 
_ The contentions on behalf ofthe petitioner 
may be shortly summarised in this way. 
The opposite paity and Purna Chandra 
belonged to the same family and were 
agnatlic relations, There are two other per- 
sons, Bhabani and ` Banku, who are also 


descendants from the common ancestor, The. 


idols to whom the property has been left 
by the testator were established by an ances- 
torof all these persons. Therefore, all the 
persons, Purna, the opposite party and the 
others mentioned above were shebaits of the 
two idols. Purna used to perform the 
sheba for 19 days in the month and the 
other three persons performed the sheba 
“for the remaining ll days. On this fact, 
the contention raised is that the mother 
Rai Sundari who presented the petition 
describing herself as shebait of the two 
idols and as suchentitled to possession of the 
properties was not the sole shebait and ag 
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the question involved relates to the con- 
flicting claims of shebails to the custody 
of the property belonging tothe idols the 
matter does not come within the, purview of 
the Curators Act. 

Secondly, the shebait is not one of the 
persons who are authorised to present an 
application under that Act. 

The third argument is that the dispute 
does not arise on a question of succession 
bacause the title of the idols arises for the 
first time by virtue of the Will and the 
mother, therefore, carnot claim the pro- 
perties by succession, 

Fourthly, it is urged that there isno find- 
ing in the judgment thatthe applicant was 
likely to be materially prejudiced if left to 
the ordinary remedy of a regular suit. 


Lastly it is argued that under s. 14 of the 
Act, this application of Rai Sundari was 
incompetent as it was notmade within six 
months of the death of Purna Chandra Saha 
from whom the succession can only be 
claimed. 

With regard to the first point, it may be 
pointed out that there was no conflicting 
claim as to theright of shebaitship in the 
Court below. The question that was raised 
and which was decided was whether the 
opposite party was entitled to hold the 
properties on behalf of his son Sudhir 
Kumar who was alleged to have been adopt- 
ed by Sarada Sundari the widow of Purna 
Chandra. No claim was preferred by Benode 
Behary, the epyosite party, that he was 
entitled to remain in possession of the 
properties as one ofthe joint sbebazts and. 
this question has not at all been discussed 
by the lower Court. This point we can- 
not allow to be raised for the the first time 
in revision. 


The second point may be answered thus: 
that the properties were claimed by the 
idols and that the idols are juridical persons 
can hardly be disputed. The idols were 
certainly entitled, therefore, to make the 
present application under the Curators Act 
and as is well-known the idols must act 
through some human agency.. The lady 
Rai Sundari presented the application as. 
shebuit of the idols to be put into possession. 
of the properties. There cannot, therefore, 
be any question of the shebait being the 
proprietor of the properties; the properties 
have been ordered to be made over to Rai. 
Sundari only as shebait of the two idols as 
she describes herself to be, 


` 
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The third point seems to be somewhat 
obscure. Although the title of the idols 
arises from the testamentary provisions of 
the Will andit is a case of testamentary 
succession, there is nothing to show that 
the expression “succession” in the Curators 
Act must be confined to intestate succes- 


sion and not apply to testamentary succes- ` 


sion. This point also fails, 


The next question is with regard tos, 14 
of the Act, which lays down. “That this 


Act shall not be putin force, unless the’ 


aforesaid application to the Judge be made 
within six months of the decease of 
the proprietor, whose property is claim- 
ed by right in succession.” Here, the 
proprietor is said to be the opposite 
party, Sarada Sundari and shedied with- 
in six months of the application. The 
contention on behalf of the petitioner is 
that succession is not claimed from her as 
succession is claimed from Purna Chandra 
who died in 1899, Under the provi- 
sions of this section, the application is not 
maintainable. 
with regard to a similar contention in the 
case of Bhimappa v. Khanappa (1) it is not 
necessary to bring the operation of this 
Act into play that the succession should be 
claimed from the last deceased proprietor. 
The learned Chief Justice in delivering the 
judgment of the Court in that case observed: 


. “It is, however, admitted that the application 


was withinsix months of the death of Basawa, 
and it is contended on behalf of the oppon- 
ents that the decease of the proprietor 
whose property is claimed by right ‘in succes- 
sion’ referred to in s. 14, would include 
the decease of Basawa in the present case, 
because Basawa was, between the death of 
her husband and her own decease, the 
proprietor of the property which is 
claimed, and itis claimed ‘in succession’ 
toher, that is to say, the claimant claims 
to succeed her in the possession of the 
property. This view of the section is, 
we think, eorrect. The words of the Act 
appear to have been very carefully chosen. 
Thus in the beginning of the preamble we 
find a reference to ‘pretended claims of 
tights by gift or succession.’ Here the 
expression is ‘by succession’ and is used to 
express the point of view of the claimant. 
Then in the second paragraph of the pre- 
amble we have ‘the circumstance of actual 
possession when taken upon a succession ' 


` (1) 4 Ind, Cas, 594; 34 B, 115; 11 Bom, L, R. 1808, 


MA SHIN V. SIT PAUNG. 


But as has been observed 
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that is, regarding the succession from the 
point ofview of the Judge and not from - 
the point of view of an interested party.” 
The learned Chief Justice further observ- 
ed :—“All that the Judge has to decide is 
who should be put into possession of the pro- 
perty in-succession to the last deceased 
holder. An application was made to him 
to come to a decision upon that point within 
six months of the death of Basawa and we, 
therefore, think that he acted with jurisdic- 
tion in coming to his decision.” We agree 
with this view of the reading of s. 14 of 
the Curators Act, 

With regard to the contention that the 
District Judge did not come to a finding 
that the applicant was likely to be mate- 
rially prejudiced is left to the ordinary 
remedy of a regular suit, we have to observe 
that although there is no actual finding in - 
those words, the facts found by the learned 
Judge sufficiently show that this question 
was presentin his mind, and he expressly 
tefers to the provision ofs. 3 of the Act 
with regard to this application. He has 
found that the opposite party has taken 
away all the valuable moveable properties 
left by the deceased andhe claims the pro- 
perties on behalf of his son. That finding is 
a to maintain an application under 
5. 3. E 

It is unnecessary for us to express any 
opinion on the guestion whether Benode 
Behary would be entitled tothe possession 
ofthe properties as shebait of the idols or 
what, the rights of parties are under the 
Will. Itis sufficient to say that we do not 
find that the order of the Judge of the Court 
below iswitbout jurisdiction or has been 
made by any irregular exercise of jurisdic- 
tion. ` 

The Rule is, therefore, discharged with 


costs. Hearing-fee five gold mohurs. 
R. L. - Rule discharged. 


N. H. 


RANGOON HIGH COURT. 
COIvıL MISCELLANEOUS ÅPPLICATION No. 31 
or 1924. 
December 16, 1924. 
Present:—Mr. Justice Carr and 
Mr. Justice Maung Gyi. 
MA SEIN—APPELLANT 
versus 
SIT PAUNG AND ANOTHER— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XLI, 7.7 
—Appeal to Privy Council—Security, form of—Im- ' 
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moveable property, whether can be offered as security— 


Time for furnishing security, whether can be extended: 


—Dificulty in procuring cash security, whether suffici- 
ent reason, : 

Order XLI, r. 7 (1) of the O. P. C., requires that the 
security furnished by an appellant to the Privy 
Council must be given in cash or Government securi- 
_ ties. Under the proviso to the rule the Court may 

allow some other form of security to be furnished, but 
an order to this effect must be obtained at the time of 
granting the certificate. An offer of immoveable pro- 
perty as security ata subsequent stage cannot be 
accepted. 

It is open to the Court to grant an extension of time 
for furnishing security for cogent reasons, but the 
mere fact that there is difficulty in furnishing cash 
security would not be a sufficient cogent reason for 
extension of time. 

Burjore v. Bhagana, 10 O. 557; 11 I. A. 7; 8 Ind. Jur. 
216; 4 Sar. P. O. J. 498; Rafique and Jackon’s P. O. 
No. 76; 5 Ind. Dee. (x. s.) 373 (P. O.) and Rangasayi v. 
Mahalakshmamma, 14 M. 391; 5 Ind. Dec. (x. s.) 274, 
referred to. ` 

Application for leave to appeal to the 
Privy Council against the judgment and 
decree of the High Court, Rangoon, in Civil 
First Appeal No. 93 of 1921. 


Mr. Burjorjee, for the Applicant. 


JUDGMENT. 

Carr, J.—Paetitioner applied for leave 
to appeal to His Majesty in Council against 
the judgment of a Bench of.this Court 
passed on the 2lst January 1924 in Civil 
First Appeal No. 93 of 1921, Leave was 
granted on the 26th August, and the certi- 
ficate issued on the lst Sepfember. Peti- 
tioner then had six weeks in which to furnish 
security, but by reason of the vacation and 


of certain gazetted holidays she obtained - 


further time to the 12th November. On 
that day she filed an application offering one 
Ma E Sein as surety and Ma E Sein also 
- filed a petition stating that she was willing 
to stand surety in Rs. 4,000 and tendering 
as security certain immoveable property 
which she valued at Rs. 6,000. Under r. 61 of 
the Rules of the Appellate Side of this Court 
the value of the immoveable property must 
be at least double the amount of security re- 
quired, This condition was not fulfilled. 
Nor is there any statement that the proper- 
ty which is a wooden building is insured. 
Nor was a draft mortgage-deed annexed. 
Moreover, O. XLV, r. 7 (1) of the CO. P.C, 
requires that the security shall be given in 
cash or Government securities, this require- 
ment having been inserted by Act XXVI 
of 1920, There is a proviso that the Court 
may allow some form of security to be 
furnished but. this may be done only at 
the time of granting the certificate.. The 
ffor of immoveable security at this stage 
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was, therefore, inadmissible and petitioner 
has been called upon to show cause why 
the certificate should not be withdrawn. 
Mr. Burjorjee has no real cause to show. 
He asks for an extension of time within 
which to furnish security in ¢ash and urges 
that it is difficult to find cash security, 
This, however, appears to be an eleventh 
hour statement and we have no evidence 
that the petitioner has made any attempt to 
find cash security or that she has had any 
difficulty in doing so. : 

Even were these facts proved it is at least 
doubtful whether they would be sufficient’ 
ground for granting extension of time. The 
Privy Council has laid downin Burjore v, 
Bhagana (1) that it is open to the Court to 
grant an extensicn of time for cogent reasons, 
Under the ruling of the Madras High Court 
in Rungasayi v. Mahalakshmama (2) a mere 
difficulty in furnishing cash in time would 
not be a sufficient cogent reason. I do not, 
however, think that it is necessary to discuss 
this latter case. In the case now before us 
it seems to me that the failure to furnish 
security within the time allowed is due 
solely to a mere careless neglect to ascertain 
what is required by the law and the rules 
of the Court. I would, therefore, direct 
that the certificate be cancelled and that the 
petitioner do pay the costs of respondent. 
Advocate’s fee two gold mohurs. 

Maung Gye, J.—I agree. 

Z. K. J Certificate cancelled, 

(1) 10 ©. 557; 111. A. 7; 8 Ind. Jur. 216; 4 Sar. P. 
C. J. 498; Rafique and Jackson's P. O. No, 76; 5 Ind, 


Dec. (x. 8.) 373 (P. G.), 
(2) 14 M. 391; 5 Ind. Dec. (x. 8) 274, 





BOMBAY HIGH COURT. 
APPEAL FROM ORDER No, 64 or 1923. 
July 29, 1925. 

Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Madgavkar, 
DASO KESHAV PANCHBHAVI— 

- DEFENDANT—ÅPPELLANT 


VETEUS 
KARBASAPPA KARIYAPPA MUDHOL 
—PLAINTIFF—RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XLII, 
r. 1w), 0. XLVII, r. ?—Review, order granting— 
Appeal—Grounds of objection. 

In view of the provisions contained in r.1 (aw) of 
O. XLII ofthe C.P. O., which permits an appeal 
against an order granting an application for review, 
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the provisions ofr. 7 of O. XLVII ofthe Code have 
become superfluous. Even ifr. 1 (w) of O. XLIII has 
to be read with r.7 of O. XLVII, the only effect of 
the latter rule isto enumerate certain grounds on 
which an order granting a review may be objected to 
and not to restrict the grounds which might be taken 
in appeal against such order. 

Appeal against an order of the First 
Class Subordinate Judge, at Dharwar, in 
Miscellaneous Application No. 42 of 1923. 

Mr. G. N. Thakor, (with him R. A, 
Jahagirdar), for the Appellant. . 

Mr. Bahadurji (with him Nilkant Atma- 
ram), for the Respondent. 

JUDGMENT. 

Macleod, C. J.—[ After stating the 
facts His Lordship went on:—] The first 
point taken in the appeal is that the appeal 
is not competent, Under O. XLUI, r. 1, 
cl. (w), an appeal lies against an order 
passed under O. XLVII, r 4, granting an 
application for review. It was argued, how- 
ever, that the grounds of appeal are limited 
by the terms of O. XLVII, r. 7. That r.7 
was s. 629 in the Code of 1852. Under 
that Code there was no right of appeal 
against an order granting a review, only as 
provided for by s. 62—3uch an order might 
be objected toon the grounds stated therein. 
When by the Code of 1908 a right of appeal 
against an order granting a review was 
given, it would appear that the provisions 
of s. 629, which became O. XLVII, r 7, 
were not sufficiently reconsidered. Once 
the right of appeal was given that right 
could only be restricted by direct prohibi- 
tion. If O, XLVII, r. 7, had directed that 
an appeal against an order granting an 
application for review, which lay by virtue 
of O. XLII, r. 1, el. (w), would not be 
permitted except on the grounds men- 
tioned in that rule, then the right of appeal 
already granted would have been restrict- 
ed, But O. XLVII, r. 7, only says that 
an order granting an application for re- 
view may be-objected to on certain 
grounds. The result of making such an 
order appealable was that O. XXVII, 
r. 7, became superfluous. It was no long- 
er necessary to say that an order refus- 
ing an application for review was not 
appealable, while an order granting an ap- 
plication for review had been made an 
appealable order 

In Hari Charan Saha v. Baran Khan (1), 
the contrary was held. The Judges there 
sgaid (page. 747*):— 


(1) 25 Ind. Oas. 903; 410, 746. 
*Page of 41 CO. [Ed] 


DASO KESHAV PANOHBHAVI V, KARBASAPPA KARIAPPA MUDHOL, [94 I. O. 1926} 


“Order XLVILr. 7, of the C.P.0., provides 
that an order rejecting an application for 
review shall not be appealable, but that an 
order granting such an application may be 
objected to on certain grounds None of 
those grounds can be asserted in this case, 
and it is quite clear that, in so far as r. 7 of 
O. XLVII goes, no appeal lies. But it is 
contended that an appeal lies under O. 
ALIH, r. 1 cl (w), which provides in gener- 
ral terms for an appeal against ‘an order 
under r. 4 of O. XLVII granting an applica- 
tion for review.’ It has, on at least three 
occasions, been held by this Court that 
O. XLII, r. 1, el. (w), must be read with, 
and subjectto,r 7ofO. XLVII. We refer 
to the unreported* decisions in Jagana Nath 
Prasad Singhv. Ramantar Singh (2); Tripura 
Charan Kul v. Shoroshi Bala (8) and Su- 
rendra Nath Talukdar v. Sitanath Das Gupta 
(4). Following those three decisions, we must 
hold that this appeal is incompetent and 
should be dismissed with costs.” | 

In my opinion even if O. XLIII, r. 1, cl. (w), 
is read with O. XLVII, r. 7, the only effect 
of that rule is to enumerate certain grounds 
on which an order granting a review may 
be objected to. It cannot exclude all other 
grounds, and as I have pointed ont on a 
strict construction of the two orders, 
O. XLVII, r. 7, has become superfluous. 

I may add that even assuming that an 
appeal was not competent the Court would 


. have entertained an application under s. 115 


of the Code 

Madgavkar, J.— [His Lordship after 
discussing facts concluded:—] As regards 
O. XLIII, r. 1, el. (w), and O. XLVII, r 7,1 
entirely concur with what las fallen from 
my Lord the Ghief Justice. Order XLIII, 
r. Ł cl (w), is a new provision, and was 
perhaps not inthe minds of the authors 
when they reproduced the old s. 629 in the 
form of O. XLVII, r. 7. 

f agree, therefore, with the order propos- 

ed. 

Z. K. Anpeal allowed. 


*Since reported in 14 Ind, Cas. 39; 22 Ind. Gas, 773; 
21 Ind, Cas, 943 respectively [£d.] 
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CALCUTTA HIGH COURT. 
CxrminaL AppeaL No. 530 or 1924. 
February 11, 1925. 
Present:—Justice Sir Babington Newbould, 
Kr., and Mr. Justice B. B. Ghose. 
GAHUR HOWLDAR AND anoTHER— 
Accuszo—APPELLANTS 
Versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 162— 
Statement before Police during investigation, use of, at 
trial—Duty of Judge. 

Statements made by any person toa Police Officer 
in course ofan investigation under Oh. XIV, Cr. P. 
C., cannot be used for any purpose except to con- 
tradict a witness at the request of the accused in the 
monner provided in second paragraph of s. 162 of the 
Code. 

Where a witness supported prosecution in his state- 
ment before the Police but resiled from that statement 
before the Committing Magistrate and Sessions Court, 
it is the duty of the Judge to withhold from the Jury’s 
knowledge the statement made by the witness to the 
Police unless it was proved in the manner provided by 
law at the request of the accused, i 

Criminal appeal against an order of the 
Sessions Judge, Dacca, dated the 4th July 
1924. i 

Mr. K. N. Chaudhuri and Babu Jati 
Mohan Bose, for the Appellants. 

Mr. Khundkar, for the Crown. 


JUDGMENT.—The two appellants 
before us have been convicted of constructive 
murder on a charge framed that they com- 
mitted an offence punishable under s. 302 
read with s, 149, Indian Penal Code, On 
that conviction they have been sentenc- 
ed to transportation for life. They were 
also convicted of rioting but no separate 
‘sentence was passed under s. 147, Indian 
Penal Code. 

It is unnecessary to state the facts of the 
case. Itis conceded by the learned Deputy 


Legal Remembrancer that he cannot resist - 


one. point urged on behalf of the appel- 
lants that evidence was admitted that was 
- not admissible under the law. One of the 
witnesses for the prosecution was a man 
named Kokari. It is in evidence that this 
witness before the Police made statemeuts 
supporting the case for the prosecution. 
Before the Committing Magistrate he resiled 
from those statements and his evidence 
before the Sessions Judge was substantially 
to the same effect as that given in the Com- 
mitting Court. 

If anything, it was even less favourable 
to the prosecution. The learned Sessions 
Judge appears to have overlooked the altera- 
tion in the law effected by the recent 
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amendment of s. 162, Cr. P. ©, Under that 
section, as itnow stands, statements made 


“by any person to a Police Officer in the 


course of an investigation under Ch. 
XIV shall not be used for any purpose ež- 
cept to contradict a witness at the request 
of- the accused in the manner provided in 
the second paragraph of the section. The 
admission of this evidence as to the state- 
ments made by Kokari to the Police was 
likely to seriously prejudice the appellants 
for we find further that though the learned 
Sessions Judge did not positively draw 
attention to these statements as evidence 
against the appellants, he did not, as he 
should have done, warn the Jury that the 
statements made by this witness to the 
Police were no evidence at all in support 
of the case for the prosecution. Under the 
present lawit was the duty of the Judge 
to withhold from the Jury's knowledge the 
statements made by this witness to the 
Police unless they were proved in the 
manner provided bylaw at the request of 
the accused. 

We must accordingly allow this appeal. 
We set aside the conviction and sentence 
passed on the appellants and direct that 
they be re-tried according to law. 

R. L. Appeal allowed, 


PATNA HIGH COURT. 
CORIMINAL APPEAL No. 133 or 1925, 
November 10, 1925. 
Present:—Justice Sir John Bucknill, Kr, 
and Mr. Justice Adami. 

RANJIT NARAYAN SINGH AND OTaERS— 
PETITIONERS 
versus 
. Babu RAM BAHADUR SINGH— 
Oprosits Party, 

Criminal Procedure Code (Act V of 1898), ss 476, 
476A, 476B—-Compluint—A ppeliate Court, order by— 
appeal to High Court, when liés--Discretion of Court 
Interference by High Court. 

Upon a proper construction of ss. 476, 476A and 
476B, Cr. P. C., an appeal would lie to the High Court 
from an order passed by a District Judge in the follow- 
ing cases :— 

(a) where a Munsif bas refused an application 
made to him undere. 476 to make a complaint, there 
has been an appeal to the District Judge and the 


-District Judge, disagreeing with the Mlunsif, has made 


a complaint; [p. 548, col. 1.] ; 

(b) where under s. 476A (the Munsif having taken 
no action suo motu and not having been asked to take 
any action) the District Judge, on applic.tion to him, 
Sivan a complaint or refuses to make a complaint, 
[ibid] ` g 


` 
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In no other case would an appeal lie to the High 
Court from an order passed by a District Judge as an 
Appellate Court. [ibid,] : ; 

The same procedure would apply to any other 
chain of three Courts (contemplated by s. 416) of 
` ascending jurisdiction. [ibid.] 

The question whether a complaint should be made 
under s. 476, Or. P. È., is one of discretion and the 
High Court is always loath to interfere except in ex- 
traordinary cases. [ibid.] 

[Case-law discussed.] 

` Application against a decision of the 
Pein Judge, Gaya, dated the 10th July 


Messrs. Yunus, S. N. Bose and R. K. L, 
Nandkeolyar, for the Petitioners. 

Mr. H. L. Nandkeolyar, Assistant Govern- 
ment Advocate, for the Crown. 


` JUDGMENT. 

Bucknill, J.—This wasa matter refer- 
ted to a Bench by Macpherson, J. on the 2nd 
September last: it had come before him 
when sitting as Vacation Judge as a pro- 
ceeding which purported to be an appeal 
from a decision of the District Judge of 
Gaya, dated 10th July last. 
the matter may be thus summarized. 

‘The respondents to the proceeding now 
before us brought in 1923 a money suit 
against the Ist petitioner for a share in 
certain bhaoli produce rent of some 53 
bighas of bakasht land; the Ist petitioner (or 
appellant here) pleaded payment and in 
support of this defence referred to certain 
receipts and papers of account which were 
produced on his behalf and which were 
either in part or in whole exhibited in evi- 
dence by the petitioners Nos. 2 and 3: 

The Munsif (Second Court) of Gaya who 
tried the suit gave judgment in the re- 
spondents’ favour for he was (to use his own 
words) “not satisfied that the signatures 
on the receiptsand the bujhautas were the 
genuine signatures of these persons” (whose 
signatures they were alleged to be); the 
decree was dated 21st July 1924. 


The 1st petitioner appealed; the appeal 
was heard on Sth. February, 1925, and was 
dismissed by the Additional Sessions Judge 
and Subordinate Judge, Third Court, Gaya, 
who, agreeing with the Munsif that the 


receipts and bujhautas were not genuine, 


dismissed the appeal, 


Almost immediately after this appeal 
had been dismissed, the respondents on 
16th February 1925, applied under s. 476 
of the Cr. P. O. tothe Munsif, Second Court 
ef Gaya (who was, however, not the same 
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The nature of 
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the suit in 1924) requesting him to hear 
the parties and to make complaint under 
the provisions of s. 476, Cr. P. C., against the 
petitioners. They suggested that the peti- 
tioners ought to be prosecuted under 
sections of the Indian Penal Code such as 
s. 476 (forgery of a receipt) and s. 471 
(using as genuine a forged document). This 
Munsif, however, after hearing the parties 
refused on 23rd April 1925 to make any 
complaint as requested. The Munsif seems 
to have thought that as there was no direct 
finding of forgery by either the: trial or . 
Appellate Courts and as neither of those 


-Courts had thought fit to take any step 


proprio motu under the provisions of s. 476, 
he himself should not think it desirable to 
take any action. 

From this decision the respondents, exer- 
cising their right under s.476B ofthe Cr. 
P. O. appealed to the District Judge of 
Gaya who on 10th July, 1925, took a differ- 
ent view to that expressed by the Munsif; 
he considered (to use his own words) that 
“a good case for prosecution had been, 
made out and that the prosecution should 
be sanctioned,” : 

He added 

“I, therefore, institute a complaint against 
Ranjit Singh, Ajodhya Singh and Baggo 
Singh (the appellants here) for their pro- 
secution under ss. 471 and 198 of the 
Indian Penal Code or any other section or 


-sections that may apply and forward it to 


the District Magistrate.” 

This action was, as a matter of procedure, 
quite properly taken in accordance with s. 
4:6-B of the Or. P. ©. 

From this decision the appellants have 
purported to appeal to this Court. It was 
entered as Criminal Appeal No. 133 of 1925. 
It was admitted asan appeal by Jwala Pra- 
sad and Macpherson, JJ., on 24th July 1925. 


.It came, as .I have already said, before 


Macpheison, J. sitting as Vacation Judge; 
the question was raised before him by the 
Crown as to whether in a case such as this 
an appeal lies to this Court and, as there 
appeared to be some doubt as to this point 
and some possible conflict of decisions, the 
learned Judge referred the matter to a 


Bench, 


lt may at once be stated that applications 
to this Court under s, 47-B of the Cr. P. ©. 
have at times been made both as appeals 
and in revisional jurisdiction: and in other 
High Oourts also. For example in this 
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Court in Criminal Appeal No. 22 of 1925 
Gujaram Marwari v. The King-Eimperor 
and Criminal Appeal No. 37 of 1925 Bhuki 
Sao and Ramdhani Sao v. King-Emperor 
(which were heard together) the general 
features of the position were somewhat 
parallel to those displayed in the matter 
now under consideration: one Mahabir 
Sao applied to a Magistrate who had 
under the provisions of s. 293, Or. P. 
C. dismissed a complaint made by another 
individual asking that that complainant and 
two others should be ordered by the Magis- 
trate to be-prosecuted by virtue of the pro- 
visions of s. 476 of the Or, P. O, The Magis- 
trate refused to make a complaint. Mahabir 
thereupon appealed to the Sessions Judge 
who differed from the Magistrate and himself 
made the complaint requested under s. 47t- 
B, Cr. P. O. The three persons thus ordered 
to be prosecuted thereupon appealed to this 
Court; no question was ever raised at any 
stage of the proceedings as to there being 
no right or possibility of an appeal. The 
case3 were admitted as appeals by Kulwant 
Sabay, J., and myself on 4th February, 
1925, and were heard as appeals on 16th 
April, 1925 by Macpherson, J., and myself : 
the appealin the case of one appellant was 
allowed and in the case of the other two 
rejected. i 

I need not refer, I think, to cases which 
have come upas applications in revision : 
for it is common ground that such have. 
occurred. 


In Criminal Appeal No. 115 of 1925 ` 


Macpherson, J., apparently decided a case 
similar in general features to the present 
one asan appeal: the Magistrate in that 
case had refused to make a complaint: on 
appeal unders 476-B the Sessions Judge 
differed from the Magistrate and himself 
made the complaint: the person ordered to 
be prosecuted appealed to this Court: the. 
appeal came before Macpherson, J., sitting 
as Vacation Judge and the point that no 
appeal lay was specifically taken. Macpher- 
son, J., then expressed the opinion that, 
sitting singly, he ought to follow the ex- 
Pression of opinion given by Mullick, J., in 
Paujdar Rai v Emperor (1) and hold that 
an appeal did lie: but, whilst expressing 
this view, he decided to reject the applica- 
tion on its merits, whether it was rightly 
to be regarded as an appeal oras an ap- 
plication in revisional jurisdiction, 

And, inthe present case, as has already 

(1) 00 Ind, Cag, 445; 26 Cr. I. J. 1565, 
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been observed, the same learned Judge, at 
a later date (i.e. on 2nd September 41925), 
the same point being more specifically per- 
haps raised by the Crown, referred the 
matter toa Bench. In the Lahore High 
Court in the case of Mahomed Idris v. 
Emperor (2) the question as to whether an 
appsal lies from a decision under s, 476B, 
Cr. P. O. has been discussed and decided 
by Martineau and Zafar Ali, JJ. In that 
ease their Lordships held that no appeal 
lies under s. 476-B of the Cr. P. C. to the 
High Court from an appellate order of a 
District Judge making a complaint which 
the Sub-Judge might himself have made 
but refused to make. This wasa reference 
toa Bench made by Scott Smith, J., who 
was doubtful as to whetheran appeal lay 
under such circumstances, 

This case, is, of course, directly in point 
here: but it has been suggested to us that 
the decision is not legally correct, The 
judgment is very short and was given on- 
October 24th 1924. 

- It simply reads thus :— 

“The question referred to us in this 
appeal andin Appeals Nos. 233 and 286 
of 1924 is whetheran appeal lies to this 
Court from an appellate order of the Dis- 
trict Judge making a complaint which the 
Subordinate Judge might himself have 
made under s. 476 of the Cr. P. O. Section 
476B of the Code gives a right of appeal 
only when a Court has made or refused to. 
make a complaint under s. 476 or s. 4764, 
and neither of those sections relates to a 
complaint made by a Court on appeal from 
an order of a Subordinate Court refusing 
tomake acomplaint. We, therefore, answer 
the question referred to us in the negative, 
The appeals will be laid before the.. Refer- 
ring Judge for disposal.” | 

In the Calcutta Hign:Oourt’a case similar 
in features to the present one has been 
dealt with in revisional jurisdiction and 
the decision of the Sessions Judge reversed 
Kalisadhan Addya v. Nani Lal Hazra (3), 
but the question of the possibility of an 
appeal did not there arise. 

It is, I think, necessary now here to 
explain the argument which has heen well- 
placed before us upon this question by the 
learned Counsel who has appeared for the 
appellants. He draws a distinction in difer- 


RAM BAHADUR SINGH. 


(2) 88 Ind. Cas. 528; 6 L, 56; 1 L. C, 480; A. J, Re 
1925 Lah. 322; 26 Cr. L. J. 1168; 7 L. L. J.. 84, R 

(3) 89 Jod, Cas. 251; 52 O, 478; A, TL R, 1925 Oal, 
721; 2G Cr, Ia J. 1307, l 
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ent sets of circumstances between the pos- 
sibility of an appeal lying froma decision 
given by an Appellate Court under the pro- 
visions of s. 476B He argues that there 
may be different positions asa result of a 
proceeding unders. 467B in appeal. The 
first position is wher the original tribunal 
has made a complaint (1. e. ordered a pro- 
secution under s. 476): the person ordered 
to be prosecuted has appealed under s. 
476B: the Appellate. Court has allowed 
the appeal: in suchcase he admits that 
there is no further appeal: though revi- 
sion by the High Court may be conceiv- 
able. This position has been the subject 
of a decision in the Bombay High Court 
in the case ofa Criminal Appeal, Somabhai 
Vallavbhai v. Adit Parshottam (4). In that 
case a Subordinate Judge had on the appeal 
of one Somabhar under s. 476, Cr. P. C. 
jssued acomplaint and directed the pro- 
secution of certain persons, they appealed 
to a Sessions Judge who allowed the appeal. 
Somabhar appealed to the High Court, 
Macleod, C. J. and Shah, J., held that 
there was no appeal. In their judgment 
their Lordships state: ‘‘ We are clearly 
of opinion that no appeal lies under 
the provisions of the Code against an 
order made by the Court to which the 
Court making a complaint is subordi- 
nate.” Itwill be observed that the point 
raised before usas disclosed by the 4th 


position (vide infra) was not before the- 


Bombay Courtnor decided byit. The 2nd 
position is when the original tribunal has 
refused to take action under s. 476: the 
applicant has appealed under s. 476B ; the 
Appellate Court has dismissed the appeal : 
he thinksthat in this case too there is no 
futher appeal though again revision by the 
High Court is conceivable. The 3rd posi- 
tion is when the original tribunal has made 
a complaint: the person ordered to be pro- 
secuted has appealed: the Appellate Court 
has dismissed the appeal, he thinks that 
in this .case too there is no further appeal 
though once more revision by the High 
Court is possible. The 4th, and, of course, 
‘last possible position, is that existing in 
the .presont case: the original tribunal has 
refused to makea complaint: the appli- 
cant has appealed and the Appellate Court 
has itself made a complaint it is argued 
. that in such a case the party ordered to be 
prosecuted basa right of appeal ; and revi- 


(b 81 Ind, Cas 947; 48 B. 401, 26 Bom, L, R. 269; 
A. L R. 1924 Bom, 847; 25 Cr. L. J, 1123, 
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sion also might be possible ; -except that 
if an appeal lies revisional jurisdiction 
would not, it is imagined, be exercised. 

This is-the position upon which the 
Lahore High Court has given the decision . 
quoted above : but it seems that a contrary 
view has been expressedin this Court by 
oo J., in Faujdar Rai v. Emperor 
1). 


In that case the circumstances were as 
follows :— 

An application was made, under s. 476, . 
Cr. P. C. to a Sub-Deputy Collector to make 
a complaint against one Faujdar Rai direct- 
ing his prosecution for the offences of using 
a forged document and giving false evi- 
dence. The Sub-Deputy Collector, after en- 
quiry, refused to take any action. Theccm- 
plainant appealed to the Collector under s, 
476B, Or. P. C. The Collector disagreed 
with the Sub-Deputy Collector's view and 
himself made a complaint. Faujdar Rai 
thereupon appealed to the Divisional Com- 
missioner who held on 380th March, 1925 
that no appeal lay. From the Commis- 
sioner’s decision Faujdar Rai applied to 
this Court in revision: not against the 
Commissioner’s decision that no appeal lay 
but against the Collector’s complaint. The 
first point taken was thatthe High Court 
had. no jurisdiction to interfere . with the 
Collector’s order but Mullick, J., rejected 
this contention : his Lordship then dealt 


“with the matter in revision and allowed 


Faujdar’s application. But, so far as is here 
material, the most important matter in the 
judgment lies in thefollowing observations: 
the learned Judge writes: 


“There is a third point raised, namely, 
that the learned Commissioner was wrong 
in declining to hear the appeal preferred 
by the petitioner. I think the contention 
must be accepted. Section 476B of the 
Cr P. C. appears to contemplate that if 
an Appellate Court sets aside the order of 
the Original Court, the party prejudicially 
affected has a right of appeal to the Court to 
which appeals from that Appellate Court 
ordinarily lie. In this case, therefore, the 
Commissioner had jurisdiction to hear the 
appeal from the order of the Collector and 
to set it aside, if necessary,and I am asked 
to direct that the criminal prosecution 
should not proceed till the Commissioner 
has disposed of the appeal. In my opinion 
it is not necessary to make any such order 
as I think I have jurisdiction to interfere 
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under s. 115, ©. P. C., and s. 107 of the Gov- 
ernment of India Act.” 

‘If this view is corréct the same reasoning 
would apply in the present case and the 
person against whom the Appellate Court 
(i, e. the District Judge) has under s. 476B 
made a complaint could appeal to the 
High Court. 

_It is important in endeavouring to come 
to a correct decision upon this question to 
examine carefully the provisions of ss. 476, 
476A and: 476B in order to ascertain what 
is their proper construction. I may here 
say that as a result of such investigation as 
I have been able to makeI have not been 
able to ascertain that in the Report of the 
‘Joint Committee on the Bill to. make in 
the Cr. P. C. the amendments now com- 
prised in s. 476B orin the Debates when 
the Bill was in the Legislature the question 
now arising was in any way envisaged: 
and indeed it was hardly likely that it 
should have been in view of its somewhat 
involved nature. 

_Section 476 contemplates that a Court 
may either of its own motion oron applica- 
tion make a complaint. Section 476A con- 
templates that an Appellate Court may 
make acomplaint if its Subordinate Court 
has taken no action under s. 476 suo motu 
or has not rejected any application made 
to itto doso. Section 476B givesa right 
of appeal to an Appellate Court under 
certain circumstances. : 


_ (a) Where the Appellate Court's Subordi- 
nate Court has refused on application made 
to it under s. 476 to make a complaint ; 

(b) where an Appellate Court has refused 
on application made to it under s. 476A to 
make a complaint ; 

(c) where the Appellate Court’s Subordi- 
nate Court has made a complaint either 
suo motu or on application, i. e. included in 
the words, “oragainst whomsucha complaint 
has been made;” 

` (d) where an Appellate Court has itself 
made a complaint. 


In following out the effect of this it will 
be simplest to illustrate by reference to 
Munsif, District Judge and High Court as 
instance of Original, Appellate and Supe- 
rior Appellate Courts. 

It would seem clear that in case, 

(a, where a Munsif has refused an ap- 
_ plication made to him under s. 476 to make 
a complaint, an appeal lies to the District 
Judge by the applicant; the position does 
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not fall within s. 476A but within s. 476: at 
the appeal no complaint has yet been made: 
the District Judge may take the same view 
asthe Munsif and dismiss the appeal. In 
such case there is no sort of prescribed 
procedure for an appeal to the High Court. 
On the other hand the District Judge may 
disagree with the Munsif and himself make 
a complaint and the complaint then is 
amenable to the provisions of s. 476; that is 
to say, itis, under s, 476B, subject to ap- 
peal to the High Court : for s. 476B reads: 

“Any person against whom a complaint 
under s. 476 has been made by any Court”. 

In the case mentioned the District Judge 
is making the complaint under s. 476, the 
District Judge's Court is subordinate to the 
High Court within the meaning of s. 195, 
sub-s. (3) of the Cr. P. C. and, therefore, the 
appeal lies to the High Court. 

As to (b)the Munsif has done nothing and 
has been asked to do nothing. The District 
Judge has either suo motu or on application 
made.a complaint. All this is under. s. 
476A. The complaint is amenable to the 
provisions ofs. 476: clearly the complaint 
can under the provisions of s.476B be the 
subject of appeal to the High Court from 
the District Judge. For the only com- 
plaint is by the District Judge. 

As to (c) the Munsif has suo motu or on 
application made a complaint: clearly there 
is an appeal to the District Judge under s. 
476B. The District Judge may uphold the 
Munsif's view but in dismissing the appeal 
he (the District Judge) makes no complaint: 
and itis only against the complaint that 
so far as (c) isconcerned a right of appeal 
is given. But the District Judge may direct 
the withdrawal of the complaint: but even 
sọ the District Judge makes no complaint 
and it will be once more observed that it is 
only when the District Judge makes the 
complaint that the provisions of s. 476 apply 
to it. i 

Lastly as to (d) the Munsif has done no- 
thing and has never been asked to do any- 
thing under s. 476. But the District Judge 
has made a complaint either suo motu or on 
application under s. 476A: to this com- 
plaint the provisions of s. 476 are applicable: 
and under s. 476B such a complaint can be 
the subject of appeal: but to what Court? 
Obviously only to the High Court because 
it is from the District Juage. 

In my opinion, therefore. upon a proper 
construction of ss. 476. 476A and 476B and 
still retaining the illustration of the three 
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- ascending Courts as Munsif, District Judge 
and High Court, there would lie an appeal 
from the District Judge to the High Court: 
(a) Where the Munsif has refused on ap- 
plication made to him under s. 476 to make 
a complaint. where there has been an appeal 
to the District Judge and where the Dis- 
trict Judge, disagreeing with the Munsif, 
has made a complaint ; 

(b) where under s. 476A (the Munsif has 
taken no action suo motu and has not been 
asked to take any action) the District Judge 
has (a) on application tohim made a com- 
plaint (b) on application to him has refused 
to make a complaint. 

I can see no possibility of an appeal lying 
under any other of the positions referred to. 

The same reasoning would, of course, apply 
to any other chain of three Courts (contem- 
plated bys. 476) of ascending jurisdiction. 
Being therefore of opinion that inthe pre- 
sent case an appeal does lie, one must, there- 

` fore, examine the circumstances under which 
the District Judge was induced to make the 
complaint. 

I think it is desirable to remark, as is 
pointed out by Macleod, O. J,, and Shah, J., 
inthe case decided in the Bombay High 
Court that the question whether a comp- 
Jaint should be made under-s. 476, Cr. 
P. ©. is almost invariably a matter of dis- 
cretion: and the High Courtis under those 
circumstances always loath to interfere 
except in extraordinary cases. å 

Itis necessary, therefore, to look first at 
the original judgment given by the Munsif 
in the suit which he decided in July, 1924. 
The action was brought bythe plaintiff for 
recovery ofhis share in the produce of certain 
bakasht Jands in possession of the Ist 
petitioner. The only substantial defence 
which appears to have been put forward was 
that the defendant had in fact paid what 

` was due; there were other questions raised 
one of which was that part of the lands 
were raiyati lands and part bakasht and that 
the plaintiff could not sue in one and the 
same suit for rent for both kinds of lands. 
This point is only of importance because 
in support of the plea of payment the de- 
fendant produced certain documents of ac- 
count (bujhautas) in respect ef the alleged 
pavment of what was due with regard to the 
bakasht Jands and certain receipts in res- 
pect of the raiyati lands, The Munsif un- 


doubtedly held that these bujhautas and ` 
It would not: 


eceipts were not genuine. 
e, I think, right for me to enter in detail 
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upon the reasons why the Munsif came to 

this opinion (in case it mightbe thought 

that Iwas expressing any view of my own 

as tothe authenticity of these documents) 

but I may state tbat, apart from observing 

that, so far as he could judge from the cali- 

graphy, he was not satisfied that the signa- 

tures purporting to have been made on be- 

half of the plaintiff were genuine, he gave 

several other grounds in support ofthat view. 

For instance with regard to the bujhautas 

he suggested that they showed a set-off in 

the defendant's favour, in respect of the 

alleged share of a 3rd party, for the inclu- 

sion of which there appeared to be no sort 

of justification; again, he thought that 

under the circumstances, which disclosed 

litigation still existing between the parties. 
with regard to the lands in question, it was 

highly improbable that clear. receipts and. 
bujhautas would have been, as the defend- 

ant alleged, granted to him by the plaintiffs . 
or indeed that the defendant would under 

such circumstances have infact paid what 

was alleged to have been due to the plaint- 

ifis. He concludes his summing up of the 

case in the following words:— 

“Considering all this I disbelieve the de- 
fendant’s plea of payment and hold the 
bujhautas and receipts filed by him not to 
be genuine,” 

The defendant appealed and it does not 
appear that the Munsif was then asked or 
thought fit to take any action under the 
provisionsofs 476 of the Cr. P.C. The 
appeal was decided hy the Additional Ses- 
sions Judge and Subordinate Judge of the 
Third Coirt of Gaya on the 5th Feb:uary. 
The appeal was dismissed. The learned 
Judge, who again points out that, in view 
of thedisputes which were going on be- 
tween the parties, it was highly unlikely 
that the plaintifis would grant receipts 
which would have imperilled their position 


_in the other litigation which was principal- 


ly concerned with a partitionsuit and who 
further draws attention to certain intrinsic 
improbabilities in connection with the 
genuineness of the bujhautas and receipts, 
agreed with the Munsif that neither the 
receipts nor the bujhautas were genuine. 
As I have mentioned before, very shortly 
after the appeal had been concluded, ap- 
plication was made by the plaintiffs to the 
Muusifof the Court before which the origina] 
suit had been tried, asking that action 
should be taken under the provisions of 
3.476, Or, P. C. The Munsif before whom 


Re a 
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this application came was not the same 
individual as the Munsif who had tried 
the case. He seems to have thought'in his 
decision, given on the 23rd April last, 
refusing to take action, that no prima facie 
case of forgering or the like had been 
made out. He observes that neither the 
Trial nor Appellate Court had specifically 
found that the documents were forged and 
comments upon the fact that neither of 
those Courts had apparently thought fit of 
their own motion to direct a prosecution 
I need not point out that such reasoning is 
not exhaustive, for, if it was always to be 
left solely to the selfacting motion of the 
Courts concerned to institute a complaint, 
much of 3.476 would be surplusage; and, 
indeed, it is well-known thatit is frequently 
only upon application made to it that a 
Court either under s. 476 or 476A of the 
Cr. P. O., takes action. The Munsif pro- 
ceeds to state that although the Courts ex- 
pressed the view that the documents were 
not genuine it does not follow that they 
wereforged ; it is again, to my mind, obvious 
that the questions whether the documents 
were forged or not by oron behalf of the 
petitioners or-whether they were used in 
any way by oron behalf of them, they (the 
petitioners) knowing that they were forged 
are matters which are to be contemplated 
as the subject of the prosecution which 
has now eventually been ordered. The 
Munsif, however, remarks that the mere 


-fact that neither the Trial nor Appellate 


Court took any action of their own motion 
under s. 476, Or. P. C., proves that the matter 
was not considered sufficiently serious to 
justify a prosecution: I have already point- 
ed out that this is fallacious reasoning. 
The Munsif, lastly, observes that the fact 
that the plainsiffs asked the Court to issue 
a complaint shows malice and grudge; but 
it is hardly to be understood necessarily 
that such is the case; or otherwise it 
would be difficult to envisage an instance 
where any private individual could suc- 
cessfully make an application under the 
provisions either of s.476 or 476A of the 
Cr. P. O. I do not, therefore, think thatthe 
reasoning upon which the Munsif bases his 
refusal to make a complaint can be regarded 
as sound. 

The applicants appealed to the District 
Judgeof Gaya and on the 10th July last 
the learned Judge differed from the Munsif 
and instituted a complaint., He points out 
that both the Trialand the Appellate Courts 
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had clearly found that the receipts and 
bujhautas were not genuine and he observe 
that the conclusions at which those 
Courts had arrived appeared to him tobe 
based upon some good grcunds: he also 
refers to some of those grounds, To my 
mind it is extremely difficult to see how it. 
is possible for this Court to interfere with 
the decision to which the District Judge 
has come; and I may say, indeed, that had 
I been in the position of the Munsif before 
whom the application was made I have 
little doubt but that I should have adopted 
the view that a complaint ought to have ` 
been instituted. i 

The learned Counsel, who has appeared 
for the appellants here, has urged against 
the order of the District Judge instituting 
a complaint against his clients a variety of 
circumstances upon whieh he bases an 
argument that the reasons which were 
given by the Trial and Appellate Courts 
for thinking that the receiptsand bujhautas 
were not genuine were mistaken. He points 
also to the fact that a second appeal against 
theappellate decreeoftheSubordinate Judge 
preferred to this Court has been admitted, 
It is true that in their application before the 
Munsif, asking him to institute a complaint, 
reference is made to the fact that the 
Government Examiner of documents had 
reported upon them in their (the appli- 
cants’) favour and it would seem that the 
opinion of the Expert Examiner was before 
the Munsif, when the application was made 
to him. The Munsif, however, does not 
pay much attention to this report as he 
rightly points out that the Expert has not 
yet been cross examined. The value of the 
Expert’s opinion, however, and the other 
matters which have been referred to by 
the learned Counsel for the appellants 
here are matters which it seems to me can 
only properly be gone into during the 
course of the prosecution proceedings 
whish have been directed, To my mind 
there was no undue delay in the appli- 
cation to the Munsif. It is impossible 
for this Court to hold that the District 
Judge of Gaya has wrongly or unreasonably 
exercised his discretion. Two Courts have, 
rightly or wrongly, held that the docu- 
ments in question are not genuine, and, 
under those circumstances, if the District 
Judge thinks that there is a case which 
ought to form the subject-matter of a 
prosecution itis uot, in my, opinion, an 
occasion upon which this Court should, 
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visible which do not appear here, interfere 
with what has been done. 

Under those circumstances, in my view, 
the appeal should be dismissed. 

Adami, J,—I agree, 

ZK. Appeal dismissed. 


CALCUTTA HIGH COURT. 
URIMINAL REVISION No. 852 or 1925. 
December 18, 1925. 
Present:—Mr. Justice C. C. Ghose and 
Mr. Justice Duval. 
TARAKESWAR MUKHOPADHYAY — 
PETITIONER 
versus 
EMPEROR—Opposite PARTY. 

- Criminal Procedure Code (Act V of 1898), s. 476 — 
Case filed in one Court—Trial by another—Jurisdic- 

tion to file complaint. 

It is the Court trying the case and not the Court 
in which the complaint was originally filed that is 
competent to make a complaint under s. 476, Cr. P. 
` Jeebun Krista Shaw v. Benoy Krista Shaw, 6 C. W 
N. 35 and Putirani Ruidas v. Mahomed Kasem, 3 C. W. 
N. 33, referred to. 


Rule against an order of the Sessions 
J udge, Backergunge, dated the 3rd August 
1925. 

Babu Suresh Chandra Talukdar and 
Ramendra Chandra Roy, for the Petitioner. 

Mr. Ashraf Ali, for the Crown. 

JUDGMENT. In this case the peti- 
tioner _ filed a petition of complaint on the 


Q 


14th June 1924 inthe Court of Mr. Suresh . 


ChandraSen, Deputy Magistrate, First Class, 
under ss. 395, 380 and 147, Indian Penal 
Code. Mr, Sen examined the petitioner on 
oath and thereafter the case was transferred 
to the file of Mr. L. C. Guha, Deputy 
Magistrate, First Class, for disposal. Mr. L. 
©. Guha held a local enquiry and then 
dismissed the petitioner's complaint under 
s., 203, Cr. P. OC. He observed, however, 
that there was no occasion for proceedings 
against the petitioner under s. 211, Indian 
Penal Code. Mr. Sen before whom the 
petition of complaint had been filed there- 
after made a complaint under s. 476, Or. P. 
O., against the petitioner and sent the 
complaint to Mr. Das, Deputy Magistrate, 
for necessary action. After a preliminary 
enquiry the petitioner was committed to the 
Court of Session to take his trial under 
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s. 211, Indian Penal Code. He was convicted . 


‘by the Assistant Sessions Judge and sentenc- 


ed toundergo rigorous imprisonment for 
a period of ‘one year and a half. An ap- 
peal against thesaid conviction and sentence 
was summarily dismissed by Mr. Carter, 
Sessions Judge, on the 3rd August 1925. 

It is now contended before us that the 
petitioner's case having been transferred 
from the file of Mr, Sen to that of Mr. 
Guha, Deputy Magistrate, who tried the 
case on the merits, the former had no juris- 
diction to make the complaint under s. 476, 
Cr. P.O. The matter really depends. upon 


- the meaning of the words “which appears 


to have been committed in or in relation to 


, a proceeding in that Court” occurring in 


s. 476, Cr. P. ©. It will be noticed that the 
same words occurred in cl. (b) of sub-s. (1) 
of s. 195, Cr. P.C. Now, it has been held in 
cases under the old s. 195, Or. P. O., that it 
is the Court trying the case which is the 
proper authority to grant sanction and not 
the Court before which proceedings are 
instituted and by which process is issued 
[see the cases of Jeebun Krista Shaw v Benoy 
Krista Shaw (1) and Putiram Ruidas v. 
Mahomed Kasem (2).| No doubt under the 
present Code, sanction to prosecute under 
s. 195 has been done away with and in its 
place acomplaint has tobe madein writ- 
ing under s. 476, Cr. P. O. We think, how- 
ever, thatthe ratio of the decisions refer- 
red to above applies and that if a complaint 
had tobe made in this caese it should have 
been made by Mr. Guha and not by Mr. 
Sen. In this view of the matter the con- 
tention urged before us succeeds and we 
make the Rule absolute. The result is that 
the conviction and sentence are set aside 
and the petitioner will be discharged from 
his bail-bonds. 


R.L. 
(1) 6 0. W. N. 25. 
(2) 3.0. W. N. 33. 


Rule made absolute. 


RANGOON HIGH COURT. 
CriminaL Revision No. 410-B or 1925. 
July 21, 1925. 

Presenit:—Mr Justice Brown, 
SAYED ALLY— APPLICANT 
versus 
EMPIROR—Opposits PARTY. 

Penal Code (Act XLV of 1860), s. 499, Excep. 9— 
Defamation—Statement made by party to judicigl 
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proceeding, whether privileged—Absolute privilege, 
doctrine of, applicabilily of. 

The law of absolute privilege does not apply in 
India in the case of criminal prosecutions for per- 
jury. In a prosecution for perjury, however, in 
respect ofa statement made by a party to a judicial 
proceeding, the special position occupied by the party 
must not be lost sight of. [p. 601, col. 2.] 

Parties and witnesses in all judicial proceedings 
are in a peculiar position and it is necessary, if their 
interests are to be safe-guarded, that they should be 
allowed to make statements freely subject to the 
ordinary law of perjury. Generally speaking, there 
would be a presumption that what they say is said bona 
fide in the protection of their own. interests, and they 
would be protected by the provisions of the Ninth 
Exception to s. 499 of the Penal Code. [ibid.] 

Criminal revision being review of an 
order of the Magistrate, Myaungmya, in 
Cr. Reg. No. 105 0f 1924. 

Mr. D. Dutt, for the Appellant. 

JUDGMENT.—In a civil suit institut- 
ed by the petitioner he stated when exa- 
mined as a witness inanswer to a question 
by his own Advocate: “I cited Abdul Malik, 
the writer of the promissory note, as 
my witness. 
now as I heard that he has been bought 
by the other side.” The petitioner was pro- 
secuted for defamation by Abdul Malik, 
and was convicted under the provisions of 
5.500 of the Indian Penal Code, He ap- 
pealed to the Sessions Judge who confirmed 
the conviction, but reduced the sentence to 
a fine of Rs. 100, He-has now come to this 
Court in revision against the conviction. 
The statement made by him was clearly 
defamatory, and I agree with the lower 
Court that he has quite failed to prove that 
Abdul Malik had been guilty of corrupt 
practices. In my view of the law, however, 
it does not necessarily follow that by mak- 
ing this statement the petitioner was guilty 
of a criminal offence under s. 499. 

The contention put forward on his behalf 
is thatthe statement made by the petitioner 
in Court was absolutely privileged, and 
that he cannot be prosecuted for defamation 
with regard to it. Under English Law this 
would be the case, and theré is authority 
for the view that the same law is applicable 
in India. The High Court of Madras took 
that view in the case of Potaraju Venkata 
Reddy v. Emperor (1) and the High Court 
of Bombay took the same view in the case 
of Queen-Empress v. Babaji (2). 

Buta contrary view has been taken by the 
High Courts of Calcutta and Allahabad and. 


(1) 14 Ind. Cas. 659; 36 M. 216; (1912) M. W. N. 476; 
13 Cr. L. J. 275; 11 ML. T. 416; 23 M. L. J, 39. 
` (2) 17 B. 127; 9 Ind. Dee. (x. s.) 83. 


SYED ALLY V. EMPEROR, 
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1 don’t want to examine him . 
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a Bench of this Court of which I was a 
member has held yesterday [McDonnell v. 
Emperor (3)] that the law of absolute pri- 
vilege does not apply in India in the case’ 
of criminal prosecutions for perjury. The 
decision in our case had direct reference to 
the case of an Advocate, but the same 
principles would apply to the case of parties 
I must, therefore, hold that 
the law of absolute privilege is not appli- 
ecaklein India. . 

But although the law of absolute privi- 
lege doesnot apply in prosecutions of this 
nature, the special position occupied 
by witnesses and parties must not be 
lost sight of. I have been referred to the 
case of Isuri Prasad Singh v. Umrao Singh 
(4) where certain accused persons . had 
stated in an application for transfer that 
the case against them had been falsely 
instituted at the instance of one Umrao 
Singh. It was held that having regard to 
the position in which the accused persons 
were it could not be held, that there had 
been a want of good faith. That case can 
be differentiated from the present case, as 
the persons in that case were accused of a 
criminal offence, whereas the petitioner 
occupied the position of a plaintiff in a 
civil proceeding. But the same general 
principles are applicable in the case of 
parties and witnesses in all judical pro- ` 
ceedings. They are ina peculiar position, 
and it is necessary, if their interests are 
to be safeguarded, that they should be 
allowed to make statements freely subject of 
course to the ordinary law of perjury. Gene- 
rally speaking, there would be a presumption 
that what they said was said bona fide in the 
protection of their own interests, and that 
they would, therefore, be protected by the 
provisions of the Ninth Exception to s. 499 
of the Indian Penal Code. Both the lower 
Courts have held that the burden of prov- 
ing that a statement which is on the face 
of it defamatory falls within the provision 
of one ofthe Exceptions lies on the person 
accused, and this is no doubt perfectly 
correct. But the Magistrate and the 
Sessions Judge in the present case have, 
I think, overlooked the special position 
occupied by a person who is a party to 
or witness in a judicial proceeding, and 
they have not considered the special pre- 


(3) 92 Ind. Cas. 737; A.I. R.1925 Rang. 345; 3 R. 


521: 27 Cr. L. J. 321; 4 Bur. L. J. 147. 
i th 22 A. 234; A. W. N. (1900) 46; 9 Ind. Dee, (x. s.) 
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sumptions which may fairly be drawn in 
such cases. The petitioner brought evi- 
dence to show that he had reason to believe 
that money had been offered to the com- 
` plainant. The Magistrate did hold that the 
evidence of these witnesses was unreliable 
but- he placed the burden of proof very 
strictly on the petitioner, The Sessions 
Judge did not express any opinion on the 
subject as to whether these witnesses were 
or were not telling the truth, but held that 
even iftheir evidence were accepted as correct 
that still would not be sufficient. With this 
finding I am unable to agree, The witness 
Abdullah says that he was asked by the 
petitioner to make enquiries about a visit 
made to the complainant’s house, and that 
he was‘told that there had been an offer 
to pay Mallick money, Shwe Babu corrobo- 
rates . this. Abdullah says he told the 
petitioner what he had heard. It is prefectly 
correct, as pointed out by the learned Sessions 
Judge, that this evidence, even iftrue, did 
not justify a statement that money had been 
accepted. But it would be sufficient to raise 
alarm inthe mind of the petitioner with 
regard to his litiga‘ion and there would in 
* such a case be a justifiable presumption that 
in saying what he did in Court he was act- 
ing bona fide in protection of his own in- 
terests in the litigation. Itis to be noted 
that all he said was that he heard that 
Abdul Malik had been bought by the other 
side. He was not cross examined on this 
point at all and he was not.asked what 
exactly it was he had heard. Had Abdullah 
and Shwe Babu been entirely false witnesses 
it would have been an easy matter for them 
to have made their case still stronger, and 
to have given evidence that would quite 
clearly -have justified the statement of the 
petitioner. The conviction in this case 
was, in ‘my opinion, upheld on erroneous 
grounds by the learned Sessions . Judge, 
and it is by no means clear that the 
learned Magistrate would have held the 
petitioner to have been guilty had he 
had in mind the special position occupi- 
ed by a person who was a witness and a 
party toacase. In all the circumstances of 
the present case I think that there was suffi- 
cient material on the record to justify a 
presumption that the statement was made 
by the petitioner bona fide in the protection 
of his own interests. That does not, of 
course, mean that I hold it proved that the 


_ complainant in the case was in any way 


guilty of improper conduct. The informa- 
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tion received by the petitioner may have - 
been incorrect or mistaken, and it is cer- 
tainly not proved that the complainant took 
any money at all. 

But although the petitioner has not prov- 
ed that he had any ground for his fears, 
there is sufficient ground for presuming 
that the remarks made by him in his special 
position as a litigant were made by him 
bona fide in the protection of his own in- 
terests. Ido not think, therefore, that the 
conviction under s. s00 of the Indian Penal 
Jode wss justified. Iset aside the convic- 
tion of the petitioner, and direct that he 
be acquitted and released so far as this case 
is concerned ; the fine, if paid, will be re- 
funded to him. 


Z. K. Conviction set aside. 


BOMBAY HIGH COURT. 
Criminal Appgacs Nos. 134 AND 135 or 1925 
September 16, 1925. 

Present :—Mr. Justice Fawcett and 
Mr. Justice Madgavkar, 
GULABCHAND DOSAJI—AcousEp} 
Versus 
EMPEROR—Opposits Parry, 

Criminal Procelure Code (Act V of 1898), ss. 288, 
269 (3); 418— Penal Code (Act XLV of 1860), ss. 411, 
412--Trial by Jury—Conviction for minor offence 
triable with Assessors, legality of—Appeal on facts, 
whether lies, 

Accused were charged with an offence unders 412 
of the Penal Oode, which wasan offence triable by 
a Jury, and were tried by a Jury.. The Jury brought 
in a verdict of guilty under s. 411 of the Code, which 
was an offence triable with the aid of Assessors : 

Held, (1) that having regard to the provisions of 
s. 238 of the Or. P. O , the accused could be convicted 
of an offence under s. 411 of the Penal Oode ; 

(2) that the provisions of s. 418 of the Cr. P. O. were 
applicable to the case and that the accused were not 
entitled to appeal against their conviction on the facts, 

Criminal appeals from convictions and 
sentences passed by the Sessions Judge, 
Poona. | 

Messrs. Velinker and Amin, for the Ac- 
cused. 

Mr. S. S. Patkar, Government Pleader, 
for the Crown. 


. JUDGMENT. 
Fawcet:, J.—lin the appeal No. 134, 
the first point taken is that the Jury 


wrongly convicted the accused of a minor 
offance under s. 411, which was one triable 
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by the Judge with the aid of Assessors 
whereas the charge against him under s. 412 
was triable by a Jury. I donot think it 
necessary to discuss this question at any 
length. The case is one to which the pro- 
visions of sub-s. (3) of s. 269 do not apply, 
inasmuch as no charge was framed against 
the accused under s. 411. It is certainly 
the case that the trial was actually one 
by adury; and no application was made 
_(as it might have been, when the question 
of the possibility of the accused being con- 
victed under s. 411 was discussed in the 
address of the Assistant Public Prosecutor’ 
to have a separate charge framed under 
s. 411, so that the provisions of that sub- 
section might apply. There is authority 
for saying the accused cannot, therefore, 
now complain of verdict having been given 
by the Jury and accepted by the Judge: 
vide the judgment of Chandavarkar, J., in 
Mavsing Bechar v Emperor (1). Apart from 
that we haveaclear authority of a Divi- 
sional Bench of this Court in Changouda 
Pirgouda v. Emperor (2) for the view that in 
acase like the present, although there the 
point arose in a reverse way, the provisions 
of s. 238 must be regarded as absolutely 
uncontrolled, so that the Jury had author- 
ity to convict the accused. of the minor 
offence under s. 411, and thereis nothing 
invalid in that verdict being accepted by 
the Judge and the accused sentenced there- 
on. There are remarks t> the same effect 
in the judgment of Candy, J., which pre- 
ceded the Full Bench decision in King- 
Emperor v Parbhushankar (3) and there 
is authority of one of the Judges in Patti- 
kadan Ummaru v. Emperor (4) to the same 
effect. It would lead to very great com- 
plications if the view put before us that 
the accused can go into the facts on his 
appeal in spite of the provisions of s. 418, 
were accepted. Accordingly, in my opinion, 
we should only consider the’ question 
whether there has been any misdirection 
or non-direction amounting to misdirec- 
tion, which prejudiced the accused and 
which would justify our interference with 
the unanimous verdict of the Jury convict- 
ing him under s. 411, * Fe E k # 

It seems to me, therefore, that both the 
appeals fail and should be dismissed. 

(1) 2 Ind Cas. 480; 33 B. 423; 11 Bom. L. R. 350; 10 
Cr L J. 30. 

(2159 Ind. Cas 195; 22 Bom, L. R. 1241; 22 Cr. L. J. 
51; 45 B. 619. 

(3) 25 B. 680; 3 Bom. L. R. 278. 

(4) 26 M. 243; 2 Weir 388 & 463. 
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As regards the question of punishment, 
dacoities would not be so common, if the 
dacoits did not find it so easy to dispose 
of stolen property, and we do not think 
that the sentences are too severe. We, 
therefore, decline to interfere with regard to 
them. ‘ 

Madgavkar, J.—A charge in the 
Sessions Division of Poona’ under s. 412, 
Indian Penal Code, is triable with the aid 
ofa Jury anda charge under s. 411 with 
the aid of Assessors. In the present case 
the only charge against all the appellants 
was under s. 412, Indian Penal Code, and 
the trial was, therefore, rightly by a Jury. 
And under s. 238 of the Cr. P. C., the 
appellants could clearly be convicted under 
s. 41], Indian Penal Code. Under these 


‘circumstances, according tothe Full Bench 


decision in King-Emperor v. Parbhushankar 
(3) the provisions ofs. 418 of the Or. P, C. 
apply, and the present appeal does not 
lie on facts. The law did not require the 
Court to frame a separate charge under 
s. 411, Indian Penal Code, nor did any of 
the parties so apply. If the view of the 
appellants, however, is accepted, the result 
would be that, so long as a Jury is of opin- 
ion that theappellants were not guilty of 
an offence under s. 412, or even under s. 411 
they remain a Jury, but immediately they 
come to the conclusion that they are guilty 
unders. 411, they become Assessors. This 
is a view which the law does not permit and 
it is impossible to accept it.- 

I agree, therefore, with the view of my 
learned brother. The appeals, must be 
dismissed, 


. Z. K. Appeals dismissed, 


' 
næ 


RANGOON HIGH COURT. 
CRIMINAL APPEAL No. 106 or 1925. 
i January 24, 1925. 
Present:—Mr. Justice Maung Gyi. 
GOPAL—PETITIONER 
versus 
EMPEROR— RESPONDENT, 

Penal Code (Act XLV of 1860), s. 497—Adultery— 
Marriage, proof of—Statement of complainant, whether 
sufficient. : 

In a prosecution for adultery the marriage must be 
strictly proved. For the purposes of such a prosecu- 
tion the marriage cannot be held to have been proved 
merely by the statement of the complainant, 
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Criminal appeal from an order of the 
Second Additional’ Magistrate, Rangoon, in 
Or. Reg. No. 648 of 1924. ` 

‘JUDGMENT.—The appellant, a Gur- 
kha, was convicted of adultery and ordered 
to pay a fine of Rs. 50, or in default, to 
suffer two months’ rigorous imprisonment. 

. In the first place, on the evidence, the 
prosecution have not proved that complain- 
ant and Jesuda were married. 

Complainant, also a Gurkha, states that 
“he and Jesuda were married according to 
Hindu rites at Maymyo, five years ago. The 
ceremony was performed by a Brahmin 
whose name he has forgotten. Til Bahadur 
and Sukawala, the parents of Jesuda, were 
present at the marriage ceremony and 
gave her in marriage when she was 12 years 
old. If they were married according to the 
Hindu rites there must have been witnesses 
also. Neither the Brahmin, nor the parents, 
nor any of the witnesses present at the 
marriage at Maymyo was called to prove 
the marriage. Jesuda was not called to 
give evidence till about six months after 
. the case was filed and when complainant 
was about to be ordered to pay compen- 
sation to accused for bringing a false case. 

In adultery cases marriage must be strict- 
ly proved. Asthis has not been done, I 
“< set aside the conviction and sentence and 
acquit the appellant. The fine if paid, will 
be refunded, 


Z. K. Conviction set aside. 





BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FoR REVISION No, 154 
. oF 1925. 
August 6, 1925. 
Present:—Mr. Justice Fawcett and 
” Mr. Justice Madgavkar. - 
SHIVALINGAPPA NIJAPPA TUBCHI— 
`- PETITIONER 
VETSUS 
GURLINGAVA— OPPOSITE Party. 

Criminal Procedure Code (Act V of 1898), ss. 886 (1) 
(a), 488—Order for maintenance charged on joint estate 
~-Sale and attachment of moveable property owned 
jointly by husband, whether permissible. 

Where the amount of maintenance awarded under 
s. 488 ofthe Or. P. C. is made a charge on the joint 
estate of the husband and his brothers, the order can 
be enforced by attachment and sale oe the es 
share in moyeable property o i 
husband and his brothers. pecs eae 

. Per Fawcett, J—The words “moveable property 
belonging to the offender" in s, 386 (1) (a) of the Cr. 
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P. O. are wide enough to cover the share of the 
offender.in a joint Hindu family estate so far as it 
consists of moveable property, and an order for main- 
tenance under s. 468 of the Code can, therefore, be 
enforced by the attachment and sale of such share, - 
although this method of recovery should not ordinari- 
ly be resorted to. : 


Application for revision of an order of the 
Magistrate, First Class, Hukeri. 

Mr. A.G. Desai, for the Petitioner. 

Mr. S. S. Patkar, Government Pleader, for 
the Crown, i 

Mr. Nilkanth Atmaram, for the Opponent. 


. JUDGMENT. 

Fawcett, J.--In this case one Gur- 
lingava got an order for maintenance 
against her husband, Basappa, in October 
1919 under s. 488, Or. P. ©. Under that 
order the amountawarded as maintenance 
to her was Rs, 15 per month and it was 
expressly declared that that amount was a 
charge on the joint estate. This refers to 
the fact that Basappa wasa member ofa 
joint Hindufamily consisting of himself 
and two brothers, Dundappa and Shiva- 
lingappa. In the order with which we are 
now concerned it is stated by the Magis- 
trate that these three brothers live separate, 
but their property is fstill undivided. Gur- 
lingava applied to the Magistrate, First 
Class, Hukeri, praying thata cloth shop, - 
which it was alleged belonged to the three 
joint brothers at Sankeshwar, should be 
attached and that the zamount of mainten- 
ance due to her should be recovered in that 
manner. A warrant was issued for attach- 
ment ofthis property of the joint family 
accordingly, and the Police under this 
authority: attached certain saris of the shop 
and produced them before the Magistrate. 
Shivalingappa then put inan -application 
stating that the property attached by the 
Police was not joint property, but was his 
own self-acquired property, and asked that 
the attachment should, therefore, be re- 
moved. He further contended that in any 
case the amount that could be recovered 
was only Rs. 180 and not Rs. 645, as claim- 
ed by Gurlingava. This latter contention 
was allowed by the Magistrate in view of 
the amendment of s. 488, under which 
maintenance for only one year prior to the 
date of the warrant is recoverable. On the 
other point, after inquiry he held that the 
property attached was not the separate pro- 
perty of Shivalingappa but was joiut pro- 
perty, and that Shivalingappa was in pos- 
session of that property as manager of the 
joint family. He accordingly held that 
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under the order of 1919 the maintenance 
chargeable on the joint family estate could 
be recovered from Shivalingappa in the 
manner proposed, namely, by attachment 
and sale of the moveable property in ques- 
tion. Erom this order Shivalingappa has 
applied tous in revision. 

The main contention of Mr. Desai on his 
behalf is that, assuming that the property 
in dispute is joint, as held by the First 
Class Magistrate, he has no jurisdiction to 
attach it under s. 488, Cr. P. C., read with 
5. 386 of the same Code. This contention 
is based upon the fact that s, 488, sub-s. 
(8), authorises the Magistrate in case of 
breach of the orderto issuea warrant for 
levying the amount due in the manner pro- 
vided for levying fines, that is to say, in the 
manner provided by s. 386. Undersub-s. 
(1) of that section the Court can issue a 
warrant for levy ofthe amount by attach- 
ment and saleof “any moveable property 
belonging to the offender”, and there is a 
form provided for this particular warrant, 
namely, No. 37 of Sch. V, and a similar 
form for a warrant unders. 488, namely, 
No. 41, in that Schedule. Both these forms 
use the same language as thatincl. (a) of 
sub-s. (1) of s. 386, namely, moveable pro- 
perty ‘ belonging to” the person against 
whom an order has been made either for 
maintenance or fine, The warrant in this 
particular case was issued accordingly, and 
we are not now concerned with the ques- 
tion of the issue of a warrant to a Collector 
of a District to realise the amount by exe- 
cution under cl. (b) of sub-s. (1) ofs. 386. 
Mr. Desai’s contention is that the words 
“belonging to” mean “belonging exclusive- 
ly to” the person concerned, and that a 
share in joint family property is not pro- 
perty belonging to Basappa which can be 
attached and sold under this particular 
power. He further refera us to the new 
sub-ss. (6A) and (6B) inserted in s. 88 of 
the Or, P. O. in 1923, under which inquiries 
can be made into claims preferred or objec- 
tions made to the attachmentof any property 
attached under that section. He says that 
this indicates that the Legislature contemp- 
latel the possibility of an interest in the 
property being attached and dealt with 
under s. 88, and, therefore, has made pro- 
vison for inquiries into such claims or 
. objections, but that the same does not apply 
to s. 386 This argument, however, does 
not seem to me to be very cogent, because 
sub-s, (2) of s. 386 authorises the Local 
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Government to make rules for the summary 
determination of any claims made by any 
person other than the offenderin respect of 
any property attached in execution of a 
warrant. It, therefore, does at any rate pro- 
vide machinery by which inquiries can be 
made into claimsand objections in a similar 
manner to claims and objections under s. 
88. The main question, however, still re- 
mains whether cl. (a) of s. 386, sub-s. (1), 
should be construed as referring to pro- 
perty solely belonging to a person, and as 
excluding any interest in joint family pro- 
perty or the like. There is no doubt author- 
ity for Mr. Desai’s contention. In Queen- 
Empress v. Sita Nath Mitra (1) the question 
was referred to the High Court whether 
joint moveable property was saleable under 
s. 386, Cr. P. O., and the High Court in 
their order stated that “in regard to move- 
ables we think the Magistrate can only 
attach moveables of which the deceased was 
sole owner’. No reasons, however, are given 
for that particular ruling, and, therefore, it 
does not help us .very much. There is 
another ruling to the same effect . by the 
Madras High Court, recorded in Weir's Law 
of Offences and Criminal Procedure, 4th 
Edition, Vol. II, page 442. In that case 
the District Magistrate submitted for orders 
of the High Court certain proceedings in 
which a distress warrant had been issued - 
for seizure and sale of moveable property: - 
belonging to the offender and two others, 
members of an undivided family. And the 
High Court say :— 

“The mode of levying pecuniary penal- 
ties must be strictly confined to the pro- 
visions of the law that gives the jurisdic- 
tion. Section 307 (386) of the Cr.-P. Q’ 
directs thatthe warrant for the levy of fine 
‘shall authorise the distress and sale of 
any moveable property belonging to the 
offender’, This language denotes things 
which may be taken by distress and then 
sold so as by the mere act of sale, to pass 
the property in them—not mere rights and 
jnterests or shares in joint moveables. In 
case where the fine cannot be levied by 
the distress and sale of the convict’s own 
property there is the very sufficient remedy 
of an alternative term of imprisonment.” 


Now weight must, of course, be attached 
to that ruling. But it seems to me unduly 
to limit by Judge-made law the wide words 
“moveable property belonging to the offend- 


(1) 20 O. 478; 10 Ind, Dec, (x. 5) 323, 
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er’. There are no doubt considerations in 
favour of the property that is attached 
ordinarily belonging exclusively to the 
offender. This clearly obviates disputes 
which cannot be dealt with by a Criminal 
Court, so well as by a Civil Court. On the 
other hand, I think, considerable weight 
must be attached to the fact that, if it is 
held that only moveable property solely 
belonging to the offender can be attached 
under s, 386, a person who, as a member of 
a joint Hindu family, has no separate 
property but a very valuable interest in 
the joint family property, entirely escapes 
the ordinary provision made for the re- 
covery of a fine by attachment and sale of 
moveable property. 1 think that, before the 
Court holds that this was really intended 
by the Legislature, there should be 
clearer ground than exists at present for 
taking that view. Iam supported in this 
by the corresponding provisions of the 
Jaw in regard to recovery of a decretal 


debt by attachment and sale of the judg- 


ment-debtor’s moveable property. The 
present law is contained in s. 6U of the 
©. P. C., under which (subject to certain 
exceptions) the “property, moveable or im- 
moveable, belonging to thejudgment-debtor, 
or over which, or the profits of which, he 
hasa disposing power, which he may exercise 
for his own benefit, whether the samé be 


- held inthe name of the judgment-debtor ` 


or by another person in trust for him or on 
his behalf”, is liable to attachment and sale 
-in execution of the decree against him. 
Thus it will be noted that this section uses 
the same words “belonging to”. But Mr. 
Desai contends that the addition of the 
words “over which or the profits of which 
he has a disposing power”, etc., extends the 
section to the case of a family property, 
and that the fact that the Legislature did 
not insert corresponding words in clause (a) 
“" of sub-s. (|) of s 386 supports his conten- 
tion, No doubt that is an argument which 
would be entitled to consideration, if s. 60 
of the C. P. ©. was the sole law to be con- 
sidered in connection with this question. 
The history of the attachability of a 
judgment-debtor’s interest in joint family 
property goes back to very early times, 
before even a C. P. C. was enacted. Thus 
before Act VIII of 1859 was enacted, it 
had been held by the Sudder Diwani Adalat 
in this Province that a judgment-debtor’s 
‘share in joint family property could be 
taken in execution under a judgment 
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against him obtained by his personal 
creditor. The1ulings to that effect will be 
found stated in Vasudev Bhat v. Venkatesh 
Sanbhav (2) and in the elaborate judgment - 
of Westropp, C. J., it was held thus: í 

“It must be regarded as the settled law 
of this Presidency, not only that one of 
several co-parcenersin a Hindu family may, 
before partition, and without the assent of 
his co-parceners, sell, mortgage, or other- 
wise alien, for valuable consideration, his 
share in the undivided family estate, move- 
able or immoveable, but also that such a 
share may be taken in execution under 
a judgment against him at the suit of 
his personal creditor.” 

Now the section in Act VIII of 1859 cor- 
responding to s. 60 of the present Cude is 
s. 205, which runs as follows:— 

“The following property is liable to 
attachment and sale in execution of a 
decree, namely, lands, houses, goods, money, 
bank-notes...Government securities, bonds, 
or other securities for money debts, shares 
in the capital or joint stock of any Railway, 
banking, or other public company or cor- 
poration, and all other property whatsoever, 
moveable or immoveable, belonging to the 
defendant, and whether the same be held | 
in hisown name or by another person in 
trust for him or on his behalf.” . 

It will be noticed that the words used are 
“property belonging to” the defendant, and 
there are no words about his dispcsing 
power, such as are now contained in s. 60 
of the present Code. | 

The Privy Council in Syud Tuffuzzool 
Hossein Khan v. Rughoonath Prasad (3) 
considered a case where the appellant had 
sued upon a chance of success under an 
award not yet mage, which had been put 
to auction in execution and bought by 
him. Their Lordships held that, as this 
s. 205, to which I have just referred, used 
the word “ property,” and as a mere right 


of suit was not “property "but a title to - 


recover future property, the judgment- 
creditor could not recover the amount he 
sought by that particular process. But the 
judgment also deals with the question whe- 
ther such a share could not be attached 
and sold in execution under this s. 205. 
Their Lordships said (page BUN) : 

“Mr. Leith referred in his argument to 

(2) 10 B. H. O R. 139 at p. 160. 


(3) 14 M. L A. 40; 7 B. L. R. 186; 2 Suth, P. C.J, 
434; 2 Sar. P. O. J. 656; 20 E. R. 701. 


“Page of 14M. 1, A, —[Ed] TEET 


[94 I 0. 1926] 


the family property of Hindus, and urged 
that such a share in such property may be 
attached and sold in execution. No doubt 
can be entertained that such a share is 
property and that a decree-holder can reach 
it. It is specific, existing, and definite; 
but it is not properly the subject of seizure 
under this particular process, [that is to 
say the process by which the decree-holder 
had tried to get it in that particular case), 
but rather by process direct against the 
owner of it, whether by seizure or sequestra- 
tion, or appointment of a Receiver.” 
In Kalee Pudo Banerjee v. Choitun Pandah 
(4) Couch, ©. J., refers to this ruling, and 
` suggests that a creditor of a member ‘of a 
joint Hindu family under this s. 205 has a 
remedy against the property to which his 
debtor muy be entitled, although it may 
be undivided property of the family, and it 
cannot be predicated that he has any 
definite share of it. That view has been 
followed at any rate in this Presidency. 
Therefore it seems to me that there is 
authority, in regard to the ‘corresponding 
provisions of the O. P. O., for holding that 
the words ‘‘moveable property belonging 


to” suffice to cover a share in a joint Hindu. 


family estate, so far as it consists of move- 
able property.. Accordingly I am not 
prepared to go the length of Mr. Desai’s 
contention and hold that, in no circum- 
_ stances whatever, will a Magistrate be justi- 
fied in directing the attachment of joint 
family property and having it sold. 


On the other hand, as I have already 
said, that is a method of recovery which 
should not ordinarily be resorted to. But 
in the present case we have the fact that so 
long ago as 1919 an order, whether right 
‘or wrong, was passed, under which the 
maintenance was made chargeable on the 
joint family estate. It seems to me very 
improbable that the present applicant Shiva- 
lingappa, who ‘is the real brother of Basappa, 
although living separate from him, did 
not become aware of this order ; and cer- 
tainly, if it had come to his notice, as I 
think it certainly must have, it was his 
duty to have moved the Court at that time 
to have it set aside, if he objected to it, 
In the present case, in view of that order 
and his not having set it aside, I do not 
think that in revision there is sufficient 
ground for our interfering with the action 


(4) 2 W.R 214 
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taken by the Magistrate. I would, there- 


` fore, dismiss this application. 


Madgavkar, Jd.—I agree in the order 
proposed by my learned brother on two 
grounds: 

The first is that there isan order bya 
competent iJagistrate of 1919, directing 
the amount of maintenance to bea charge 
on the joint estate. That order has not been 
disturbed in appeal or in revision. The 
record and proceedings are not before us 
and it is impossible to say how far the 
present petitioner, the brother of the husb- 
and of Gurlingava, was or was not a party 
to that order and how far it was passed 
with his knowledge and consent. _ His ` 


` present application isin revision against an 


order directing execution under s, 386 
against certain saris in the shop which 
Gurlingava, the wife of Basappa, alleged, 
ig a joint estate within the meaning of 
S. ; 

Secondly, the defence of the present 
petitioner before the Magistrate was that 


. the saris which were attached were his’ 


own self-acquited property, and not joint 
property. On this point the Magistrate has 
recorded evidence and come to the con- 
clusion that the saris were not the self- 
acquired property of the petitioner. These 
two grounds suffice, I think, to cause the 
present application to fail. 


The third question argued in this appli- 
cation is whether the joint family property 
in which the offender has any interest, can 
or cannot be proceeded against under s, 366 ` 
of the Cr. P.C. The question to my mind 
is not free from doubt. The former pro- 
hibition against attachment of immoveable | 
property belonging solely to the defaulter 
has been removed by the express words of 
el. (6A) and(6B) ofs. 68, Cr. P. O., asamend- 
ed, so that the view of this Court under 
the old Code in Keg v. Lallu Karwar (5) 
no longer holds good. But as regars 
joint property, the Legislature, although it 
had before it the decision of the Calcutta 
High Court in Queen-Empress v. Sita Nath 
Mitra (1) and of the Madras High Court in 
the case in Weir's Law of Offences and Cri. 
minal Procedure Code, 4th Edition, Vol. JI, 
page 442, has not in express terms amended 
the section. The matter is, therefore, argu- 
able; and as it is not tomy mind absolutely 
necessary for the decision of the present 
application, I reserve my opinicn on it, 


(5) 5 B. H, O, R, Cr, 63, 
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Per Curiam.—On the application of 
Mr. Desai, the Government Pleader not 
objecting, we modify the Magistrate’s order 
2 the last paragraph so as to read as fol- 
ows :— 

“The Potgi is chargeable on the joint 
family estate and Shivalingappa being the 
manager it should be recovered by attach- 
mient and sale of the moveable joint pro- 
perty in his possession, namely, saris that 
were attached. 


ZK . Application dismissed, 


RANGOON HIGH COURT. 

Criminal Revision No. 664-B or 1925. 

September 10, 1925. 
Present:—Mr. Justice Maung Ba. 
= MA U—PETITIONER 
versus ' 
MG. KYIN HTAT— RESPONDENT. 

Chinese Customary Law—Marriage, proof of—Long 
cohabitation—Presumption—Criminal Procedure Code 
(Act V of 1898), s. 488. 

For the purpose of determining, in a proceeding 
under, s, 488, Or, P. C., whether a valid marriage 
exists between a Burmese woman and a Chinese half- 
caste who claims to be a Confucian, the Court must 
find whether the requirements of the Chinese Cus- 
tomary Law have been fulfilled. Under that Law 
a marriage must be preceded by a betrothal contract 
and the usual ceremonies and festivities must be 
performed and celebrated. The Court may, however, 
draw a presumption of marriage from the intention 
of the parties, long.cohabitation, habit and repute. 

Criminal revision being review of an 
order of the First Additional Magistrate, 
Rangoon, in Cr. M. No. 86 of 1925. 

Mr. Kyaw Htoon, for the Appellant. 

Mr. Faung, for the Respondent. 

_JSUDGMENT.—This case isa typical 
one showing the deplorable position of the 
women of Burma. Ma U,a Burmese woman 
of 33, formed an alliance with Maung 
Kyin Htat,a Chinese half-caste of 30, who 
claims to bea Confucian. He isa clerk 
in the Hong Kong Bank drawing a salary 
of Rs. 122a month. But from the evidence 
of Mg. Kya Wa(P. W. No 4) who works 
as a clerk in thesame Bank itis clear 
that Mg. Kyin Htat is also a Buddhist, 
Had he been a Burman Buddhist he and 
Ma U could have contracted a valid marri- 
age by mutual consent without further 
ado. Ma U had a mother living and she 

onsented to the union. Ma U states that 
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Kyin Htat had no parents and that state- 
ment remains unrebutted. 

As the law stands at present Chinese 
Customary Law is the law to be applied 
in determining the question whether Ma U 
is the wife of Kyin Htat so that she can 
a maintenance under s. 488 of the Cr. 
P 


According to the family law of the Chinese 
by Von Mollendorff it is said that the usual 
ceremonies and festivities are indispens- 
able and needful for the completion of a 
proper marriage and that such a marri- 
age isto be preceded by a betrothal con- 
tract. 

According to Alabaster’s Noteson Chinese 
Criminal Law, three conditions are neces- 
sary to constitute a valid marriage, viz., 
(1) consent of the parents; (2) certain for- 
malities and ceremonies ; and (3) suitability 
of the parties in the matter of their respec- 
tive positions. 

However, a Bench of the Chief Court in 
Ma Thein Shin v. Ah Shein (1) held, “that 
though Parker in his Essay on Compara- 
tive Chinese Family Law mentions six pre- 
liminary steps to a first-class marriage, yet 
explains that they are not indispensable and 
that the evidence of Chinese elders shows 
that the customs are not insisted upon in 
the case of Chinese marriages in Burma 
and that relaxation is permitted in the 
case of poor people.” The learned Judge 
in that case gave effect to the intention 
of the parties and also allowed the pre-. 
sumption of marriage from long co-habita- 
tion with habit and repute to prevail. i 

In the present case not only were there 
no forms of marriage but proof was meagre 
as to the repute justifying such a presump- 
tion. : 

So, although it may possibly be a hard 
case, nothing can be done. The applica- 
tion is dismissed, 

Z K. Application dismissed. 
P 24 Ind. Oas. 367; 7T B. L. T. 246; 8 L. B.R. 
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BOMBAY HIGH COURT. 
“SECOND CIVIL APPEAL No. 523 oF 1924, 
September 2, 1925. 
Present:—Sir Norman Macleod, Kr, 
Chief Justite, and Mr. Justice Coyajee. 
Sir GIRJAPRASAD CHINUBHAI— 
- APPELLANT 
versus 
PURSHOTTAM VITHALRAI VYAS— 
RESPONDENT. 
Transfer of Property Act (IVY of 1882), ss. 197, 123 
—Oral gift of right of residence—Interest of donce, 


whether saleable—Acknowledgment in writing of gift, 
whether gift deed. 4 

A gift cannot be created by. a document signed by 
the person intended to be benefited by an oral gift’ 
in favour of the owner of the property acknowledging 
gift. [p.609, col. 2; p. 610, cel. 1.] 

Where an oral gift is made as tothe right of 
residence in a house unacconipanied by any powers of 
alienation, the donee cannot be said to have any 
saleable interest inthe house which, on his insol- 
veno, can be put tosale by the Receiver. [p. 6.9, cols. 


Second appeal from the decision of the 
District Judge, Ahmedabad, in Appeal from 
Order No. 3 of 1924, reversing a decree 
of the First Class Subordinate Judge at 
Ahmedabad, in Insolvency Petition No. 23 
of 1923. 

Mr. K. N. Koyajee, for the Appellant. 

Mr. H. V. Divatia, for Respondent No. 2. 

JUDGMENT. 

Macleod, C. J.—-This case originated in 
an application tothe Subordinate Judge 
in the matter ofthe insolvency of one Vyas. 
Purshottam Vithalrai under the provisions 
of the Bombay Provincial Insolvency Act 
for an order that the house mentioned in 
the application should not bs sold by the 
Receiver as belonging to the insolvent’s 
_ estate. It would appear that the house was 
the property of the late Sir Chinubhai. 
We assume for the present purpose that 
Sir Chinubhai gave possession of the house 
to the insolvent’s father Vithalrai. No 
document was passed by Sir Chinubhai so 
as to transfer the title from himself to 
Vithalrai. But Vithalrai passed a document 
to Sir Chinubhari which, after reciting that 
a gift had been made to him of the pro- 
perty,stated that he had been put in pos- 
session of the house on certain conditions. 
He admitted that he and his heirs had no 
right to mortgage the house or sell or 
create any charge on it. They had only 
tke right to, reside in the house. The insolv- 
ent mortgaged the house to one Mahant 
Jugaldas Laldas, who opposed the appli- 
cation made by the son of Sir Chinubhai to 
prevent the, Receiver from selling the house, 
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The Trial Court held that the insolvent 
had no saleable right to the house but had 
the right of occupancy oniy and, therefore, 
the Receiver could not put the house in 
question for sale. The District Judge 
reversed this order holding that there had 
been an irrevocable gift of the house by 
Sir Chinubhai to the father of the insolvent, 
while the condition in restraint of mort- 
gaging or selling the property was void, 
so that the title in the house was in the 
insolvent and not in the heir of Sir Chinu- 
bbai. Thelearned Judge said :— 

“On all this evidence oral and document- 
ary it appears to me that Sir Chinubhai 
intended to makea gift of the house to a 
Brahmin on the occasion of his daughter's 
death. There is no rent, there is no pro- 
vision for eviction or re-entry in case of 
breach and it is impossible, in my opinion, 
to construe the document as lease. But if 
not a lease it can hardly be anything 
else buta gift, and a religious gift.” 

If this document had been executed by 
Sir Chinubhaiin favour ofthe insolvent’s 
father and contained words sufficient to 
pass a title in the property to him, then 
undoubtedly it would have constituted a 
gift. The question would then arise whether 
it would be a conditional gift which 
restrained the power of the donee with 
regard to mortgaging or selling the pro- 
perty. But this document is only evidence 
of an oral assignment which had been 
made between Sir Chinubhai and the 
insolvent’s father. #Assuming that Sir 
Chinubhai intended to make a gift of the 
property to the insolvent’s father, he could 
not pass the title in the property without 
complying with the provisions of s. 123 of 
the Transfer of Property Act, which says:— 
“Wor the purpose of making a gift of im- 
moveable property, the transfer must be 
effected by a registered instrument signed 


_by or on behalf ofthe donor, and attested 


by atleast two witnesses.” Therefore in 
any eventit cannot possibly be said that 
this document signed by the insolvent’s 
father could have effected a valid gift of 
the property within the provisions of that 
section. Although it has been held that 
the provisions of s. 107 ofthe Transfer of 
Property Act, which enact how a lease of 
jmmoveable property is to be made, are 
complied with if the lessee signs a docu- 
ment in favour of the owner, I am of opinion 
that a gift cannot be created by a docu- 
ment signed by the person intended ta be 


-y 


- that he had 
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benefited by an oral gift in favour of the 
owner of the property acknowledging the 
gift. In effect Ex. 31 is merely an admis- 
sion by theinsolvent’s father that he was 
in possession of the house belonging to 
Sir Chinubhai with the right to reside in 
it and that he had no right either to 
mortgage or sell it. Whatever right the 
insolvent then had in the house so deliver- 
ed into the posséssion of his father by Sir 
Chinubhai, it would be impossible to say 
any interest in the house 
which could be put up by the Receiver 
for sale. Therefore we allow the appeal 
and restore the order of the Subordinate 
Judge, 

The appellant to get his costs in this 
Court and in the Court below. J 

Coyajee, J.—I agree in holding thatthe 
insolvent Vyas Purshotam Vithalrai possess- 
ed no saleable interest in the property in 
question. It is contended before us that 
the document Ex. 31 executed by the 
insolvent’s father Vithalrai in favour of Sir 
Chinubhai on December 30, 1909 could be 
regarded as a deed of gift. I find con- 
siderable difficulty in accepting that con- 
tention. The language of s. 123 of the 
Transfer of Property Act is clear. Itre- 
quires that for the purpose of making a 
gift of immoveable property the transfer 
must be effected by a registered instrument 
signed by or on behalf of the donor, In 


this case Ex. 31 does notsatisfy that require- © 


ment; and there is no evidence in proof of 
the allegation that Sir Chinubhai had 


~ transferred this property to Vithalrai in 


accordance with law. It was then contended 


‘that Ex. 31 is effective as a deed of gift, on 


the analogy thata kabuliyat signed by the 
lessee only is effective as a lease. There is no 
doubt, authority in favour of the view that 
a lease may be created by a registered in- 
strument signed by the lessee and accept- 
ed by the lessor. But the answer-to the 
respondent's contentionis that whereas s. 


_123 requires that the registered instrument 


must be signed by or on behalf of the 
donor, s. 107 contains no such express pro- 
vision, ` 


R. Le * Appeal allowed. 


BANGARAMMAL V. RAMANUJA IYENGAR, 


[941 O. 1986] 


MADRAS HIGH COURT. 
APPEaL aGainst Orper No. 45 or 1923. 
CONVERTED INTO 
CiviL Raviston Prrrrion No, 938 or 1923. 
October 28, 1925, 
Present:—Mr. Justice Devadoss and 

`~ Mr. Justice Waller. 
BANGARAMMA [L— PRTITIOKER 
versus ` 
RAMANUJA IYENGAR AND oTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 92—Scheme, 
teniative—Removal of trustee—Procedure—A ppeal. 

A trustee appointed under a tentative scheme, which 
provided for its modification after a certain time but 
made no provision for the remova! of the trustee, can 
be removed only by a regular suit under s. 92, C. P 

- Any removal of such a trustee otherwise than in 


a regular suit is without jurisdiction and liable to be 
seb aside in revision. 


Orders of the latter kind removing the trustees are 


Ba orders in execution and are, therefore, not appeal- 
able. 


Sevak Jeranchod Bhogilal v. Dakore Temple Com- 
mittee, 87 Ind. Cas. 313; 49 M. L. J. 25; 23 A. L. J. 
555; A. I. R. 1925 P. C. 155; L. R. 6A. JO) 117; 


(P 
535; 410, L. J. 628: 
22 L. W. 246; 27 Bom. L. R. 872; 30C. W. N. 459 


Petition, under s. 115 of Act V of 1908 and 
s. 107 ofthe Government of India Act, pray- 
ing the High Court ‘to: revise an order, 
dated the 8th August 1922, of the Court of 
the Subordinate Judge, Chingleput, in M. P. 
No. 398 of 1920,in O. S. No. 8 of 1911 on 
the file of the District Court of Chingleput. 

Mr. C. V. Ananthakrishna :Iyer, for the 
Petitioner. 

Messrs. V. Krishna Mohan and T. P. 
Srinivasachari, for the Respondents. 

JUDGMENT. 

Waller, J.—In O. S. No. 8 of 1911 
a scheme was drawn up for the adminis- 
tration of the Tiruvadandai temple, It 
consisted of five clauses, the last of which 
provided that “the scheme shall work 
tentatively for 3 years and may be modified 
hereafter by the Court on the motion of the 
trustees, the sabha or any person interest- 
ed". Nothing further appears to have 
been done by any one thereafter and the 
tentative scheme remained in force till 
1920. In that year an application was 
presented to the Court for modification of 
the scheme, coupled witha prayer for the 
removal of the 3rd defendant, from the 
trusteeship of the temple. In: the result, the 
Court framed an entirely new scheme and 
granted the prayer for the removal of the 
3rd defendant. It is against this last part 


_ of the Oourt’s order that she appeals, The 
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original seheme made no provisions for the 
removal of a trustee and it seems to us 
clear that the Courts had no power to re- 
move the 3rd defendant except on a suit 
brought for the express purpose under s. 92, 
C. P. O. The order of the Subordinate 
Judge was, therefore, made without jurisdic- 
tion. It is, however, argued that no appeal 
lies against it. It has hitherto been the 
practice to treat orders of this kind as 
orders passed in execution and appealable 
assuch. The Privy Council has, in a recent 
decision ruled that such orders do not 
come under s. 47, O. P. C.; Sevuk Jeranchod 
Bhogilal v. Dakore Temple Committee (1). 
We must hold that the 3rd defendant has 
no right of appeal. We see no reason why 
she should not be allowed to convert her 
appeal intoa revision petition and it is 
converted accordingly. The order remoy- 
ing her was passed without jurisdiction 
and it is set aside with costs. 

The additional Court-fee paid by petitioner 
will be refunded. 4 

Devadoss, J.—I agree. 

V.N. V. Appeal dismissed. 


R. L. Petition allowed. 

(1) 87 Ind. Cas. 313; 49 M. L. J. 25; 23 A. L. J. 555; 
_ A.L R. 1925 P. C. 155; L, R.6 A. (P. O.) 117; (1925) 
M. W. N. 474; 2 O. W, N. 535; 41 Q. L.J. 628; 22 L. 
W. 246; 27 Bom. L. R. 872; 30 0. W. N. 459 (P. 0). 


RANGOON HIGH COURT. 
‘Wixst Oivin ArrgeaL No. 23 or 1925. 
February 7, 1425. 
Present:—Justice Sir Benjamin Herbert 
Heald, Kr., and Mr. Justice Chari. 
MAUNG MYA AND orsaErs—APPELLANTS 
versus 
MA THIN TEN AND ANOTHER— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. II, r. 2— 
Suit for possession—Claim for mesne profits not ad- 
judicuted upon—Subsequent suit to recover mesne 
profits, whether barred—Practice—Limitation, plea 
of, abandoned in Trial Court, whether can be taken in 
appeal, : 
It is open toa party to press in appeal a, point of 
limitation, though the issue embodying the plea of 
‘limitation may have been abandoned in the Trial 
Court. [p. 612, col 1.) 
In a suit for declaration and recovery of possession 
. there was a -prayer that the defendants be ordered to 
render true and full accounts of all receipts in their 
hands and expenditure-since the estate in dispute had 
passed into their possession. The Court granted the 
plaintiffs a decree for declaration and possession and 
made a nate at the end of the judgment to the effect 
that the relief with regard to the accounts could not 
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- reference willbe made later. 
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be claimed in the ‘suit. In a subsequent suit by the 
plaintifis to recover mesne profits arising out of the 
property which was the subject-matter of the previous 
suit: 

Held, (1) that the prayer for accounts in the pre- 
vious suit was in substance a prayer for the recovery 
of mesne profits ; [p. 612, col. 2.] 

(2) that if the right to recover mesne profits was 
regarded as a relief arising out of the same cause of 
action asthe right to obtain possession, then the 
effect of the note made in the judgment in the previous 
suit wasto giveleave tothe plaintiffs to omit the 
relief with regard to mesne profits in that suit and td 
refer them to a separate suit for that purpose; [ibid.] 

(3) that if the right to recover mesne profits was 
regarded as a claim arising out of the same cause of 
action out of which the right to obtain possession had 
arisen, the plaintiffs having asserted their claim in 
that suit and having prayed for a relief in respect of 
it, it could not be said that the plaintiffs had omitted 
to sue in respect of the claim or that they had inten- 
tionally relinquished it ; |ibid.] 

(4) that, therefore, the subsequent suit was not 
pee by the provisions of -O. Il, r.2 of the C. P.O, 

ibid. ] 

Mr. Ray, for the Appellants. 
Mr, Patker, for the Respondents, 

. SUDGMENT.—The main point argued 
in thisappeal is whether the larger part 
of the claim in the suit, out of which this 
appeal arises is barred by the provisions 
of O. II, r.2 of the ©. P. ©. The facts 
areas follows:—The two respondents be- 
fore us, Ma Thein Tin and Ma Than Tin, 
had, in a previous suit, sued the defend- 
ants for declaration of their title and for 
recovery of possession of certain lands, 
They also prayed for a third relief to which 
They claimed 
as heirs of one Ba U who died a minor. 
The Ist and 2nd defendants were persons 
who had obfained Letters of Administration 
as guardians of Ba U to the estate of his 
grandfather to whom Ba U was one of the 
heirs The lands in suit had been taken 
possession of by them as administrators 
and guardians of Ba U. The 3rd defend- 
ant in that suit, Mg Ba Kin, wasa rival 
claimant to the estate of Ba U. The plaint- 
iffs succeeded in the suit and obtained a 
decree for the declaration andthe possession 
they wanted. 

In the suit now under appeal the same 
two persons Ma Thein Tin and Ma Than 
Tin sue the defendants for mesne profits 
of the lands for the Burmese years of 1281, 
122 and 1283. The lst and 2nd defend- 
ants in the present suit were the Ist and 
2nd defendants in, the former suit. The 
remaining defendants are the heirs and 
legal representatives of one U Shwe Pe who 
was asurety for the Ist and znd defend- 
ants when they obtained Letters of Ad. 
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= ministration. In the written statement of 


the defendants apoint of limitation was. 


raised, viz., that the claim for the mesne 
profits of the year 1281 was time-barred. 
At the trial this point of limitation was 
‘abandoned by the learned Pleader of the 
defendants. The learned Advocate for the 
defendants, who are the appellants before 
us, tried to raise again in appeal this 
point of limitation. It is, of course, open 
_ to the Advocate for the appellants to press 
in appeal this point of limitation, though 
the issue embodying this plea had been 
abandoned in the Trial Court by their 
pleader. A comparison of the dates, how- 
ever, shows that there is no substance in 
this plea. The Burmese year 1281 began on 
the 15th April 1919 and ended on the l4th 
April 1920, The agricultural rents of that 
year would be received in December 1919, 
or January 1920, whichis the time such 
rents are paid in this country. Even if the 
lst and 2nd defendants be corsidered 
to have realised the rents on the Ist 
December 1919, the suit having been in- 
stituted onthe 8th of November 1922, is 
well within time. a 

Turning now to the more important point 
raised in appeal it is argued that the claims 
for the years 1281, and 1282 are. barred as 
they ought to have been included in the 
earlier suit. 


This defence, however, was not pleaded. 


in the written statement and no issue was 
raised on the point. As, however, the pro- 
ceedings in the earlier suit are referred to 
in the plaint in this suit, and as the plaint- 
iffs themselves’ successfully relied on the 
judgment in the earlier suit in support of 
their contention that one of the issues was 
res judicata, we allowed the Advocate for 
the appellant to raise and argue the point 
before us, since the pointis one of law. 
This question, whether a suit for posses- 
sion bars a subsequent suit for mesne 
profits, is one which has given vise to a 
good deal of conflict of opinion. In the 
view we take of the question as arising in 
this particular case, it is not necessary for 
us to decide the point or make a reference 
“to a Full Bench. In theearlier suit there 
was a third prayer in the plaint which is 
as follows:—‘The defendants be ordered 
to render true and full accounts of all 
` receipts in their hands and expenditure 
` since the estate passed into their posses- 
sion.” .As the property in suitis lands, the 
zeceipts can only refer to rents and profits 
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MA THIN TIN, {94 1. ©. 1926) ° 


of that land. This prayer, no doubt, is one 
for an account and possibly proceeded upon 
the assumption that there was an account- 
ability on-thepart of the defendants. In - 
substance, however, it is a prayer for mesne 
profits. There is no need to mention in 
such a prayer any particular sum as the 
amount claimed, It was well within the 
power of the Judge to treat it as a claim to 
mesne profits and direct an enquiry into 
the profits for at least three years prior 
to the date of tbe institution of the suit. 
(See O. XX, r.12, ©. P.C) The ledrned 
Judge, however, did not do so, but at the 
end of the judgment made a note to the 
effect that the third relief is one not t 
be claimed on such a suit. . 
The right to recover mesne profits, assum- 
ing that that right and the right to obtain 
possession arise out of the same cause of 
action, may be considered as either a claim 
alising out of the cause of action, or a relief 
arising out of it. Jf the right to mesne pro- 
fits be considered as a relief, then the effect 
of the learned Judge’s order seems.to us to 
give the plaintiffs leave to cmit the relief in 
the suit and to refer them to a separate 
suit for that purpose. Such a leave under . 
the new Civil Procedure Code can be given 
at apy stage of the suit and-not necessarily 
before the first hearing. Ifso, the plaint- 
iffs’ present suit cannot be barred. But 
evenif the right to mesne profits be con- 
sidered as aclaim arising out ofthe cause 
of action, the suitis not barred. In the 
earlier case the plaintiffs did assert their 
claim and prayed fora relief in respect of 
it. The learned Judge held that that claim 
could not be enquired into in that suit. It 
cannot, therefore, be said that the plaintiffs 


_ omitted tosuein respect of the claim, or 


that they intentionally relinquished it. It 
is only when there is suchan omission or 
intentional relinquishment that a second 
suit is barred. 

For these reasons we hold that the pre- 
sent suit is not barred under the provisions 


of O. II, r. 2 ofthe C. P.O, The appeal is 


dismissed with costs. 


Z. E. Appeal dismissed. 


[94 I. ©. 1926] 


ALLAHABAD HIGH COURT. 
Execution Secono Cryin APPRAL No. 209 
oF 1925. 

February 19, 1926. 
Present:—Mr. Justice Kanhaiya Lal 
and Mr. Justice Boys. 

. GIRDHARI LAL alias BANWARI 
LAL-—JUuDGMENT-DEBTOR— APPRLLANT 

; versus 


RAM CHARAN LAL—Dazscase-HoLper— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 48, 151, O. 
XLVII, r. 1—Execution application—Dismissal for 
ng fault of decree-holder — Restoration — Inherent 
powers —Review—Notice. ` 

Where an execution application is dismissed, by 
reason ofobjections on the part of thə judgment- 
debtor or action taken by Court or otber cause, for 
which the dəcree-holder is not responsible, the right 
ofthe decree-holder tothe final completion of the 
proceedings is not necessarily defeated, and 
further applications of the decree-holder to the 
Court executing the decree to go on from the point 
` where the execution proceedings are arrested, are 
vegarded as applications merely ancillary to the sub- 
stantive application and no question of limitation 
under s. 48, O. P. C., tan arise under such circum- 
stanves. |p. 614, col. 1.) 

Rahim Ali Khan v. Phul Chand, 18 A. 482; A. W. 
N. (1896) 143; 8 Iad. Dec. (x. s.) 1028 and Ram Sarup 
v. Dasrath Tewari, 9 Ind. Cas. 817; 33 A. 517; 8 A. L.J. 
412, followed. ` 

Where an Execution Court strikes out execution 
proceedings in the absence ef the decree-holder, on 
the ground that there is no bidder for the property at 
the Court-sale, and the decree-holder is not present 
at the time to ask for further action, it isa case in 
which the decree-holder is not responsible for dis- 
missal of the proceedings, and the Court has power 


torevive them under s. 151, Œ. P. O. But where it. 


purports to act under O. XLVII, r. 1, C. P. 
O. it is incumbent on it to give notice of the ap- 
plication filed by the decree-holder to the opposite 
party, and an omission to do so makes the order of 
restoration of proceedings defective. Hvwever, any 
such defect is cured, if the propriety of the order is not 
Pepe for several months together. [p. 614, cols. 
1 & 2. . 

Execution second 2ppeal from a decree of 
the Additional Subordinate Judge, Main- 
puri, dated the 21st October 1924. 

Mr. P. L. Banerji, for the Appellant. 

Mr. N. P. Ashthana, for the Respondent, 


JUDGMENT.—This appeal arises out 
of an execution proceeding and the sole 
question for consideration is whether the 
application is barred by limitation It 
appears that a decree was obtained by Ram 
Coaran against Girdhari Lal, the pre- 
decessor of the present appellant and cer- 
tain other persons on the 30th of July 
1910. The last application for execution 
was male on the 30th of July 1921; and 
in execution of that decree certain ancestral 
property wasordered to be sold. The pro- 
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ceedings connected with the sale were 
transferred to the Collector under s: 68 of 
the O. P.C. The Collector fixed a date for 
holding the sale; but on that date there 
was no bidder; and as the decree-holder 
was not present at the time to ask for 
further action, he sent the papers“ back 
to the Court which had directed the sale; 
The papers reached the Court on the 24th 
February 1923 and it passed an order on 
the same day striking out the execttion pro- 
ceeding for default. 

On the 26th of February 1923 the decree- 
holder made an application stating that he 
was presenton the date the auction was 
held and had just gone outside for a 
short time when the sale officer passed 
an order returning the papers. He 
prayed that the papers may be sent 
back to the Collector for proceeding with 
the sale. The Court thereupon passed 
an order in terms of the application, 
directing further proceedings in connection 
with thesale. While the sale proceedings, 
re-started by the Collector, were pending, 
an objection was filed by Musammat Par- 
bati, one of the judgment-debtors that the 
order re-instating the proceedings was irte- 
gular, and that the decree was really barred 
by time. That objection was unsuccess- 
ful; and it was held by the Court, which 
had passed that decree and before which 
the execution proceeding was pending, that 
it had power t revive the previous execu- 
tion proceeding which had been dismissed 
for no default of the decree-holder and 
without his knowledge; and that order was 
afterwards upheld on appeal. Girdhari 
Lal, another judgment-debtor, then inter- 
vened and filed the objection which has 
given rise to the present appeal, urging 
that the application for execution was 
barred by time and that the order of the 
Court sending the papers again to the Uol- 
lector after the Collector had returned them 
was contrary to law. The Courts below 
have disallowed that objection, relying on 
the decisions in Rahim Ali Khan v. Phul 
Chand (1)and Ram Sarup v. Dasrath Tewari 
(2). The view taken in these cases was that 


‘where an application for execution had 


been made within the period of limitation 
and granted, that is, execution had been 
ordered in accordance with the prayer of 
the decree-holder, the right of the decree- 


(D 18 A. 482, A. W. N. (1896) 142; 8 Ind. Dee. (N. s.) 
1028. . 
(2) 9 Ind. Cas, 817; 33 A. 817; 8 A. L, J. 412, 
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holder to obtain execution will not neces- 
sarily be defeated, if, by reason of objec- 
tions on the part of ihe judgment-debtor 
or action taken by the Court or other 
cause, for which the decree-holder was not 
respcnsible, the final completion of the 
proceedings in execution initiated by the 
application could not have been obtained 
within the period provided by law; and 
that further applications of the decree- 
holder to the Court executing the decree 
to go on from the point where the execu- 
tion proceedings had been arrested and 
to complete the execution of his decree 
would be regarded as applications merely 
ancillary to the substantive application and 
no question of limitation under s. 230 of the 
old C. P.C. would in those circumstances 
arise. 

It is urged on behalf of the judgment- 
debtor-appellant that if the order of 26th 
of February 1923 was passed under O. 
XLVI, r. 1 of the C. P. ©., it was without 
jurisdiction, as no notice had been issued 
to the judgment-debtor before that order 
was passed. It is further urged that O. 
IX, r. 13 was inapplicable to an execution 
proceeding and the Court was not com- 
petent to set aside its previous order of the 
24th of February 1923 behind the back of 
the judgment-debtor. The 
made by the decree-holder did not recite 
the provisions under which it was made. 
It was either an application for review 
under O. XLVII, r. 1 of the ©. P. C., or an 
application to the Court to rectify its pre- 
vious order and to revive the proceedings 
under s, 151 of the O. P. O. When the 
order of the 24th of February 1923 was 
passed, no notice appears to have been 
given to the decree-holder of the report 
which had been received from the Sale 
Officer ; and no opportunity was granted to 
him to take further proceedings in the 
case. Even the Sale Officer had omitted 
to grant time tothe decree-holder to take 
further proceedings in the matter. The 
décree-holder was not responsible, if there 
was no bidder present at the time of the 


auction, much less could he have been re- 


sponsible for the alleged default if no notice 
had been given to him by the Court, before 
which the execution proceeding was pend- 
ing of the papers having been received 
back nor opportunity to take further steps 
in execution of. his decree. The order was 
passed ex parte as soon as the report of the 
Sale Officer was received; and it was open 
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to the Court, which. passed that order, when 
the omission was brought to its notice, to 
set aside -its order and to restore or revive 


6 


the proceeding under s. 151 of the O, P.O. . 


If it purported to act under O. XLVII, r. 1 
of the O. P. ©., it was incumbent on it to 
give notice of the application filed by the 
decree-holder to the opposite party; -but 
after the order was passed no steps appear 
to have been takenso long by any of the 
judgment-debtors to challenge the propriety 
of that order. The first objection was filed 
by Musammat Patbati on the 9th of July 1923 
that is about five months after that order 
was passed and the last by Girdhari Lal on 
the 10thof May 1924 that is about fifteen 
months from the date of that order. No 
appeal or application in revision was filed 
to challenge the legality of that order ; and 
it is too late for the judgment-debtor now 
to question its propriety. ‘Ihe judgment- 
debtor is obviously seeking by means of 
this petition to gain time. He and his co- 
judgment-debtors have succeeded in getting 
the sale put offfrom timeto time and they 
have succeeded in that object this time 
again; and as the Courts below-have pointed 
out his objectionis frivolous and has no 
force. The order reviving or restoring the 
execution proceeding was not passed with-“ 
out jurisdiction ; and even if it was ir- 
regular that irregularity was cured by the 
fact that it remained unchallenged so long 
and the decree isnot barred by time. 

It is urged that the judgment-debtor-ap- 
pellant had no notice of that order, but as 
the sale proceeding went on before the Sale 
Officer for over fifteen months after that 
order was passed, he could hardly have re- 
mained ignorant of it. - 

The appeal fails and is dismissed with 
costs including in this Court fees on the 
higher scale, 4 

N. H. 


S. 8. Appeal dismissed. 


LAHORE HIGH COURT. 
Civit MIisCELLANEOUS Cass No. 509 or 1924. 
January 20, 1926. 
Presenil: —Mr. Justice LeRossignol 
and Mr. Justice Martineau. 
Messes. DUNI CHAND-DHANI RAM— 
PETITIONERS 
versus 
Tus COMMISSIONER or INCOME TAX, 
PUNJAB— RESPONDENT. À 
Income Tax Act (XI of 1922), ss 18, 22 (4), 23 (23, 
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8?—lLisruats, peodustion of -Assessment witout 
op IMunity to purtify assouits— Le gality--Prosedure 
of Inz9723 Tar O fizzrs —lecounts as basis for as32s3- 
m2nt—Petty traders, aecounts of. 

Proluction by an assessee of his accounts isa sub- 
stantial conplianz3 with the notics reezived under 
s. 22 (4), Income Tax Act, and the Income Tax Officer 
is not justified in rejecting the return and the accounts 
and in assessing ona rule of thumb until he has 
given notica to th? assasse2 under s. 23 (2) of the Act 
to appear b2fore him and justify his return. [p. 615, 
col. 2; p. 616, col. 2.] ` 

When a return isfurnished and accounts are put 
in, in support of that return, the accounts should ba 
taken as the basis for assessment. They should not 
bə rejected because they ara gomplicated. Strictly 
regular accounts are not available particularly in the 
casa of petty traders who very often have only a poor 
knowledge of accounts. [p. 616, col. 2.] 

Section 37 of the Income Tax Act indicates that the 
procedure of the Income Tax Officers is of a judicial 
nature and in making assessment they should proceed 
on judicial principles. If evidence is produced by the 
assessee in support of his return it should be accepted 
unless it is rebutted by other admissible evidence and 

‘not by mere hearsay. [p. 616, col. 1.] 
Petition praying that the Commissioner 
of Income-Tax, Punjab, be required to state 
the case under s. “6, cl. (3) of the Income 


Tax Act. 


Lala Jagan Nath Aggarwal, for the Peti- 
tioners. . 

Mr. C.: H. Carden Noad, Government 
Advocate, for the Respondent. 


ORDER.—Thisis a.case stated and refer- 
red by the Commissioner of Income-Tax, 
Punjab, under cl. (3) of s. 66 of the Income 
Tax Act of 1922. The learned Commis- 
sioner prefaces his reference with a sugges- 
. tion that this Court has no jurisdiction to 
issue a mandamus in this casa on the 
ground that the Commissioner’s own order 
in review of the appellate order passed by 
his Assistant was equally with the appellate 
order of his Assistant incompetent. The 
learned Government Advocate states that 
he is unable to support this contention 
which obviously has no force. The Com- 
missioner’s order still subsists and has not 
been set aside and it would be opposed to 
all ideas of congruity, legal .or other, to 
hold that an order cannot be challenged on 
the ground that it should never have been 
issued. 

The disputed assessment, which is con- 
fined to arn. item of Rs. 10,000 in respect of 
interest, wasin respect of the year 1922-23. 
The return authorised by s. 22 of the Act 
was made on the 9th September 1922, and 
that showed an income from interest of only 
Rs. 866. On the 12th February 1923, in 
obedience to: an order issued under s. 22, 
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cl. (1) the assessee produced his accounts 
before the Assessing Officer, and on the 
23rd February received an assessment order 
to pay tax on an income of Rs. 30,099. 
The assesses applied for cancellation of 
the assessment under s. 27, but the Income 
Tax Offizer rejected it on the 18th April 
1923 by the following order :— 

“Section 27 does not apply to this case; 
return was submitted, accounts were seen. 
The pleas raised are relating to appeal.” 
The assessee then appealed to ‘the Assistant 
Commissioner who entertained the appeal 
and remanded the case for fresh enquiry. 
Tae appeal was subsequently dismissed 
and an application madeto the Commis- 
sioner for review met with the same fate, 
but on the merits. 

Now, the main contention on behalf of 
the assessee is that he made a return which 
was recognised a3 a return. He produced 
all the books he had and if the Income- 
Tax Officer was not prepared to accept 
his accounts he should have acted in a 
judicial manner, and before proceeding to 
assess bya rule of thumb should have issued 
notice under s. 23 (2) to the assessee to 
appear and answer the criticisms directed 
against his return and accounts. 

“The procedure under the Income Tax Act 
is as follows :— 

A return of income is called for from 
the assessee and must be furnished. If that 
rėturn -is not furnished the assessee places - 
himself at the mercy of the Income Tax 
Officer who shall then make the assessment 


‘to the best of his judgment, and the as- 


sessee will have no right of appeal. 

If a return is made it is open to the 
Assessing Officer to accept itand to base 
the assessment entirely upon it. If heis 
not prepared to accept it forthwith, he may 
issue notice to the assessee to appear before 
him and justify his return by his accounts, 
If the assessee, although he has furnished 
the return, fails to produce his accounts in 
support of that return he is placed in the 
same position as if he had made no return 
at all. If, however, he has made a return 
and has produced his accounts in obedience 
to an order under s. 22 (4), the Income 
Tax Officer is not justified in rejecting the 
return and the accounts and in assessing 
on a rule of thumb until he has given 
notice to the assessee under s. 23 (2) of the 
Act to appear before him and justify his 

return, 

In this case no such notice was issued to 
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the assessee, . The Income-Tax Officer re- 
jected his accounts which had been produc- 
ed in compliance with a notice under 
s. 22 (4) and proceeded forthwith to make 
the assessment to the best of his judgment. 
In this connection we should like to draw 
the attention of the learrced Commissioner 
to the great laxity which prevails in the 
office of the Income Tax Officers in the 
matter of the issue of notices. Probably 
with the object of avoiding the multiplicity 


of notice form, a form is used which may’ 


be a notice either under s. 22 (4) or under 
s 23 (2). If the notice is under s. 22 (4) 
certain erasures are necessary before the 
notice issues. If the notice is one under 
s. 23 (2) other portions of the notice must 
be erased. We find, however, that notices 
issue without any erasures so that it-is not 
possible for the assessee to know whether 
he is being summoned under s. 22 (4) or 
s. 23 (2). Section 37 of the Act indicates 
that the procedure of Income Tax Officers 
is of a judicail nature, and in making his 
assessment the Income Tax Officer should 
proceed on judicial principles. If evidence 
is produced by the assessee in support of 
his return it should be accepted unless it 
is rebutted by other admissible evidence 
and not by mere hearsay. 

Next, s. 13 is invoked as justifying the 
assessment by the Income-Tax Officer. 
That section provides that if no method of 
accounting had been regularly employed, 
or if the method employed is such that, in 
the opinion of the Income Tax Officer, the 
income, profits and gains cannot properly 
be deduced ‘therefrom, then the computa- 
tion shall be made upon such basis and in 
such manner as the Income Tax Officer may 
determine. Now, the Income Tax Officer's 
application of this section was as follows:— 
“As regards income from interest the 
Inspector's estimate seems to me a little 
high. My own estimate is about Rs. 10,C00. 
We do not regard this wholly arbitrary 
assessment as one justified by s. 13, for 
the Income Tax Officer does not lay down 
any basis, nor does he indicate how he 
arrives at his estimate of Rs. 10,000. Had he 
found that the sums loaned were a certain 
figure, and had he calculated a flat rate 
upon those sums, we should have regarded 
his action as in conformity with the pro- 
visions of the section. But a bare statement 
that his estimate is so and so we regard as 
a mere guess without any obvious basis, 
Had the Income Tax Officer even said ‘ the 
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income from interest last year was 
Rs, 10,000 and the assesses has shown me 
no reason for holding that his income from 
interest has diminished this year’ even 
that would. have shown some appreciation 
of the limitations placed upon him by s. 
13. 

When a return is furnished and accounts 
are putin, in support of that return, the 
accounts should be taken as the basis for 
assessment. They should not be re- 
jected because they are complicated. Strictly 
regular accounts are not available parti- 
cularly in the case of: petty traders who 
very often have only a poor knowledge 
accounts. 

We accept the view that the production 
by the petitioner of his accounts was ‘a 
substantial compliance with the notice re- 
ceived under s. 22 (4) and we hold the 
assessment illegal inasmuch as he received - 
no opportunity under s. 23 (2) to appear 
and meet the objections to the return and 
accounts produced by him. The petitioner 
shall receive costs of this reference from 
the respondent. 


R. L. Petition accepted. 


CALCUTTA HIGH COURT. 
APPRAL FROM ORIGINAL ORDER No. lil 
or 1924, 

February 18, 1925. 

Present :—Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir George |} 
Claus Rankin, Kr. 

SUDHIR CHANDRA DAS—P aInTIFF— 
APPELLANT : 

versus 


Srimati INDUMATI CHAUDHURANI 


AND OTHERS——DEFENDANTS— RESPONDENTS. 

Hindu Law—Widow, powers of -Family arrange- 
ment. 

A Hindu widow is entitled to protect a right pur- 
ported to be given to her under her husband's Will, 
and to make a compromise with a contesting party in 
defence of that right, provided always that the trans- 
action asa whole is fair and reasonable from the 
point of view of reversioners. [p. 623, col. 2.] 

A Hindu died leaving behind a widow and four 
married daughters. By a Will left by him, the widow 
was given authority to adopt a son, and was also 
appointed executor of the estate. An application 
being made by the widow for a Probate of the Will, 
certain objections were raised to it by the daughters, 
and an administrator pendente lite was appointed 
thereon. Some sort of family settlement was brought 
about among the members by the intervention of 
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friends, the objections were withdrawn, and the 
widow paid a sum of Rs. 30,000 io one of the 
daughters in pursuance of the settlement. Subsequ- 
ently, in accordance with the provisions of the Will, 
the widow adopted a son who about seven years after 
the settlement brought a suit ‘contesting the payment 
of Rs. 30,000 to the daughter : 

Held, (1) that qua executor it was a breach of trust 
for the widow to spend the testator’s property in 
buying off disputes about the Will; [p. 623, cols. 1 & 2.] 

(2) that, however, whether the Will was bad or 
good everything went to the widow herself as a 
Hindu widow and she was fully entitled to represent 
the estate, and consequently a payment out of the 
estate was payment out of the beneficiary interest 
which at the moment was the widow's ; [p. 623, col. 2-] 

(3) that the arrangement which was made, was 
within the powers of the widow, and it was a benefi- 
cial and not an improper arrangement ; [p. 620, col. 


2.] . 

(4) tbat the fact of the estate being at the time of 
making the arrangement in the control of the ad- 
ministrator pendente lite did not affect her powers to 
make it. [p. 620, col. 2.] 

A family arrangement by a Hindu widow, a limited 
owner, entered into with reversioners, themselves 
limited owners, cannot cure an act which is otherwise 
wrong. [p. 623, col. 2.] 

There can be no family arrangement in the strict 
sense of the term, where it is not proved whothe parties 
were to the settlement and what were the terms settled 
upon. [ibid.] i . 

Appeal against an order of Mr. Justice 
C. C. Ghose, dated the 12th March 1924. 

Messrs. N. Sarkar and S. K. Chakrvarti, 
for the Appellant. 

Sir B. C. Mitter and Mr. S.M. Bose, for 
the Respondents, 


JUDGMENT. 

Sanderson, C. J.—This isan appeal 
by the plaintif Sudhir Chandra Dass against 
“the judgment of my learned brother Mr. 
Justice O. O. Ghose which was delivered on 
the 12th of March 1924. 

The facts of this caseare, I hope, entirely 
out of the ordinary at all events, as far as 
my experience goes, they are unprecedented. 

Yor the purpose of my judgment it is 
necessary to state the material facts which 
are as follows: 

The question arises with regard to the 
estate of one Srish Chandra Das. He died 
on the 12th day of December 1904 leaving 
a widow whose name was Raseswari Chow- 
dhurani his eldest daughter was Sarojini 
Chowdhurani, who was married to Bankim 
Chandra Chowdhury. Sarojini had a son 
whose name was Nirmal Chandra Chow- 
dhury. Thisson Nirmal was afterwards, 
as | shall have to mention, adopted by 
Raseswari, and he took the name of Sudhir 
Chandra Dass and he is the plaintiff in 
this case. 

. The second daughter of Srish Chandra 
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Das was Indumati Chaudhurani. She was 
married to Bepin Behary Biswas. 

The third daughter was Promila Sundari 
Chowdhurani who was married to a man 
called Gnanada Nath Roy Choudhuri and the 
fourth daughter was Sukumari Ohaudhrani 
who was married te Sudhirendra Nath Roy 
Chowdhuri. . 

All the four daughters were married at 
the time of Srish Chandra Das’ death. 

Srish Chandra Das madea Will by which 
he appointed his widow Raseswari executrix 
andone Rajoni Mohan Das executor of his 
estate ; and, the Will provided that they 
should be entitled as executors to take out 
Probate without security. ' 

A further provision in: the Will was 
that the testator gave verbal authority to 
his wife to take a son in adoption; and, he 
stated in writing that his wife should be 
competent to take his first daughter's son 
Nirmal Chandra Das and failing him any 
other person in adoption. 

The Will provided that the son so adopt- 
ed should be the proprietor of the estate 
to be left by the testator, and that a 
monthly allowance at the rate of Rs. 100 
should be paid to the testator’s first two 
daughters and that two houses should be 
given to them. 

This Will is alleged to have been executed 
on the llth of December 1904 a day before 
the testator died. 

On the 22nd day of February 1505, the 
executrix andthe executor applied for Pro- 
bate of the Will; Indumati filed a caveat: 
and, subsequently administrator pendente 
lite was appointed. 

On the 22nd day of May 1905, certain 
petitions were presented one by the executrix 
and the executor another on behalf of Indu- 
mati, the third on behalf of Sarojini, the 
fourth on behalf ofSukumari and another 
one on behalf of Promila, with the object 
of withdrawing the objections to the Will 
which had beenraised by Indumati and 
of Probate being granted to the executors, 
Itis not necessary to refer in detail to the 
terms of these petitions except in the case 
of the one which was presented on behalf 
of Indumati. 

In her petition Indumati stated that she 
had found after enquiry that it was not 
possible for her to maintain her objection - 
and it proceeded as follows: “Under these 
circumstances it will not be good to 
proceed with the case and be harassed 
and create disturbance and unpleasant- 
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ness in the family. So, I, Indumati Dasi 
the objestrix withdraw all objections 
regarding the Will propounded and filed by 
the applicants, and acknowledge that the 
Will filed inthe case isthe genuine Will 
of my father and executed by him; and 
with a view to avoid all costs likely to be 
incurred in the case and-harassment to be 
subjected to and to establish cordial rela- 
tionship in the family and as a consideration 
for this compromise, and in excess of the pro- 
visions of the Will the executors have made a 
proper arrangement by providing for support 
maintenance and education ofmy present 
and future children. It being inconvenient 
to give me One house in Digbazar under 
the provision of the Will, the executors in 
lieu thereof . have given me two houses 
described in Schedule below for my resid- 
ence which are to be considered as one and 
they have consented to execute a proper 
document therefor within two weeks of 
the estate having come into their hands 
and they have further agreed to give me 
my monthly allowance of Rs. 100 according 
to the provisions of the Will. 
The result of these petitions was that on 
the z4th of May 1905, Probate was granted 
. to the executrix and executor in common 
form, } : 
The administrator pendente lite was dis- 
charged, and, Raseswari the widow of the 
testator, came into possession ef the estate. 


In pursuance of the provisions of the 
Will, Raseswari the widow adopted the 
plaintiff on the 26thof April 1916; and a 
monthly allowance was paid to Indumati 
for a period of about six years; it was not 
until the 27th of April 1412 that this suit 

- was brought by the plaintiff, the adopted 
son. The suit was brought among other 
things for the administration of the estate, 
and,on the 6th day of May 1913, a preli- 
minary administration decree was made. 
An advertisement for creditors was issued ; 
and, on the 18th of March 1914, Indumati 
filed aclaim as a creditor of the estate for 
arrears of the monthly allowance of Rs. 100 
and for provision for the payment of the 
allowancé in the future. 


A long period elapsed before anything 
was done with a view to investigating In- 
dumati’s claim. We were informed that 
there was litigation in respect ofthis Will, 
which litigation was instituted by a third 
party, and it was not until June 1921 that 
Indumati's claim, and the claims of others, 
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were referred to the Assistant Referee for 
report, . ; f 

The Assistant Referee held an enquiry 
which occupied-a long time (as to the pro- 
ceedings before him I shall find it necessary 
to say a word or two later on) and, on the 
25th of April 1922, he rade a report, the 
effect of which was as follows, that Indumati 
Chowdhurani was entitled to get Rs. 100 
a month from the estate since the death 
of the testator but that she would not be 
entitled to draw her said annuity from 
the estate, which was due, to her since 
Chaitra 1318 B. S. unless and until she 
should make good to the said estate the 
sum of Rs. 30,000 which was paid to her 
on the 22nd day of May 1905 out of the 
said estate. 


-Indumati filed objections to this report: 
I need not refer to them in detail they are 
set out in the paper-book at pages 12,13 
and 14, | 

Thosa objections were heard by, my 
learned brother Mr. Justice Greaves; and 
a point was taken before the learned Judge 


` that it was not open to himin those pro- 


ceedings to investigate the question whether 
the alleged payment of Rs. 30,000 was a 
breach of trust. The learned Judge came 
to the conclusion that the contention was 
right, and that it was not open to him to 
come to a decision on that point, with the 
result thatthe learned Judge allowed the 
exceptions and set aside that portion of 
the report which dealt with the impound- 
ing of Indumati’s Rs. .100 a month and 
which purported to establish her liability 
for the breach of trust with regard to the 
sum of Rs. 30,000. Then there was an 
appeal from the decision to this Court, ` 
and the Court of Appeal directed that 
the matter should be remitted for fur- 
ther investigation by a learned Judge 
on the Original Side and that he should 
be at liberty to enquire into any of the points 
which were open to the parties in respect of 
the Assistant Referee’s report. 


The matter was then heard by my learn- 
ed brother Mr. Justice C. C. Ghose; and he 
came to the conclusion that Indumati was 
entitled to the . monthly allowance of 
Rs. 100 without making restitution of the 
sum of Rs. 30,000 and itis from that judg-* 
ment that this appeal has been preferred. 

Itseems to me necessary now to state what 
was the case of Indumati at different stages 
of these proceedings: f 
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It wasalleged on behalf of the plaintiff 
that the executrix and the executor had 
paid to Indumati, or to her husband on 
her behalf, the sumof Rs. 30,000 for the 
purpose of inducing Indumati to withdra-v 
the caveat which she had entered against the 
Will, and it was alleged that such payment 
was a breach of trust of which Indumati 
was cogoisant and that Indumati could not 
claim any further payment of the monthly 
allowance until she repaid the sum of 
Rs. 30,000. 

Indumati’s case at the enquiry before the 
Assistant Referee was that she had not 
received the sum of Rs. 30,090 and that it 
had never been paid to her or to any one 
on her behalf; and there is no doubt that 
the proceedings before the Assistant Re- 
feree were unduly prolonged by reason of 
the case which Indumati set up. 

We were informed that Bankim Chunder 
who- was the chief witness on behalf of the 
plaintiff had been cross-examined for no 


less than eight days at the instance of Indu-. 


mati. 

When the case came to this Court on 
appeal from my learned brother Mr. Justice 
Greaves, the learned Counsel who then ap- 
peared for Indumati, admitted that the 
sum of Rs. 30,000 had been paid to Indu- 
mati but he asserted that thesum had not 
been paid out of the funds belonging to the 
estate; and, in particular he did not admit 
that Indumati had signed the receipt for 
the Rs. 39,000 which will be found at page 
270 of the paper-book and which had been 
put to Indumatiin the course of the pro- 
ceedings before the Assistant Referee. I 
think it is apparent that the reason for the 
learned Counsel's! refusal to admit that 
Indumati had signed that receipt was that 
if it were admitted, it would show that 
the payment had been made by the execu- 
trix and the executor with money outof the 
estate; for the receipt runs as follows:— 

“Sreemati Raseswari Chowdhurani and 
Srijukta Babu Rajani Mohan Das executor 
estate of Babu Srish Chandra Das deceased. 

“Written by Sreemati Indumati Dassee 
wife of Babu Bepin Behari Biswas whose 
receipt this is. You agreed to pay me the 
sum of Rs. 30,000 on the basis of the settle- 
ment arrived atin the Probate Case No. 32/8 
of 1905 etc, I grant you this receipt having 
got payment of the said sum of Rs. 30,00 
dated 22nd day of May 1995 corresponding 
to 8th Jaitha, 1312 B. S.” 

Tt purports to be written by Gagan 
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Chandra Ghose, Pleader and to be signad 
at the side by Indumati. 

- The effect of the decision of this Court, 
on appeal from my learned brother Mr. 
Justice Greaves was that the main question 
which was to be decided by the learned 
Judgeon the further hearing was whether 
the sum of Rs 30,000 had been paid out of 
the estate, although: any oiher question 
which might be available to the parties on 
the objections to the report could be in- 
vestigated., , 

My learned brother Mr. Justice Ghose, 
found that the money was paid out of the 
estate. He came to the conclusion that 
there was a family settlement arrived at, 
for the purpose of putting an end to possible 
litigation; that Raseswari was not only the 
executrix but also the widow of the deceas- 
ed and that the settlement was within the 
authority ofthe-widow and that it was a 
settlement which was arrived at to preserve 
the harmony, affection and honour of the 
family and thatit was a bona fide and fair 
compromise, 

When the case was argued, on the hearing 
of this appeal, the learned Counsel who 
appeared for Indumati, admitted, as he was 
bound to admit, that the sum of Rs. 30,000 
had in fact been paid. He further admit- 
ted thatthe receipt, which had been denied 
by Indumati at the hearing before the 
Assistant Referee and which had not been 
admitted by the learned Counsel when the 
case first came to the Appeal Court was 
signed by Indumati. The learned Counsel 
for Indumati, however, still argued that 
themoney had not been paid out of the 
estate and he contested the learned Judge's 
finding to that effect. He further argued 
that even if the money were paid out of the 
estate it was a bona fide compromise made 
for the purpose of putting an end to litiga- 
tion and it was within the authority of the 
widow to make it: that many years had ` 
elapsed before any proceedings were taken 
to contest that settlement ; that it was made 
by the widow after consulting people who 
were competent to advise her; and conse- 
quently he argued that the appeal ought 
not to succeed. 

Tae first question on the merits of the 
appeal, is whether the money was paid out 
of the estate. 

In my judgment itis clear that the money 
was paid to Indumati or to her husband 
on her behalf on the 22nd day of May 1905, 
that the executrix and the executor had not 
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got sufficient funds of the estate at the 
time: that it was raised in the manner 
which is set out in the learned Judge's 
judgment; that the widow Raseswari had 
herself advanced Rs. 4,696 that Bankim 
Chandra Saha through his wife, advanced 
Rs. 303 odd annas, and that Rs. 15,000 and 
Rs. 10,000 were raised elsewhere: and, I 
_ have no doubt that’on or about the 5th of 
October 1905 the parties, who had advanced 
the moneys were re-paid out of the moneys 
of the estate, Whether the money was 
actually paid in cash or whether the traus- 
action was effected or completed by making 
entries to the creditof the different parties, 
against whichathey were entitled to draw, 
to my mind is of no importance in this 
case, Iam convinced thatthe arrangement 
was that Rs. 30,000 should be paid to In- 
dumati, that she should withdraw her 
opposition to the Will and.that eventually 
the money should be paid out of the funds 
ofthe estate. It is obvious that it was to 
the interest of Raseswarito be in a position 
to establish the validity of the Will. It is 
also obvious that Bankim, whose son was 
to be adopted by the widow,-would naturally 
be anxious to see the validity of the Will 
established: on the other hand, Indumati, if 
the validity of the Will could be impugned, 
would benefit thereby; because if Srish 
Chandra Das died intestate, the widow 
would succeed to a widow’s interest in the 
estate, and after her death the daughters 
would succeed to the estate; and, under 
those circumstances I have no doubt that 
Bankim, the widow, Indumati and her 
husband and the executor entered into the 
arrangement to which I have referred. 
Whether the money was paid out of the 
estate on the 5th of October 1905 or on some 
other date, to my mind, is of no importance 
whatever, having regard to the arrangement 
which was undoubtedly made on or about 
the 22nd day of May 1905. 

The other part of the case to which it is 
necessary for me to refer is whether the 
learned Judge's conclusion as to the arrange- 
ment should be upheld. 

I have had some doubt as to whether In- 
dumati should be allowed to succeed upon 
the allegation of the settlement, on the 
basis that the money was paid out of the 
funds of the estate, because it is clear from 
the petition which was filed against the 
finding ofthe Assistant Referee, that she 
was asserting that the money had not been 
paid out of the estate as for instance, she 
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stated that the Assistant Referee erred in 

holding that the sum of Rs. 30,000 was paid 

to her on the 22nd day of May 1905 out of ' 
the estate. She further asserted that the 

Assistant Referee erred in holding that the 

money was paid out of the estate on behalf 

of the executors and was paid to buy off her 
opposition to the Will, whereas he should 
have held upon a true construction of the 
petition of compromise that it was a settle- 
ment of family disputes amongst the 
members of the family brought about by 
friends and relations and for the good of 
the family and the state,.and for the purposes 

set out in the consent petitions filed by 
Indumati and by the executors and execu- 
trix on the 22nd May 1905. 

Therefore, it seems to me that the case 
which Indumati was asserting was first of 
all that the money was not paid out of the 
estate, and, secondly that the money was 
paid in pursuance of the family settlement 
irrespective of the funds of the estate. 

I have come to the conclusion, however, 
that this case ought to be decided upon the 
facts which have been proved in the course 
of the enquiry. 

The question whether Indumatiought to 
be mulcted in costs or deprived of costs by 
reason of the false case which she set up 13 
another matter: but for the purposes of 
doing justice between the parties, in my 
opinion, we ought to decide the case on the 
facts as the learned Judge found them and 
as I think they ought to be found. 

I have already staled that Iam convinced 
that the sum of Rs. 30,009 in effect was paid 
ont of the estate. I am also satisfied that 
the arrangement, which was made, was- 
within the powers of Raseswari, who was 
the widow of the testator and that it was a 
beneficial and certainly not an improper 
arrangement. 

It was argued by Mr. Sircar on behalf of 
the appellant that at the time this arrange- 
ment was made, Raseswari had no control 
over the estate because a caveat had been 
entered by Indumatiand an administrator 

endente lite was in control of the estate. 
‘Chat may be. Butit seems to me, there 
are two answers tothat argument: in the 
first place the arrangement may very well 
have been made by the widow knowing 
that if it were carried out the administrator 
pendent lite would be discharged and she 
and her co-executor would obtain control 
of the estate. In the sezond plaza, even 
though the administrator pendente lite was 
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in control of the estate on the 22nd day of 
May 1905 still she, as the widow, was 
entitled to the whole of the beneficial 
interestin the estate at the time; and it 


> would be open to her to make the arrange- 


ment to have referred. i 

It is also material to point out that asa 
result of the arrangement, which was arriv- 
ed at by the widow and her co-executor, 
the validity of the Will was, for the time 
being at all events, established and that the 
widow was able to adopt the plaintiff as 
the son of the deceased man. If the valid- 
‘ity of the Will had not been established, it 
might well be that there would have been 
little or no evidence of any authority vested 
in the widow to adopt a son. In con- 
sequence of this arrangement the validity of 
the Will was established and the right of 
the widow to adopt a son was made clear, 
and, it hardly lies in the mouth of the 
plaintiff, who becomes entitled to the estate 
by means of the arrangement, which the 
widow made to come forward at this late 
stage and assert that the arrangement was 
beyond the powers of the widow and was a 
a breach of trust. : 

The result is. that, in my judgment, on 
the facts of ‘the case the appeal fails and 
should be dismissed. 

When this matter was before the Appeal 
Court on the previous occasion, Mr. Justice 
Richardson and I disposed by our’order of 
the costs of that appeal, but we leftit to 
the learned Judge, who would hear the 
case on further consideration to decide as 
to what should be done about the costs 
of the proceedings before the Assistant 
Referee and of the proceedings before 
my learned brother Mr. Justice Greaves. 
But my learned brother Mr. Justice Ghose 
has not dealt with those costs and, we have 
been asked by the parties, instead of re- 


_mitting the matter to the learned Judge to 


deal with their costs in this Court. It is 
clear that the proceedings before the 
Assistant Referee were prolonged to an 
excessive degree in consequence of the 
false case which Indumati set up and by 
the course which those representing her 
took. lt would perhaps be strictly proper 
to direct that she should pay the costs of 
the issues in respect of which she failed, 
but it would be difficult for the Taxing 
Officer to arrive at any satisfactory conclu- 
sion on that basis; and, therefore, we are 
of opinion that the proper order to make 
with regard to the proceedings before the 
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Assistant Referee is that Indumati should 
pay half the costs of the plaintiff in respect 
of those proceedings. 

The proceedings in this appeal have been 
prolonged and the paper-book has been 
increased in size in consequence of-the 
case put forward by Indumati and the 
attitude adopted by her advisers before the 
Assistant Referee; in the proceedings 
before my learned brother Mr. Justice 
Greaves, Indumati took the point that if 
was not open to the learned Judge to 
investigate the question of the alleged 
breach of trust a point which was given up 
by her learned Counsel in the Court of 
Appeal. We are, therefore, of opinion that 
each party should pay his or her own costs 
in respect of the proceedings in this appeal 
and before Mr. Justice Greaves. i 

We do not interfere with the order of 
Mr. Justice Ghose as regards the costs of 
the proceedings before him because the 
matter was within his direction. 

We have been informed that a Receiver, 
appointed by the Court is in possession of 
the estate. | i 

The Receiver, therefore, will be at liberty 
to set off the costs payable by Indumati to 
the plaintiff against the arrears of allowance 
due to Indumati. < 

The Receiver will also be at liberty to pro- 
ceed to pay the monthly allowance to Indu- 
mati as it accrues due, i 

Rankin, J.—I agree. : 

This question arises in course of a suit 
brought in 1912 for the administration of 
the estate of the deceased Srish who died 
on the 12th of December 1904. * The matter 
was raised in years which are comparatively 
recent and avery long time after the actual 
events had come into question, ; 

The question has been smothered in con- 
tentions which, in my judgment, come to 
nothing: and I propose to state shortly 
(disregarding the contentions which come 
to nothing) the position as I see it. When 
the testator died he had been in an ex- 
tremely dangerous state for some little time. 
The learned Judge has made a reference 
to these matters, and it has been objected 
that the facts mentioned by him were not 
properly proved but it turns out that it 
was brought to the notice of the learned 
Judge, that the whole question of the. 
validity of this Will was the subject ofa 
litigation which came up to this Court 
and was disposed of by a judgment which 
is reported. 
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I propose to mention only two facts which 
.seem to me to be important. 

One is that, although the deceased ap- 
pears to have given some instructions for 
the Will in time, at the actual moment 
when he signed the Will he was unable to 
do more than sign his initials and he was 
in sucha state of mind that he was not 
probably able to make a good Will if he 
had not given his instructions before. ‘The 
actual proof of those facts it is not, I think 
necessary to worry about, because there is 
nothing to be gained by sending this case 
back in order that the ultimate decision of 
this. Court with regard to this Will might 
be: formally proved. The testator having 
died at the end of 1904, we know thata 
violent dispute arose between Raseswari 
the widow and the daughter Indumati. 
We know that Indumati entered a caveat 
and we know that it was only upon her 
withdrawing the objections that in May 
1905 this Will could be proved in common 
form. 

The testator had four daughters, all of 
them married. Promila and Sukumari ap- 
pear to have been married to husbands 
who were comparatively well off. Indu- 
mati and Sarojini were not so happily cir- 
cumstanced and accordingly the testator 
by his Will gave to each of those two 
daughtérs a house and an annuity of Rs. 100 
a month. Itseems that Indumati’s husband 
Bipin Behari Biswas had been living with 
the testator who paid all his expenses and 
generally kept him and his family Indu- 
mati when her father died became distinct- 
ly objectionable apparently to her mother 
and distinctly hostile to the Will. The 
younger daughters had nothing to get from 
the Will, The eldest daughter Saronji 
had a son Nirmal who was likely if the 

“Will stood to inherit the whole property, 
but Indumati and her husband were likely 
to be much worse offin these circumstances 
after her father’s death than they had been 
before. Itis in evidence apparently that 
a very objectionable family dispute took 
place and itis quite clear that Indumati 
was not minded to let this Will be estab- 
lished if she could help.it, and she was 
prepared apparently to do whatever was 
possible to prevent her right, after her 
mother’s death, being brought to an end by 
any adoption, 

In these circumstances, the position was 
this: Raseswari as a Hindu widow, was, in 
my judgment, certainly entitled to spend 
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what was necessary from the corpus as 
well as from the income of the estate to 
defend the right given her by her husband 
to adopt ason tohim. Of that I imagine 
there can be no doubt. Bankim and his 
wife Sarojini were plainly very anxious that 
the Will should be established and that 
Nirmal should be adopted. 

Bankim in giving his evidence before 
the Assistant Referee professed to have 
known very little about the settlement to 
have taken no part in the arranging of the 
settlement but merely to have had the 
good fortune. to have been present when 
certain transactions were actually carried 
out. That is all nonsense. It is perfectly 
plain from the circumstances of this case 
that the moving spirits with regard to this 
compromise were Bankim and Saronji 
acting on behalf of Nirmal. Asa matter of 
fact, books of account show that a tele- 
graphic draft of Rs. 15,600 was sent in his 
name to Dacca for the purpose of this set- 
tlement. Itis equally plain that a small 
sum of money of Rs, 300 odd that was 
necessary to make up the_Rs. 30,000 was 
provided, after a some little trouble, by 
Bankim or on his account. So far as the 
third daughter was concerned, we know 
this, that her husband who appears to be a 
gentleman of some position was one of the 
many well-wishers of the members of the 
family-who, Bankim admits, were anxious 
that this matter should be settled by a pri- 
vate arrangement and without litigation. ` 

As regards the fourth daughter all we 
know is that when the time came, she too 
presented a petition to facilitate Probate 
being granted of this Will and presented it, 
as it happened by the same Pleader, who 
was acting for Sarojini on the 22nd day of 
May. It is perfectly clear that Indumati's 
objection to the Will was notorious to the 
family, if not to the whole neighbourhood. 
At no time does it appear that the two 
younger sisters or any one on their behalf. 
made any objection to what had happened. 
It is perfectly plain that they would know 
what happened and would be very anxious 
indeed to ascertain how these disputes 
between sisters were to be brought to an 
end. In these circumstances, we. find that 


-on the 22nd day of May, there is in the 


petition of Indumati a statement that “as 
a consideration of this compromise, and in 
excess of the provision of the Will the 
executors have made a proper arrangement 
by providing for support, maintenance and 
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education of my present and future child- 
ren.” Then the petition goes on to state 
that whereas it was inconvenient to give 
her one house in Digbazar the executors 
were to give her two houses which should 
be considered as one. 

Now, there was a compromise. It was 
not necessary to get the approval of the 
Probate Court for that compromise. It was 
apparently not thought necessary to be 
frank in telling the Court what that com- 
promise eXactly was ; but that there was a 
compromise is perfectly clear. and it is 
obvious that there would be no use in com- 
promising such a matter with one person 
unless all the people who were likely to 
object to this Will could be brought into 
the compromise. Now, what took place 
was, in my judgment, this. With the know- 
ledge and at the instigation of all the 
people certainly of all the daughters and 
their husbands these executors—the widow 
and Rajani agreed to find Rs, 30,000 to buy 
off Indumati’s objections. That it was ever 
dreamt by any one that the-Rs. 30,000 
should not come out of the estate I do not 
believe for a moment, in particular for the 
reason that there was no other fund that 
it could come out of. That it did come out 
of the estate is also, I think, clear, But 
the position was that an administrator 
pendente lite was in charge of the assets 
and the compromise took effect the ad- 
ministrator was to clear off, to wind up 
his management and go. Accordingly, in 
order that Indumati might not be given a 
mere promise, the arrangement which ap- 
pears in the books was made to the effect 
that money was scraped up from four 
different sources. One of them was the 
Calcutta branch of the banking business 
itself; another was a sum of money lent 
by astranger; Raseswari lent some of her 
own, and Bankim lent the remainder. That 
having put up and Probate having been 
granted the books prove to demonstration 
that the estate before the end of that finan- 
_ cial year made records in its books where- 
by it assumed liability for that Rs. 30,000. 
So far as itis possible to say, everybody 
acted upon that assumption at least till1912, 

In these circumstances, there has been 
much unnecessary dispute about whether 
this was a settlement on behalf of the estate 
ora settlement on the personal responsi- 
bility of the executors. It is quite clear 
that qua executors it was a breach of trust 
for the widow and Rajani to spend the 


‘tion, would take the succession. 
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testator’s property in buying off disputes 
about this Will; and, if the matter had 
ended there, there would be no difficulty. 
But in this ease, whether the Will was bad 
or whether it was good, everything went to 
the widow herself as the estate of a Hindu 
widow. The estate was the widow's. She 
was fully entitled to represent it and con- 
sequently a payment out of the estate 
necessarily means, as things stood, a pay- 
ment out of that beneficiary’sinterest which _ 
at the moment was the widow's. There is. 
nothing to be gained in endeavouring to 
make the distinction as between personal 
responsibility and whether the money was 
coming out of the estate. 

The next thing is this. The widow had 
a limited interest. If this were a case in 
which that limit was got over by showing 
that the widow had obtained consent of all 
the nearest reversioners the transaction 
certainly could not upon this evidence be ` 
supported in that way. The reversioners 
after the widow were the four daughters who, 
again, were limited owners. You do not 
come to an unlimited owner until you find 
out who was the person who on the death 
of the four daughters, if there was no adop- 
If there 
was anything wrong in the widows’s action 
you cannot cure itin that way. I am not 
prepared to say that the matter can be put 
beyond reach of controversy by regarding 
it as a family settlement in the strict sense 
of the expression, because who the parties 
to the settlement were, or what the terms 
were, I think wasnot satisfactorily proved: 
but you have, I think, to examine this matter 
on the footing that a Hindu widow was en- 
titled to protect the right that her husband 
had purported to give by his Will that she 
should make an adoption and to make a 
compromise in defence of that right pro- 
vided always that the transaction, as a 
whole, was fair and reasonable from the. 
point of view of reversioners, Looking at 
itin that way, the consent. of the other 
members of the family carries one a very 
long way indeed towards the validity of 
this compromise. So far as I can see, it 
was a reasonable compromise which appear- 
ed to the members of the family at the 
time as such. Bankim and Sarojini were 
most anxious that their son should be 
adopted. The younger daughters were not 
in the least anxious to preserve their 


‘possible right after their mother’s death, 


Indumat alone was anxious to prevent 
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Nirmal from becoming the adopted son; 
and the widow, in these circumstances, 
having apparently taken all the advice she 
could by this compromise. permitted 
Rs. 30,000 for the sake of family peace and 
dignity to come out of the estate which if 
she chose, would be hers during the whole 
of. her lifetime. ae 

By these means Bankim and Sarojini’s 
son was adopted. He was adopted in 1906 
entirely on the strengh of this Probate 
long before anybody ever thought of seek- 
‘ing a revocation; and, time goes on till 
1912 when, lie being still a minor, a serious 
dispute in the family arose. Then the Will 
is attacked ; it isset aside and it is proved 
finally after a great deal of controversy and 
a very expensive. litigation the result of 
which must for long have been uncertain. 

That being the picture which you get 
from the evidence of the case we are only 
concerned not with whether Indumati’s 
allowance should be stopped to answer this 
debt of Rs. 30,000 to the estate. We are 
not concerned with the rights of the 
creditors at all. It is a pure question as 
between the beneficiaries of the estate, The 
order for administration was not made till 
1913 and itis no part of the intention of 
such an order torip up all previous tran- 
sactions or to make people put back money 
unless it is established that the transac- 
tion was invalid. It seems to me, in these 
circumstances, that for Sudhir who has 
become the proprietor of the estate and 
executor of this Will to say in course 
of this suit that Indumati’s Rs. 100 a 
month should be stopped because the 
transaction of 1905 was invalid and a 
preach of trust is a contention which requires 
better evidence than we have got. The 
evidence of Bankim has much in it to show 
that the transaction was perfectly reason- 
able and fair. He certainly thought it so 
and the family thought it so, and for many 
years ib was acted upon. In these circum- 
stances, although Iam bound .to say that 
Indumati and her advisers by refraining as 
long as possible from having any dealings 
with the obvious truth of the matter have 
placed their case in great jeopardy, I do 
not holdit proved that she owes- Rs, 30,000 
to the estate or that her, allowance can be 
set off against the debt. I think, therefore, 
ih the end that that judgment of the 
learned Judge.on this matter should be up- 
held. - 


SS NHE Appeal dismissed, 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DEGREE NG. 87 
oF 1923. 

January 8, 1926. 
Present:—Mr. Justice Adami and 
Mr. Justice Kulwant Sahay. 
MATHURA PRASAD SINGH 
AND OTHERS—DEFENDANTS—APPELLANTS 
VETSUS 
JAGESHWAR PRASAD SINGH 

—PLAUNTIFF— RESPONDENT. ; 

Chota Nagpur Eneumbered Estates Act(VI of 1876), 
ss. 3 (1), 12—Hstate coming under Act—‘Bar” of 
pending proceedings, meaning of-—Revival of proceed- 
ings—Limitation Act (IX of 1908), s. 15. 

The real meaning of the word “bar” used with 
regard to pending proceedings in cl. (1) of s. 3 of the 
Chota Nagpur Encumbered Estates Act isthat they 
should be stayed so long as the management continues 
and not that, except in the circumstances laid down in 
s. 12, the bar shall be absolute. Even if, in casts 
which do not fall under the purview of s. 12, no 
revivor of proceedings is allowed, the provisions of 
8. 1 $ the Limitation Act must apply thereto. [p. 626, 
col, 2. 

Similarly any process, execution or attachment, 
which became null and void on the publication of an 
order under s. 2 of the Chota Nagpur Encumbered 
Estates Act, can be revived, after its cancellation, 
under s. 15 of the Limitation Act, although s. 12 of 
the Estates Act does not apply thereto. [ibid.] 

Jyoti Prasad Singh Deo v. Ranjit Singh, 63 Ind. 
Cas. 743; 6 P. L. J. 328; (1922) Pat. 152; 3 P. L. T. 94; 
A. I. R. 1922 Pat. 287, referred to. 

The provisions ofs.12 ofthe Chota Nagpur En- 
cumbered Estates Act relating to the revival of barred 
proceedings and debts should not be strictly construed. 
Lp. 625, col. 2.) 

Appeal from a decision of the Special 
Subordinate Judge, Palamau, dated the 16th 
February 1923. 

Mr, Ganga Charan 
Appellants. 

Messrs. S. M. Mullick and Hareshwar 
Prasad Sinha, for the Respondent. 


JUDGMENT. 

Adami, J.—This appeal arises out of 
a suit for the recovery of Rs. 20,705-7-1 as . 
principal and interest due upon a hand- 
note executed by defendant No. 1 as karta 
of the family on behalf of himself and his 
brother defendant No. 2. The hand-note 
was executed in favour of the father of the 
plaintif on the 18th of October 1902 for 


Mukherji, for the 


asum of Rs. 6,198. The loan was taken 


for the purpose of meeting the cost of litiga- 
tion and saving the joint family property. 
On the 18th of June, 1904, the defendants 
applied to the Deputy Commissioner for 
protection under the Chota Nagpur En- 
cumbered Estates Act, and on the 30th of 
October 1904, an order was passed vesting 
their estate under a manager under the 
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provisions ofthe Act. The order was pub- 
lished in the Gazette on the 11th of January 
1905. After publication of the order the 
manager called upon the creditors to sub- 
mit their claims. The defendants in their 
application had given a list of their debts 
and the second item in the schedule is this 
debt of Rs. 6,198 on the bond of 18th of 
October 1902. Interestat 1 per cent. per 
month had risen to Rs. 829-11-0 and the total 
debt was Rs. 7,027-11-0. The application 
was signed‘and verified by both the de- 
fendants, The Manager proceeded to de- 
termine the claims under s. 8 of Act VI of 
1876 and the defendants admitted the claim. 
The Manager thereafter drew up a scheme 
for the re-payment of this debt of Rs. 6,198 
and interest Rs. 914. That scheme is Ex. 4. 
The scheme was submitted to the Commis- 
sioner under s. 11 of the Act and was approv- 
ed by him. According to-s. 11 a scheme 
“when approved by the Commissioner shall 
be carried into effect.” I am referring to 
Act VI of 1876 as it stood before the amend- 
ing Act, Bihar and Orissa Act VIII of 1922. 
The Manager, however, failed to carry out 
the scheme so far as it affected this debt, 
and no money was received from him by 
the plaintiffs. On the 21st of June 1921 the 
‘estate was released from the operation of 
the Act by notification under orders from the 
Board of Revenue. The notification was 
published in the Gazette on the 13th of July 
1921. The notification did not state under 
what section the release was ordered. It 
merely stated that the provisions of the Act 
had ceased toapply to the proprietor of the 
- estate. Thereafter the plaintiff Lalu Jogesh- 
- war Prasad Singh instituted a suit out of 
‘which this appeal arises on the 9th of May 
1922. The plaintiff claims that the period 
during which the estate was under pro- 


tection of the Act should be excluded in. 


computing limitation. The plaint also 
alleges that the defendants admitted the 
debt both when they submitted their ap- 
plication for protection and also when the 
Manager was determining the claims. 

The defendants pleaded that the suit was 
barred by limitation and that there was no 
legal necessity for the loan in 1902. De- 
fendant No. 1 admitted execution of the 
hand-note but denied that consideration had 
passed. He alleged thatin 1904, when he 
was intending to apply for protection under 
the Chota Nagpur Encumbered Estates Act, 
knowing that he had a daughter to marry 
and that it would be hard to obtain money 


4Q 
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from the Manager, he executed several 
hand-notes in collusion with and in favour 
of various relatives, so that those relatives 
might submit claims to the Manager and 
get the money from him and make the 
money over to the defendant so that he 
could spend it on his necessary expenses, 
Defendant No. 2 denied that he was any 
party to the loan, or that defendant No. 1 
borrowed the money for family necessity. 
He. alleged that he was separate from de- 
fendant No. land was not bound by the 
hand-note. 

The learned Subordinate Judge consider- 
ed with great care the question whether the 
period during which the estate was under 
protection could be excluded when comput- 
ing the period of limitation. He noticed 
that the second clause of s. 12 of the Act 
does not meet the present case, because 
the estate was released after the Commis- 
sioner had given approval, and, therefore, 
the provisions of the sixth clause to that 
section could not be applied to the case in 
their strict interpretation, but he found 
himself unable to put a strict interpreta- 
tion upon the section and found that the 
sixth clause provides in general terms for 
all cases where the estate is released from 
management before the debts have been 
paid off. He held thats. 12 applied to the 
case and that the plaintiff was entitled to 
the benefit of the section. He also found 
that the provisions of s. 15 of the Limita- 
tion Act applied and enabled the plaintiff 
to exclude the period of protection, He 
disbelieved the defendant's story about 
the absence of consideration and also the’ 
story about the taking of the money in 
order to provide for the defendant’s daugh- 
ter’s marriage. He held that defendant 
No. 1 borrowed the money as karia of the 
joint family for the purposes of the family 
and that defendant No. 2 was liable. He 
decreed the plaintiff's suit. 

Mr. Ganga Charan Mukherji has argued 
this appeal with great ability on behalf of 
the defendants appellants. The main part 
of his argument has been devoted to the 
question of limitation. The,three questions 
which arise under this head are: Whether 
s. 12 of the Chota Nagpur’ Encumbered 
Estates Act, cl. (6), saves the suit from being 
barred by limitation, secondly, whether if 
s. 12,cl. (6) does notapply,s. 15 of the Limita- 
tion Act applies, and, thirdly, whether there 
was such acknowledgment by the defend- 
ants as would save the suit from being = 


626 
barred by limitation. Mr. Mukherji has 
taken us through the sections of the En- 
cumbered Estates Act and his argument is 
that the first clause of s.3of the Act is 
an absolute. bar to all proceedings and 
suits after the publication of an order under 
B. 2 of the Act. He points out that the 
sixth clause of s. 12 refers only to release 
covered by cl. (2) of the section, that is to 
say “if the Commissioner, at any time before 
a scheme has been approved by him under 
s. 11, thinks that the provisions of this Act 
should not continue to apply to thecase of 
the holder of the said property or his heir.” 
In the present case the estate was released 
after approval of the scheme by the Commis- 
sioner, and, therefore, the sixth clause can- 
not apply and there can be no revival of 
claims. His contention is that the first 
clause ofs. 3 whichis the bar to all pro- 
ceedings still holds good even though the 
estate has been released because sub-cl. (6) 
of s. 12 does not apply in the circumstances 
of this case. There is no doubt, as has 
been often remarked, that the Chota Nagpur 
Encumbered Estates Act, 1876 is inartistic 
in its drafting. That this has been recognis- 
ed with regard to such circumstances as 
we findin the present case is shown by 
the amendments made by the Legislature 
by the Bihar and Orissa Act VIII of 1922, 
whereby ins.4 the following words have 
been added to the second clause of s, 12: 
“Orif after a scheme has been so approv- 
ed an application is made under s.11B for 
the relinquishment of the property.” The 
framers of the Act do not seem to have 

` contemplated that when a.scheme has once 
been approved and has to be carried into 
effect under s. 11, there could be release 
under any circumstances other than those 
mentioned in the first three clauses of s. 12, 
and, as the Act stood before the amend- 
ment of 1922, the strict wording of the Act 
seems to show that no revivor was contem- 
-. plated in circumstances other than those 
mentioned in cl. (2) of s. 12. The learned 
Subordinate Judge has, I think, taken the 
right view in holding that too strict inter- 
pretation cannot be placed on s, 12, 
Section 3, it is true, states that on the 
publication of order under s. 2all pending 
proceedings shall be barred and all pro- 
cesses, executions and attachments for or 
in respect of debts and liabilities shall 
become null and void, whereas the second 
and third clauses are limited in their 
` operation to the period during which such 
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management continues. It is contended 
that save in the case mentioned in s. 12, 
cl. (6) the bar shall be absolute and that 
no process or execution or attachment can, 
after the publication of an order under s, 
2, be served or made. But surely when 
the order itself is cancelled by a subsequ- 
ent notification, the effect of the first clause 
of s.3 disappears. 
been in contemplation of the Legislature 
that the mere approval by the Commissioner 
of a scheme should for ever deprive all ere- . 
ditors of redress, But I think itis quite 
clear that, even were it to be held that as 
the Act is drafted no revivor of proceedings 
is allowed, the provision of s. 15 of the 
Limitation Act must apply. Though the 
word “bar” is used with regard to pending 
proceedings in cl. (1) ofs. 3, its real meaning 
is clearly that they should be stayed for 
cl. (6) of s. 12 shows that in certain circum- 
stances proceedings may be revived. In the 
present case we have not to do with pro- 
ceedings which were pending at the time 
the notification was published; the question 
is whether any process can issue or any 
suit be instituted after the order of release. 
Clause (1) of s. 3 states that processes, egen 
cutions and attachments shall become null. 
and void on the publication of an order 
under s. 2, after that order has been can- 
celled there is no bar to any process, exe- 
cution or attachment;.there has really been 
merely a stay. The order under s 2 bring- - 
ing the estate under protection was a vest- 
ing order staying all proceedings, and 
under s, 15 of the Limitation Act I am satis- 
fied that there should be a revivor the 
period of protection being excluded. 1 
would refer to the case of Jyoti Prasad 
Singh Deo v. Ranjit Singh (1). It is true 
that there Das, J., did not consider the diffi- 
culty which we have now before us with 


- regard to the wording of cl. (2) of s. 12, but 


it may be thatin that case the point did 
not arise. The general principles, however, 
are given as to the right of revivor. I am 
quite satisfied that the plaintiff is entitled . 
to exclude the time during which he was 
barred from suing on the debt due to him 
by reason of the estate being under pro- 
tection. : 
Mr. Mukherji has argued that after the 
Manager had examined the claim and had 
judicially determined the debt unders. 8 of 
the Act, the plaintiff could have sued the 


(1) 63 Ind. Cas. 743; 6 P. L. J. 328; (1928) Pat, 152; 4 
P. L. T. 94; A. I, R. 1922 Pat. 287, 


It could never have ` 
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Manager within three years ofthe determina- 
tion of the debt; but I think that this 
contention cannotin any way be upheld 
for under the wording of clause (1) of 8.3 
any such suit would be barred. Secondly, 
it is contended that when the Manager 
heard the claims and determined the debt 
and thereafter drew upa scheme, he was in 
fact contracting with the plaintiff to pay 
the debt in a certain manner and within a 
certain time; and when in 1916, which was 
the last date of payment under thescheme 
he had failed to pay to the plaintiff, the 
plaintiff might have sued him on the con- 
tract; but it is clear.that in a case like this 
there was no contract between the Manager 
and the plaintiff. The Manager determin- 
ed the scheme without reference to the 
wishes of the plaintiff. 

Thirdly, it is argued that, even ifa suit 
in respect of such determined debt was 
barred during the period of management, 
what would revive after release from 
management would be the debt determined 
by the Manager and not the original debt. 
In the present case the Manager determined 
the original debt to be due but decided 
that he would pay interest at 6 per cent. 
and not at 12 percent. per annum. After 
the release the whole scheme came to noth- 
ing and anything arranged in the scheme 
would not affect the revival of thé original 
debt at the original rate of interest. Mr. 
Mukherji would have us hold that the de- 
termination of a debt by the Manager is 
a judicial proceeding and his decision 
as to what the debt is amounts to a 
decree. But here the original and de- 
termined debts are exactly the same and so 
the point does not arise I must hold that 
the plaintiff was entitled to exclude the 
period of management. Itiscertainly hard 
on the defendants that their debts should 
have been allowed to accumulate for so long 
atime as 19} years, but it has to be re- 


membered that through the protection of - 


the Act the defendants’ property has been 
preserved. The plaintiff has also suffered 
in not being able to obtain re-payment of 
the debt during so long a period. 

The debt would be barred, even if the 
period of management were excluded, if the 
defendants had not in 1904 acknowledged 
their indebtedness. The. schedule to their 
application in 1904 cites and admits the 
debt. That application is signe? and verifi- 
ed by both the defendants. Again when 
the debt was examined by the Manager 
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under s. 8 the defendants both admitted 
it, and in his written statement defendant 
No. i acknowledged that he admitted the 
debt before the Manager. These acknowledg- 
ments save the claim from the bar of limita- 
tion. 

With regard to the passing of considera- 
tion the learned Subordinate Judge has, T 
think, correctly found that consideration 
passed. The defendant has brought no 
evidence to show that he gave hand-notes 
in favour of his relatives for the purpose 
of obtaining money from the Manager. As 
to the liability of defendant No. 2, itis 
clearly shown, I think, that he joined with 
defendant No. 1 in conducting the litiga- 
tion. Furthermore he joined with defend- 
ant No. lin presenting the application for 
protection and in that application admitted 
his joint indebtedness. Defendant No. 2 
failed to prove that he was separate from 
defendant No. 1, 

With regard to the legal necessity, de- 
fendant No. 1 himself says that there was 
litigation over Lot Chando which continued 
fora long time. It is argued that there ig 
no evidence that the plaintiff made en- 
quiries as to the necessity of the loan; but 
it is clear that necessity was pressing, be- 
cause the litigation was proceeding. TI can 
see no reason to differ from the finding 
arrived at by the learned Subordinate 
Judge, and I would, therefore, dismiss the 
appeal with costs. 

Kulwant Sahay, J.—I agree. 

5. 8. Appeal dismissed, 

N. H. 


LAHORE HIGH COURT, 
MiSCELLANEOUS Civin Prrition No, 523 
oF 1925. 

February 8, 1926. 
Present’-—Mr. Justice Jai Lal. 
ABDUL RAB AND ANOTHER— PLAINTIFEg 
AND OTHERS— DEFENDANTS— PETITIONERS 


VETSUS 
RAHIM BAKHSH alias ABDUL WAHAB 
—DEFENDANT— RESPONDENT. 

Lahore High Court Rules, Vol. V, Ch. XVII, r. 8 
—Fees of Counsel—Appeal from order of allotment 
of properties in partition suit— Power of Court to fiz 

ees. H 
á An appeal from an order allotting certain properties 
to the regpective parties in a suit for partition of 
immoveable property, after passing of the pre- 
liminary but before the final decree, is an appeal from 
an order in miscellaneous proceedings and the Court 
has discretion to fix fees of the Counsel as in misee|- 
lancous proceedings, i 
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, Petition for review of an order of Mr. 
Justice Jai Lal, in Civil Miscellaneous 
Appeal No. 113 of 1925, dated the 22nd 
June 1925. h ? 

Lala Mool Chand, R.8., for the Petitioners. 

Lala Mott Sagar, R. B., and Mr. Shamair 
Chand and Lala Sardha Ram, R. 8., for the 
Bespondent. . 

ORDER.—A preliminary decree for 
partition of immovable property was grant- 
ed against the appellant. Before a final 
decree was drawn up some proposals were 
sanctioned by the Senior Subordinate 
Judge as tothe allotment of certain pro- 
pertiesto the respective parties, The ap- 
pellant filed an appeal inthis Court from 
an order passed by the Trial Court sanc- 
tioning such an allotment. The value for 
purposes of jurisdiction was mentioned as 
Rs. 80,795-10-8. This was the value of the 
original suit. A Court-fee stamp of Rs. 4 
was affixed to the memorandum of appeal. 
The appeal was expressly: stated to+be 
from an order and the prayer was “ to set 
aside the order of the lower Court under 
s. 47 ofthe O. P. ©.” When the appeal 
came up for hearing on an objection by the 
respondents that no final decree having 
been drawn up,the appeal was incompe- 
tent, it was withdrawn by the appellant. It 
was consequently dismissed with costs. On 
the report of the Office I fixed Rs. 100 as 
the fees of the. respondents. An applica- 
tion was made by the respondents asking 
me to review my order fixing the fees on 
the ground thatthe fees awarded were too 
low and that I had no jurisdiction to fix 
the fees. It was contended in the course 
of arguments that the fee should have been 
awarded ad valorem asin a regular appeal 
from decree and that this was not an appeal 
from an order passed in miscellaneous pro- 
ceedings. The learned Oounsel for the 
appellant, on the other hand, contended 
that his appeal wasexpressly from an order 
passed under s. 47 of the O. P. O. and was 
covered by r. 8, of Ch. XVII, on page 42 
of. the Rules and Orders of this Court, 
Volume V, and that in any caser. 15 gave 
me full power to fix the fees. In my 
opinion the contention of the learned 
Counsel for the appellant is correct. 

The appeal was expressly from an order 
‘passed in miscellaneous proceedings, it 
was withdrawn on an objection that the 
order was not final one and that consequent- 
lyit was not appealable; it follows, therefore, 
it wasin my discretion to fix the fees of 
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Counsel as in miscellaneous proceedings. 
That being so the present application does 
not lie andis hereby dismissed. The par- 
ties will bear their own costs. 

R. L, Application dismissed. 





RANGOON HIGH COURT. 

jiviz Reviston No. 276 or 1924, 
May 22, 1925. 

Present :-—Mr. Justice Dass. 

M. K. M. V. CHETTY FIRM— 

PETITIONERS 
Versus 
MA MYA AND OTHERS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. II, r. 2—~ 
Promissory note given in satisfaction of antecedent 
liability—Suit on pro-note, dismissal of —-Suit to enforce 
antecedent liability, whether barred. 

The provisions of r.2 of O. II of the O. P.C. are 
directed to securing the exhaustion of the relief in 
respect of a cause of action and not the inclusion in 
one and the same action of different causes of action, 


even though they arise out of the same transaction, 
[p. 629, aE 1] 

Where a promissory note is given in satisfaction of 
an already existing liability, a claim founded on the’ 
promissory note and a claim founded on the original 
liability are based on different causes of action, though 
they may arise in respect of the same transaction. 
Where, therefore, in such a case, a suit to recover on 
the promissory note is dismissed, a subsequent suit 
to enforce, the original liability is not barred by the 
provisions of r. 2 of O. IL of the O. P. O. [ibid.] 


Appeal against a decree of the Town- 
ship Court, Tackkyi, in S. C. 8, No. 68 of 
1924, 

JUDGMENT.—OneM.K. M. V. Chetty 
Firm fileda suit against the present res- 
pondents for the recovery of Rs. 63 due on a 
promissory note. The suit was dismissed 
as the plaintiff failed to prove the execution 
of the promissory note by the person who 
was alleged to have executed the same. 

The plaintiff now sues for the recovery of 
Rs. 67-4-0 being the amount lent by the 
plaintiff to the defendant and for which the 
defendant had executed the promissory note 
on which the first suit was filed. The pre- 
sent suit was dismissed by the lower Court 
under the provisions of ss. 11 and 12 of the 
C. P.C. The lower Court was wrong in 
holding that ss. 11 and +12 ofthe C. P. O., 
apply to the facts of the case. There is no 
question of res judicata involved in this 
case at all. The only point that requires 
consideration is whether O. II, r. 2of the 
O, P. O, applies and whether under that 


> 
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the present suit. Order II, r. 2 provides 


that “every action shall include the whole . 


of the claim which the plaintiff is entitled 
to make in respect of the cause of action; 
and that the plaintiff cannot afterwards 
sue fora part of a claim omitted from an 
action or (without leave) for another re- 
medy for the same cause of action”. 

The point to be considered is whether 
the suit on the promissory note and the suit 
for the original loan are based on the same 
cause of action or different causes of action. 
I am of opinion that though the two actions 
arise out of the same transaction, they are 
in respect of different causes of action, and, 
therefore, the plaintiff is entitled to file the 
present suit. 

In the case of Saminathan Chetly v. Pala- 
niappa Chetty (1) their Lordships make 
these observations: “Their Lordships are 
of opinion that the learned Judge took an 
erroneous view of the object and meaning 
of this section. Itis directed to securing: 
the exhaustion of the relief in respect of a 
cause of action, and not to the inclusion in 


- one and the same action different causes of 


action, even though they arise from the 
same transactions. The first part of the 
clause makes it incumbent on the plaintiff 
to include the whole of his claim in his 
action. The second portion makes it incum- 
bent on him to ask for the whole of his re- 
medies. The final paragraph, in their 
Lordships’ opinion, is not intended to be an 
illustration of the foregoing provisions, but 
a substantive enactment, making an obli- 
gation and a collateral security for its per- 
formance (which would otherwise be two 
independent causes of action) one cause of 
action for the purposes of the section.” 
These observations are made by their Lord- 
ships of the Privy Council with reference 
to s.34 of the Ceylon O. P. C., 1889, which 
is in the same terms as O. II, r. 2 of the 
Indian C. P. O. 


Jt is clear, therefore, that a claim on the 
promissory note and a claim founded on the 
original loan are different causes of action 
though they may arise out of the same tran- 
action. As long as the promissory note was 
outstanding, there was no right of action 
otherwise than upon the note and the plaint- 
iff, therefore could not have included his 


(1) 26 Ind. Cas. 228; 41 I. A. 142; 18 0. W. N. 617; 
17 New Law Rep. 56; 83 L. J. P. Ò. 131; (1914) A, 0. 
618; 110 L. T. 913 (P. C), 
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claim on the original cause of action in his 
claim on the promissory note, 

I, therefore, set aside the decree of the ' 
lower Court and remand the case for trial 
onits merits. The petitioner will get his 
costs in this Court, 


Z. K. Case remanded. 


LAHORE HIGH COURT, 
“Seconp CivrL Arrear No. 1000 or 1925. 
February 16, 1926. 
Present:—Mr. Justice Martineau and 
Mr. Justice Dalip Singh. 
Firm AMBA PARSHAD-GOPI NATH 
—~PLAINTIFFS—APPELLANTS i 


VETSUS 5 f 
Fira JAWALA DAT-RAM KANWAR 
—DERENDANTS—RESPONDENTS. 

Limitation Act (IX of 1908), s.5—Copy of Trial 
Court judgment filed with delay—Delay due to 
Counsel's mistake—Extension of time—Contract for 
several lots of goods—UVontract indivisible—Limitation, 
starting point of. 

“Where acopy of the first Court’s judgment is filed 
after the period of limitation for the second appeal 
owing tothe delay caused by mistake on the part of 
the appellant's Counsel in asking for a copy of the 
decree instead of judgment in his reminder to the 
copying department, though originally it was the copy 
of the judgment that had been applied for, the delay 
would be excused and time extended. [p. 630, col. 1.] 

Where the contract for the supply of several lots of 
goods is indivisible and not an instalment one, limita- 
tion in respect of all lots would run from the date 
when the last lot is due to arrive. [p. 631, col. 1.] 

Phul Chand-Fateh Chand v. Chhote Lal-Amba 
Pershad, 90 Ind. Cas. 654; A. I. R. 1925 Lah. 513; 7 L. 
L. J. 360, followed. 

Bilasiram Thakursidass v. Ezekiel Abraham Gubbay, 
33 Ind. Cas. 1; 43 CO. 305; 200. W. N. 240; 23 ©. L. J. 
62, distinguished. 

Second appeal from a decree of the 
District Judge, Delhi, dated the 23rd De- 
cember 1924, modifying that of the Subordi- 
nate Judge, Second Class, Delhi, dated the 
5th March 1924. 

Lala Jagan Nath Aggarwal, for the Ap- 
pellants. 

Lala Sardka Ram, R. S., for the Respond- 
ents. 

_SUDGMENT.—A preliminary objec- 
tion is taken for the respondent that this 
appeal is time-barred, as, although it was 
filed on the 31st March 1925, it was not ac- 
companied by acopyof the first Court’s 
judgment, and that copy was not put in 
till the 17th April, after the expiry of the 
period of limitation, the 9th April being 
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the lastdate on which the appeal could 
have been filed. The appellants had first 
applied on the 26th February for copies of 
the lower Appellate Court’s judgment and 
decree, and these were completed ‘on the 
4th March and delivered to the appellants 
by value payable post on the 17th. On the 
2lst March an application was made by 
the appellant Amba Parshad’s Vakil for an 
urgentcopy of the first Court's judgment. 
The preparation of the copy was delayed, 
and itappears that on the 3lst March the 
appellant’s Vakil called attention to the 
matter, but in his reminder spoke of a copy 
of the decree being required, with the result 
that on the3rd Aprila copy of the decree 
was supplied to the appellant’s Vakil 
instead of a copy of the judgment. On 
this coming to the notice of the appellant 
Amba Parshad he wired to his Vakil to 
apply again for a copy of the first Court's 
judgment, and the latter made an applica- 
tion onthe th April, obtained the copy 
on ia 14th, and filed itin Court on. the 
th. : 

The appellants had a sufficient reason for 
not applying for acopy of the first Court's 
judgment until they had obtained a copy 
of the judgment of the.lower Appellate 
Court, which it was necessary for them to 
gee in order to decide whether they should 
file asecond appeal. Their Vakil was no 
doubt to blame for the mistake in saying 
on the3lst March that a copy of the first 
Court’s decree was required, but on the 
other hand the application of the 2lst 
March had been for a copy of the first 
Court’s judgment and not for a copy of the 
decree. When ultimately a copy of the 
judgment was obtained on the 14th April, 
very little time was lost in filing it. We 
think, taking all the circumstances into 
consideration, that there was sufficient cause 
for the copy of the Trial Court’s judgment 
not being filed within the prescribed period 
of limitation, and the appealzmay, there- 
fore, be admitted under s. 5 of the Limita- 
tion Act. 

The suit out of which the appeal has 
arisen was one for damages for non-delivery 
of gods which the defendants had con- 
tract -d to sell to the plaintiffs. The con- 
tract was for the sale of 1! bales of mulls at 
Rs. 4-15-6 per piece, at Karachi godown, 
according to the Karachi System November 
(1916) shipment, 4 lots, 60 days’ giaca, at 8 
annas discount, forwarding charges at 4 

nnas a piece, delivery of goods to be taken 
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against payment on arrival of Railway re- 
ceipt. The question involved in the case - 


isone of limitation. It is not disputed that 


the words “November (1916) shipment, 4 
lots’ meant that the goods were to be 
shipped in four monthly lots commencing 
from November 1916. Allowing two months’ 
grace, four months forthe transit of the 
goods from England to Karachi, and one 
month fortheir conveyance from Karachi 
to Delhi, the Courts below have found 
that the due date for the firat lot of 
goods was the end of June 1917, and that 
the suit, which was instituted, more than 
three years after that date, namely. on the’ 
15th July 1920, was barred by limitation 
so far as the first lot of goods was concern- 
ed, but within time as regards the remain- 
ing three lots, which were to be delivered 
in July, Augustand September respective- 
ly. The Subordinate Judge passed a decree 
for Rs. 1,057. The District Judge on appeal 
enhanced the amount to Rs, 1,15012 and 
allowed interest on that amount from the | 
date of his decree at 6 per cent per annum. 

In this second appeal, which has been 
filed by the plaintifis it is contended on 
their behalf (i) that it has been shown by 
the evidence of the salesman of the firm 
of Ralli Brothers, the importers of the 
goods, that the first lot of goods, «. e., those 
of the November shipment, were arriving 
in India up to September 1917, and that 
the suit in regard to that lot is consequently 
within time, and (2) that even if that has 
not been shown, still the whole suit is 
within time, as the contract was not an 
instalment contract, but was an entire con- 
tract for the four lots of goods, so that time 
in respect of all four lots would run from 
the date when the last lot was due to 
arrive. 

With regard to the first point the evidence 
of the salesman of Ralli Brothers is not 
very clear, as, although he has said that the 
goods of the shipments from November 
1916 to February 1917 reached Karachi up 
to the sth September 1917, he has not made 
a statement in regardtothe goodsof the 
November shipment in particular. But 
we think that the secord contention is 
correct, and it is supported by a judgment 
of a Division Bench of this Court reported 
in Phul Chand-Fateh Chand v. Chhote Lal- 
Amba Pershad (1) in which it was held that 
a contract for the sale of certain goods 


(1) 90 Ind. Cas. 654; A. R. 1925 L 513 7L. L, 
60. 
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“ November lot 3 grace 60 days” was an 
indivisible one and that the:due:date did 
not -arrive until the last shipment under 
the contract reached Karachi. Mr. Sardha 
Ram for the respondents points out that 
it is stated in cl. 7 of the printedform of 
indent that each shipment is to be treated 
as a separate contract. But it was only 
the sold note, executed by the defendants, 
which was written on that form, the form 
being the one used by the Hindustani 
Mercantile Association, and the printed 
form was not used for the bought note 
(D-1), which was executed by the plaintifis. 
Clause 7 of the printed form of the indent 
cannot, therefore, be held to be binding on 
the plaintiffs. | : 

Counsel for the respondents has relied on 
Bilasiram Thakrsidass v. Ezekiel Abraham 
Gubbay (2) but that ruling cannot be taken 
as a guide for the decision of the present 
case, for there it was a consideration of the 
particular terms of the contractand of the 
conduct of the parties andthe circumstances 
which led the Court to the conclusion that 
delivery ofthe goods in instalments had 
been contemplated. - Similarly other rul- 
ings cited before us in .cases relating to 
contracts in which the goods were to be 
delivered at -particular timesorin a par- 
ticular manner are of no assistance in the 
present case. In the contract in this case it 
was not mentioned thatthe goods were to 
be delivered on any particular date or 
dates, and we can see no reason for suppos- 
ing that the parties intended that each lot 
was to be delivered separately. The defend- 
ants have, in our opinion, failed to show 
that they could not have tendered the goods 
of the November shipment at the time when 
the, remaining shipments were due and we 
hold, therefore, that the whole suit is with- 
in time. 

The damages have tobe calculated with 
reference to the rate prevailing in Septem- 
ber 1917, the last month in which the goods 
could have been delivered. That rate was 
Rs. 6-8-6 per piece. The damages work out 
at more than Rs. 2,057, which is the amount 
claimed by the plaintiffs. 

Nothing has been said in fargument in 
regard to the eleventh ground of appeal. 

We accept the appeal and alter the decree 
to one for Rs. 2,057 with interest thereon 
at Rs. 6 per cent. per annum from the date 
of the lower Appellate Court’s decree till 


(2) 33 Ind. Cas, 1; 43 C, 305; 20 ©. W. N. 240; 23 0. 
L. J. 62. 
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realization. The respondents will pay the 
appellants’ costs proportionately in all the 
Courts. . 

R. L, Appeal accepted. 


yaoa 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION Suit No, 3356 
i oF 1924. 
November 11, 1924. 

l Present:—Mr. Justice Marten. 
MAHOMEDALLY EBRAHIMJI LEHERI 
l — PLAINTIFF 

. versus 
Haji ABDULLAH KAZIM—Derenpants. 

Landlord and tenant—Monthly tenancy—Notice to 
quit erpiring on last day of tenancy, validity of— 
Notice expiring with expiration of Bombay Rent (War 
Restrictions) Act, validity of. 

In the case of a monthly tenancy a month's notice 
to quit expiring on the last day of the tenancy is a 
YANG aa so asto terminate the tenancy. [p. 632, 
col. 1. | 

[Case-law referred to.] : 

There was nothing in the Bombay Rent (War Res- 
trictions) Act which prevented a landlord from 
giving a notice to quit expiring with the expiration 
of that Act. 


FACTS.—The plaintiff, a house pro- 
prietor in Bombay, served his tenant, the 
defendant, with one month’s notice to quit 
commencing from the 31st July 1924, 
when the protection afforded by the 
Bombay Rent (War Restrictions) Act so far 
as business premises were concerned came 
toan end. The defendant having failed to 
comply with the terms of the notice by the 
31st August 1924, the date of expiry of the 
notice, a suit for ejectment was brought 
against him by the plaintiff on the 15th _ 
September 1924. 

Mr. Davar, for the Plaintiff. 

JUDGMENT.—It is clearly proved 
here that the plaintiff is the owner of a 
building known as Leheri Mansion in Sand- 
hurt Road and that the defendant is a 
monthly tenant of a portion of that pro- 
perty. Under the decree of March 24, 1924, 
in Suit No, 4017 of 1923, the standard rent 
of that property bas been fixed at Rs, 530 
per mensem. find as a fact that the 


. monthly tenancy runs from the first day of 


each month to the last day of each month 
according to the English dates. 

On July 31, 1924, the attorneys for the 
plaintiff gave the defendant notice to quit 
in the following terms so far as material:— 

“We have to call upon you to quit and 


F 


E ik 


632 


` deliver quiet and peaceful possession of the 
portion...occupied by you for the purposes 
of your hotel as our client’s monthly tenant 
at the end of next month (i. e., August 3], 
1924). In default our client will file an 
ejectment suit against you to recover pos- 
session of the said premises at your risk as 
to costs, which please note.” 

The point is whether a notice to quit on 
the last day of the month, viz., August 31, 
1924, is invalid inasmuch as the tenancy 
would not expire until the end of the day 
constituting August 31, 1924. Counsel has 
pointed out that under s. 106 of the Trans- 
fer of Property Act, a notice to quit may be 
by a notice expiring with the end of a 
month of the tenancy, in the absence of any 
contract or local usage to the contrary. 
In the present case, I think, having regard 
to what is said in Bhojabhai v. Hayem 
Samuel (1), that local custom probably re- 
quires a month's notice in the case of pro- 
perty in Bombay like the property in the 
present case, and that accordingly the 
fifteen days’ notice mentioned in s. 106 
would be insufficient. 

But there is nothing whatever in the 
local practice, so far as I am aware, to 
suggest that.a notice expiring with the end 
of a month of the tenancy would not he a 
proper notice in the case of a month’s notice 
as opposed to a fifteen days’ notice. On 
the contrary in Kikabhai v. Kalu (2) a case 
which was decided by Sir Charles Farran 
and Mr. Justice Hosking, a notice was given 
to quit on March 33, 1892, and that was 
held to be a good notice, That was a 
case where the tenancy was an annual 
tenancy and where the notice to be given 
was a six months’ notice. So that case is 
in effect an authority for the proposition 
that a notice to quit on the last day of the 
tenancy is a valid notice. 

Then Counsel has been good enough to 
draw my attention to a recent English case 
of Simmons v. Crossley (3) where the question 
was what notice must be given to deter- 
mine a monthly tenancy. What happened 
there was that the landlord thinking that 
the tenancy was a longer than amonthly ten- 
ancy gave a six months’ notice to determine 
the tenancy, and notics was given to quit on 
September 29. That date, it will be ob- 
served, is one day short of the actual end 


(1) 22 B. 754 at p. 758; 11 Ind. De (x. 8.) 1066. 

(2) 22 B. 241; 11 Ind. Dee. (N. s.) T4 

(3) (1922) 2 K.B. 95; 91 L. J. K. A 643; 127 L. T. 
37: 20 L. G. R. 653; 66'S, J. 524; 38 T. L. R. 571. 
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of the month, viz., September 30. Accord- 
ingly it was argued that the notice to 
quit was bad inasmuch as it was given 
for one day short of the end of the month 
and that it could not be given for any day 
other than the last day of the month. There 
Counsel for the tenant contended that the 
notice must expire either on the last day 
of oue month or on the first day of the 
next month calculated at the date of its 
commencement and at no other time. 

But the actual decision of the Court was 
that all that was required was a reasonable 
notice, and that it can be given for some day 
other than the last day of a month. But there 
it will be observed the notice was a very 
long one. If the length of notice had been 
under a month, then it would clearly have 
been invalid, but being so long as six months 
the Court held that the landlord could 
fix a different date for the termination than 
the mere end of a calender month. Many 
authorities were there cited by the learned 
Judges, and the importance of the case to 
us in the present suit is that it was con- 
ceded that a notice expiring on the last 
day ofa month would be good. 

So, too, in Ismail Khan Mahomed v. Jaigun 
Bibi (4) ‘the English case of Page v. More 
(5) was relied on by the tenant as showing 
that a notice to quit at noon on the last 
day isbad. But that case was held dis- 
tinguishable in the Calcutta case where 
the 1 notice to quit was not at any particular 
time on the last day of the tenancy but 
merely before it. I, however, notice that 
according to page 572 of the report the 
notice to quit was not “before” the last 
day but “by” the last day of the particular 
Chait year. 

Then in Harihar Banerjee v. Ramsashi 
Roy (6) their lordships of the Privy Council 
have considered this question of notices to 
quit, and they say:— 

“Tt has not been suggested, and could 
not, their Lordships think, be successfuly 
contended, that the principles they lay 
down are not equally applicable to cases 
arising in India. They establish that notice 
to quit, though not strictly accurate or 
consistent in the statemerts embodied in 


(4) 27 ©. 570;4 ©. W. N. 210; 14 Ind. Dee. (x. s.) 


74. 
15) (1850) 15 Q. B. 684; 117 E. R. 618; SI R. R. 749. 
(6) 48 Ind. Cas. 277; 21 Bom. L. R. 522 at pp. 53], 
532; 23 C. W. N. 77; 16 A. L. J. .969; 35 M. L. J. 707; 
29 ©. L. J. 117; 9 L. W. 148; 25 M.L. T. 159; 46 O. 
458; (1919) M. W. N. 471; 1 U.P. L. R. (P. C.) 56;45 
L A, 222 (P. C.), 
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them, may still be good and effective in 
law; that the test of their sufficiency is 
not what they would mean to a stranger 
ignorant ofalithe facts and circumstances 
touching the holding to which they purport 
to refer, but what they would mean to 
tenants presumably conversant with all 
those facts and circumstances, and further, 
that they are to be construed not with a 
desire to find faults in them which would 
render them defective but to be construed 
ut res magis valeat quam pereat.” 

On these authorities then I hold that 
this notice did not mean that the tenant 
was to give up possession at any definite 
hour prior to midnight on August 31, 1924, 
and that accordingly the notice, in my 
opinion, was a valid notice. Itis clear that 
the Bombay Rent (War Restrictions) Act 
expired on or before August 31, 1924, and 
in my opinion there was nothing in that 
Act which would prevent the landlord 
from giving notice to quit at the expira- 
tion of that Act. é 

[The plaintiff was given a decree for eject- 
ment.—Ed.] 

Z. K. 


LAHORE HIGH COURT. 
First Civit APpPraL No. 1181 or 1922, 
December 16, 1925. 
Present:—Mr. Justice LeRossignol and 
Mr. Justice Fforde. 

. HAKAM RAI--PLAINUFF—ÅPPELLANT 
versus 
GANGA RAM AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 


Suit decreed, 





Partnership, dissolution of, swit for—Onus as to_ 


factum of partnership—Evidence of partnership. 

In a suit for dissolution of partnership the onus of 
proving the factum of partnership is on the plaintiff. 
Where there is no agreement of the partnership, it is 
necessary for the plaintiff that the conduct of the 
parties towards one another, the mode in which they 
have dealt with one another and the mode in which 
each has with the knowledge of the other dealt with 
other people, raises a necessary presumption that a 
partnership was entered into. As a rule in the 
absence of direct evidence of partnership the relation- 
ship is shown by books of account, by correspondence, 
by the evidence of employees, by admissions and so 
forth. [p. 633, col. 2.] , 

First appeal from a decree ofthe Senior 
Subordinate Judge, Gujranwala, dated the 
20th January 1922. 

Messrs. M. L. Puri and Bal Kishan, for 
the Appellant. 

Lala Jagan Nath Aggarwal and Lala 
Jagan Nath Bhandari, for the Respondents. 

JUDGMENT. Plaintiff-appellant 
brought the suit out of which this appeal 
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arises for the dissolution of partnership of 
a firm called Ganga Ram-Gokal Chand. The 
defendant Ganga Ram is a brother of the 
appellant and the defendant Gokal Chand 
is the son of Ganga Ram. 

The defence is that the appellant is not 
and never was a partner in the firm in 
question. The suit was dismissed on the 
ground (1) that it was barred by O.II, r. 2 
and (2) that the plaintiff had not shown that 
he was a partner of this firm. 

It appears that the parties to the present 
appeal were partners in certain saltpetre 
works at Chhapanwali and Gujranwala, 
The appellant brought a suit for dissolution 
of partnership in each of these under- 
takings, but subsequently he. admitted that 
there was only one. partnership in respect 
of the saltpetre works, namely, the Chhapan- 
wali concern, and that Gujranwala under- 
taking was merely a branch of the Chhapan- 
wali business. A decree has been given 
for the dissolution of the partnership in the 
Chappanwali enterprise and it has been 
agreed that the accounts of the Gujranwala 
concern shall be taken in that dissolution 
matter. 4 

The firm of Ganga Ram Gokal Chand 
was formed for the purpose of carrying on 
money-lending and real estate business, The 
onus is upon the appellant to show that 
he is a partner in this business. There 
is no written agreement of partnership and, 
therefore, it is necessary for the plaintif 
to show that the conduct of the parties to- 
wards one another, the mode in which. they 
have dealt with one another, and the modėin 
which each has with the knowledge of the 
other dealt with other people, raises a 
necessary presumption that a partnership 
was entered into. As arule, in the absence 
of direct evidence of partnership the re- 
lationship is shown by books of account by 
correspondence, by the evidence of em- 
ployees, by admissions,` and so forth. In 
the present case there is no such evidence 
and the plaintiff is driven to rely upon two 
circumstances which he claims show that 
he supplied capital for the working of this- 
firm and was a sleeping partner in it, One 
of these circumstances is that Ganga Ram 
had drawn certain sums from the Chhapan- 
wali business and transferted these sums 
to the Ganga Ram Gokal Chand firm. The 
appellant alleges that these sums were 
portions of the Chhapanwali capital and 
accordingly is the joint capital of himself 
and the respondents, and this shows that 
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he has contributed working capital to the 
Ganga: Ram-Gokal Chand concern. The 
answer to this, however, is that the sums 
drawn from the Chhapanwali business 
were drawn by Ganga Ram himself, 
debited to himself alone, and placed by 
him in the Ganga Ram-Gokal Ohand 
concern. The only inference to be drawn 
from this circumstance is that Ganga Ram 
was drawing some of hisown money out of 
the Chhapanwali partnership in order to 
help and finance his other enterprise. . There 
is no evidence that the appellant himself 
put any money whatsoever into this latter 
concern. 

The other circumstance relied on by the 
appellant is a vague statement by Gokal 
Chand made on cross-examination that the 
Ganga Ram-Gokal Chand firm paid for a 
` number of years some money to the 

Chhapanwali factory as income-tax. This 

may mean that the Ganga Ram-Gokal 

Chand firm were helping the Chhapanwali 

business by advancing money to discharge 

a portion of their income-tax liabilities but 

it is not sufficient as proof that the part- 

ners in the one concern are necessarily 

partners in the other. 4 

These are the only two circumstances 
which can possibly be relied:upon by the 
appellant as establishing his contention that 
the Ganga Ram-Gokal Chand enterprise is 
a branch of the main:trading concern at 
Cbhhapanwali.. 

In our opinion this evidence is wholly 
insufficient to establish 
Agreeing as we do, therefore, with the Trial 
Court that the appellant has not shown 
himself to be a partner in jthe firm of 
Ganga Ram-Gokal Chand, we dismiss the 

_ appeal with costs. 


R. L. Appeal dismissed. 


MADRAS HIGH COURT. 
APPAEL AGAINST ORDER No. 365 or 1923. 
November 13, 1925. 
_Present:—Mr. Justice Devadoss and 
Mr. Justice Wallace. 

NORI VENKATAKRISHNAYYA— 
DEFENDANT No. 6—PETITIONER— 
ÅPPELLANT 


VETSUS 
KUNDRITHI BYRAGI AND OTHERS— 
RESPONDENTS. 

Hindu Law—Sums misappropriated by father as 
trustee —Sons, liability of. 

Under the Hindu Law a son is liable to account for 
-amounts collected by his father in his capacity as 
trustee but subsequently misappropriated by him, 
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The fact that the misappropriation amounts to a — 
criminal offence does not affect his liability. j 


Garudu Sanyasayya v. Nerella Muthemma, 48 Ind. 
Cas. 740; 85 M. L. J. 661; 9L. W. 1; 25 M. L. T. 86, 
followed. 

Appeal against an order of the Court of 
the Subordinate Judge, Bapatla, in E. A, 
No. 1564 of 1921, in O. S. No. 87 of 1918. f 

Mr. V. Ramadoss, for the Appellant. 

Mr. K. Kameswara Rao, for the Respond- 
ents. 

JUDGMENT.—The contention -of Mr, 


` Ramadoss in this appealis that the debt 


incurred by the father was in the capacity 
of a trustee and, therefore, he must have 
been considered to have criminally mis- 
appropriated the trust funds and that the 
son’s share cannot be made liable for such 
a debt. 

There is nothing to show that the first 
defendant misappropriated any amount so 
as to bring him within the clutches of the 
Criminal Law and all that was found against 
him was that certain sums of money for 
which he was accountable were not account- 
ed for by him andin a scheme suit he was 
ordered to pay the amount which came into 
his hands. We do not think that will amount 
to misappropriation or breach of trust within 
the meaning of s, 403 or 406 of the Indian 
Penal Code. Ifhe had been found guilty 
of breach of trust, he would have been 
removed from his office of trusteeship. But 
he has been allowed to continue. There- 
fore, we cannot hold that he was guilty of 
breach of trust. : 

Even if it is found that he misappropriat- 
ed the amount which came into his hands 
we donot think the sons can escape the liabil- 
ity to pay their father’s debt. Mr. Ramadoss 
relied strongly upon Durbar Khachar. v. - 
Khachar Harsur (1). That case was con- 
sidered by the learned Chief Justice and 
Mr. Justice Seshagiri Iyer in Garudu San- 
yasayya v, Nerella Muthemma (2). There 
they held that “under the Hindu Law, a 
person was liable to account for amounts 
collected by his father and {grandfather in- 
their capacity as trustees but subsequently 
misappropriated by them. The fact that 
the misappropriation amounts to a criminal 
offence.did not affect his liability.” We are 
entirely in accord with the principle of this 
decision. Therefore, we consider that there 
is nothing in this contention, 

(1) 32 B. 348; 10 Bom. L. R. 297. 

(2) 48 Ind. Cas. 740; 35 M. L. J. 661; 9 L. W, 1; 25 
M. L. T. 86. 


Ti 
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The next point is that the son, the appel- 
lant, was specifically exonerated by the 
decree. The decree has not been produced 
before us. There is nothing to show tbat his 
share of the family property was exonerat- 
ed. If there was anything in this point 
it would have been pressed before the 
learned Judges who remanded the suit for 
disposal on the merits. 5 

No doubt this point was raised in the 
grounds of appeal but it evidently was not 
pressed. There are no materials before us 
‘for holding that the appellant’s share was 
exonerated by the decree passed in the 
scheme suit. : 

The next question is one of fact. The 
contention of the appellant that he was 
divided from his father was disbelieved by 
the lower Court. We have been taken 
through the evidence on his side and we 
find that the evidence is not only unsatis- 
factory but even if believed does not go 
to show that the property attached fell 
to the share of theappellant on partition. 
The evidence as to partition is very un- 
satisfactory and we have no reason to 
differ from the finding of the learned Judge 
which we consider to be correct. 

The appeal is dismissed with costs. 

V. N. V. Appeal dismissed. 


LAHORE HIGH COURT. 
First Crvit APPBAL No. 1531 oF 1921. 
May 28, 1925. 

Present:—Mr. Justice Abdul Raoof and 
Mr. Justice Harrison, 

Bhai JAWAHAR SINGH AND Sons— 
DEFENDANTS—APPELLANTS 
VETSUS 
Tue SECRETARY or STATE ror INDIA 

IN COUNCIL—PLAINTIFF—RESPONDENT. 

Contract Act (IX of 1872), ss. 89, 48—Contract, 
refusal to perform—Other party, remedies of—Rescis- 
sion of contract—Lahore High Court Rules and Orders, 
Vol. V, Ch. XX,r. 1—Documents, printing of. 

Where a person who has contracted to supply goods 
to another writes to say that he will not supply the 
goods, the latter has three courses open to him. He 
can write back accepting the position and so fulfil the 
requirements of s. 39 of the Contract Act. He can 
also act upon the refusal by going to the open market 
and purchasing the goods therefrom. In either of 
these cases he can sue for damages. 
adopt either of these courses, he can ignore the refusal 
and treat the contract as still subsisting. But if he 
does so, it must inure for the benefit of both sides, 
and s. 48 of the Contract Act will apply. [p. 637, col. 
2.] 

There‘ore, where a person has contracted to supply 
goods to another throughout the year according to his 
requirements, the latter, on a refusal by the former 
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to supply the goods, must accept or reject the offer of 
rescission there and then. It is not possible for him 
to go on accepting the offer by instalments throughout 
the year. If he does not take action by word or deed 
he cannot keep alive the contract for his own purpose 
and treat it as rescinded so far as any benefit to the 
other party is concerned. In other words if he does 
not adopt either of the alternative courses by which 
hecan put an end tothe contract, he must inform 
the other party of his requirements as they arise, to 
enable him, if he wishes, to carry out the contract 
as it affects the remaining instalments. [1bid.] 


The party on whom the duty falls for having a 
document printed is not the party which relies on 
the document in the sense that he produced it, but 
the party for whom in appeal the document is ne- 
cessary and essential, and it is as necessary and essen- 
tial to an appellant who impugns the correctness of 
a document or contends that it has not been cor- 
rectly weighed and interpreted that it should be 
printed, as that the judgment which he attacks 


“should be printed. [p, 638, col. 2.] 


First appeal from a decree of the Senior 
a udge, Lahore, dated the 3lst May 

921. ; 

Lala Moti Sagar, R. B., aud Lala Durga 
Das, for the Appellants. 

Messrs. Noadand Ram Lal, for the Re- 
spondent. 


JUDGMENT.—In this suit the Secre- 
tary of Staté sued a firm Bhai Jawahar 
Singh and Sons, claiming damages for the 
breach of a contract. He was given a decree 
for the full amountclaimed of Rs, 24,328-11-1, 
and the defendant firm appeals, The facts 
as stated in the plaint are that the Inspector- 
General of Prisons invited tenders for the 
supply of yarn suitable forthe manufacture 
of prisoners’ clothing etc., ete. for a period 
of 12 months. In reply to this letter the de- 
fendant firm tendered. The tender was ac- 
cepted anda formal agreement was executed 
on thel8th of August 1917. The terms of 
the agreement were that the defendants 
were to supply cotton yarn to the various 
Jails in the Province in accordance with 
demands to be made by them. Several orders 
of October and November were not com- 
plied with anda letter was written on-the 
7th of November drawing the attention of 
the defendant firm to this fact and threaten- 
ing it that.unless the goods were sup- 
plied they would be purchased in the 
open market and the difference would be 
charged to them. Further defaults were 
made andon the 6th of December the In- 
spector General served a registered notice 
upon the defendants calling upon them to 
comply with the demands and pointing 
out the consequences which would follow 
upon failure to doso. To this the defend- 
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ant firm replied by a letter dated the 14th 
of December 1917 printed at page 62 in 
which they asserted that the plaintiff had 
broken the contract by ordering cotton 
which was not.covered by the terms of 
that contract, demanded their security back 
and the payment of outstanding bills and 
recited categorically that under these 
circumstances they were compelled torescind 
the contract. In the following month the 
_ Inspector-General issued instructions to the 
Superintendents of various Jails that, as the 
firm was unable to supply yarn, purchases 
might be made in the open market up till 
the date on which the contract would have 
terminated. In the present suit the plaintiff 
claims damages representing the difference 

between the pricesthat were actually paid in 
“the open market for the cotton required and 
the prices at which the defendants had con- 
tracted to supply, In their reply, the defend- 
ants traversed most of the allegations made 
by the plaintiff. They contended that the 
agreement was bad on. account of vagueness, 
that the contention contained in their letter 
of the 14th of December was quite correct, 
_ that it was the plaintiff who had broken the 
contract byordering goods not covered by 
the terms of the contract and by delaying 
payment for the goods supplied, and that 
they themselves had committed no breach 
-whatever. They questioned the correctness 
of the plaintiffs allegation as to the pur- 
chase of the goods and the rates paid. In 
para. 5 of the plaint it had béen stated that 
owing to a rise in the price of cotton yarn 
the defendants stopped supplying yarn to 
the Jails. To this the defendants’ reply was 
that “Itis not admitted that the rate of 
yarn rose in the month of October 1917 and 
that the defendants accordingly stopped 
supplying goods. The rest of the para. is 
not denied.” This we can only read as 
meaning that they did stop supplying goods 
but that the reason was not as given in the 
plaint. The defendants also took a -point 
regarding what are called half counts, which 
was definitely dropped in appeal. On the 
18th of January 1919 Mr. Mahtab Singh, 
who was appearing for the plaintiff, stated 
that the defendants had broken the contract 
on the 14th of December and refused to 
carry out the terms of the contract. On 
these pleadings 15 issues were framed and 


the Trial Court held that a breach had been . 


committed on the 14th of December which 
entitled the plaintiff to claim damages, and 
that the amount of damages was proved by 
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the evidence which consisted of the oral 
statements of various Jailors and of the. 
documents produced by them. It held that 
the agreement was not bad for vagueness 
and that the plaintiff had not committed 
any breach by ordering cotton for purposes 
not indicated in the contract. 

On appeal the points pressed by Counsel 
are that the agreement was bad for vague- 
ness, that the plaintiff did commita breach 
by ordering goods not covered by thé terms, 
that the defendants did not commit any 
breach and that this letter dated 14th of 
December amounted to nothing more than 
an offeror notice intimating their intention 
not tocarry out the terms of the contract, 
that this was a nullity until either acted 


. upon or accepted by the plaintiff and as it 


was not so accepted nor acted upon, it had 
no effect whatsover. He further contends 
thateven if damages be decreed against 
him, the plaintiff has not proved the amount 
which heis liable to pay. The point re- 
garding the vagueness of the terms of the 
contract is not seriously pressed. The con- 
tract is for an indefinite supply of cotton to 
be ascertained at subsequent dates. The 
quantities were subsequently ascertained as 
i EN akak of the various Jails materia- 
ized. 

So far as the purpose for which the cotton 
was to be used is concerned, the defendants 
took their stand on the terms of the letter 
calling for tenders as recited in the plaint. 
This stated that cotton yarn was required 
for prisoners’ clothing, ete., etc. Inthe letter 
printed at page 62,in which the defendants 
stated very clearly that they had no inten- 
tion of carrying out the contract they omit- 
ted the words “etc. etc.” and said that “the 
contract was limited to supply of cotton for 
the manufacture of prisoners’ clothing only.” 
This was not thecase and the interpretation 
placed upon the invitation by the defend- 
ants themselves may be seen from their ten- 
der printed at page 4, the schedule at page 5 
signed by them, and the agreement at page 6 
in which they make no mention of the pur- 
poses for which the cotton was required and 
merely speak of “the said goods.” In the 
schedule at page 5 one of the descriptions of 
supplies required is “bump yarn for ropes,” 
and the defendants have been wholly unable 
to explain how this could be required for 
prisoners’ clothing. Itis then urged that 
the words “etc. etc.” must be read as mean- 
ing ejusdem generis. The requirements of 
prisoners, under this head so far as we know, 
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are confined to clothing and woollen blank- 
ets, and the words “ete. ete.” cannot, there- 
fore, refer to their requirements. Itis ad- 
mitted by the plaintif that he did order 
yarn for manufacturing muslins, dusters 
and other articles, and supplied these.manu- 
factured articles not only to other Govern- 
ments Departments butalso to the general 
public. We areofopinion thatthe words 
“ete, etc.” cover all purposes for which cotton 
is required in the Jails whether for the 
manufacture of good or for internal con- 
sumption. It has not been contended that 
any unreasonable quantity of cotton was 
demanded nor that the defendants were pre- 
judiced or injured inany way by the nature 
of the demands and the qualities required 
being ofan unexpected or unprecedented 
deseription. We hold that the contract 
was good and valid. The questions re- 
main of whether the contract has been 
broken, and if so, who is responsible for the 
breach. 

The position taken by the defendants is 
that the preliminary stages consisting of 
their repeated failures to supply the goods 
ordered and the action taken by the plaint- 
iff in writing to them on the 6th of Decem- 
-ber 1917 must be ignored as mere preli- 
minaries and that the first step towards the 
breach was committed by them in writing 
their letter of the 14th of December 1917, in 
which they categorically refused to carry 
out the contract. This, it is pointed out 
amounted only to a noticeor offer under s. 
39 and unlessit was accepted or acted upon, 
it was wholly inoperative and void. The 
plaintiff on the other side contends that, 
even if this view be taken, he did act upon 
their letter, in that he stopped sending fur- 
ther demandsand did supply his require- 
ments from the open market. He contends 
that the fact that he did so piecemeal or on 
various dates throughout the year as re- 
quirements aroseis whollyimmaterial. We 
have been referred by Counselto Bilasiram 
Thakursidass v. Ezekiel Abraham Gubbay 
(1) Rash Behary Shaha v. Nrittya Gopal 
Nundy (2) and Manindra Chandra Nanday 
v. Aswint Kumar Acharyya (3).and we 
agree with Mr. Moti Sagar that this position, 
as defined by him, is quite correct so far as 
the future requirements were concerned 


presuming always that this letter of the 14th 
are ee Cas. 1; 43 O. 305; 20 O. W. N. 240; 23 


(2) 33 C. 477; 3 0. L.J 
(3) 60 E pes. 337; 48°, vr 32 0. L, J. 168; 25 
OW. NG? 
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of December amounts toa notice or, offer 
under s. 39. 

The plaintiff's claim may be divided into 
two halves, the first being the damages 
claimed on account of the high price of the 
goods purchased to supply the deficit caus- 
ed by the failure of the defendants to carry 
out the orders received before the 14th: of 
December, and the second consists of the 
damages claimed onaccount of the purchases 
madeathigh prices during the remainder 
of the yearand it appears to be that while 
the plaintiff is entitled to the first he is not 
entitled to the second. On receiving this 
letter of the 14th of Decembar the plaintiff 
had three courses open to him. He could 
write acknowledging itsreceipt and accept- 


ing the position as there defined, and so fulfil 


the requirements of s. 39. He could also 
act upon the letter by goinginto the open 
market and purchasing his requirements 
for the year, and in either case he could sue 
the defendants for damages, these damages 
being calculated at the date, i. e., ata future 
date on which the requirements would arise, 
this calculation being necessarily a matter 
of guess work. Ifhe did not adopt either 
of .these alternatives he could ignore the 
letter and treat the contract as still subsist- 
ing. But, ifhedid so, it must inure for 
the benefit of both sides, and s. 48 of the 
Contract Act would apply. It was not possi- 
ble for him to go on accepting the offer 
of the 14th of December in instalments 
throughout theyear. The various authori- 
ties quoted do not say definitely in so many 
words that he could not do so, but they 
make it quite clear, in our opinion; that 
this is the position. Ifhe does not take 
action by word or deed he cannot keep the 
contract alive for his own purpose and 
treatit as rescinded so far as any benefit, 
which might accrue tothe defendants, is 
concerned. In other words if he does not 
adopt either of the alternative courses, 
whereby he can put an end to the contract, 


-he must inform the defendants of his re- 


quirements as they arise so as to enable 
them if they wish, to repent and to carry 
out their contract so far as it affects the 
remaining instalments. We do not wish to 
be understood to lay down that the purchase 
must be made as one transaction and that 
reasonable latitude would not be allowed to 
the promisee in providing himself with the 
goods. This latitudewould doubtless cover 
the purchase from several sellers extended 
over a reasonable time, but in our opinion 
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it could not cover the facts of this case so 
far as it includes the waiting for the actual 
amounts to be ascertained and the exten- 
sion of the purchases over many months. 

Inthis case the plaintiff did not adopt 
any of the three courses open to him in its 
entirety. He accepted the offer of the 14th 
of December inso far as he went into the 
market and supplied his wants represented 
by the goods he had ordered and which the 
defendants had failed tosupply. He might 
at the same time have supplied his future 
wants which would accrue during the rest 
of the year. But the fact that he did not 
do so does not, in our opinion, debar him 
from claiming damages on the amount of 
goods which he did buy there and then. 
It was unnecessary for him to communicate 
the fact of his purchase; his action in mak- 
ing the purchase was sufficient. We, there- 
fore, find that-he is entitled to the first part 
of his claim only. 

The ultimate position of the plaintiff is 
that continued defaults were made which 
constituted a notice to him of the defend- 


ants not to be bound by the contract and- 


not to carry out its provisions. He replied 
in his letter of the 6th December in which 
he had accepted the notice and left it open 
to the defendants to withdraw it by carry- 
ing out their part of the bargain. As ex- 
plained in Bilasiram Thakursidas v. Eze- 
keil Abraham Gubbday (1) this letter is not 
sufficiently definite by itself to terminate 
the contract, and even though the defend- 
ants by their reply of the 14th December, 
definitely refused to accept the opportunity 
given them that refusal cannot be treated 


as dating back in such a way as to render > 


the unconditional acceptance contained in 
the letter of the 6th December an uncondi- 
tional and absolute acceptance except to 
„the extent described above. There is, there- 
fore, in ,our opinion, no such definite 
acceptance and no such definite act on 
the part ofthe plaintiff, as is required by 
s. 39. The contract was, therefore, kept alive 
so far as the late requirements are con- 
cerned. 

As regards the measure of damages to 


which the plaintiff is entitled it is contend- - 


ed by Counsel that the plaintiff is entitled 
-to none as he has not followed the proce- 
dure laid down in theagreement and called 
upon the Superintendents of the various 
Jails to assessthe damages, and after their 
doing so he has not allowed one month to 


the defendants in which to appeal against 
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their decision to the Inspector-General. 
He relies on para.4 of the contract. We 
are of opinion that there is no force in this 
contention. Itis not a question of a refer- 
ence to arbitration. The Superintendents 
of the Jails or any other subordinates of 
the Secretary of State could only sue for 
damages in accordance with s. 74 of the 
Contract Act, and it is thesedamages which 
the plaintiff claimed. 

Regarding the actual amount and the 
rates, etc., the defendants contend that their 
appeal must succeed because the respond- 
ent has failed to print all thedocuments on 
which he relies, and' quotes Kartar Singh 
v. Labh Singh (4) in support of this view. 
In our opinion this ruling does not place 
the interpretation, which they wish, on the 
rules regarding printing. In that case it is 
clearly stated that the District Judge con- 
sidered one document only and rested his 
decision thereon. The Judges of this 
Court took a different view of the value of 
that document and thus finally decided the 
case. The respondent wished to rely upon 
other documents which he had not asked 
to have printed and some of which were 
apparently named but not considered by 
the District Judge. Inthis caseitis not a 
question of mere reference to the documents 
for the Trial Court has clearly relied upon 
them and considered them in its judgment 
and based its decision upon them, and, there- 
fore, we are of opinion that under r. 1, 
Ch. XX of the Rules and Ordersof the High 
Court, Volume V,it was the duty of the 
appellant to print these documents. In the 
second place the portion of this ruling 
which follows the decision regarding the 
one document-is, in our opinion, an obiter 
dictum. Theold rule was very clear and 
the recent amendmentof 1922 runs as fol- 
lows:—‘‘(L) (a) Plaint and Pleas (b). Such 
documents either referred to in the plaint 
as forming the basis of thesuit or consider- 
ed by the lower Court in its judgment as 
may be specified by either party in res- 
ponse to anotice within the period of 30 
days etc..” 

And the party on whom the duty falls is 
not the party, which relies on the docu- 
ment in the sense that he produced it, but 
the party for whose case in appeal the docu- 
ment is necessary and essential, andit is 
as necessary and essential to an appellant 
who impugns the correctness of a docu- 


(4) 74 Ind. Cas. 685; 5 L.L J. 100; A. I. R. 1923 
Lah, 355, í 
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ment or contends that it has not been 
correctly weighed and interpreted that it 
should be printed as that the judgment, 
which he attacks, should be printed. The 
test is whether the appeal can proceed and 
` can be argued without it, and whether the 
appealis self-contained. Whatthe appel- 
lant does in this case is to contend that the 
lower Court was wrong and must be held 
to have given a wrong decision, because 
the respondent did not have certain docu- 
ments printed. Ifin addition to the docu- 
ments considered by the lower Court in 
its judgment or referred to in the plaint 
other documents are required by the other 
side, it is for that side, which requires 
them, to have them printed, Counsel 
points to r. 5 (1), the last two lines of which 
seem to contain a mistake. Whether they 
do or do not, the earlier part of the Chapter 
is, in our opinion, quite clear. The defend- 
ants-appellants have not seen fit to have 
any of the documents printed which they 
wish to attack, and cannot, therefore, refer 
to them, and they are unable to show that 
the damages awarded by the Trial Court 
have not been correctly calculated. 

The only question remaining is up to 
‘what purchases or rather damages on pur- 
chases of goods indented for before the 14th 
December are to be allowed. Counsel for 
the defendants has suggested that if the 
various pleas of vagueness, etc., are not 


successful purchases up to the 3lst Decem-’ 


ber should be allowed. We do not con- 
sider this would give a` reasonable opportu- 


nity for the purchase of the goods and we- 


take the 3lst January 1918, as the last day 
on which the plaintiff was entitled to act 
and render the defendants liable. Before 
the 14th December the plaintiff had made 
good the defaults of the defendants and 
acted upon their refusal to the extent of 
purchasing goods for which he had to pay 
Rs. 619-13 more than the contract rates. 
Between the 14th December and the 3lst 
January he similarly purchased goods for 
which hehad to pay Rs. 3,428-14 more than 
the contract price. While keeping in mind 
that the purchases are not to be allow- 
ed to exceed the indents we have not 
confined the purchases strictly to the 
identical Jails and have allowed a purchase 
of the same amount as a previous indent 
even if shown against another Jail. The 
final result is, therefore, that the plaintiffis 
entitled to Rs. 4,048-11. We accept the 
appeal of the defendants in so far as to 
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reducetheamountofdamagesto Rs. 4,048-11, 

The defendants have succeeded on a 
highly technical pointand the equities are 
entirely with the plaintiff, whose suit has 
failed to the extent of 5/6ths because he 
did not observe the very strict and very 
technical requirements of the law. We 
leave the parties to bear their own costs 
throughout. 


N. H. Appeal partly accepted. ` 


MADRAS HIGH COURT. 
Seconp CUIyIL APPEAL No. 197 or 1923, 
October 7, 1925. 

Present: —Justice Sir Charles Gordon 
Spencer, Kr. 
MYLAVARAPPA RANGAPPA NAIDU— 
DEFENDANT No. 1—APPELLANT 
versus 
BASANNA SIMON AND O0OTARRS— 


PLAINTIFFS Nos. 1 to 4—RESPONDENTS, 

Estoppel—Transfer as guardian of minor—Sub- 
sequent ‘transfer as -owner—Subsequent transferee, 
whether estopped—Mortgage—Redemption -before time 
—Cause of action—Suit for possession—Premature suit 
for redemption—Period expiring during pendency of 
suit—Decree, whether can be granted—Procedure. ` 

Where a Hindu widow, as guardian of her alleged 
adopted son, mortgages certain property as belonging 
to the son, and subsequently transfers the same pro- 
perty in her own right as a Hindu widow, the trans- 
feree from the widow is not estopped from asserting 
his vendor's title. In fact there is no question of 
estoppel in such a case. [p. 640, col. 2.] 

A mortgagor cannot be allowed to. redeem the 
mortgage before the expiry of the term mentioned in 
the mortgage-deed, unless there is .a contract to the 
contrary in favour of the mortgagor. [p. 641, col. 2.) 

Especially in the case of a usufructuary mortgage, 
the mortgagee is entitled to insist on his full term of 
enjoyment where there areno clear words in the 
mortgage-deed permitting the mortgagor to redeem 
before the expiry of the period. [p. 642, col. 1.] 

Bakhiawar Begum v. Ifusaini Khanam, 23 Ind. Cas. 
355; 36 A. 195; 18 C. W. N. 586; 26 M L.J. 474; 12 
A. L. J. 473; 19 O L., J. 477; (1914) M. W. N. 411; 15 
M. L. T. 389; 16 Bom. L. R. 344; 1L. W. 813; 411 A. 
84 (P. C.) and Bir Mohamed Rowther v. Nagoor Row- 
ther, 25 Ind. Cas. 576; 27 M. L. J. 483; 16 M. L., T 
163, followed, f 

A party suing for possession must show that on the 
ap of the suit he is entitled to the relief. [p. 642, col, 

A suit for redemption of a usufructuary mortgage 
which is premature, cannot be decreed on the period 
of mortgage expiring during pendency of the suit. In 
such a case the only course is to dismiss the suit with 





` liberty to bring a fresh one on a proper cause of action, 


1bid.) 

[ Ramanadan Chetti v. Pulikutti Servai, 21 M. 288: 8 

M. L. J. 121; 7 Ind. Dec. (x. s.) 559, followed. X 
Subbaraya Chetty v. Nachiar Ammal, 44 Ind. Cas, 

863; (1918) M. W. N. 199; 7 L. W. 403, not followed. 


Second appeal againsta decree of the 
Court of the Additional Subordinate Judge, 
Vizagapatam, in A, S, No, 19 of 1922, pre- 
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ferred against that of the Court of the 
District Munsif, Vizagapatam, in O. S. 
No. 243 of 1919. 

Messrs. A. Krishnaswami Iyer and K. 
Kameswara Rao, for the Appellant. i 

Messrs. T. M. Krishnaswami Iyer and P. 
Bapiraju, for the Respondents. 

JUDGMENT.—This is a suit for re- 
demption. The plaintiffs obtained a decree 
for redemption in the Court of the District 
Munsif of Vizagapatam and the decision 
was confirmed on appeal. The defendants, 
who represent the mortgagees, contend 
that the plaintiffs’ suit is not maintainable, 
first, because the plaintiffs have no locus 
standi to maintain the suit as they are 

` estopped from asserting that their vendor 

had any title to convey to them; and 
secondly, because the term of the mort- 
gage has not expired and the. suit is pre- 
mature. 

The lands in dispute were the property 
of one Anga Narasimhtlu who died in 
1901 leaving a widow Rangamma and two 
daughters. After his death the widow put 
forward Anga Ramaswami as having been 
adopted to her deceased husband. On 6th 
April 1902 she executed a usufructuary 
mortgage for Rs, 1,000 in favour of the 
first defendant. The mortgagor under this 
document was her adopted son Ramaswami 
represented by his guardian the adoptive 
mother. On 2nd May 1906, another usu- 
fructuary mortgage was executed by the 
widow as guardian of heradopted son for 
Rs. 1,400. In this mortgage the prior 


mortgage ‘of 6th April 1902 was merged. - 


This. mortgage, Ex. B, is sought to be re- 
deemed in the present suit. On 2nd July 
1910 Rangamma sold the suit property to 
the plaintiffs’ father. On 6th July 1910 
the adopted son who also had attained 
majority, sold the property to Vaddadi 
‘Ramaswami, who in his turn on llth 
January 1912 sold the same property to 
Mylavarappa Venkata Rao. The plaintiffs’ 
father brought a suit in 1910, QO. 8. 
No. 61 of 1910 on the file of the Court of 
the Subordinate Judge of Vizagapatam, to 
eject the present appellants after declaring 


the mortgage in their favour to be invalid.’ 


That suit was dismissed, the plaintifi’s 
right to redeem the mortgage being left 
open and he being given liberty to bring 
another suit. In 1912 the two daughters 
instituted a suit O. 8. No. 18 of 1912 in 


the Court of the Subordinate Judge of 


Vizagapatam to declare the adoption of 
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Anga Ramaswami invalid. It was held 
that the adoption . was not proved, and this 
decision was confirmed by the High Court 
on appeal. One other fact requires to be 
mentioned, namely, that Rangamma exe- 
cuted a Will on 3rd April 1902 bequeath- 
ing all her properties in favour of her 
adopted son and two daughters one-third 
to him and two-thirds to the daughters. As 
Rangamma is still alive, though not a 
party to the present suit, it is unnecessary 
to consider the effect of this testamentary 
disposition. 

On the first point the appellant’s Vakil 
argues that the mortgage having been 
given in the name of the adopted son, the 
plaintiffs who claim by purchase from the 
widow have no equity of redemption in 
their favour, and the adopted son having 
sold the property to Vaddadi Ramaswami 
who again conveyed it to Mylavarapu 
Venkata Rao, it is suggested that, if any 
one has the equity of redemption, it must 
be Mylavarapu Venkata Rao. Again he 
contends that the widow, having executed 
the plaint mortgage-deed as guardian of 
her adopted son, would be estopped from 
claiming any right ofredemption in her- 
self and that the plaintiffs, being repre- 
sentatives of the interest of the widow, are 
similarly estopped. y 

In my opinion, there is no estoppel in 
this case. The plaintiffs’ father purchased 
the property under Ex. A from the widow 
who sold it in her own right and not as 
guardian of her adopted son. In fact she 
would have had no right to sell the pro- 
perty on his behalf if the adoption was 
a valid one as by that time he had attained 
his majority. The validity of the adoption 
was the subject of O. 8. No. 18 of 1912. 
It has not been putin issue in this suit 
although the Subordinate Judge in his 
judgment states that there was infact no 
adoption. The appellants who claim to 
set up jus tertii in Venkata Rao asa de- 
fence to plaintiffs’ suit do not themselves 
claim under Venkata Rao. The plaintiffs 
have never made any representation as to 
the ownership of the property conflicting 
with their case in the present suit and 
defendants have not been misled by their 
conduct, Their father purchased the 
widow's interest in the suit property under 
Ex. A and as possessing that interest, 
they certainly have the right to redeem 
the property from any encumbrances upon 
it, as they are persons having an interest 
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within the meaning of s. 91 of the Transfer 
of Property Act. The defendants could 
only defeat the plaintiffs’ right to redeem 
by showing that at the date ofthe plaint- 
. iffs’ father’s purchase the widow had no 
interest to convey.. This they have not 
done, as they have not attempted to show 
that Anga Ramaswami was validly adopted. 

I now pass on to the second question 
whether the suitis premature. The mort- 
gage-deed, Ex. B, is a peculiar document. 
It provides thatthe rent of the land should 
go towards the interest due upon the prin- 
cipal and that the mortgagee should keep 
the surplus asa deposit withhim. As the 
rate of interest was 6 per cent.and the 
amount of the principal was Rs. 1,400, Rs.84 
out of the rent of Rs, 147 went towards 
interest and the balance of Rs. 63 was to 
be kept by the mortgagee towards the 
discharge of the principal. Then there is 
a provision that the principal shall be dis- 
charged by seven instalments of not less 
than Rs. 200 each within 15 years’ time. 
Finally the mortgagor contracts to take 
back thelandand the bond at the end of 
the mortgage (thanahaakarna) which does 
notappear to mean upon the mortgage 
amount being cleared off (thanakathirina). 
The time for the payment of the instal- 
ments is not specified. Apparently the 
mortgagor was at liberty to pay off the 
instalments at any short intervals at his 
pleasure provided that not less than Rs. 200 
were paid ata time. There is no express 
provision in Ex. B that on payment of the 
whole of the mortgage amount at any time 
before the expiry of 15 years, the mort- 
gagor can recover the land. Itis conceiv- 
able that the parties intended this, . but 
failed to express their intention in proper 
language. As such a term gives an ad- 
vantage to the mortgagor, it was necessary 
that it should be clearly expressed. The 
mortgage-deed being dated 2nd May 1906, 
the term of the mortgage did not expire 
till 2nd May 1921 and this suit, having 
been instituted on 23rd April 1919 is 
prima facie premature. In the plaint the 
cause of action is stated to have arisen 
on- the date when the mortgagor gave 
noti¢e of his intention to redeem, which is 
obviously wrong. 

In Bakhtawar Begam v. Husoini Khanam 
(1) their Lordships of the Judicial Com- 

(1) 23 Ind. Cas. 355; 36 A. 195; 16 C. W. N. 5&6; 26 
M. L. J. 474;12 A. L. J. 473; 190. L. J 477; (1914) 
M. W. N. 411; 15 M. L. T. 389; 16 Bom, L, R, 344; 1 
L. W, 813; 411. A. Bi (P, O), 
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mittee quote the judgment of the Allahabad 
High Court to this effect. 

“ Ordinarily, a mortgagor cannot, before 
the time limited for payment to the mort- 
gagee expires, take proceedings to redeem. 
The reason for this is, that it. was the 
agreement of the parties that the mort- 
gage should, during the intervening time, 
remain as security for the money advanced 
and, therefore, it is not competent for either 
party to disturb that relation.” 

They go on to observe in their own 
words:— 

“Baut there is nothing in law to prevent 
the parties from making: a provision that 
the mortgagor may discharge the debt 
within the specified period and take back 
the property. Such a provision is usually 
to the advantage of the mortgagor.” 

In Bir Mohamed Rowther v. Nagoor Row- 
ther (2) a Bench of this Court, following the 
Privy Council ruling, held that a mort- 
gagor could not be allowed to redeem the 
mortgage before the expiry of the term 
mentioned in the mortgage-deed, unless 
there was a contract to the contrary in - 
favour of the mortgagor. In Vadju v. 
Vadju (3) it was held that the mere use 
of the word ‘“‘ within” was not sufficient 
indication that the mortgagor might re- 
deem before the expiration of the term. 
Westropp, C. J., stated the general princi- 
ple to be that the right to redeem and 
the right to foreclose must ordinarily be 
regar ied as co-extensive. He remarked 
that if there was an intention to make 
the mortgagor's position more favour- 
able than the mo>rtgagee’s, some stronger 
expression should have been used in 
the document than the Marathi word “ant” 
which signifies “within a certain date,” 
In Rose Ammal v. Rajarathnam Ammal 
(4) Shephard, J., observed that the rule of 
mutuality is not an inflsxible and universal 
one and that if the parties intend that 
redemption should take place only at the 
end of the given term, they should indi- 
cate that intention in the words of the 
deed, This seems to put the onus on the 
wrong shoul-lers, as the learned Judge was 
dealing with an’ exception to a general 
rule. In Chandu v  Kovrit Poojari (5) 
Wallis, ©. J., and Seshagiri Iyer, J., re- 


(2) 25 Ind. Cas. 576; 27 MLL. J. 483; 16 M, L.T, 
(3) 5 B. 23:3 Ind. Dec (x, s.) 16, 


(4) 23 M. 33; 8 Ind. Dac. (x. s.) 418, 
(5) 80 Ind, Cas, 370; 29 M, Ta J, 88, 
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ferred to the mortgagor's right to redeem 
before the end of the period and to the 
Privy Council decision in Bekhtawar Begam 
v. Husaini Khanam (1) and they allowed 
redemption to be made in view of the pro- 
vision in the mortgage before them provid- 
ing for payment by the mortgagor on or 
before a certain date. In Dronamraju 
Lakshmi v. Immani Seshayya (6) Devadoss, 
J., allowed a mortgagor to redeem before 
the expiry of the term, as an equitable 
remedy called forin the circumstances of 
that case. 


In the document before me there are no 
clear words which permit the mortgagor to 
pay the whole of the principal on or before 
the expiry of the mortgage term and to 
obtain possession of the land. Asit is a 
usufructuary mortgage, the mortgagee is 
entitled to insist on the term which pro- 
vides for 15 years’ enjoyment (see Shephard 
and Brown’s Commentary on s, 60 of the 
Transfer of Property Act, page 260 of 7th 
Edition), The mortgagee under the terms, 
of this document, could not enforce his 
rights until the full 15 years were over. 
There must be mutuality in such an agree- 
ment. It is provided that the profit or 
loss arising from the yield of the mortgage 
land should be borne by the mortgagee. 
He may have been -unwilling to take a 
mortgage for less than 15 years, and he may 
fairly have expected the losses in unfavour- 
able years to be made good by gains in 
more favourable years. I think thatI am 
bound to follow the decision in Bakhtawar 
Begam v. Husaini Khanam (1) and the de~ 
cision of a Bench of this Court in Bir 
Mohamed Rowther v. Nagoor Rowther (2). 


The respondents’ Vakil has pointed out 
that although the cause of action for re- 
demption may not have arisen at the date 
of the plaint, more than 15 years had 
elapsed at the date of the hearing at the 
first and the second appeals. The Sub- 
ordinate Judge has also relied on this cir- 
cumstance. Subbaraya Chetiy v. Nachiar 
Ammal (1) a Bench of this Court under 
special circumstances granted a decree 
where the cause of action'arose subsequent 
40 the date of the suit. That case is in- 
consistent with the decision in Ramanadan 


ye 90 Ind. Cas. 138; 48 M. L. J, 363; A. I R.1925 
ad. . . 
ion’ 44 Ind. Cas, 863; (1918)-M. W, N. 199; 7L. W, 
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Chetti v. Pulikuttt Servai {8) where the rule 
of procedure that a party suing for posses- 
sion must show that on the date of the 
suit he was entitled to relief is followed. 
Suits for possession are exceptions to the 
general rule. In Doraisami Pillai v.’ 
Chinnia Goundan (9) it was held that a suit 
for redemption was liable to be dismissed 
on the pleadings in the plaint, and ihe 
plaintiff during the pending of the suit ob- 
tained a conveyance which cured his want 
of title and he was allowed to amend his 
plaint and obtain a decree for redemption. 
In that case the flaw in the plaintiffs’ 
right to redeem was not that his suit was 
premature in point of time but that he 
had not got title from the true owner. The 
case is not an authority for the proposi- 
tion thatifa suitis premature at the date 
of institution, a decree can nevertheless be 
granted. In my opinion the only course 
where the plaintiff brings his suit before 
the cause of action arises, is to dismiss the 
suit with liberty to bring a fresh suit upon 
a proper cause of action. f 

- The second appeal is, therefore, allowed 
and the suit will be dismissed with costs 
throughout. 

V.N.V. 


N. H. Appeal dismissed. 
mY) 21M. 288; 8M. L. J. 121; 7 Ind. Dec. (N. B.) 


(9) 43 Ind. Oas. 560; 34 M. L. J. 258; 22 M. L. J. 538; 
(1918) M. W. N. 89; 7 L. W, 335. 


MADRAS HIGH COURT. 
FULL BENCH. 
ORIGINAL SIDE APPEAL No. 47 or 1924, 
January 18, 1926. 

Present :—Bir Victor Murray Coutts Trotter, 
Kr., Chief Justice, Mr. Justice Krishnan, 
and Mr. Justice Beasley. 

S. HARI RAO—APPELLANT 


versus 
Tar OFFICIAL ASSIGNEE, HIGH 
COURT, MADRAS AND OTHERS— 
RESPONDENTS. 

Presidency Towns Insolvency Act (III of 1900), 
s. 10l—Party aggrieved—Order of Court confirming 
sale of insolvents property by Official Assignee— 
Appeal, 

An insolvent has, after adjudication, no legal interest 
in his estate and has no right to interfere in the 
realisation of that estate and cannot be treated as 
aggrieved by any order passed in the course of such 
realisation. 

The insolvent, therefore, has no right of appeal 
against an order by Court confirming a sale of part 
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of the estate which was originally his and subsequent- 
ly vested in the Official Assignee. $ 

Sakhawat Ali v. Rada Mohan, 49 Ind. Cas. 816; 41 
A. 243, followed. 

Ex parte Sheffield, (1879) 10 Ch. D. 434; 40 L. 'T. 15; 
27 W. R.6232 and In re Leadbitter & Harvey, (1879) 10 
Ch. D. 388; 48 L, J. Oh. 242; 39 L. T, 286; 27 W. R. 
267, relied on, j 

Observations of Oldfield, J., in Sivasubramania 
Pillai v. Theethiappa Pillai, 15 Ind. Cas. 572; 45 M. 
` L. J. 166; 18 L. W. 636; (1923) M. W.N. 895; A. L R. 
1924 Mad. 163; 47 M. 120, dissented from. 

Appeal from an order of Mr. Justice 
Waller, dated the 4th March 1924, passed in 
the exercise of its order and issuing judg- 
ment of the High Court ia Insolvency Peti- 
tion No. 218 of 1922. i 

This Original Side Appeal coming on for 
hearing on the 7th October 1925, upon read- 
ing the grounds of appeal, the said order in 
I. P. No. 218 of 1922 and the material 
papers in the case and upon hearing Mr. 
M. S. Venkatarama Iyer, for Respondents 
Nos. 2 and 4, and Messrs. P. R. Srinivasa 
Aiyangar and A. Rajagopala Aiyangar, 
for the Appellant, on the preliminary objec- 
tion raised by the said Vakil for Respond- 


ents Nos. 2 and 4 thatthe appellant-insol-- 


. vent has no right to appeal, and Respond- 
ents Nos. l and 3 not appearing in person 
or by Pleader the Court (Coutts Trotter, 
C. J. and Mr. Visvanatha Sastri, J.) made the 
following 

ORDER OF REFERENCE TOA 
f FULL BENCH. 


We refer the following qùestion to a Full, 


Bench:— 

“Whetherthe decision in Sivasubramania 
Pillai v. Theethiappa Pillai (1) is correct 
or whether the decision in Sakhawat Ali v. 
Radha Mohan (2) should be followed.” : 





Messrs. P. R. Srinivasa Iyenger and A. 
Rajagopala Iyenger, for the Appellant. 
Mr. 5. Venkatarama Iyer, for the Respond- 


ents. 
JUDGMENT OF THE FULL 
BENCH. 

: Coutts Trotter, C.J.—The question 

raised here is whether the insolvent has 
a right of appeal against an order con- 
firming asale of part of the estate which 
was Originally his and subsequently vested 
in the Official Assignee, an order which he 
sought to oppose, ‘I'he matter was referred 
to a Full Bench in view of what were re- 


presented to be the directly conflicting deci- 
: 1) 75 Ind. Cas, 572; 45 M. L. J. 166; 18 L. W. 636; 
- (1923) M. W. N. 895; A. L R. 1924 Mad. 163; 47M. 


120. 
(2) 49 Ind, Oas, 816; 41 A, 243, 
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sion of this Court in Siva Subramania Pillai 
v. Theethiappa Pillai (1) and of the Alah- 
abad High Court in Sakhawat Ali v. Radha 
Mohan (2). We observe that the English 
decisions on the subject were not cited 


so far as appears from the report of the’ 


Madras Court. We have examined those 


decisions and come to the conclusion that 


they ought to be followed. $ 

The only ground on which the insolvent's 
right to appeal can be based is that he is 
a person aggrieved because his estate 
having vested in the Official Assignee, he is 
nevertheless entitled to say that, if all the 


claims of the creditors who had proved’ 


were set aside or discharged, by payment 
he would have an interest in the surplus 
which might be left over. The leading 
English cases, Ex parte Sheffield (3) and In re 
Leadbitter & Harvey (4) have disposed of this 
contention on grounds which we think, are 
unanswerable. The insolvent has no legal 
interest but has merely a hope of expecta- 
tion andas James, L.J, pointed out, the 
mischief of allowing a bankrupt on the con- 
tingent chance of his ultimately acquiring 
title to some surplus which might never be 
realised to interfere with and embarrass the 
administration of the estate would be im- 
measurable. We are of opinion that the 
insolvent has no right of,appeal which will, 


` therefore, stand dismissed. The question 


referred to us was perhaps not rightly 
framed, and I say so with more freedom 
because I drafted it myself. I have had 
the advantage of perusing the judgment 
about to be delivered by Krishnan, J., and I 
see that we can follow the ruling in the case 
of Sakhawat Ali v. Radha Mohan (2)-with- 
‘out necessity of saying that Sivasubra- 
mania Pillai v. Theethiappa Pillai (1) was 
wrongly decided. The right claimed by 
the insolvent in the latter case was to 
object to acreditor’s proof and that is not 
directly before us. f 

Beasley, J.—I concur. 

Krishnan, J,—I agree with the learned 
Chief Justice that we should follow the 
view expressed in Sukhawat Aliv. Radha 
Mohan (2) which is in accordance with the 
view taken in the English cases cited to us 
Ex parte Sheffield (3) and in re Leadbeater 
Harvey (4). As pointed out in those rulings, 
the insolvent has after adjudication no 
legal interest in his estate which has vested 


(3) (1879) 10 Ch. D. 434; 40 L, T. 15; 27 W., R. 623, 
(4) (1879) 10 Ch. D, 388; 48 L. J. Ch. 242; 39 L, T, 
286; 27 W. R. 267, i 
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in the Official Assignee and he had, there- 
fore, no legal right tointerfere in the realisa- 
tion of that estate and he cannot be treated 
as aggrieved by any order passed in the 
course of such realisation. It is true that 
if any surplus remains after the creditors are 
paid in full, such amount will be paid over 
to the insolvent and it is also true that if a 
certain proportion of his debt is paid from 
his assets, he will be entitled to a dis- 
charge. But these are merely expectations 
as pointed out in the English cases which 
may or may not be realised. They do not 
give any legal right to the insolvent to in- 
terfere in the realisation of his property 
which is entirely left to the Official Assignee. 
The reasoning to the contrary in the 
judgment of Oldfield, J., in Sivasubramania 
Pillai v. Theethiappa Pillai (1) cannot be 
supported. That case itself was, however, 
one of an appeal -by the insolvent against 
an order admitting proof of a creditor to 
which he had objected. The question whe- 
ther the insolvent is a person aggrieved in 
such circumstances does not arise in the 
present .case and I express no opinion on the 
point. 

I would answer the reference by saying 
that the ruling in Sakhawat Ali v. Radha 
Mohan (2) should be followed and that no 
appeal lies in the present case, and I agree 
in dismissing the appeal. 

V, N.V, Appeal dismissed, 

R, L. 


OUDH JUDICIAL COMMIS- 

- SIONER’S COURT. 
Srconp Civin APPEAL No. 293 or 1923. 
October 30, 1924. 
Present:—Mr. Dalal, J. C. 
JAGANNATH PRASAD AND ANOTRER 
_-—PLAINTIFFs—A PPELLANTS 


VETSUS 
Tur AGENT, G.I. P. RAILWAY 
Compan Y— DEFENDANT— RESPONDENT. 
Railways Act (IX of 1890), s. 7—Suit for damages 
against Railway Company—Loss of goods-- Failure to 
put padlocks on waggons—Wilful neglect. — h 
.A Railway Company cannot be held guilty of wilful 
neglect by not putting on padlocks on the waggons 
immediately on hearing that thefts were frequent be- 
tween two Railway Sattions on running trains. 


Bengal & North Western Railway Co. 
Muisaddi, 7 Ind. Cas. 160; 7 A.L. J. 
tinguished. 


‘Second appeal against a decree of the 


v. Haji 
833, dis- 
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Additional District Judge, Gonda, dated 
the 6th July 1923, preferred against that of 
the Munsif, Tarabganj, dated the 19th Sep- 
tember 1922. 

Mr. Bisheshwar Nath, for the Appellante. 

Mr. G. N. Mukerji, for the Respondent. 

JUDGMENT.—A bale of cloth was 
consigned at the Victoria Terminus Railway 
Station for delivery at Nawabganj on the 
B. N. W. Railway. The evidence produced 
by the G.I. P. Railway Co., consisted of the 
statements of two officials, a Guard of a 
goods train and a transhipment clerk posted 
at Bhusawal Railway Station. The Guard ' 
deposed that the seals of the waggon in which 
this particular bale was contained were intact 
at the Pichaura Railway Station at 1-33 4. M., 


‘but were found to be broken when the 


train arrived at Bhusawal at 3-25 a. m. 
According to him the waggon was detached. 
so that its contents may be checked anda 
watchman re-sealed the doors, Next day at 
8 a.m. the transhipment clerk took over 
the custody of the waggon and checked 
the contents at 12-45 p.m. when this par- 
ticular bale was found short. It was argued 
that the servants of the Railway Company 
were negligent. The testimony ofthe two 
Raliway servants does not give rise to any 
such conclusion. The transhipment clerk 
first said that the doors of the waggon were 
open but afterwards corrected himself and 
stated that they were not open when he 
took charge of the waggon. It would not 
be possible to check the contents at night. 
The waggon was re-sealed and a watchman 
deputed to keep watch. There is no reason 
to suspect that this bale disappeared or 
was stolen while the waggon stood in the 
Bhusawal stationyard, The lower Appel- 
late Court was correct in holding that the 
loss was not due to theft by or to the 
wilful neglect of the servants of the G.I. P. 
Railway Company. 

The next allegation was that the Railway 
Administiation was guilty of wilful neglect. 
It appears that at the time of this loss 
there were frequent theftson running 
trains between Pichaura and Bhusawal. It 
was argued that seals were not sufficient 
protection under- those circumstances and 
padlocks ought to have been put on wag- 
gons. It must, however, be remembered that 
a large number of padlocks could not sud- 
denly appear as if by magic. Sters had to 
be taken to supply padlocks for a contin- 
gency like this and the Guard stated that the 
padlocks were subsequently supplied. Ido 
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not think that the Company could be held 
guilty of wilful neglect by not putting on 
. padlocks immediately on hearing that thefts 
were frequent between two Railway Stations 
on running trains. The case reported as 
Bengal & North Western Railway Co. v. 
Haji Mutsaddi (1) was quoted on behalf of 
the appellant. There, however, the Subordi- 
nate Courts had held the Company to be 
guilty of wilful neglect and the High Court 
refused to interfere when it was found that 
seals instead of padlocks were used to 
safeguard the contents ofthe waggons. In 
the present case the finding is against the 
appellant and this Court is called upon to 
-reverse it. The considerations, therefore, 
would be different here from those before 
the High Courtin the case quoted above. 
No wilful neglect of the Railway Adminis- 
tration is, therefore, proved.. 

When the appellant has failed to prove 
wilful neglect, the point is not reached of 
inquiry whether the loss was occasioned by 
theft or by robbery from a running train. 

It is, therefore, not necessary to inquire 
whether the word “‘robbery” in the Risk 
Note included theft or not. a: 

I dismiss this appeal with costs. 


G. E. _ Appeal dismissed, 
(1) 7 Ind. Cas. 160; 7 A. L. J. 833. 





BOMBAY HIGH COURT. 
First Crvin APPEAL No. 35 or 1925. 
November 19, 1925, 

Present :—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Ooyajee. 
HIRALAL AMBALAL—ApprELLANT 

` | versus 

MANILAL MAGANLAL— RESPONDENT. 

Execution of decree—Stay of execution—Executing 
Court staying execution on furnishing surety for 
interest--Appellate Court subsequently staying execu- 
tion on payment of security—HEffect on previous surety. 

Where a judgment-debtor obtains a stay order from 
the Executing Court pending the decision of appeal 
oo his furnishing a surety for the- payment of interest 
from the date of the decree upto å particular time, an 
order by the Appellate Court for stay of execution 
on judgment-debtor’s furnishing security for a 
particular sum puts an end to the future liability for 
interest of the previous surety from the date of such 
order. is 

First appeal against the decision of the 
First Class Subordinate Judge at Ahmeda- 
bad, in Darkhast No. 508 of 1924. 

Mr. P. B. Shingne, for the Appellant, 
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Mr. R. J. Thakor, for the Respondent. 
JUDGMENT.—This appeal raises an 

interesting question regarding the liability 
of persons who pass surety bonds on behalf 
of appellants who come to this Court ask- 
ing forarule for stay of- proceedings on 
what are called the usual terms. On the 
application by the appellant that the sale 
of his house in execution of a decree 
against him might be stayed pending the 
disposal of an appeal in this Court, it was 
ordered that the attachment should con- 
tinue and that on the applicant sundertaking 
not to alienate the property in question and 
to furnish security to the First Class Sub- 
ordinate Judge for interest on the decretal 
amount from the date of decree till end 
of June 1924, the sale should be stayed 
until the hearning of the said appeal by 
this Court, unless the opposite party showed 
cause why execution by sale of the attach- 
ed house should not be stayed within one 
month from the service of notice. There- 
after the present appellant passed a 
bond whereby he bound himself and his 
heirs and executors that whatever decree 
or order finally binding would be passed 
would be accepted by him and fulfilled. 
If he neglected to do that, then he the 
obligor, his heirs and ‘executors, gave a 
binding to pay the sum up to Rs. 1,100 
as might be fixed by the Court in respect 
of interest from the date of the decree of 
the Court up toJune 1924, On August 9, 
1923, the rule came on for argument. An 
order wasmade that the sale of the appel- 
lant’s house should be stayed on the ap- 
plicant giving security to the extent of 
Rs, 5,000 and if he failed to give that securi- 
ty, the execution should proceed. That is 
an entirely different order, and, in our 
opinion, put an end to the obligation of 
the present appellant, as he in effect bound 
himself to pay, if the judgment-debtor made 
default, such interest as would fall due 
from the date of the decree till the ques- 
tion, whether the debtor’s property should 
be sold, came before the Court. ‘A date 
was mentioned, no doubt, in the bond, viz., 
June 1924, but that date would clearly be 
subordinate to any order which would he 
made by the Court in the matter of the stay 
application. The result must be that the 
appeal will be allowed to this extent that 
the surety will only be liable for interest 
up to August 9, 1923, and not until Septem- 
ber 17, 1923, as held by the First Class Sub- 
ordinate Judge. 
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The cross-objections will be dismissed. 
There will be no order as to costs. 
E. L. Appeal allowed in part. 


LAHORE HIGH COURT, 

MISCELLANEOUS APPRAL No. 1941 or 1925. 
G „January 13, 1926. 

Present:—Mr. Justice Broadway. 
GAURI SHANKAR—DEFENDANT— 
Jopi APPELLANT 

oh versus 

ANANT RAM—P.aintire—REsPonDENT. 

“Court Fees Act (VII of 1870), Sch. I, Art. 1—Appeal 
from decree on award—Court-fee. 

An appeal from a decree based on an award filed 
through the intervention of Court must bear ad 
valorem Court-fee. 

Lala Dharam Das v. Ajudhia Pershad, 70 P. R. 
1881 and Hari Mohan Singh v. Kali Prosad Chaliba, 
33 O. 11, referred to. 


Appeal against a decree of the District 
Judge, Amritsar, dated the 25th May 1925, 
reversing that of the Second Class Sub- 
Tra Aroritsar, dated the 15th March 
1924. 

Mr. Lat- Chand Mehra, for the Appellant. 
Lala Badri Das, R. B., for the Respond- 


ent. 

JUDGMENT.—A suit was pending in 
the Court of the Subordinate Judge, 
Amritsar, between Anant Ram and Gauri 
Mal. During the pendency of the suit, 
the parties took action under para, 1 of the 
Second Schedule tothe C. P. O. of 1908, 
and the dispute between them was duly 
referred to arbitration. An award followed 
to which objection was taken. The objec- 
tion was set aside and judgment pronounc- 
ed according to the award as required by 
para. 16 (1). A decree followed upon that 
judgment so pronounced. 

Gauri Mal thereupon preferred an appeal 
to the learned District Judge attacking the 
judgment pronounced under para. 16 (1). 
Objection was taken to the hearing of the 
appeal on the ground, that it was improper- 
ly stamped. This objection was given 
effect to by the Additional District Judge 
and the appellant was directed to make 
good the necessary OCourt-fee. This he 
refused to do and the appeal was rejected. 
Gauri Mal has now come up to this Court 
through Mr..Lal Chand Mehra, and I have 
heard Mr. Badri Das for the respondent. 

It was argued by Mr. Mehra that inas- 
much as the order filing the award was 
appealable unders 104 (f) of the C. P.O, 
such an appeal would lie with a Court-fee 
of Re. 1. As a matter of fact there are 
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authorities which lay down that although. 
an appeal under s. 104 (f) is competent not- 
withstanding the fact thatan award though . 
filed has been the basis of a decree in its 
terms, nevertheless the Court-fee payable 
on such an appeal would be ad valorem: 
see in this connection Lala Dharam Dasv. 
Ajudhia Pershad (1) and Hari Mohan Singh 
v. Kali Prosad Chaliba (2). It is, however, 
not necessary for me to discuss this matter 
any further inasmuch as the view taken by 
the District Judge is correct in this parti- 
cular case. Mr. Lal Chand Mehra claimed 
to be entitled to appeal under s. 104 (f), 
C. P. C. A reference to that section, how- 
ever, shows that it relates to an order filing 
or refusing to filean award in an arbitra- 
tion without the intervention of the Court, 
In the present case, the arbitration was 
made under the provisions of para. 1 of 
the Second Schedule and that being the 
case there was no order necessary nor was 
one passed within the meaning of s. 104 (7). 

In the present case the proceedings were 
governed by para. 16, and Mr. Lal Chand 
has been unable to show me-under what Jaw 
he is entitled to appeal against the judg- 
ment pronounced under para, 16. Whether 
or not an appeal against the decree was 
competent, the Court-fee, undoubtedly, 
should have been paid as calculated by the 
learned District Judge. 

This appeal is, therefore, dismissed with 
costs. 

RL Appeal dismissed. 

(1) 70 P. R. 1881. 
(2) 330. 11. 


BOMBAY HIGH COURT. 
Seconp Civit APPBAL No. 594 or 1925, 
January 8, 1926. : 

Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Uoyajee. 
MANEKLAL VADILAL-—PLAINTIFE— 

APPELLANT 
VETSUS 
CHANDULAL BALABHAT SHAH— 
DEFENDANT— RESPONDENT. 

Court Fees Act (VII of 1870), s, 12—Set-off—Court- 
fee not paid—District Judge, power of, in appeal— 
Document admitted without Court-fee—Party's right 
to object. h 

It is opan to an Appellate Court to direct a defend- 
ant, who has obtained a set-offin the Trial Court 
without paying Court-fee on his written statement, 
to pay the Court-fes before allowance of the set-off. 

Where oncsa document, such as an unstamped 
written statement of a defendant claiming a set-off, 
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has been admitted in the Trial Court without objection, 
it is not forthe plaintiff to say in appeal that the 
document should be struck off from the record; the 
- Court is entitled to allow the defendant on payment 
of proper fee, to rely upon the set-off. 


Second appeal from the decision of the 
District Judge, Ahmedabad, in Appeal No. 
523 of 1924, summarily dismissing the appeal 
from the decision of the Joint Subordinate 
J idee at Ahmedabad, in Suit No. 1038 of 
1923. 

Mr. H. V. Divatia, for the Appellant. 

Mr. R. J. Thakor, for the Respondent. 

JUDGMENT.—The plaintiff sued on 
a writing to recover Rs. 1,000 with interest 
at nine per cent. from September 24, 1920, 
The defendant claimed that, after he exe- 
cuted that writing, there were share deal- 
ings between himself and the plaintiff, with 
the result that the plaintiff became indebt- 
ed to the defendant to the extent of 
Rs. 971-14-0. The Judge allowed the defend- 
ant to set-off his claim, holding that the 
plaintiff's claim for interest during the 
period of two years was improper, and 
found that nothing was due to the plaintiff, 
and dismissed the suit. 

In appeal the District Judge dealt with 
the contention of the plaintiff that the set-off 
was wrongly allowed, as no Court-fees were 
paid by pointing out that the provisions of 
the Court Fees Act were not to be made 
the means of harassing an opponent. He 
refers to some decision of the Privy Council 
without giving the exact reference. It is 
quite true that the objection as to Court- 
fees should have been taken in the lower 
Court. But itis open to the District J udge 
under s. 12 of the Court Fees Act, to direct 
the defendant to pay the Court-fees on his 
written statement before the set-off could 
be allowed. Asa matter of factin a case 
of this nature, when once a document is 
admitted by the lower Court, it is not for 
the plaintiff to say that the document should 
be struck off from the record; the Court is 
` entitled to allow the defendant, on pay- 
ment of the proper fee, to rely upon the 
set-off. i 

We dismiss the appeal with costs there- 
fore, but direct that the respondent should 
pay the proper Oourt-fee on his written 
statement within a week after the record 
reaches the lower Court. 

N. H. Appeal dismissed. 


HARIDAYAL ¥, SUNDERLAL, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT.. 
APPEAL FROM APPELLATE DEOREE No, 199 
or 1923. 

April 30, 1924. 
Present:—Mr. Hallifax, A. J. ©. 
HARIDAYAL—Dzrenpant—APPELLANT 
versus . 

SUNDERLAL—PLAINTIFF—RESPONDENT. 

Interest Act (XXXII of 1839), s. 1, applicability of 
—Contract Act IX of 1872), s, 73—-Payment made by 
plaintiff on behalf of defendant— Interest, whether can 
be allowed. : 

The Interest Act forbids nothing. It permits the 
Court to alow interest in certain circumstances, but 
does not limit the allowance of interest to those cir- 
cumstances. [p. 648, col. 1.] 

Itis hard to imagine a casein which the Court is 
permitted to allow interest by the Interest Act, which 
itis not expressly permitted to allow by some later 
Act, so that the Act as it contains nothing prohibitory 
is now obsolete unless such a case exists. [p. 648, col. 
2 


Where one person makes a payment on: behalf of 
another under the mistaken impression shared by both 
of them that he is bound to make the payment, he is 
entitled to recover the amount of the payment from 
the person on whose behalf it was paid together with , 
interest. [p. 648, col. 1] 


Appeal against a decree of the Addi- 
tional District Judge, Bilaspur, dated the 
19th January 1923, confirming that of the 
Second Subordinate Judge, Bilaspur, dated 
the 25th of September 1922. 

Mr. M, R. Bobde, for the Appellant. 

Mr. F. C. Ghosh, for the Respondent. 

JUDGMENT.—tThe village, in respect 
of which the decree in this suit orders pay- 
ment by a co-sharer of the remuneration of 
a lambardar to the plaintiff-respondent, 
has been divided into pattis since he was 
appointed to that office for the whole mahal 
and no further appointments have been 
made. The plaintiff, therefore, is not the 
lambardar of the defendant's patti; when 
the partition was made he ceased to be the 
nominal lambardar even of his own patti, 
though for that patti only he remained so 
for all practical purposes, as was explained 
in Ramakrishna Puri v. Tanba (1). He can- 
not, therefore, claim the remuneration of 
a lambardur in respect of the defendant's 
atti. 

j On his behalf it is urged that the 
plea of his not being the lambardar was 
never raised in the Courts below, where it 
was impliedly admitted that he was, in the 
plea that he had agreed to forego the remu- 
neration. It was certainly never pleaded 
that he was not the nominal lambardar of 


(1) 71 Ind. Cas. 777; 19 N. L.R. 59; A, LR, 1923 
Nag, 153; 6 N. L. J. 85. 
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the defendant's patti and of the others that 
made up the whole mahal, but it was very 
clearly pleaded that he performed none of 
the duties of that office and had none of 
the responsibilities of it in respect of the 
defendant's patti. The plaintiff is certainly 
not entitled to any remuneration as lam- 
bardar of that patti, even if he could be so 
entitled in the absence of a fixation of the 
rate of remuneration by the Deputy Com- 
missioner, which is doubtful. 


It is admitted for the defendant-appel- 
lant that he is bound to re-pay to the 
plaintiff the sums the latter paid on his 
behalf, although he paid them under the 
mistaken impression, shared by the defend- 
dant, that he was bound.to doso as lam- 
bardar. It is, however, contended that no 
interest should have been awarded for the 
period before the suit, and reliance is 
placed on the provisions of the Interest Act 
of 1839 as explained by the Madras High 
Courtin Kamalammal v. Peeru Meera Levvai 
Rowthen (2). 


The learned Judges held in that case 
that though s. 73 of the Contract Act, es- 
pecially in the light of illustration (n) attach- 
ed to it, undoubtedly applies to contracts 
or obligations resembling those created by 
contract to pay money, yet “to construe the 
section as giving a right to interest even 
in those cases in which it could not be 
‘awarded according to the provisions of Act 
XXXII of 1839, would be to hold thatthe 
latter enactment was virtually répealed by 
the former”, which is “totally opposed to 
the maxim generalia specialibus non dero- 
gant.” 

In respect for the learned Judges I have 
made a very anxious’ examination and 
comparison of the single section of the In- 
terest Act and s. 73 of the Contract Act, but 
I can find no conflict of any kind between 
them. Ifthere were any conflict, then I 
would say that at least an equally possible 
“interpretation of the Latin maxim men- 
tioned is that the very general provisions 
of the Interest Act cannot detract from the 
special provision made in s. 73 of the Con- 
tract Act. The Interest Act forbids nothing, 
It permits the Court to allow interest in 
certain circumstances, but does not limit 
the allowance of interest to those circum- 
stances; indeed it expressly provides in its 
concluding words “that interest shall be 


y 20M. 48l; 7 M.L. J, 263; 7 Ind. Dec. (x. s.) 
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payable in all cases in which it is not 
payable by law”. 

` The ruling was followed by the same 
Court without comment and apparently on 
the principle of stare decisis in Subramania . 
Aiyar v. Subramania Aiyar (3) but in the 
Bombay High Court Chandavarkar and 
Pratt, JJ., mentioned it, in Saunadanappa. 
v. Shivbasawa (4) and took the contrary 
view, for reasons with which I amin res- 
pectful agreement. I find it hard to imagine 
a case in which the Court is permitted to 
allow interest by Act XXXII of 1839 which 
it isnot expressly permitted to allow by some 
later Act, so that, as it contains nothing 
prohibitory,:it is now obsolete unless such 
acase exists. 


The only other contention raised for 
the appellant is that he ought not in any 
case to be made to pay interest on a sum 
of Rs. 30 which he sent to the respondent 
by money order on the 25th of February 
1920, five days after it was due to be paid 
into the treasury. lIt appears that this 
money order was taken to the respondent's 
house, but he was away at that time, and 
the money was returned to the appellant 
by the Post Office: In the circumstances 


. the appellant could only assume that the 


respondent had refused to accept the money 
as he has done notinfrequently. The re- 
spondent, on the other hand, knew that the 
money had been brought to his house in 
his absence and returned in circumstances 
which were bound to lead the appellant to 
believe that he had refused to accept it, but 
he did nothing to correct that impression. 
1 think, therefore, that he was not entitled 
to interest on the amount, nor to his costs 
in respect of it. 

In the result then there will be a re- 
ductionin the amount decreed of Rs, 86-4 
for the lambardar’s remuneration, on which 
no interest was allowed, and of Rs. 8-5-3 
as the interest on the sum of Rs. 30 which 
has been mentioned, making a total of 
Rs. 91-93. It has already been held that 
the plaintiff is not to get his costs in res- 
pect ofa further sum of Rs. 30. The sum 
claimed in the lower Courts was Rs, 358 11-6. 
The total costs in those Courts will, there- 
fore, be paid in the proportion of one by 
the plaintiffand three by the defendant. 
In this Court the defendant claimed a re- 
duction of Rs, 135 in the decretal amount 


(3) 31 M. 250; 3 M. L. T. 278; 18M. L, J. 245, 
(4) 31 B. 354; 9 Bom. L. R, 439. 
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and the costs. J'he reduction granted is 
one of Rs 94-9-3 and the costs in respect 
of the claim for Rs. 30, which amount to a 
couple of annas more than Rs. 5. Costs 
in this Court will, therefore, be paid in the 
proportion of one by the appellant and three 
by the respondent. 


Z. K. Order accordingly. 


ee 


BOMBAY HIGH COURT. 
First Orvin Appaat No. 13 or 1924. 
September 2, 1925. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
BODHRAO GOPALRAO MUTALIK— 
Puaintrrrs—~A PPELLANTS 


versus 
SHRINIVAS ATMARAM JOG— 
DEFENDAaNTS— RESPONDENTS. 

Bombay Regulation XVI of 1827, s. 20, construc- 
tion of —Grantee from Deshpande, alienation by— 
Restriction. 

Section 20 of the Bombay Regulation XVI of 1827 
must be strictly construed. The section covers the 
case of an alienation of watan lands by an incumbent 
of the hereditary office of Deshpande and not an 
Crh by any grantee of that incumbent. [p. 650, 
col. 1. 

Therefore, sale of a land forming part of a Desh- 
pande watan granted by the Deshpande thereof to a 
mutalik as remuneration for services asa mutalik, in 
es ofa decree against the mutalik, is permis- 
§1Di6. 

First appeal from the decision of the 
First Class, Subordinate Judge at Dharwar, 
in Civil Suit No. 368 of 1920. 

Messrs. G. S. Rao and H. B. Gumaste, for 
the Appellants. 

Mr. G. N. Thakor (with him Mr. A. G. 
Desai), for the Respondents. - 

JUDGMENT. 

Fawcett, J.—The main facts under- 
lying this litigation are as follows :— - 

The Deshpande of the Karadgi Mahal 
granted certain lands to the plaintiffs’ an- 
cestor, on condition thathe should enjoy 
the same as remuneration for his services 
as a mutalik (i. e., deputy) of the Desh- 
pande. The lands came into the possession 
of Narso Venkaji, who was the father of 
the plaintiffs Nos. 4, 5 and 8, and in execu- 
tion of a decree passed against Narso the 
lands were sold to one Bashetappa at a 
Court auction in 1869. Bashetappa sold 
the lands to one Mahantappa, who in turn 
sold them to Balvant, the father of the 
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defendant No. 4. The sale to Bashetappa 
was subject to a mortgage, and in 1881 the 
father of defendant No. 3 brought a suit 
against the mortgagees in possession of 
the lands. He obtained a decree, in execu- 
tion of which he got possession of the 
lands in suit, and the defendants haye 
been in possession ever since. Narso died 
on September 30, 1916, and the plaintiffs 
sued to recover the lands on the allega- 
tion that the alienation of the lands was 
only valid for Narso's lifetime, so that 
upon his death they became entitled to 
them, 

The lower Court has held that the plaint 
lands were service watan lands of the 
Deshpandes of Mahal Karadgi, that the. 
plaintiffs are the hereditary mutaliks of 
these Deshpandes, that the plaint lands 
were assigned to the plaintiffs’ family for 
the performance of the dutiesof this mut- 
alikship, and that the plaintiffs are watan- 
dars in respect of those lands. But, on the 
other hand, it has held that Narso was 
the absolute owner ofthese lands in 18693 
and that the Courtsalein that year was 
a valid sale of such absolute ownership. 
The learned First Class Subordinate Judge 
holds that, in the circumstances, the sale 
is not affected by s. 20 of Regulation XVI 
of 1827, and that accordingly the plaintiffs 
arenot entitled to recover the lands. He 
dismissed their suit with costs. 

The main question, therefore, in this ap- 
peal is whether the alienation of 1869 is 
one which falls within the prohibition con- 
tained is s. 20 of the Regulation of 1827. 
This section must be read with the pre- 
ceding s. 19, which prescribes that the 
Collector shall keep a book recording the 
lands and allowances attached to heredit- 
ary District or village offices, -and that 
record shall specify the allowances, whether 
from land, ready money, fees or other per- 
quisites, etc., received for such offices. Then 
s, 20. clause first, says:— 

“The allowances so derived by a sole 
proprietor or occupant of an hereditary 
District or village revenue office, shall in 
future be considered strictly as the official 
remuneration of the person filling the office, 
and assuch shall not be subject to alienation 
by any incumbent,” l 

It has been held by this Court in Ravloji- 
rav v. Balvantrav Venkatesh (1) and by the 
Privy Council in Padapa v. Swamirao 


(1) 5B. 487; 3 Ind. Dec. (N. e.) 288, 
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Shrinivas (2) that an alienation which con- 
travenes these provisions is void ab initio 
as against the heir of the alienor. But the 
question on which the appellant has to 
satisfy us is that these lands are allowances 
attached to the office of mutalik, which 
come within the benefit of the prohibition 
against alienation. On this point I find no 
error in the reasoning of the Subordinate 
Judge, who has discussed the question after 
hearing full arguments upon it. It is quite 
clear that the Collector’s books have all along 
shown these lands not as part of the allow- 
ance attached to the mutalikship, but as 
an allowance attached to the office of 
Deshpande, This is, for instance, shown 
by the statement in the judgment of 1842, 
Ex. 77, that these lands were Chavrat 
lands of Deshpande. Again in the sale 
certificate of 1869 the lands are. described 
as standing in the khata of the Deshpandes 
Rangrao and Shamrao, In the judgment in 
the suit of 1870, Ex. 80, it is stated that the 
landin suit is one of the Deshpandes’ inam 
lands and has been entered in the account 
in their names. The Alienation Register 
under the Bombay Land Revenue Code 
similarly shows it as part of the Desh- 
pande land, while the sanad given to the 
plaintiffs is only in respect of a cash allow- 
ance and shows no service landsas attach- 
ed to the office of mutaltk Deshpande. 
On the other hand, the lands do appear in 
the sanad which has been issued to the 
Deshpande. Accordingly, it seems to me, 
that s. 20 only covers the case ofan aliena- 
tion of these lands by an incumbent of the 
hereditary office of Deshpande, and not an 
alienation by any grantee of that incum- 
bent. Being a. section which is opposed 
to the ordinary right of the subject to 
transfer lands without restriction, if must 
be construed strictly, and I think the 
Subordinate Judge is right in holding that 
it does not cover: the alienation of 1869. 
Nor do I think that assistance is given to 


the plaintiffs by the provisions of Bombay . 


Act IIL of 1874. First of all; those pro- 
visions, as pointed out by the Subordinate 
Judge, cannot have retrospective operation 
so as to affect an alienation made prior to 
the Act coming into force, unless there is 
some clear provision in the Act to the con- 
trary. There is nothing in that Act, which 
operates to bring the case under the terms 

(2) 2t B. 556; 2 Bom. L. R. 548; 4 C. W. N. 517; 


27 I A. 86; 7 Sar. P.Q. J 710; 12 Ind. Dec. (N. 8) 
901 (P. 0). 
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of s. 5 (1) (a) of the Act, and no authority 
for holding that s. 5 (1) (a) applies has 
been cited to us. The Act clearly differ- 
entiates between alienations prior to the date 
of the Act coming into force and aliena- 
tions subsequent “to that date. Thus 
s. 10 does not render it obligatory on the 
Collector to declare an alienation made prior 
to the Act's commencement null and void 
whereas under s. 11 heis required in the 
case of an alienation made after the Act 
has come into force to declare such aliena- 
tion null and void. Action has been taken 
accordingly in this case by the Revenue 
Authorities who have, on the ground that 
the alienation was prior to the Act coming 
into force, refused to interfere. There cer- 
tainly seems no proper ground for the Civil 
Courts to take a different view, having 
regard to the provisions of s. 20 of the 
Regulation, to which 1 have already refer- 
red. 

I would, therefore, dismiss the appeal 
with costs. 

MadgavkKar, J.—I agree. The appel- 
lants are watandars but mutalik watandars 
under the Deshpande waiandars. The land 
in suit is watan land appertaining not to 
the mutalik watan but to the Deshpande 
watan. The incumbent within the meaning 
of s. 20 of the Regulation XVI of 1827 is the 
Deshpande and not the mutalik, as is clear 
from the sanad of 1864. From the sanad 
of 1864 to the mutalik Deshpande and the 
view of the Collector and Commissioner 
from 1883 onwards, it follows that whe- 
ther it is or is not open toa Deshpande to 
question the alienation by his predecessor, 
a Despande watandar in respect of this 
land it is not so open to the appellants, 
because . they are watandars of a watan 
other than the one to which these lands 
appertain, and because they obtained the 
grant of these lands from the Deshpande. 

‘The appeal, in my opinion, fails and must 
be dismissed with costs. d 


R. L. Appeal dismissed. 


LAHORE HIGH COURT. 
Second O1vIL APPEAL No. 2014 0r 1925. 
January 15, 1926. 
Present:—Mr. Justice Harrison. 
RIKHI KESH—PLAINTIFF—APPELLANT 

Versus , 
MELA RAM—DEFENDANT—RESPONDENT. 
Court Fees Act (VII of 1870), 3.7, cl. iv (f)—Sutt 
for accounts—Plaintif’s valuation, 
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In a suit for rendition of accounts, the option or 
discretion of the plaintiff in fixing his valuation is 
not confined to those cases where the value of the 
relief cannot be ascertained at the time the plaint is 
presented. 

Barru v. Lachhman, 22 Ind. Cas. 503; 111 P. R. 
1913; 223 P. W. R. 1913; 23 P. L. R.1914 and Manna 
Lalv. Samandu, 46 P. R. 1906; 94 P. L. R. 1906; 62 P. 
W. R. 1906, referred to. 

Second appeal from an order of the Senior 
Subordinate Judge, Amritsar, dated the 
ist July 1925, varying that of the Sub- 
ordinate Judge, Fourth Class, Amritsar, 

` dated the 27th January 1925. 

Mr. Dev Raj Sawhney, for the Appellant. 

Lala Moti Sagar, R. B., and Lala Har Pra- 
shad, for the Respondent. 

JUDGMENT.—Pandit Rikhi Kesh of 
Amritsar broughta suit against Mela Ram, 
his brother, for rendition of accounts, and 
valued his relief at Rs, 100. The defendant 
Mela Ram objected that the suit did not lie 
in this form and the Trial Court held that 
this was so, and passed an order to the 
effect that the plaint be returned for amend- 
ment, On appeal the Senior Subordinate 
Judgeheld that the suit for rendition of 
accounts did lie, and to this extent he ac- 
cepted the appeal. He further held, how- 
ever, that the valuation should have been 
Rs. 3,800 on the strength ofan application 
made in a partition suit pending at the 
time between the same parties, and he 

` directed the stamp to be made up to this 
figure, 

From this order an appeal has been pre- 
sented and Counsel relies on Barru v. 
Lachhman (1) and Manna Lal v. Samandu 
(2). The wording of the section is perfect- 
ly clear and I do not think there is any 
force in the contention on the other side 
that the option or discretion of the plaintiff 
in fixing his valuation isconfined to those 
cases where the value of the relief cannot 
be ascertained at the time the plaint is 
presented, though possibly combined with 
other circumstances the fact that such re- 
lief can be ascertained might bea reason 
for holding that the suit for accounts does 
not lie, The decision here, against which 
no appeal has been presented, is that the 
suit does liein this form, and, therefore, 
the plaintiff is entitled to exercise the pri- 
vilege of valuing his relief atany figure he 
chooses, and the stamp will have to be made 


(1) 22 Ind. Cas. 503; 111 P. R. 1913; 228 P. W. R. 
1913; 23 P. D. R. 1914. p 

©) 46 P.R, 1908; 94 P. L. R, 1908; 62 P. W,R. 
1906. 


GANPATRAO BHAVANRAO V, GANESH VISHNU HASABNIS, 


651 


up subsequently if relief of greater value 
be granted to him. 

I accəpt the appeal and direct that this 
suit proceed on the original stamp. The 
costs of the appellant will be paid by the 
respondent. 

N. H. 

8. S. 


Appeal accepted: 


9 


en 
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BOMBAY HIGH COURT. 
Szconp Crvin APPEAL No. 177 oF 1928, 
é September 1, 1925. 

Present :—Mr, Justice Fawcett and 
Mr. Justice Madgavkar. 

GANPATRAO BHAVANRAO— - 
PuaINTIFF—APPELLANT 


versus 
GANESH VISHNU HASABNIS 

AND OTHERS—DEFENDANTS—RESPONDENTS. 

Bombay Hereditary Offices Act (III of 1874), ss. 4, 
5—Mortgagee or lessce from watandar, whether watan- 
dar—Alienation of watan land—Period of operation. 

Legal possession within the lifetime of the mort- 
gagor or lessor watandar is.clearly not equivalent to 
the legal acquisition of title to the land which is con- 
templated in the definition of watandar. Therefore, a 
mortgagee or lessee from a watandar is not himself a 
watandar. [p. 652, col. 1.] ; 

An alienation of a watan land remaina in force 
only during the natural life of the alienor. [p. 652, 
col. 2.] 

Second appeal from the decision of the 
First Class Subordinate Judge, A. P., at 
Satara, in’ Appeal No. 18 of 1921, revers- 
ing a decree of the Subordinate Judge, 
Islampur, in Civil Suit No, 687 of 1918. 


My. P. B. Shingne, for the Appellant. 

Mr. Velinker, (with him Mr. K. N. 
Koyajee), for the Respondent. 

i : JUDGMENT. 

Madgavkar, J.—The question in this 
case is whether the plaintiff-appellant Gan- 
patrao is entitled to obtain possession of 
Survey No. 140, which is admittedly watan 
land, from the defendants-respondents. 
That survey number was mortgaged by his 


` grandfather Vithalrav to the predecessor-in- 


title of the respondents. In the redemption 
suit of 1883, the Civil Court ordered Vithal- 
rav to redeem within a certain period. 
Vithalrav failed to do so, and he forfeited 
his right to redeem. He then applied to 
the Deputy Collector for restoration of the 
lands and succeeded. In appeal. by the 
mortgagee-decree-holder the order was set 
aside by the Collector and the mortgagee 
re-instated. On the death of Vithalrav, the 
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appellant's father Bhavanrao passed a per- 
manent lease in favour of the respondents, 
for three survey numbers. The respondents’ 
father obtained possession of one survey 
number only—No, 140. The appellant ac- 
cordingly sues for possession of No 140 and 
a declaration in respect of the other two 
Survey Nos, 220 and 225. 

The two main issues when the parties 
went to trial were: firstly, whether the 
lease was operative after the life of Bha- 
vanrao, and secondly, whether the suit was 
barred by limitation. The appellants suc- 
ceeded on’ both the issues in the Trial Court 
` and the respondents in first appeal. . 

The first issue depends on whether the 
respondents are watandars of the same 
watan within the meaning of s, 5 of the 
Hereditary Offices Act III of 1874. It is 
argued for the appellant that they are not. 
It is contended for the respondents that 
they are holding watan property, legally 
acquired as laid down in the definition of 
watandar in s. 4 of the Act by reason of the 
order of the Civil Court and of the Collec- 
tor, which, it is said, binds the heirs of the 
mortgagor. 

With that contention we cannot agree. 
The decree of the Civil Court could not, 
by reason of s. 5 of the Act, operate beyond 
the lifetime of Vithalrav. The same may 
be said of the order of the Collector, and of 
the fact that on the death of Vithalrav, his 
son Bhavanrav chose not to challenge the 
respondents’ possession under s. 5 but 
created a permanent grant. The lease to the 
respondents cannot affect the rights of the 
present appellant to set aside his father’s 
lease after his father’s death. Legal pos- 
session within the lifetime of the mort- 
gagor or lessor watandar is clearly not 
equivalent to the legal acquisition of title to 

-the land, which is contemplated in the de- 
finition of “watandar” ins.4. We, there- 
fore, agree with the conclusion of the Trial 
Court, though not with its reasoning, that 
the respondents are not persons holding 
watan property legally acquired. They 
are not, therefore, watandars of the watan 
within the meaning ofs. 5. No question 
of taksim or share arises and itis, there- 
fore, unnecessary to consider the law in 
that respect. It follows that the appellant 
is entitled to the possession of Survey 
No. 140.. The Trial Court has held that he 
has failed to prove any cause of action as 
regards Survey Nos. 220 and 225 and 
_ refused the injunction, 
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Oa the question of adverse possession and 
limitation, the respondents -sesk to chal- 
lenge the correctness of the date of the 
death of the appellant's father. They do 
not, however,set up any alternative date. 
The lower Courts held on the meagre evi- 
dence before them that the appellant's date 
was correct. -The respondents’ possession 
under the lease by Bhavanrao in the life- 
time of Bhavanrao cannot be said to be 
adverse to the appellant nor their posses- 
sion in the lifetime of appellant’s grand- . 
father Vithalrav adverse to the mortgagor 
prior to the date of redemption or to the 
order of the Collector. 

For these reasons Jam of opinion that 
the appeal should succeed, the order of the 
lower Appellate Court be set aside, and 
the order of the Trial Court restored, with 
costs throughout against the respondents. 

Fawcett, J.—l agree. As to the point 
of limitation, the lower Appellate Court is 
clearly wrong in holding that there had 
been adverse possession, which would bar 
the plaintiff's suit. As authority, reference 
may be made to the recent Privy Council 
case of Madhavrao Waman Saundalgekar v. 
Raghunath Venkatesh Desphande (1). On 
the main question the first thing to notice 
is that cl. (a) of sub-s. (1) of s. 5 
clearly applies to the present case. Under 
sub-s. (2) of that section this el. (a) applies . 
to a watan in respect of which a service 
commutation settlement has been effected, 
unless the right of alienating the watan 
without the sanction of Government has 
been conferred upon the watandars by the 
terms of such settlement. The Gordon 
Settlement did not confer any such right of 
alienation, as has been held in Appaji. v. 
Kashav (2) and ether cases including Balku 
Sidu Kumbhar v. Vyankatesh Vaman Desh- 
pande (3). Therefore, we think, there is 
a direct prohibition against the alienation, 
which is relied upon by the defendants as 
constituting them watandars of the same 
watan. The prohibition is as to any transfer 
of interest beyond the natural life of the 
alienor. The Civil Court's decree is, in the 
circumstances, one which is liable to be set 
aside, so far as it might otherwise.effect an 


(1) 74 Ind. Cas. 362; 47 B. 798; 25 Bom. L. R. 1005; 
(1923) M. W. N. 689: A. I. R. 1923 P. O. 205; 33 M. L. 
T. 389; 28 O. W. N. 857; 20 L. W. 248; 50 I. A. 255; 
47 M. L, J. 248 (P. C). : 

(2) 15 B 13; 8 Ind. Dec. (N. 8.) 9. 

(3) 62 Ind. Cas. 942; 23 Bom. L. R. 799; 46 B. 52; 
A.T. R. 1922 Bom. 192. - : 
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alienation beyond Vithalrav’s lifetime. It 
is hardly necessary to cite authorities on 
this point, but I may referto Shivram 
Narsingrao v. Mahadev Narayan (4), where 
watan land was sold in execution of a decree 
and bought by the defendant, and it was 
held that he took merely the right, title 
and interest, of his judgment-debtor, and 
on the death of thelatter his right under 
the Court sale ceased. So here, any rights 
of the defendants, which they bad under 
the decree, must be deemed to have ceased 
upon Vithalrav’s death. As tothe Collector's 
order, that order merely decided that the 
alienation was not null and void ab initio, 
as had been held by the Deputy Collector. 
It cannot properly be extended to a decla- 
ration that the alienation would be valid 
after Vithalrav’s death ; and even if thé 
order had meant this it would be directly 
against the enactment contained ins. 5 (1) 
(a). Consequently, I think, itis clear that 
the defendants are not persons, who can be 
held to have “legally acquired” this 
“watan property, within the meaning of de- 
finition of watandar. It is not necessary to 
say what class of cases might be covered 
by this part of the definition of ‘“watandars”; 
but I may instance of the case ofa person 
to whom an alienation is made with the 
sanction of Government. 

Accordingly, I think that, although the 
reasoning of the Subordinate Judge who 
tried the case on the ramanded issue can- 
not. be supported, his conclusion is right, 
and Iconcurinthe order proposed by my 
ae brother. 

Appeal allowed. 

& ii Ind. Cas. 170; 37 B. 81; 14 Bom. L. R. 797. 


OUDH CHIEF COURT. 
Seconp Civin Appear No. 327 oF 1995. 
February 3, 1926. 
Present:—Mr. Justice Hásan. 
SAHAI SINGH AND ormmrs—PLaINTIFFS 
—APPELLANTS 


Versus 
SURAJPAL SINGH—DeErenpant— 
RESPONDENT. 
Custom—Succession—Wajib-ul-arz, congtructicn 0f— 
Widow succeeding as malik kamil—Abselute estate— 
Use of future tense in recording of custom—Inter- 
pretation, 
`. The words “malik kamil" 
absolute ownership. 
Where the widow ofa childless proprietor succeeds 


convey the idea of 
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to him as malik kamil as recorded in the wajib-ul-ar z 
she inherits an absolute estate, particularly where no 
line of devolution of the estate aiter the death of the 
widow is indicated in the entry. 

Sartaj Koer v. Mahadeo Bux, 92 Ind. Cas. 657, fel” 
lowed. 

Prima facie an entry ina wajib-ul-arz is intendcd 
to bea record ofcustom and not a record of the 
expression of wishes of the proprietors of the village, 
and use of the future tense does not in any sehse 
negative the existence of the custom but it only 
denotes that the pre-existing custom shall be appli- 
cable to cases which arise thereafter. 

Second appeal against the decree and 
judgment of the District Judge, Rae Bareli, 
dated the 7th April 1925, upholding that of 
the Subordinate Judge, Partabgarh, dated 
the 31st May 1924. 

Mr. Ram Bharose Lal for Mr. H. D. 
Chandra, for the Appellant. 

Mr. Radha Krishna Srivastava, for the 
Respondent. 

JUDGMENT .—This is the plaintiffs’ 
appeal in asuit for possession of certain 
shares in four villages, in a house and for 
the recovery of Rs. 250 as the price of cer- 
tain ornaments. The suit has failed in both 
the lower Courts except as to Rs. 40 as the 
price of some ornaments. 

Sahai Singh plaintiff No. 1 claimed title 
to a halfsharein the villages and in the 
house as the nearest reversioner with the 
defendant, Surajpal Singh, to the estate of 
one Bakhtawar Singh, the succession to 
which opened on the death of Musammat 
Gulab Kuar in November 1922. Musammat 
Gulab Kuar was the widow of Bakhtawar 
Singh. There were originally two other 
plaintiffs to the suit, Nageshar Singh and 
Chhatar Pal Singh. They were the pur- 
chasers of a portion of the interests of Sahai 
Singh plaintiff No. 1. Nageshar Singh 
died after the decree of the lower Appellate 
Court. His five sons and Sahai Singh and 
Chhatarpal Singh arethe appellants in this 
Court. 

In proof ofthe relationshipof Sahai Singh 
plaintiff and Surajpal Singh defendant 
with Bakhtawar Singh a pedigree was pro- 
duced. This was admitted. The chief 
defence to the suit, however, was that under 
a family custom Musammat Gulab Kuar 
held her husband's estate as an absolute 
proprietor and that in the exercise of her 
powers as such she bad made a gift of the 
zemindari shares and of the house in favour 
of the defendant, Surajpal Singh, só far 
back as the year 1884 and the defendant 
had been in possession thereof since. Both 
the Courts below have upheld the plea of 
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custom and dismissed the plaintifis’ suit 
on that ground in respect of the immove- 
able property. f 

Apart from other evidence the defendant 
relied upon four wajib-ul-araez of the four 
villages in suit in proof of the plea of 
custom, The entry as to custom in each of 
these wajib-ul-araez is to my mind perfectly 
clear. It invests the widow of a deceased 
childless proprietor with complete owner- 
‘ship of the estate of her deceased hus- 
band. The words used are “malik kamil” 
and no line of devolution of the-estate after 
‘the death of the widow is indicated in the 
entry. The interpretation which the.Courts 
below have placed on the entry and with 
which I agree is wholly covered by a recent 
decision of this Court in the case of 
Sartaj Koer v. Mahadeo Buz .(1) to which 
I was a party, and I have heard nothing at 
the hearing of this appeal which would 
induce me to interpret the present wajib- 
ul-araez in any different sense. 

Three of the wajib-ul-araez used future 
tense in respect of the devolution and dis- 
tribution of the estate of a deceased pro- 
prietor. On this ground the learned Pleader 
for the appellants argues that the entry 
connotes the wishes of the proprietors to 
be observed in future and is not a record 
of a pre existing custom. I am unable to 
accept this argument asa sound argument. 
The entry was prima facie intended to be 
a record of custom and not a record of the 
expression of wishes of the proprietors of the 
village. The use of the future tense does not 
in any sense negative the existence of the 
custom but it only denotes that the pre- 

-existing custom shall be applicable to cases 
which arise thereafter. The appeal is dis- 
missed with costs, 

(1) 92 Ind, Oas. 657, 

8. S. 

N. H. 


Appeal dismissed. 


pona 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
No. 49 or 1925. 

July 29, 1925. 

Present :—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Madgavkar, 
SEVADASJI CHANDRADASJI— 
APPELLANT 


versus 
Tur MUNICIPAL CORPORATION 
or THE CITY or BOMBAY ~- RESPONDENT, 


Bombay High Court Original Side Rules, r, 736~. 


SEVADASJI OHANDRADASJI V. MUNIOIPAL CORPORATION. [94 1. O, 1926} 


Appeal—Security for costs, additional, when may be 
demanded. i 

Additional security for the costs of the respondent 
may be required from an appellant in an exceptional 
case where it appears that the appellant has failed to 
pay the costs incurred by the respondent at the trial, 
that he is not possessed of suficient funds out of 
which the costs can be recovered and that he has not 
been able to make the necessary deposit with his 
attorneys for advances for costs. 


FACTS.—tThe plaintiff was the mohant 
ofa certain temple in Bombay. The de- 
fendant had a tank lying close to the 
temple filled up in 1906, and began toen- 
close a wall round the site in 1923. The. 
plaintiff brought a suit claiming the land 
for the temple and sought for an injunc- 
tion and damages against defendant. The 
suit was dismissed by the Trial Court. The 
plaintiff appealed from the decree, but he 
being unable to make necessary deposit for 
advances for costs, his attorneys got them- 
selves discharged. The defendant took 
outa notice calling upon the plaintiff to 
show cause why he should not be ordered 
to give security for costs of the original 
suit and appeal alleging that the plaintiff - 
was a sadhu and a celebate who usually 
live by begging and have not funds and 
that they would be unable to realise costs 
from the defendant. The plaintiff admit- 
ted that he was a sadhu and a celebate but 
denied that he had nofunds, that he was 
the manager of a temple which had good 
income from the offerings of its followers. 

Mr. Kania, for the Appellant, i 

Mr. Coltman, for the Respondent. 

JUDGMENT.—We think that this is 
an exceptional case such. as is contemplated 
in the judgment in Ahmad v. Shaik Wssa (1), 

There will be an order on the motion 
that the appellant should deposit within 
one month security to the extent of Rs. 5,000, 
in addition to the security already deposit- 
ed for the respondent's costs. Costs will 
be costs in the appeal. 


Z. K. Order accordingly, 
„p 13 B: 458; 13 Ind. Jur 467; 7 Ind. Dec, (n. B.) 
DA . 


x 
2 
s 
wr 


(94 I. O. 1926) 
- NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 
Seconp Crvin APPEAL No, 141 or 1923, 
August 26, 1924. 

Present:—Mr. Kinkhede, A. J.C. 
MOHAN—PLaIntTirF—APPELLANT 

VRETSUS = 

BODHAN—Dsrenpant— RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 52—Lis 
pendens—Applicability to surrenders of tenancy hold- 
ings—Specific performance—Agreement to surrender 
—C. P. Tenancy Act (I of 1920), s. 12— Occupancy 
holding—Transfer to distant heirs—Legality. 

A surrender of tenancy holding during the pendency 
of suit for possession by a purchaser is void against 
him. An agreement to surrender tenancy land at 
some future time cannot be. specifically enforced. 
[p. 855, col. 2.] 
~ Under s, 12 of the O. P. Tenancy Act an occupancy 
tenant is entitled to transfer his holding to any 
distant heir even during the lifetime of other nearer 
heirs, provided the transferee is a person to whom the 
right is likely to go by inheritance to the transferring 
tenant in the absence of any nearer heirs entitled to 
succeed under the Tenancy Act. [p. 656, col. 1.] 


Appeal against a decision of the Addi- 
tional District Judge, Raipur, in Civil 
Appeal No. 205 of 1922, dated the 2nd 
February 1923. ` 

Mr. J. C. Ghosh, for the Appellant. 

Mr. S.C. Dutt Choudhary, for the Re- 
spondent. 


JUDGMENT.—The plaintiff-appellant 
purchased an occupancy holding -of his 
cousins Ramdayal and Jadu by a registered 
sale-deed dated 10th April 1922 (Ex. P-4). 
Subsequent to this sale the vendor executed 
a registered surrender-deed dated 10th 
July 1922 (Ex. D-2) in respect of the field 
in favour of the defendant-respondent Bo- 
dhan malguzar, as a-prior surrender deed 
dated 28th February 1921 (Ex, D-1) was 
unregistered and could not operate as 
against the land. 

Mohan instituted the present suit on 
26th February 1922 against the malguzar 
for possession, and obtained a decree in 


. the first Court, on the ground that the un- 


registered surrender Ex, D-1 was inopera- 
tive, and the subsequent surrender though 
evidenced by a registered-deed Ex, D-2 was 
made at a time when the surrendering 
‘tenants no longer had any title to the land, 
and that the plaintiffs title on the basis 
of the registered sale-deed Ex. P-4 held 
good and was enforceable. The defendant 
appealed to the District Judge, Raipur, 
who held thatthe sale to plaintif was in 
contravention of the provisions of s, 12 
of the 0..P. Tenancy Act of 1920 and 
that his sale-deed Ex, P-4 was not validly 
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registered and he had no cause of action 
against the defendant who held possession 
under a valid surrender dated 10th July 
1922 although he had originally taken 
possession of the land under the unregis- 
tered surrender deed dated the 28th Febru- 
ary 1921, which being unregistered was in- 
valid in view of the imperative provisions 
of s. 59 (2) of the new Tenancy Act of 1990. 
In this view of the case the plaintiffs claim 
was dismissed with costs. The plaintiff 
therefore, appeals contending that his trans- 
fer was valid under the new Tenancy Act. 
This suit was instituted on 26th Febru- 
ary 1922, whereas the malguzar's registered 
surrender-deed is dated 10th July 1929 
ie, it was executed during the pendency 
of the suit. Such a surrender is void on the 
principle underlying the doctrine of [is 
pendens. It was of no effect as against the’ 
plaintiff for the simple reason that the de- 
fendant could not defeat the suit by the acz 
quisition of a new right during its pendency, 


“when hisrights were non-existentat the date 


of the suit. It was contended by the r > 
ent that if his title under Ex. D2 failed, oe 
could resist the plaintiff's claim and main- 
tain his own possession apart from the title 
derived under his registered surrender- 
deed Ex. D-2, on the basis of the unregis- 
tered surrender-deed Ex. D-1 as he could 
treat 1b as an agreement to surrender 
and defeat the suit for ejectment. But in 
view of the rulings in Seth Umedsingh vy 

Tarachand (1) and Balideo v. Sania (D an 

agreement to surrender tenancy land at 

some future time could not be specifically 
euforced, and this position would.be unten- 
able and the surrender-deed Ex, D-1 could 

not serve as an answer to the suit, The 

defence based on the surrender-deeds dated 
28th February 1921 and 10th J uly 1422 
= ae and Ae a pay fails, 

e lower Appellate Court was i 
holding that the plaintiff's saledad. Ex awi 
contravened the provisions ofs. 12 of the 
new Tenancy Act of 1920, and that conse- 
quently its registration was void under g, 19 
cl, (4) thereof.. The sole question now left 


‘to be considered is whether s. 12 permits a 


transfer in favour of the next heir onl 

as the lower Appellate Court seems to think 
or even a distant heir can become a trans. 
feree under sub-cl, (ii) of sub-s. (1) of the 
said section. The words ofs, 12 (1) (ii) so 


O, P. L, R. 83. 


(1) 9 
(2) 15 G, P, L. R, 131 at p, 133 
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far as they are relevant to this case are as 
follows:— 

“An occupancy tenant may transfer... 
any right in his holding to any...... person 
who, if he survived the tenant without 
nearer heirs, would inherit his right.” 

What I have to seeis, is plaintiff a person 
who if he survived the transferring tenants 
without nearer heirs would inherit their 
right, and is the transfer in his favour valid 
and the registration of his sale-deed also 
‘valid? If he isnot, it follows that the 
transfer cannot but be in contravention 
of s. 12 of the Act, and the document would 
also ‘necessarily contravene the said sec- 
tion. 

. I may mention here that in s. 6 (1) (a) 
also of the said Act which deals with the 
-absolute occupancy tenant’s right to trans- 
fer his holding to his possible heirs simi- 
lar words are to be found. There was a 
debate in the Legislative Counsel over an 
amendment moved by the Hon’ble Mr. M. 
K. Golwalkar to the above clause in s. 6, 
the amendment was to the following 
effect: — í 

“He may transfer to any person who will 
be entitled to inherit the right in the hold- 
ing if he then died.” 

Mr. Golwalkar meant by this amendment 
to give to the absolute occupancy tenant a 
right to transfer his holding only to tke 
next heir and not to a distant heir. The 
Hon'ble R. B. N. K. Kelkar and the Hon'ble 
Mr. H. A. Crump pointed out that the inten- 
tion was not to'curtail but to enlarge the 
„right of transfer so as to make it possible for 
the tenant to transfer his holding or any 
right therein to any person who might 
be entitled to inherit as an heir under the 
new Tenancy Act and not to the nearest 
heirs only. The amendment of Mr. Golwal- 
kar was put to vote and lost, It follows 
from this thatthe intention of the Legisla- 
ture was to clothe an occupancy tenant 
with a power to transfer his rightin the 
holding toany distant heir even during the 
lifetime of other nearer heirs provided the 


transferee isa person to whom the right. 


- is likely to go by inheritance to the trans- 
ferring tenant, in the absence of nearer heirs 
entitled to succeed under the new Tenancy 
Act, 

These very words used in s. 47 (1) of the 
old Tenancy Act of 1898 had been inter- 
preted by the Revenue Authorities as up- 
holding the right ofa distant heir to ap- 
ply to be placed in possession of the hold- 
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ing under that section, even when nearer 
heirs were in existence. In the revenue- 
case of Basahu v. Nilkanth (3) a dis- 
tant heir was placed in possession of 
the holding as the nearer heirs had not 
expressed their desire to take up the 
holding. Even under the new Tenancy 
Act. of 1920,-a case has gone up to the 
Court of the Revenue Member, Central 
Provinces and Berar, in which these very 
words as used in s. 12 (1) (ti) of the new 
Tenancy Act had been interpreted as sup- 
porting a transfer in favour of a distant 
heir; the Revenue Member held that it was 
sufficiently clear-from the perusal of the 
two Acts (Tenancy Acts of l8¥8and of 1920), 
that in using the words ‘without nearer 
heirs’ in the said section it was intended 
to give to an occupancy tenanta wider 
right of transfer, and that this intention 


‘was made absolutely clear by the remaiks 


of the Hon'ble Mr. Crump when the bill 
was passing through the Council: Gajanan 
v. Jaideo & Harba (4). For all these 
reasons I hold that the view taken by 
the District Judge that a sale by an 
occupancy tenant to adistant heir is in 
contravention of s. 12 (1) (ii), O. P. Tenancy 
Act, is incorrect and that the registration 
of such a sale-déed does not contravene 
the provisions of that section merely be- 


< 

i 

AS 
$ 


y 


cause the transfer is not in favour ofthe ` 


nezt heir. 

- I, therefore, set aside the decree of the 
lower Appellate Court and restore that of 
the first Court and direct that the plaintiff's 
costs be paid by the defendant who will bear 
his own throughout, 

R. L. 
G. R. D. 


(3) (1916) C. P. Rev. Rulings 32. 
(4) (1921) O. P. Rev. Kulings 15, 


Decree set aside, 





BOMBAY HIGH COURT. 
SECOND Civin APPEAL No. 403 of 1925, 
January 4, 1926. ; 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
TIMMANNA PARMESHWAR BHAT 
AND OTSERS~-APPELLANTS 
versus 
“GOVIND GANPATI BHAT AND 
OTHERS—RESPONDENTS. | 
Execution of decree—Decree sent to Collector for 


4 


4 
RI 






md deeree— Courts power 


fe 

oer. to-whom a decree has been 
1.0. 2 a partition. cf the property, dis- 
94 4:Jems of the decree and divides the pro- 

contravention” of -ifs terms, the Court is 

pfits rights to refer the case back to Collector to 

_jition the property in accordance with the terms 
vi the decree. , 

Bhimangauda Konapgauda Patil v. Hanmant Rang- 
appa Patil, 46 Ind. Cas, 10; 20 Bom.’ L. R. 411; 42 B. 
689, distinguished. j 

A Collettor when asked to partition lands in accord- 
ance with a decree must follow the terms of the decree 


and is notat liberty to-read the decree together with . 


the judgment so as to effect’ partition in a manner 

not contemplated by the decree. boy i 
Second appeal from a decision of the 

District Judge, Kanara, in Appeal No. 44 


- of 1924, : 


Mr. S. V. Palekar, for the Appellants. 
Mr. S. R. “Parulekar, for the Respond- 
ents, 


JUDGMENT. 


Macleod,C. J.—A partition decree was 
passed in Suit No. 306 of 1911 on April 8, 
1914. By that decree it was declared that 
plaintiff along with defendants Nos. 4 and 
ö. was entitled to one-sixth shale in the 
whole of the ‘property at Gokaran, other 
than the house—site situate in Survey 
No. 27, to, one sixth share in Survey’ Nos. 


l and 43 in addition to Survey Nos. 51. 


and 54, to one acre in Survey No. 52.and 
twoacres and two gunthas in Survey No. 
36 all situate in the village of Kadoked. 
The lands were to be got partitioned through 
the Collector,and the house was to be got 
partitioned through the Commissioner. 
The Collector endeayoured to carry out 
the terms of the decree, but he seems to have 
found some difficulty in doing so, with the 
result that he has not followed the direction 
in the decree, For instance, he allowed the 


plaintiffs four acres and twelve gunthusin ` 


Survey No. l, in Kadekod, although the 
whole area was five acres and one guntha 


and plaintifs were held to be entitled to one- - 


sixth only.” f [eee NEK aoo, 
We can only gather that the Collector 
was reading the decree together with the 
judgment, and thought that the judgment 
was right and that the decree was wrong. 
The present appellants, defendants Nos. 
28 to 30 in the Trial Court raised objections, 


and asked the Subordinate Judge to re-open ` 


the partition.’ An-objection was taken that 
once the Collector had effected ‘a partition 


the Court could not-send the case back -to . 


him for re“partition. But it -seems to me 


42 
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‘ted by the Collector. 
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that the case referred to, Bhimangauda 
Konapgauda Patil v. Hanmant Rangappa 
Patil (1) merely decided that if the Collec- 
tor carries out the terms of the decree and 
divides the property, a party who is not 
satisfied with the division cannot ask the 
Court to interfere with the partition effec- 
But if the Collector 
disregards the terms of the decree and 


_ divides the property in contravention of its 


terms, clearly the Court is entitled to inter- 
fere. We think then that the Subordinate 
Judge was right in referring the case back 


“to the Collector to partition the property 
in accordance with the terms of the decree. 


It may be that the decree does not conform 
to the judgment. If thatisthe case, it is very 


. strange that although the decree was passed 
in 1914, and although an appeal was filed 
‘against that decree, it should not have been 


discovered until the present time that 
corrections were required in the decree. 


At present we have no application before 
“us toamend the decre2, and we can only 


Tay it down asa correct principle that the 
Collector, when asked to partition lands 
in accordance witha decree, must follow 


the terms of the decree, and he is not at 


liberty to read the decree together with 
judgment so that he partitions the lands in 
a manner which, is not contemplated by the 
decree We allow the ‘appeal and restore 


‘the decision of the Subordinate Judge with 


costs throughout. i 
Coyajee, J.—I agree. 
KL : Appeal allowed. 


(1) 46 Ind. Gas. 10; 20 Bom. L. R. 411; 42 B, 689, 


CALCUTTA HIGH COURT. 
ORIGINAL Civit Suit No. 2625 or 1923, 
July 20, 1925. . < 
Present:—Mr, Justice Page. 
RAMKUMAR SEWCHAND ROY— 
22 PLAINTIFF 
7 | Versus g 
* NANURAM PODDAR—DEFENDANT. 
Limitation Act (IX of 1908), s. 20—Part-payment— 
Payment sent: through messenger by agent of debtor 
—Person making payment, who is. 
` Where an agent of the debtor sends a sum of money 
through a messenger to the creditor with a slip 
signed by himself asking that the sum be credited to 
ithe debtor, the payment made is by the agent within 
the meaning of s, 20;Limitation Act. [p, 658, col. 2] 


= 


_ make this payment. 


658 : BHAGU GOVINDA PaTBL V. NARAYAN TUKARAM 80 


Messrs. S.N. Banerjee and R. N. Banerjee, 
for the Plaintiff. i 
Mr. B. Basu, for the Defendant. 


JUDGMENT.—This is a suit brought - 
_ to recover money lent. 


The munim goma- 
stha ofthe plaintiff firm gave evidence in 
support of the claim, but no evidence was 
adduced by the defendant in rebuttal. I 


Tam satisfied that the sums claimed as hav- 


ing been lent by the plaintiffs to the defend- 
ant were lent as alleged. The claim, how 


ever, is barred by limitation unless & pay- 


ment of Rs. 1,000 alleged to have been made 
on behalf of the defendant on the 3rd 
October 1921 amounts to a part-payment 
within s. 20 of the Limitation Act, 1908, of 
the moneys due by the defendant to the 
plaintiffs in respect of thé sums which had 


"been lent. The munim gomastha of the plaint- 


iffs stated that-one Naitram Jajodia, who 
was a friend and purported to act as the 
agent ofthe defendant, sent this sum of 
Rs. 1,000 by a messenger who handed the 
money to the plaintiffs, and at the same 
time.delivered to the plaintiffs a slip in 
the following form :— 

“To Ramkumar Sewchand Roy, 

“Please accept compliments of Naitramjee. 
Isend one-piece note for Rs. 1,000 through 
my man. Please credit same to Nanuramjee 
Poddar, Miti Aswin Sudi, 2nd, Sambat 1978.” 

The munim gomastha further stated that 
this slip was in the handwriting of Naitram 
and that after the money had been paid he 
had several interviews with the defendant 
who enquired on each occasion if the 
Rs. 1,000 which he had sent had been paid 


‘and asked for a statement showing the state 


of the account for_money lent to him by 
the plaintiffs. Having regard to the evi- 
dence I come to the conclusion that this 
sum of Rs.-1,000 was paid by Naitram on 
behalf of Nanuram to be placed to the cre- 
dit of the debt for moneys lent to, and 
owing by, the defendant, and that Naitram 
was duly authorised by the defendant to 
In these circumstances 
ifthe slip on which the fact of payment is 
stated in the handwriting of Naitram can 
be said to be in the handwriting: of “the 
person making the payment”, then, in my 
opinion, the plaintiffs’ suit is not barred. 
I am clearly of opinion that Naitram was 
the person who made the payment within 
g. 20 of the Limitation Act. The intention 
of the Legislature in enacting s, 20 of the 


Limitation Act appears to have been that a 


debtor should not be bound by the payment 






of part of the debt unie F 
in substance, though. perha pa~, kN 
made the payment has stated a ‘3 
that such payment had been made. NOW, 
who “makes the. payment” within s. 20? 
Is it the man who physically hands over the . 
money, which apparently was the view held 
by the Bombay High Court in Joshi Bhai- 
shankar v. Bat Parvati (1)? In my opinion 
that need not necessarily be the case. For 
instance, where a dtily authorised agent 
sends a cheque or notés by post the person 
actually making the*payment and physi- 
cally handing over the notes or the cheque 
is the postman, or again, the money may 
have been sent by a duly authorised agent 
through peon, and in that, case it is the peon 
who physically hands over the money. But, 
in my opinion, neither the peon nor the 
postman “makes the payment” within 8. 20 
of the Limitation Act, ;forthe postman or 
the peon is merely a Conduit pipe through 
which the money passes to the creditor, 
the duly autliorised agent who’ sent the 
notes or cheque being regarded as the person | 
who made the payment:> That appears to 
me to be the clear meaning of 8; 20 of the 
Limitation Act; Sarajubala Debi v. Sara- 
danath Bhattacharjee (2). PE 

In my opinion, therefore, the suit is not 
barred by limitation, and there will be a 
decree for the plaintiffs for Rs, 3,172-3-0. In- 
terest on judgment at 6 per cent. “Costs on 
scale No. 2. | 

R. L. i Suit decreed. 

(1) 26 B. 246; 3 Bom. L. R. 834. : : 

(2) 50 Ind. Oas. 862; 23 C. W. N. 336. 





BOMBAY HIGH COURT. 
Sxconp Crvit APPEAL No. 627 or 1924. 
September 18, 1925. + 
Present:—Sir Norman, Macleod, KT. Chief 
Justice, and Mr. Justice Coyajee. 
BHAGU GOVINDA PATEL—DEFENDANT 
— APPELLANT . f 


versus : 
NARAYAN TUKARAM SURVASHI— 
< PLAINTIFF —RESPONDENT. 
Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
s. 68A—Sale by agriculturist through agent—Require- 
ments of law. s : ; 
An alienation by an agriculturist must comply with 
the provisions of s. 63-A, Dekkhan Agriculturists' Relief 
Act, whether the alienation is effected by him person- 
ally or through a person holding his power-of-attorney, 
{p. 659, col. 2.] . 


Stes, 
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Second appeal from a decision of the 
Assistant Judge, A. P., at Satara,in Appeal 
No. 439 of 1923, reversing that of the Sub- 
ordinate J udge at Islampur, in Civil Suit 
Ng, 255 of 1922. 

Mr. A. G. Desai, for the Appellant.. 

Mr. 8.8. Patkar, Government Pleader, for 
the Respondent., 
: JUDGMENT. 

Macleod, C. J.—The plaintiff sued 
to recover possession of the plaint property 
alleging that it belonged to one Dadu 
Govinda who took Rs. 500 from the plaintiff 
and sold it to him on June 12, 1920. 
Plaintiff alleged that he got possession 
according to the terms of the deed but 
defendant thereafter wrongfully deprived. 
him of possession. With regard to posses- 
sion both Courts have found that the plaint- 
iff could not get possession, although he 
gota sale-deed in his favour. Being out 
of possession thén he must rely upon the 
title which he sets up tinder his sale-deed. 

Now Dadu Govinda did not execute the 
sale-deed himself. At that time he had 
been found guilty of the offence of murder 
and had been sentenced todeath. In order 
to raise money to enable him to appeal 
against the sentence of death to the High 
Court, he, while in Satara Jdil, gave a power- 
of attorney to his mother to sell his property. 
That power-of-attorney was cancelled and 
he gave a fresh power-of-attorney to one 
Tukaram while he was in Yervada Jail. 
This power authorised Tukaram to sell the 
plaint land, if required. Accordingly, 


“Tukaram sold the land to plaintiff for 


Rs, 500. Eventually the sentence of death 
was commuted by the High Court to trans- 
portation for life. 

The defendant, the mother of the convict, 
challenges the sale-deed as being invalid 
under ss. 57 and 63-A of the Dekkhan 
Agriculturists’ Rélief Act. It does not 
appear that s.57 has any application, but 
under s. 63A. 

“When an agriculturist intends to execute 
any instrument required by s. 17 of the 
Indian“ Registration Act, 1877, (it should 
now be 1908) to be registered under that 
Act, heshall appear before the Sub-Registrar 
within whose sub-district the whole or 
some portion of the property to which the 
instrument is to relate is situate, and. the 
Sub-Registrar shall write the instrument, or 
cause it to be written, and require it to be 
executed, and attest it and, if the executant 


is unable to read” ‘the instrument, cause it 
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to be further attested, and otherwise act in 
accordance with the "procedure prescribed 
for a Village-Registrar by ss. 57 and 59 of 
this Act, and shall then register the instru- 
ment in accordance with the provisions of 
the Indian ‘a ages Act, 1877." 

By sub-cl. (2) :— 

“An instrument to which sub-s. (1) applies 
shall not be effectual for any purpose - 
referred to in s. 49 of the Act last-mention- 
ed unless it has been written, executed and 
attested in the manner provided in that 
sub-section.” 

The Trial Court held that by virtue of 
s. 63A an agriculturist, who wants to 
execute a document which requires regis- 
tration, has himself to appear before the 
Sub- Registrar. He is notallowedto execute - 
a document through an agent. Accord- 
ingly he dismissed the plaintiff's suit. 
` In appeal the learned District Judge set 
aside that order and decreed the plaintiff's 
claim.: It is diffieult to follow the some- 
what involved argument of the Judge, but 
it seems to me thats, 63A was enacted in 
order to provide protection to agriculturists 
intending to execute an instrument required 
by s. 17 ofthe Indian Registration Act to 
be registered. If it had been intended 
that this section should not apply in the 
case of documents executed by an agri- 
culturist through an attorney, then it 
would have been so stated in the section.. 
It must be remembered that when a party 
executes a power-of-attorney enabling the 
attorney to deal-with his property and 
execute conveyances on his behalf, he is 
still the executing party. Bection 63A 
clearly applies to agriculturists who intend 
to sell or mortgage their properties, and the 
fact that an agriculturist gives a power- of- 
attorney to another person to execute a ton- 
veyance or mortgage on his behalf cannot 


- prevent the application of the section. 


A very simple test will show that this 
reading of the section is correct. An agri- 
culturist owning property and intendin gto 
sell or mortgage it might give a power-of- 
attorney to a non-agriculturist to execute a 
eale-deed or a mortgage on his behalf. 
Then, if the, argument of the respondent 
were to prevail, the agriculturist’s attorney 
would be able to execute the document on 
his behalf-without complying with the pro- 
visions of s. 63A, although the agriculturiet 
is in law the executing pariy. 

I think, therefore, that the plaintiff 
cannot rely on his sale-deed as entitling. 


Wi 
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him to posséSsion of the property, but if the 
defendant resists the plaintiff's. claim to 
possession on this ground, she is bound in 
equity to return the money which was paid, 
by ms plaintiff when he obtained the sale- 

eed. 

There will be a decree, therefore, in 
favõur of the plaintiff for Rs. 500 with 
interest at six per cent. from June 12, 1920, 
to date. There will be no order as to costs. 
Plaintiff to be given a charge on the 
property to secure what is payable to him 
under ihe decree. 

Coyajee, J.—I agree. 

R. L, Appeal allowed. 


LAHORE HIGH COURT. : 
MisOELLANEOUS First Civiu APPEAL No. 2373 
or 1925, : 
February 20, 1926. 
Present :—Mr, Justice Addison. : 
CHIRANJI LAL AND OTHERS— OBJECTORS— 
i APPELLANTS 
_, versus 
MUNSHI AND ANOTHER—-INSOLVENTS AND 
OTHERS—CREDITOR AND VENDBEE— 
RESPONDENTS. | 

Insolvency—Property sold by Receiver as belonging 
to insolvent—Claim to such property by third person 
dismissed—A ppeal—Receiver necessary party. 

In an appeal by a claimant whose claim with regard 
to a property sold by the Receiver as belonging to an 
insolvent has been dismissed, the Receiver isa neces; 
Bary, party. 4 Í 

Miscellaneous first appeal from an order 
of the District Judge, Karnal, dated the 4th 
July 1926. : 

Mr. Sundar Das, for the Appellants. 

Myr. Shamair Chand, for the Respondents. 

J UDGMENT.—This appeal is closel 
connected with Appeal No 2374 of 1938. 
In this case a house and shop were sold by 
-the Receiver in inéolvency as belonging to 
the insolvents, Munshi and Musammat 
Sardhi. Certain collaterals, Chiranji Lal, 
etc., came before the District Judge and 
claimed that-the property was ‘theirs, hava 
ing been purchased by them from one 
Tirkha Jat. They relied upon an entry 
ina bahi which was not produced. The 
District Judge disbelieved the evidence 
and dismissed the application. Against 
this decision Chiranji Lal, ete., have appeal- 
ed and have joined as respondents the two 
ineolvents, Rughnath, a creditor and the 
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auction purchaser, and Girdhari one of the 
other creditors. The Official Receiver and 
the other creditors have not been made 
parties. For reasons given in my judgment 
inthe connected suit the appeal must be 
dismissed with costsas incompetent as the 
Official Receiver who represents the insolv- 
ents’ estate has not been made a party to 
it: Without him there can be no final 
adjudication of the matter as the insolvents’ 
estate is vested in him and the money is 
with him. 


R. L. Appeal dismissed. 


BOMBAY HIGH COURT. 
CIL REVISIONAL APPLICATION No. 309 
: oF 1925. 
December 8, 1925. 

Present :—Sir Norman Macleod,. Kr., 
Chief Justice, and Mr. Justice Coyajee. 
GANGADHAR BAPURAO GADRE— - 
. APPLICANT : 

Ng, versus ` 

HUBLI MUNICIPALITY-—-RespoxDEnr. : 

Civil Procedure Code (Act V of 1908), s. 115-~ 
Bombay District Municipal.Act (III of 1901), s. 22 
—Election petition—Disirict Judge acting under 
Municipal Act, whether Court—Revision. . , 

A District Judge acting under s. 22, Bombay Dis- 
trict Municipal Act, is not a Court within the mean- 
ing of the word in s. 115, O. P. ©. Therefore, an order 
by the District Judge refusing to entertain an. objection 
petition in election on the ground of improper pre- , 
sentation is not open to revision by the High Court. 
[p. 661, col. 1.] 

Revision application against an order of 
the Assistant Judge, Dharwar. 

Messrs. -Nilkanth Atmaram and R. A. 
Jahagirdar, for thẹ Applicant. 

JUDGMENT. —The petitioner filed a 
petition in the District Court at Dharwar 
praying for adeclasation that the election . 
of opponents Nos. 1to 4 as Councillors of 
the Hubli Municipality, was illegal and 
void on account of the corrupt practices 
described in the petition and further that 
he ‘and opponent No. 5 should be declared 
as validly-elected members of the Hubli 
Municipality. Opponents Nos. 1, 2 and 4, 
resisted the application on the greunds set 
out in their written statement. They denied 
the corrupt practices attributed -to them, 
and. contended that the petition, not hav- 
ing -been legally and properly presented 
to the District Judge, was barred by tima, 


“ 
‘wart 
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, The first issue was whether the petition 
was or was not legally and properly. pre- 
sented to the District Judge within the 
prescribed time. The petition was as a 
matter of fact presented to the Clerk of the 
Court of the District Judge within ten days 
of the declaration of the results of the elec- 
tions for the Hubli Municipality. The 


question then was, whether sucha presenta- ` 


tion amounted in the eye of the law to its 
presentation to thé District Judge, as re- 
quired by cl. ( 
District Municipal Act III of 1901. 

The Assistant Judge held that the repre- 
sentation of the application to the clerk 
of the Court of the District Judge was not 
a presentation of the application to the Dis- 
trict Judge, and accordingly the application 
was rejected. 

The petitioner now applies to this Court, 
under s. 115 of the C. P. C., to set aside 
the order of the Assistant Judge, and he 
is met with the objection that the District 
Judge acting unders. 22 of the Bombay 
District Municipal Act III of 1901, as fur- 
ther amended, was nota Court within the 
meaning of the word in s. 115. A similar 
point arose in Balaji Sakharam v. Mér- 
wanji Nowroji (1) under the Bombay Dis- 
trict Municipal Act II of 1884, s. 23, and 
it was held by this Court thatthe District 
Judge was not a Court within the meaning 
of-s. 622 of the Code of 1882 so that 
this Court had no jurisdiction to revise the 
order refusing to set aside an election. 

But it has been urged before us, as a 
ground for admitting this application, that 
in this case asthe District Judge, or the 
Assistant Judge acting for the District 
Judge, has refused to entertain the ap- 
plication on the ground stated in the judg- 
ment, that enables this Court to interfere. 
But the District Judge remains a persona 
designata whether he hears the petition and 


‘makes an order thereon, or whether he 


refuses to entertain the application, because 
it has not been presented to him in time, 
“If it seems desirable that the High Court 
should have powers of superintendence over 
the Distrtict Judge acting under s. 22 of the 
Bombay District Municipal Act III of 1901, 
then that is a matter for the Legislature to 
consider. As the law stands at present we 
cannot entertain this application .- 
R. L. Appeal dismissed. 


(1) 2L B. 279; H Ind. Dac. (xN. s.) 189. 
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CALCUTTA HIGH COURT. 
Appgat From. APPELLATE Decree No. 2267 
Í : or 1923. : 
_ . December 3, 1925. 3 
Present: —Mr. Justice Cuming‘and 
Mr Justice-B. B. Ghose. 
HARI MONDAL AND: of#urs'~DaPENDANTS 
| — APPELLANTS D 
i _ , versus `S a ee 
“DURJODHON MANDAL AND OTHERS— 
` Pro forma DEFENDANTS —RESPONDENTS. 
` Estoppel—-Kabuliyat actéd upon by lessors—Dénial 
of: lease'by persons claiming under lessors, . ` 
Where a kabuliyat has been accepted and acted upon 
by the lessors, third parties eliiming under the lessors 
are, equally with the lessors, estopped from denying 
the validity of the lease. [p. 62, col. 1.) : 


Appeal against a decree of the Subordi- 
nate Judge, Jessore, dated the 21st of May 
1923, reversing that of the Munsif, First 
Court of that place, dated the 29th of Sep- 
tember 1921. ' 

Babu Makunda Behari Mullick, for- the 
Appellants. 

Babu Bhudhar Halder, for the Respond- 
ents. 


JUDGMENT.—In the suit out of which 
this appeal has arisen the plaintiffs sued 
for recovery of khas possession of some 4 
bighas of land from the possession of the 
defendants Nos. 1 to 4. Their case was that 
they executed a kabuliyat in favour of 
defendants Nos. 6to 9 in July 1919 and 
this kabuliyat was accepted by the landlords 
defendants Nos. 6 to 9 and they were put 
in possession and that after being in pos- 
session’for one year they were evicted by 
defendants Nos. 1t0 9, Defendants Nos. 1 
to 4 contested the suit contending that this 
land formed part of their ancestral jama 
held under defendants Nos. 6 to 9. The 
first Court held that the lease to theplaint- 
iffs contravened the provisions of s. 85 of 
the Bengal Tenancy Act, as he held that 
defendants Nos. 6 to Y were occupancy 
ratyats. He, therefore, held the lease. void 
and dismissed the suit. The plaintiffs ap- 
pealed to the District Court and the learned 
Subordinate Judge held that the defend- 
ants Nos. 1 to 4 claiming as they did under 
the defendants Nos. 6 to 9 were estopped 
from pleading that the lease granted by 
defendants Nos. 6 to 9 contravened the pro- 
visions of s. 85 of the Bengal Tenancy 
He also held that defendants Nos. 1 
to 4 had obtained no title to this land by 
the kabuliyat of 1305. He also found that 
go far as the share of defendant No. 5 
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was concerned, namely, 2 annas and 8 pies 
this share had not been leased out to .the 
plaintiffs. He, therefore, granted the plaint- 
iffsa decree to the extent of 13 annas and 4 
pies share of the land. 

Defendants Nos. 1 to 4 have appealed to 
this Court and their contention is that the 
kabuliyat executed by the plaintiffs is not 
to be used in their favour and, therefore, 
this kabuliyat does not estop the lessors of 
the plaintiffs from denying their title. 
Their argument being that the kabuliyat 
was executed by the plaintiffs and not by 
their lessors and that, therefore, the state- 
`- ment contained in it does not bind the 
lessors. The learned Subordinate Judge 
has found that the lessors accepted and 
acted upon the kabuliyat and hence they 
would be clearly bound by the statement 
contained in it. If, therefore, the lessors 
of the plaintifis could not be heard to say 
that the lease granted to the plaintiffs con- 
travenes the provisions of s. 85 of the 
Bengal Tenancy Act it would not be open 
to defendants Nos. 1 to4 who claim under 
the defendants Nos. 6 to 9 to question the 
validity of the lease granted by defendants 
Nos. 6 to 9. They would be equally estopped 
with defendants Nos. 6 to 9 the lessors of 
the plaintiffs claiming as they do under 
these defendants from denying the validity 
of the lease. 

The result is the appeal must fail and is 
dismissed with costs. 


R. L. Appeal dismissed 


BOMBAY HIGH COURT. 
SeCOND OivIL APPEAL No. 271 or 1924. 
September 18, 1925. 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee, 
KONDI RAMJI BHOSLE—Puaintire— 

- APPELLANT 


í Versus 
VITHALRAO LAXMANRAO— 
DEFENDANT— RESPONDENT. 

Bombay Land Revenue Code (Act V of 1879), ss. 8 
16), 68, 88, 217—Alienated village, introduction of 
urvey Settlement in—Tenant's rights, variation in — 

Liability to enhanced rent. 

Introduction of Survey Settlement into an alienated 
village does not confer on an ordinary tenant the 
rights which belong to an “occupant” in an unalienat- 
ed village. Such a tenant, therefore, is not immune 
from enhancement of rent. 7: 

Second appeal from a decision of the 


District Judge, Satara, in Appeal No, 32 
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of 1923, confirming a decree of the Subordi- 
nate Judge at Wai, in Civil Suit No. 446 
of 1922. 7 : 

Mr. D. C. Virkar, for the Appellant. 

Mr. K. N. Koyajee, for the Respondent. 


JUDGMENT. 

Macleod, C. J.—The plaintiff as an 
inamdar brought a suit No. 36 of 1918 in the 
Court of the Second Class Subordinate 
Judge at Waifor possession against the 
defendant on the ground that he was a 
yearly tenant and was liable to be evicted 
on being given a proper notice. The final 
decision of the High Court in that case 
was to the effect that defendant was a 
permanent tenant under s. 83 of the Bom- 
bay Land Revenue Code, and the point as. 
to enhancement, of rent was then left un- 
touched as it was not originally claimed in 
the plaint. 

The plaintiff has now brought this suit 
for enhancement of the rent at the rate of 
Rs. 125 a year together with Rs. 22 as un- 
paid rent for two years before suit. It was 
urged that the notice by the plaintiff to 
the defendant to enhance the rent was not 
according to law, but the Judge held that 
thé notice was legal and proper. He. also 
found that having regard to the usage and 
custom prevailing in the locality the plaint- 
iff was entitled to ask for the enhancement - 
of rent. And on a consideration of the evi- 
dence he directed the defendant to pay en- 
hanced rent at the rateof Rs. 25 a year as 
well as the rent due for the previous two 
years before suit. It appears to have been 
urged before the Judge that the defendant 
was entitled to the rights of an occupant in 
an alienated village by virtue ofs. 217 of 
the Bombay Land Revenue Code. It is 
not easy to follow the argument which is 
constantly being put forward in the Court. 

The same point was urged in appeal be- 
fore the District Judge who, after referring 
to the amendment in 1913 of s. 217 of the 
Land Revenue Code, said :— 

“Since the amendment one cannot rely 
on these decisions !Nanabhai Bajibhai v.- 
Collector-of Kaira (1) and Dadoo Bhaoo v. 
Dinkar Vishnu Aphte (2)] because the words 
‘holders of land' have been substituted 
for‘accupants’ Theresult of the amend- 
ment is that holders in general have the’ 
same rights in’ alienated villages after a 
settlement as they have in unalienated vil- 


(1) 7 Ind. Cas. 949; 34 B. 686; 12 Bom. L. R. 707. 
(2) 47 Ind. Cas. 745; 43 B. 77; 20 Bom. L. R. 887, 
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lages. A holder may be a mere tenant. 
If so, he has merely a tenant's rights. It is 
admitted that the present appellant is a 
tenant, the origin of Whose tenancy owing 
to antiquity cannot be determined. He is 
not the khatedar. He has rightly been held 
not to be an ‘occupant’.” 


We think that this reasoning is correct. 
The defendant was a holder of land, for 
under s. 3 (t1)-to be a “holder” of land 
means to be lawfully in possession of land, 
whether such possession is actual or not. 
Consequently, when the Survey Settlement 
was introduced into the suit- village, the 
defendant had the same rights and was 
affected by the same responsibilities in re- 
spect of the lands in his occupation as 
holders of land in unalienated villages. If 
the village had been unalienated he would 
still have been a tenant and not an occupant. 
Under s. 3 (16) of the Act an occupant 
means a holder in actual possession of 
unalienated land, other than a tenant. It 
cannot be suggested that the defendant 
was an occupant. He was a tenant with 
neither fixity of tenure nor fixity of rent, 
until the Court decided in the suit I have 
referred to that he was entitled to the pre- 
sumption arising under s. 83 of the Bombay 
Land Revenue Code. The decree in that 
suit was his title, but the title so granted 
was subject to the right of the landlord if 
he had the same either by virtue of agree- 
ment, usage or otherwise; to enhance the 
rent payable or services renderable by the 
tenant. So that the defendant cannot rely 
upon the provisions of s. 217 as protecting 
“him from any: attempt the landlord may 

make to prove that he is entitled to enhance 
the rent. 4 

We, therefore, dismiss the appeal with 
costs. 

Cross-objections also sdismissed with 
costs. 


Coyajee, J.—In this case the Survey 
Settlement was first introduced into this 
village with the consent of the inamdar in 
the year 1901. And it is found by both 
the Courts that the land in suit has ever 
since then’ stood in the khata not of the 
defendant but of the inamdar, and also 
that during all these years the defendant 
has not been paying assessment, but rent 
slightly in excess of the assessment fixed at 
the survey. i 

The defendant relies on the provisions of 
$. 217 of the Bombay Land Revenue Code, 
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and contends that by reason ofthe intro- 
duction ofthe Survey Settlement into this 
village, he has acquired, in respect of the 
lands in his occupation, all the rights which 
belong to holders of land in unalienated 
villages. It may be conceded that the de- 
fendant is a holder of lands in an alienated 
village to which the Survey Settlement, ex- . 
tends; for, “to be a holder of land means tó 
be lawfully in possession of land, whether 
such possession is actual or not” (s. 3, cl. 11, 
Land Revenue Code). In order to-ascertain 
what rights belong to holders of land in 
unalienated villages, it is necessary to refer 
to s. 68, read with s. 3, cl. 16, of the Land 
Revenue Code. ‘The material portion of 
s. 68 runs thus: “An occupant is entitled 
to the use and occupation of his land for the 
period, if any, to which his tenure is 
limited, or if the period is unlimited, or 
a Survey: Settlement has been extended 
to the land, in perpetuity, condition- 
ally on the payment of the amounts due 
on account of the land revenue for the 
same, according to the provisions of this 
Act or of any rules made under this Act.” 
The defendant claims that by reason of the 
introduction of the Survey Settlement into 
this village he has become entitled to hold 
the lands which are in his possession in 
“perpetuity on the payment of the assess- 
ment fixed at the Survey Settlement. But 
these rights belong to an “occupant.” 
Section 3, cl. 16, defines an “occupant” as 
meaning “a holder in actual possession of 
unalienated land, other than a tenant; pro- 
vided that where the holder in actual 
-possession is a tenant, the landlord or 
superior landlord, as the case may be, shall 
be deemed to be the occupant.” According 
to the findings of the lower Courts the 
defendant isin possession of the suit land 
asa tenant of the plaintiff. He is, therefore, 
not an occupant within the meaning of 
that word in s. 68. The learned Pleader on 
behalf of the appellant has invited our 
attention to the decision of this Court in 
Nanabhai Bajibhai v. Collector of Kaira 
(1). But, as pointed out by the learned 
District Judge, after the date of that de- 
cision s. 217 was amended, and the words 
“holders of land” were substituted for the 
original word “occupants” by Bombay 
Act IV of 1918. That beingso, it is clear 
that the introduction'of the Survey Settle- 
ment into this village does not confer on 
the appellant the rights which belong to an 
“occupant” in an unalienated village. 
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For these reasons or agree in aflirming the 
decree of the lower Court. 


R. L, Decree confirmed, 


+» SIND JUDICIAL COMMIS- 

SIONER’S COURT. 

Sgconp CIVIL APPRAL No. 44 or 1923. 
January 27, 1925. 

Present:— Mr. Kennedy, J. C., and 
Mr. Rupchand Bilaram, A. IG. 
SHAKARKHAN AND ANOTHER— 

APPELLANTS’ | 
versus h 
LAKHIMAL— RESPONDENT. 

Hindu Law—Joint “family—Debts—loney lent by 
manager—Diseharge, who may give, after manager's 
death—Dekkhan Agriculturist Relief Act (XVII of 
1879), s. 2—Date for determination of status as agricul- 
turist. 

If money is lent by a manager of joint Hindu 
family in his capacity as a manager, a valid discharge 
for payment after his death can “be given only bya 
. person representing him as manager of such family. 
But ifthe money was lent by the manager in his 
personal capacity the discharge can be given by & 
person holding the heirship cetrificate. 

' Under s. 2, Dekkhan Agriculturists’ Relief Act, the 
term ‘agriculturist’ applies to a person who is an 
agriculturist at the time of the transaction and not 
at the time of suit. ` 

Second appeal against a decree of the 
_ Joint Judge, Sukkur. 

JUDGMENT.—This is an appeal’ by 
one Shakarkhan and his brother against 
the finding of the learned Joint Judge of 
Sukkur dismissing an appeal against the 
order of the learned Joint Sub- Judge, 
Shikarpur. The suit was a mortgage suit. 

In the second appeal only two points are 
raised: First, that the Court should have 
held that the appellants were agriculturists 
and -applied the ordinary procedure under 
the Dekkhan Agriculturists’ Relief Act in 
respect of the mortgage ; and secondly, thas 
credit should be givento the appellants in 
respect ofa certain sum of money alleged 
by them to have been paid to the children 
of the original mortgagee. 

As regards the first point thera seems 
“to be perhaps a certain atnount of con- 
fasion in the mind of the lower Appellate 
Court. But it isto be observed that the 
appellants themselves never raised the 
point that they were at the time of trane- 
action agriculturists.” 
under s. ? of the Dekkhan Agriculturists’ 
Relief Act the term “agriculturists” in- 


i SHAKARKTAN 2. LARHIMAL: 
‘eluded: a parson who was ‘an. ‘agrigulturist 


, .Qbvious that- this must’ ‘be so. 


` fromi the mind of the Joint Judge. 


“Hot avail the appellants. 


It is to be noted that. 
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at the time of’ the transaction and it is 
But, what- 
ever the status of the “defendants might’ 
have been at the time of action, it seems, 
clear that they were never really agricul- 


turists. They are Pathans ‘by caste and were 


employed on salaried labowrand it is on 
that that. all along their principal mainten- 
ance has depended. We are- not sure ‘that 
we should be competent to go: into’ the 
question of their status because’ it ‘does 
not’ appear that the point was really absent 
It is 
true that bis judgment-chiefly’ devotes’ “itself 
to the consideration of the- status ‘of the 
appellants at the time of ‘suit and*there- 
after but he had accepted and: ratified: the 
finding of the Joint, Sub-Judge as” tò: “the 
Status at the time of liability. We*do not 
think, therefore, that these--people dté en- 
titled tó be treated.as’ agriculturists.-\*"" 

The second point also is one whith tan- 
They bad-borréw- 
èd this money from: Kodumal and hey 
must pay it back.either.to Kodumal or 
some person who has stépped into’ Kodu- 
mal’s shoes, Kodumal ‘being dead, they 
could only pay to the person entitled to 
recover moneys from the estate of Kodu- 
malor for the family which Kodumal re- 
presented. If the money loaned was private 
property of Kodumal they should: have 
paid the, person possessing an heirship 
certificate in respect of the estate of Kodu- 
mal.” If the property was -joint family pro- 
perty as it undoubtedly was, they should 
have paid not to the sons. of Kodumal but 
the person who was then representing 
Kodumal in his capacity as manager of 
such joint family. Ifthe joint family were 
so torn by faction thatit had no manager 
they should have not paid at all. In neither 
case has the alleged payment to the two 
sons discharged them from “their liability 
to pay ‘he mortgage amount to the person 
who is really entitled’ to pdyment, that is 
the joint family | by its manager. f 

The appeal is dismissed with costs. 

R., L. Appeal dismissed, - 
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BOMBAY HIGH COURT. . 
ORIGINAL Civil JORISDIOTION APPEAL 
No. 5 or 1924. 

September 30, 1924. 
Present:—Sir Lallubhai Shah, Kī., 
Acting Chief Justice, and 

Mr. Justice Kincaid. 


PLAIN ane 
HARIBA SAWALARAM MEHER— 


DEFENDANTS—RESPONDENTS. 
| Hindu . Law — Widow — - Muintenance—U chastity, 


6 neffect of—Reversion to .morul life, effect of—Bare 


maintenance. 

The right of a Hindu widow to. maintenance is de- 
perident upon her continuing to be chaste. In case her 
incontinence is proved she- forfeits that right. [p. 667, 


1. 
“Where a Hindu widow, who.has been unchaste, is 


: “ibroved o have given up ‘the life of unchastity she is 


entitled to bare maintenance which should ordinarily 
be fixed by a rough and ready reference to the general 


„condition of the family as disclosed in the evidence. 


The amount of maintenance: should: be the bare 


` minimum which’ is necessary.in order to enable the 
-widow to live. - 


[p. 670, cols. 1 & 2 
[Case-law and texts discussed. 1 


FACTS.—On the death of her. husband, 
a man, owning a considerable amount of 
property, Musammat Bhikubai, the plaint- 


“iff, entered into an agreement with her hus- 


band’s ¢ collaterals whereby the latter under- 
took to pay her Rs. 100 per mensem and 
provide her free quarters on the condition 
that she led a chaste life, and would neither 
live separately nor adopt anyone, : 

The widow, however, began to live an 
impure life with one Shankar, and although 
as alleged by her, she afterwards reverted 
back to a purer life since the time her para- 
mour married another woman, she adopted 
one Tika Ram. A few months after the 
adoption, the defendants stopped payments 
of the monthly maintenance allowance. 

She filed.a. suit to recover maintenance 
at an enhanced rate and for arrears at the 
same rate. . 

‘Mr, G. N. Thakor, (with him Messrs. 
Munshi and S. G. J oshi), for the Appellant. 
‘Mr. M. C. Setalvad, (with him Messrs. 
Kanga and B. J. Desai), for the Respond- 
ente, 


JUDGMENT. 

Shah,{A. C. J.—His Lordship, hold- 
ing that the illicit connection between the 
plaintiff and Shankar did not amount to 
a marriage, as contended by the defendants, 
went on:—] 

The next question of fact to be detér- 


= 
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mined ‘is. whether the finding that she has’ 
reverted to-a -moral life ‘is .correct. Its 
correctness has ‘been challenged by Mr. 
Setalvad. It appears from the evidence 
that Shankar married one Jijibai at Dehu 


: . in December 1918. The case for the plaint- 


iff is that ever since that marriage there is 


“nothing to show that Shankar has been 


living on terms of improper intimacy’ “with 
Bhikubai. It appears from'the various re- 


- ceipts of money-orders sent by thé defend- 
ant to Bhuikubai at Dehu and Junnar 


that Shankar signed for Bhikubai, and that 
his associdtion with her has not ceased. 
There are other letters in the case, which 
it is not necessary to refer to, that the ap- 
parent association of Shankar with Bhiku- 
bai, who has been living apparently since 
1918 at Junnar and Dehu, has continued. 
When once we find that the relations be- 
tween Shankar and Bhikubai had reached 
the stage of improper familiarity, and when 
we find that the apparent association of 
Shankar with Bhikubai has not ceased, it 
is not easy to draw the inference that after 
his marriage with Jijibai, the improper 
connection with Bhikubai has ceased. At 
the same time we have the evidence of Jijibai 
which goes to show that such improper re- 
lations did: not exist—at any rate not to 
her knowledge. While I am prepared to 
give due weight to the evidence of Jijibai, 


‘speaking for myself l do not find it easy 


to hold it proved that the improper rela- 
tions between Bhikubai and Shankar have 
ceased. The learned Trial Judge was pre- 
pared to draw that inference in favour of 
Bhikubai, and my learned brother is also 
prepared to draw that inferénce in her 
favour on the evidence of Jijibai. 

- As I consider that that inference is a rea- 
sonably possible inferencé under the cir- 
cumstances, in spite of thé difficulty which 
I feel in accepting it, I am not prepared to 


-differ from the conclusion that for some 


time prior to the date of the suit Bhikubai 
had given up her life of incontinence. 

On these facts, the question arises whe- 
ther Bnikubai has forfeited her claim to 
maintenance altogether, or whether she is 
entitled to bare maintenance, as the learned 
Trial Judge has held. It is argued on her: 
behalf that in view of the observations of. 
Chandavarkar, J., in Parami Ramayya v. 
Mahadevi (1) she is entitled to full main- 
tenance as a widow living a chaste life 


(1) 5 Ind. Cas. 960; 34 B. 278; 12 Bom. L. R, 196. 
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would get, as she has given up the life of 
incontinence. 

I shall, therefore, first deal with the ques- 
tion as to whether she has lost her right to 
maintenance generally speaking, and shall 
deal. with the question of her right ta bare 
maintenance separately. - 

It has been argued on behalf of the re- 
spondents that in view of the terms of the 
agreement, Ex. A, she has lost all right to 
maintenance. The material clause in the 
agreement is as follows: i 

“ By the aforesaid deed or agreement I 
Bhikubai widow of Yeshwantrao Sawlaram 
pass in fwriting as follows. I will always 
live with my mother-in-law Jenabai wife 
of Sawlaram Dhondiba Meher and will 
always lead a moral life and behave ac- 
cording to the duties of female (i. e.) lead 
a virtuous life. If I fail to lead a moral life 
and to behave according to. the duties of 
female I shall not claim the right of food 
and clothing (i. e. maintenance) referred to 
above; similarly I will not live independent- 
ly .(1) (3. e. by myself alone).” 

It is urged that as her incontinence is 
proved, under this clause she has lost all 
right to maintenance. It is true that she 
has lost the right to maintenance ‘referred 
to in the agreement. But Ido not think 
that this clause can be read as meaning 
that if she has anyright under the law 
in spite of incontinence, that right is 
affected. The question of her right to 
maintenance must be determined according 
to Hindu Law on the facts found, and it 
cannot be held to be affected in any way by 
this clause in the agreement, as contended 
on bebalf of the respondents. 

As regards the consequences of unchast- 
ity on the right ofa Hindu widow to main- 
tenance, there can beno doubt. The text 
of Narada, which is referred{to in Ch. 2, s. 1, 
pl. 7, of the Mitakshara, makes the posi- 
tion clear. I shall refer to the translation 
of this text, as given in Gharpure’s Trans- 
lation of the Mitakshara, Vyavahara Adh- 
yaya, page 230:— 


“Among brothers, ifany one die with-~ 


out issue, or enter a religious order, let the 
rest of the brothers divide his property 


excepting the stridhana (ofhis wife). They. 


should make provision for the maintenance 
of his wives till their death, provided they 
preserve unsullied the bed of their Lord. 
: They may, however, cut it off in the case of 
thoss who behave otherwise.” 
The original word for “cut off” or “re- 
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sume” used in other translationsis * * 
(Achchindyuh). This word clearly indi- 
cates that they may cut off or forfeit if the 
widow does not lead a chaste life, or, to 
use the words in the translation, “if the 
widow does not preserve unsullied the 
bed of herlord.” Yajnavalkya’s Verse No. 
142 and Vijnanesvara's commentary thereon 
as translated in plactia 14 and 15 in Ch. 2, 
s. 10, of Colebrooke’s Translation‘ of the 
Mitakshara, which need not be quoted here 
would show that the sonless wives of dis- 
qualified heirs were to be maintained so 
long as they conducted themselves aright, 
but were liable to be expelled if they were 
unchaste, This is consistent with Narada’s 
view as to the obligation on the part of a 
widow to lead a chaste life in order to be 
entitled to maintenance. 

In the Vyavahara Mayukha also this text 
of Narada is quoted with approval (see page 
78, Mandlik’s Hindu Law). 

The decisions of this Court are consis- 
tent on this point. In Valu v. Ganga (2) 
the question has been considered and the 
conclusion reached is that she forfeits her 
right to maintenance. 

In the earlier decision in Honamma v. 
Timmannabhat (3) which was dissented from 
in the above case, it was observed that 
“the observations [in Rajah Pirthee Singh 
v. Ranee Raj Kower (4)] as to loss of main- 
tenance in consequence of unchastity,...re- 
ferred to maintenance as a dives, nof to a 
starving maintenance, as a bare mainte- 
nance has been sometime denominated.” 
(page 561*). In Yashvantrav v. Kashibat (5) 
Nanabhai Haridas, J., who deliveréd the 
judgment of the Court, sitting with Sargent, 
C. J., referred to this rule in these words: 
“The wives and widows of disqualified co- 
parceners are entitled to maintenance, but 
only on condition of their continuing 
chaste,” 1 Strange 175; 2 Cole. Dig, 438 
(page 281). giri 

The point for decision in that case was 
different, but I refer to this statement as 
showing that Nanabhai Haridas, J., who 
was a party to the decision in Honamma 
v. Timmannabhat (3) described the right of 
maintenance of widowsas being subject to 
the condition of their continuing to bechaste. 

(2) 7 B. 84; 7 Ind. Jur. 261; 4 Ind. Dec. (N. 8.) 56. 

(3) 1 B. 559; 1 Ind. Dec. (N. 8.7 370. 

(4) 20 W. R. 21; 12B. L. R. 238; I. A. Sup. 203; 3 


Sar. P. C. J. 259. 
(5) 12 B. 26; 6 Ind. Dec. (N. 8.) 502. 


*Page of 1 B.—[Ed.] 
{Page of 12 B.—[Ed.] 
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Therefore, it is clear that if the inconti- 
nence of Bhikubai is proved, under this rule 
she would forfeit her right to be maintained 
by the co-parceners of her deceased hus- 
band. Mr. Thakor, however, has relied 
upon the observations of Chandavarkar, J., 
in Parami Ramayya v. Mahadevi (1). I do 
not think that Chandavarkar, J., meant to 
question in any sense the well-settled rule 
that the right of the widow to mainten- 
ance was dependent-upon her continu- 
ing to be chaste, and that in case her in- 
continence was proved, she forfeited that 
right. The opinion of Apararka, referred 
| to by Chandavarkar, J., cannot be read as 
modifying this view: and evenif it means 
what Mr. Thakor contends it does mean, it 
cannot be accepted as against the opinions 
of Vijnanesvara and Nilakantha on this 
point and the uniform current of decisions, 
‘The opinion of Madhavacharya, referred to 
by Chandavarkar, J., does not in any sense 
support the contention that even an incon- 
tinent widow may retain her right to full 
maintenance if she has reverted to the path 
of morality. I am quite clear that the ob- 
servations of Chandavarkar, J., are directed 
to the point of bare maintenance, as to 
which there was an apparent conflict bet- 
ween Honamma v, Timmannabhat (3) and 
Valu v. Ganga (2). The lower Court.was, 
therefore, right in disallcwing:the plaintiff's 
claim for maintenance generally. She 
claimed in this suit increased maintenance 
-in spite of the agreement which was entered 
into between her and her husband's rela- 
tions. But, on account of her proved in- 
continence, thatright is forfeited, and the 
defendants are entitled to refuse to main- 
-tain her. 

The next question is whether she is 
entitled even to bare maintenance in view 
of her having given up the path of un- 
chastity. On this point apparently there 
isa conflict between the two decisions of 
this Court to which Ihave referred. With 
reference to this apparent conflict Chanda- 
varkar, J., has examined the texts of Hindu 
“Law, and has expressed the opinion that 
those texts would seem to support the de- 
cision of this Court in Honamma v. Tim- 
mannabhat (3). It is quite true that those 
observations were not essential for the de- 
cision of the case. Asthe point wasargued 
in that case he examined the texts and 
expressed his opinion. The question that 
we have to consider is whether there is 
really any conflict between the two decisions, 
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and if there is no necessary conflict, aẹ to 
whether the widow can be allowed bare 
maintenance under the circumstances of 
this case. 5 , : 

It appears from the judgment of the 
learned Chief Justice in Valu v. Ganga (2) 
that the authorities which were referred to 
in Honamma v. Timmannabhat (3)- were 
considered, aud after quoting a passage 
from Strange’s Hindu Law, at page 90 it is 
pointed out that:— > 

“In the absence of any text distinctly 
imposing this obligation or of any expres- 
sion qualifying the right which is reserved 
by somany texts to those who take the 
husband’s property, of withdrawing main- 
tenance from an unchaste widow, it cannot 
(except perhaps in the case of ason) be 
regarded as a legal liability to be enforced 
ina Civil Court.” 

It does not appear from the judgment 
that the passages in the Achara and Pra- 
yaschitta Adhyayas in the Mitakshara, to 
which I shall presently refer, were before 
the Court. If any text which would support 
the view taken in Honamma’s case (3) 
had been brought to the notice of the 
learned Judges, it is permissible to think 
that they might not have expressed their 
dissent in an unqualified form. It does 
not appear from the facts of the case in 
Valu v. Ganga (2) that the question whe- 
ther the widow would be entitled to bare 
maintenance if she had given up the life of 
incontinence arose for decision in that case. 

The decision in Vishnu Shambhog v, Man- 
jamma (6) does not carry the apparent con- 
flict between the two views any further. 
In that case the necessary facts which 
would raise the question of allowing bare 
maintenance to the widow were not alleged, 
and the decision proceeds upon-the general 
ground asto whether on account of un- 
chastity the right of the widow to main- 
tenance is lost,even thoughit may have 
been decreed before. 

I have considered the authorities which . 


“have been mentioned by Chandavarkar, J., 


in Parami Ramayya v. Mahadevi (1) and I 
do not consider it necessary to refer to 
them all in this judgment. It is sufficient 
to refer to the passages in the Mitakshara. 
Verse 70 in the Achara Adhyaya in the 
Chapter relating to “Marriage,” with Vijna- 
nesvara'’s commentary thereon, is translated 
as follows by Srisa Chandra Vidyarnava 


(6) 9 B. 108; 9 Ind. Jur, 271; 5 Ind. Dec. (N, 8.) 72, 
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in his translation of the Achara Adhyaya 
at page 136:— : 

“ The author now describes how unchaste 
women are to be treated. 
| Yajnavalkya. 

LXX.—The unchaste wife should be de- 
prived of authority, should be unadorned, 
allowed food barely sufficient to sustain her 
body, rebuked, and let sleep on low bed, 
and thus allowed to dwell.—70. 

Mitakshara. 

She who commits adultery, ‘should be 
deprived of authority’ i. e. the control 
over servants and the management of the 
household, ~ etc., should be taken away. 
She should be kept ‘unadorned, i. e., with- 
out collyrium, ointments, white cloth or 
‘ornaments; ‘with food enough to maintain 
her body’ and sustain her life merely, and 
‘rebuked’ with censure etc., and ‘sleeping 
on low bed,’ onthe ground, and ‘allowed 
to dwell,’ only in his own house. This 
‘should be done in order to produce repent- 
ance, and not for purification.” 

_ In the commentary on Verse No. 72. the 
meaning of the word ‘abandonment’ is ex- 
plained by Vijnanesvara in these terms at 
page 139 of the same translation:— 

“The abandonment should be by not 
having any carnal connection with her, and 
by not allowing herto join in any religious 
ceremonies and does not mean that she 
should be driven out of the house, because 
of the rule she should be kept confined to 
one apartment” (Manu Xi, 176 or 177). . 

It must be remembered, however, that 
these passages in terms relate to a wife 
and not to a widow. 4 

In the Prayaschitta Adhyaya of the 
Mitakshara in Verses 297 and 298, in deal- 
ing with the question of penance, Yajna- 
valkya lays down the following rule as 
translated in the Sacred Laws of the Aryas 
(Mitakshara, Vol. II. Prayaschitta Adhyaya) 
translated by S. M. Naraharayya and pub- 
lished from the Panini Office, Allahabad, at 
page 437:— 

“It is declared that this very process 
(should hold good) with regard to women 
who have suffered: degradation (from caste). 

coxcvir. (But) accommodation should 
be given (to them) close to the house; 
(and also) food and clothing along with pro- 
tection.” 

And then in the commentary on that 
verse the following explanation is given of 
these women (page 438) :— 

‘To those women who, though have suffe- 
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red degradation (from caste) and for 
whom the rite cf presenting (disconnecting) 
water libations, etc., have been performed, 
accommodation, (that is) a small cottage 
built of straws and leaves should be given 
in the proximity of the main (building of 
the) house. Similarly food that is just suffi- 
cient for the maintenance of. life and also 
raiment ofa low description along with 
(the protection) of preventing her from be- 
ing enjoyed again by another man should 
be given.” 

In the commentary on the next verse it 
is explained at page 439 of the same book 
that women, under certain circumstances | 
may be abandoned. The following trans- 
lation of Vijnanesvara’s commentary on this 
text is material:— 

‘(Here) it has been said that the abandon- 
ing is with regard to these four (sorts 
of) women only, and, nevertheless, the: 
idea is that among such women who (have 
suffered degradation from caste and) will 
not perform the penance, only four, (name- 
ly), one who yields herself to (her husband's) 
pupil ete., should be abandoned without 
the (allowance of the) necessaries of life, 
(namely,) clothing, food, accommodation, 
etc., and it is not so with respect to 
other (offending women).. And hence, it is 
inferred that (in the case) of other women 
who have suffered degradation (from caste), 
all that is said as, ‘accommodation should 
be given (to them) close to the house ete., 
(111, 297) should be done though they do 
not perform the penance.” 

These passages may go toshow that in the 
case of woman who did not fall from the 
path of chastity in any ofthe grave man- 
ners specified in-this last verse, she may . 
be allowed to live as described in the 
preceding verse. It is not easy to deter- 
mine whether these passages in the Achara 
Adhyaya andthe Prayaschitta Adyaya are 
applicable to the case of a widow who 
claims maintenance from the co parceners 
of her deceased husband. I may refer to 
the following passage in the Vyavahra 
Mayukha at page 79 of Mandlik’s Hindu 
Law :— 

“As for the text:—'This same course 
should be followed in the case of degraded 
females; food and raiment are to be given 
to them and they should reside near the 
house’; it is, in the opinion of some others, 
in reference to the husband while living.” 

This suggests that in the opinion of 
Nilakantha it might not be so limited, 
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In the Vira Mitrodaya, Mitra Misra expres- 
sesan opinion, as given at page 153 of Golap 
Chandra Sarkar’s translation of the Vira 
Mitrodaya, in the following passage. 

“As for the allowance of food and rai- 
ment even to the unchaste wives, as is 
declared inthe following text, namely,—‘Also 
let one act in the same manner towards 
even the fallen wives; food and raiment, 
however, should be allowed to them, if they 
reside in thevicinity ofthe dwelling house :— 
that, however,is to be explained as referring 
-to the husband, consistently with what is 
ordained by Yogisvara after having pre- 
mised the husband, asin the text—‘Depriv- 
ed ofher position in the family, clad in 
. dirty clothes, living upon morsels barely 
sufficient for life, and humiliated, an un- 
chaste wife shall: be made to lie down upon 
the bare earth,” 

. Atthe same time itis a reasonably pos- 

sible reading of.the passages in the Mitak- 
shara, particularly the passages in the 
Prayashchitta Adhyaya that they refer 
to women generally and are not confined 
‘to wives. i 

In this state of the opinions with regard 
to the application of these passages to the 
case ofa widow who has been unchaste 
but who has reverted to the path of pro- 
priety it is not unreasonable to say that they 
may apply to such widows. | 

It is important to remember that, so 
far back as 1876, Sir Michael Westropp, 
C. J., and Nanabhai Haridas, J., accepted 
the view that where the widow had resum- 
ed proper ways, she might be and ought 
to þe given bare maintenance. No doubt, 
in coming to that conclusion, they referred 
to a text of Harita which is guoted in 
placita 37 and 38 of Mitakshara, Ch. 2 
s. l, which has no bearing upon the 
question. This text of Harita has been 
referred to and considered by Sir Char- 
les Sargent in Valuv. Ganga (2) (page 84*) 
and the view taken of Harita’s ‘text there 
by the learned Chief Justice is cor- 
rect, if I may sayso with respect. But the 
fact remains that in Honamma’s case (8) 
the learned Judges acted upon the view 


that a bare maintenance could be 
allowed to an incontinent widow with- 
out referring to the passages in the 


Achara and Prayaschitta Adhyayas of the 

Mitakshara. I read that judgment as really 

applicable to the case of a widow who 

is proved to have given-up the life of 

unchastity. In thatcase itis pointed out 
*Page of 7 B.Ed] ; 


' ceased to lead an unchaste life. 
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that the allegation that the widow was 
living in a state of unchastity was not 
proved, and it appears thatthe widow bad 
gone to reside with her mother-in-law., 
Under those circumstances the learned 


. Judges considered whether her inconti- 


nence bad disentitled her to bare mainten- 
ance which was allotted to the widow in 
that case under a previous decree. The 
decision is really applicable and limited to 
the case of a widow who is proved to have 
If it is read 
as going beyond that, it has not the sup- 
port ofany text or of any recognised com- 


‘mentator; nor has it the support of any 


‘decision ofthis Court or of any other High 
Court. I cannot believe that the learned 
Judges could have meant to go beyond the 
strict necessity ofthe case and to hold that 
even an incontinent widow was entitled to 
bare maintenance. ` 

In kama Nath v. Rajonimoni Dasi (7) 
the learned Judges declined to apply the 
rule of Honamma v. Timmannabhat (3) to 
the case of a widow who was living a life 
of unchastity at the date of the suit. But 
they expressed the following opinion in the 
judgment at page 679*. 
` “Wedo not decidein this case what her- 
rights would be ifshe were to give up her 
‘present way of living and begin to lead a 
moral life; we do not say that she would not, 
even in that case, be entitled to claim a 
starving maintenance. All that we say now 
is, that under the existing state of things, 
she is not entitled to maintenance of any 
sort.” 

This point has been recently considered 
in Sathyabhama v. Kesavacharya (8). The 
view taken by Seshagiri Ayyar, J., is that 
these passages in the Mitakshara go to 
‘show that the widow will get starving main- 
tenance, though on account of unchastity, 
she would lose the right tothe ordinary 
‘rate of maintenance. Undoubtedly this 
case supports the view that a widow who 
‘has been unchaste, but who has ceased to 
lead a life of incontinence, may be given 
bare maintenance, and that such right is 
not excluded by the text.of Narada which 
seems to give the co-parceners the right of 
cutting off her maintenance. a Ss 

This is the state of the authorities and 
the opinions with reference to this point. 
The question is whether there is any real 


. (7) 17 C. 674; 8 Ind. Dec. (x. s.) 990. f 4 
(8) 29 Ind. Cas. 397; 39 M. 658; 18 M, L. T, 28; 29 M, 
‘L. J. 87. . A 
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conflict of decisions such as would neces- 
sitate a reference to a Full Bench. As 
I have already stated, the decision in 
Honamma v. Timmannabhat (3) must be 
treated as limited to the case of a widow 
who has ceased to be unchaste, and connot 
be read as applicable to a widow who con- 
. tinues to be unchaste. Ifthe judgmentsin 
Valu v. Ganga (2) and Vishu Shambhog v. 
Manjamma (6) are read with reference to 
the facts of those cases that question did 
not arise for decision. If Honamma’s 
case (3) is read as laying down that 
bare maintenance should be allowed to a 
widow who is in fact leading a life of un- 
chastity, there is undoubtedly a difference 
of opinion. But, as I have already said, 
the weight of opinion would be preponde- 
ratingly against the view that a widow con- 
tinuing to be unchaste can get baie 
maintenance: and no reference to a Full 
Bench would be called for. Further, on the 
facts of this case, that question would not 
arise. But if the decision in Honamma’s 
case (3) is, as I think it should be, restrict- 
ed to the case of a widow who has really 
given up a life of unchastity, there is really 
no conflict of decisions. In view of the 
concurrence of judicial opinion in the 
three High Courts, that a widow who has 
been. unchaste, but who is proved to have 
given up the life of unchastity, should be 
given bare maintenance, I think that that 
view ‘may be given effect to without any 
reference to a Full Bench. I may respect- 
fully ‘say that, in spite of the difficulty of 
applying these passages in the Mitakshara 
to the case of a widow who is proved to have 
lapsed from the path of chastity but who 
has improved her ways, I am of opinion 
that they are fairly capable of being applied 
to the case of such a widow, provided she 
has not been guilty of any such grave mis- 
conduct as has been stated in the said 
passages. At the same time these passages 
cannot be literally applied to modern con- 
ditions under which the Hindu Law is 
administered. While, therefore, the Court 
allows such a widow to live separately, it 
must insist upon her continuing to leada 
chaste life, if she wishes to have the benefit 
of bare‘maintenance. 

I am, therefore, of opinion that the con- 
clusion of the Trial Court on this point, that 
Bhikubai is entitled to bare maintenance, 
can be accepted. 

The learned Trial Judge has referred the 
question of determining the amount of bare 
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maintenance to the Commissioner. I do 
not think, however, that any reference to 
the Commissioner is necessary.: Bare main- 
tenance can and should ordinarily be fixed 
by a rough and ready reference to the 
general condition of the family as dis- 
closed in the evidence. It must be bare 
maintenance as indicated in the passages 
cited in this judgment. Though these pas- 
sages are not capable of literal application 
to the case of a widow who does not live-in 
the family house, under the law as admi- 
nistered now -it is simply a question of 
determining the bare minimum which. 
should be allowed to her under the circum- 
stances in order to enable her to live. We 
asked the learned Counsel for the respon- 
dents as to what amount-he would suggest 
under the circumstances. He suggested 
Rs. 20 as maintenance and Rs. 5 as house 
rent, in all ‘Rs. 25. The appellant's Counsel 
has not accepted this as being a reasonable ` 
amount for bare maintenance. “But his 
suggestion for allowing Rs. 75 or Rs. 100 
per month as bare maintenance is clearly: 
unreasonable. I am of opinion that Rs. 25 
would be reasonable as bare maintenance 
under the circumstances. i 

We modify the decree appealed from by 
cancelling. the order of reference to the 
Commissioner and the other provisions in 
the decree incidental to the reference, and 
by ordering thatthe defendants Nos. 1 to 
4 do pay Rs. 25 per mensem including 
house rent to the plaintiff from the date of 
the suit; the liability to pay in the case of 
defendants Nos. 2 to 4 to be limited to the 
estate in the hands of-the Administrator 
General. The amount now lying with the 
plaintiff's Solicitors in respect of payments 
made under the order of the Court during 
the pendéncy of the suit to be refunded 
to defendants, so far as it is in excess of 
Rs. 25 per mensem. The excess amount 
paid during the pendency of the appeal 
to be set off against payments already 
due or which may fall due hereafter. In 
the Trial Court each party to bear his or 
her own,costs. l 

The appellant to pay the respondents’ 
costs in appeal and. to get the costs of cross 
objections” from respondents Nos. 1 to 4. 

Kincaid, J.—[His Lordship concurring 
with the conclusions on facts’ arrived at 
by the Acting Chief Justice, dealt with the 
question whether Bhikubai had reverted to 
a moral life]. The next question is whe- 
ther the improper intimacy between Bhi- 
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kubai still exists. In 1918 Shankar, after 
quarrelling with Kashibai, married yet 
another wife Jijibai. Jijibai has sworn 
that no intimacy now exists between Shan- 
kar and Bhikubai. 
the defendants has argued that Shankar 
and Bhikubai have not ceased to meet and, 
therefore, their intimacy most probably con- 
tinues. But if we accept Kashibai’s state- 
ment as-regards impropriety of their con- 
“duct, we should, I think, also accept 
Jijibai's statementas to its present propriety. 
I, therefore, agree with the learned Trial 
Judge in holding that their immoral in- 
timacy has ceased and that Bhikubai has 
returned to a chaste life. 

The last question is whether even on 
that finding Bhixubai is entitled to abare 
maintenance. The case-law on the subject 
is not inconsiderable. The first authority 
brought to our notice is that of Honamma 
v. Timmannabhat (3) where Westropp, O. J., 
held that wherea widow had obtained an 
award of maintenance, “she: did not ferfeit 
a bare maintenance by her incontinence. 
It should; however, be observed that the 
question whether she was incontinent at 
the time of the suit was left in doubt. The 
Judge of the first Appellate Court did not 
positively find “that allegation (i. e., of 
continued incontinence) to be true and he 
did state: that she resided with her mother- 
in-law.” f 

The correctness of the above decision was 
questioned inthe case of Valu v. Ganga (2) 
Bir Charles Sargent observed (page 90*) :— 

“In the absence of any text distinctly 
imposing this obligation (to give an unchaste 
widow maintenance) orof any expression 
qualifying the right which is reserved by 
so many texts to those who take the 
husband's property, of withdrawing main- 
tenance from an unchaste widow, it cannot 
(except perhaps in the case of a.son) be 
regarded as a legal liability to be enforced 
in a Civil Court.” 

In this case, too, the question whether the 
widow had returned to a moral life did not 
arise, Me 
This authority was followed in Vishu 
Shambhog v. Manjamma (6). But a passage 
which occurs to the close of Sargent, C. J.’s, 
judgment is worthy of note (page 110T) :— 

“ Such being the nature of the widow's 
right to maintenance, a decree, declaring 


‘her right, must, from its nature, be liable 


*Page of 7 B. -| Ed. 
{Page of 9 B.~ [Ed. 
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to be set aside or suspended in its operation 
on proof of such unchastity,” 

Here, again, the question of the widow's ` 
return toamoral life was not before the 
learned Judges but the words “ suspended 
in its operation” seem to imply that a 
widow was to be deprived of her mainten- 
ance only so long as her unchastity lasted. ` 

The matter was again discussed in the 
case of Parami Ramayya v. Mahadevi (1) 
py Chandavarkar, J. Although he decided 
the case on other grounds he quoted with 
approval a text of Parashara which supports 


- the contention that a repentant widow 


must be maintained. The passage runs as 
follows (page 285*) :— 

“ This text of Parashara, which includes 
the case- of a widow, is explained by 
Madhavacharya (f) as relating only to a 
woman. who is leading a life of unchastity 
is unrepentant, and has not performed ex- 
piatory rites. Astoa woman, whether she 
is wife or widow, who returnstoa life of 
chastity after she has been unchaste 
Madhavacharya explains that she,. after 
expiation, cannot be cast out of the house, ` 
but that she must be maintained.” 

Other High Courts, besides the Bombay 
High Court, have considered the same ques- 
tion. 

In the case of Roma Nath v, Rajonimoni 
Dasi(7) their Lordships held that an unchaste 
widow was not entitled to a “starving 
maintenance,’ but they deliberately left 
open the question of her rights should she 
return to a moral life, They observed (page 
67917) :— 

“We do not decide in this case what her 
rights would be if she were to give up her 
present way of living and begin to lead a 
moral life; we do not say that she would 
not, even in that case, be entitled to claim 
a starving maintenance. All that we say 
now is, that under the existing state of 
things she is not entitled to maintenance of 
any sort.” 

In the Madras High Court there were 
two similar cases. The first, however, 
Kandasami Pillai v. Murugammal (9), deals 
with a wife, and is, therefore, hardly per- 
tinent. Still the following passage may be 
quoted from the judgment (page 8) :— 

“I have little doubt that before a decree 

(9) 19 M. 6 at p. 7; 6 Ind, Dec. (N. s.) 708. 

*Page of 34 B—([Ed_] 

{Parashara, Dharma Samphita, Bombay Sanskrit 
Series, Volume II, Part I, page 352 i 

ttPage of 17 O.—-[Ed.] 

Page of 19 M—[Ed.] 
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for maintenance is given to a wife whohas 
- once been guilty of infidelity, she must 
show, not only that at thé time of the plaint 
and the trial she was leading a chaste life, 
but also that she had done ‘so for a suffici- 
ent period previously so as clearly to lead 
to the conclusion that she has completely 
renounced her immoral course, and that, in 
fact, she is a reformed woman:” 

A case exactly analogous to the present 
one was that of Sathyabhama v. Kesava- 
charya (8). There the learned Judges, after 
reviewing the authorities cited by me, came 


to the conclusion that an unchaste’ widow: 


who had definitely repented was entitled 
` to a bare karag I-quote the follow- 
ing passage (page 660) :— : 

= Bat = one ot these (Hindu) texts is 
there any provision for a woman-who had 
repented and was subsequently leading an 
honest life. It is not to be presumed from 
the omission to provide for such a contin- 
gency, that the resumption once made is to 
be irrevocable and that the fallen woman 
who had reformed is to be denied even a 
starving allowance.” : 

We thus have aseries of decisions that at 
first sight seem to conflict, but if closely scru- 
tinized, appear not really opposed to each 
other. In the case of Honamma v. Timman- 
nabhat(3) we donot know whether the widow 
had reformed or not, butas she was living 
- with her mother-in-law, their Lordships seem 
to have believed that she had. In Valu v. 
Ganga (2) and Vishu Shambhog v. Manjamma 
the (6) the widow had certainly not reformed 
and in thelatter case their Lordships seem at 


any rate to have felt a doubt whether, ifshe’ 


had returned to a chaste life, she would not 
have been entitled to a starving main- 
tenance. In Parami Ramayya v. -Mahadevt 
(1) Chandavarkar, J., certainly inclined to 
the opinion that- a repentant widow must 
be maintained. In Roma Nath v. Rajoni- 
moni Dasi (7), their Lordships deliberately 
refused to hold that a repentant widow had 
no claims. Finally .in Sathyabhama v. 
Kesavacharya (8) the Madras High Court 
affirmatively held that a reformed widow 
must be given a starving maintenance. In 
these circumstances the decision: of the 
Trial Judge seems to be the right one and I 
would confirm it with costs save in one 
particular. I should not send the case for 
further consideration of the Commissioner 
but would award by way of starving main- 
tenance Rs. 25 inclusive of rent and all 
other charges. 
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I would modify the Trial Court’s decree,” 


therefore, as indicated by the Chief Justice | 
ZK. . ' ++ Appeal dismissed: 
Decree modified. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. ` 

Civit Revision No. 162 or 1925. 

September 2, 1925. ae 
Present:—Mr. Simpson, A. J. C. 

DWARKA DAS—P .aintTIFF—APPLICANT 
i versus : 
THs AGENT or EAST INDIAN 

RAILWAY COMPANY, CALCGUTTA— 


DEFENDANT— OPPOSITE Parry. 
Railway Company—Goods accépted under Risk Note 
B—Waggon sealed with paper only—-Liability for loss 
of goods 


goods, ; - 
The fact that a waggon is sealed with paper and . 


bolted but bot locked, does not amount to wilful neg- 
lect en the part of the Railway Company: accepting 
goods on the terms of Risk.Note B. 

` Firm Bhagai Ram-Bahadur Ram v, B. N. Railway, 
87 Ind. Cas. 215; 1.0. W. N. 766; A. I.R. 1925 Oudh 
‘631, Jagannath Prasad v. Agent, G. I. P, Ry. Co., 94 
Ind. Cas. 644 and Rohilkhand and Kumaon Ry. Co. 
v. Bij Raj, 72 Ind. Cas. 428; 10 O. L. J. 58; 9 O. & A. 
L. R. 421; A. I. R. 1923 Oudh 212, referred to. 

Application against’ a decree of the 
Subordinate Judge, Kheri, exercising the. 
Small Cause Court's powers, dated the 3rd 
March 1924. iad sa h 

Mr. Ali Mohammad, for the Applicant. 

Mr. G. N. Mukerji, for the Opposite. 
Party. 

ORDER.—tThis is an application under 
s. 25 of the Small Cause Courts Act. The 
plaintiff purchased 126 bags of sugar from 
a Calcutta firm. They were consigned to 
plaintiff at-Lakhimpur. 
cepted the. goods on the terms of Risk: 
Note Ex. B, under which they are free 
from liability unless the Railway is guilty 
of wilful neglect. 
goods train in the ordinary way in a waggon 
sealed merely with paper, and bolted, in 
such a way that the bolt could easily’ be 
opened, The Guard had deposed that the 
seal was intact at Utrauli Station, but that 
it was , broken and six bags of sugar were 
missing when the train reached Lucknow. 
The Court of Trial has held that the. way. 
in which the waggon ‘was fastened amount- 


ed to wilful neglect on the part, of the~. 


Railway, and this isnot an unreasonable 
view to take. There is evidence in. this 
very case that on the R. K. “Railway, .the 
waggons are bolted in such a way. that an 


The Railway ac- . 


“a 


The, bags came. by. 


4 
yet 
ay 
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unauthorised person could not open them 
without using a hatchet. But in Firm 
Bhagat Bam-Bahadur Ram v. B. N. W. 
Railway (1) it was said: . 

“The plea as to wilful neglect cannot 
` succeed. The Company in the way usual 
with all Railways sealed the waggon on 
one side. The seal was broken and it is 
not known how the plaintiff's property dis- 
appeared. The putting ofa seal and not 
of alock does not amount to wilful neg- 
lect on the part of the Railway Company.” 

Similarly in Jagannath Prasad v. Agent, 
G. I. P. Ey., Co, (2). The case of Rohilkhand 
& Kumaon Ry., Co. v. Bij Raj (8) differs 
because in that case the waggon was not 
even sealed. See Agent, Rohilkhand & 
Kumaon Ry. v. Gauri Lal (4). I follow 


these decisions, and hold that there was .- 


no wilful neglect on the part of the Rail- 
way Company. 6 

The learned Small Cause Court Judge, 
although he decided that the fastening of 
the waggons by bolt and seal amounted to 
wilful neglect, nevertheless dismissed 
- plaintiff's suiton a finding that the bags 
had disappeared through running train 
robbery. This would raise the vexed ques- 
tion whether the word “robbery” in the 
Risk Note form B isto be construed to 
mean robbery or theft. If this question 
had come up for decision, I should -have 
referred it to a Bench, because I am 
unable to agree with the Allahabad and 
Madras decisions. But since there was no 
wilful neglect the second question of run- 
ning train robbery is not reached (see 
B. B. & C.I. Ry, Co, v. Ranchhodlal 
‘Chhotalal & Co. (5). 

In the result, although I donot agree 
with his reasons I maintain the judgment 
and decree of the learned Small Cause 
_Court Judge. This application is dismissed 
with costs, 


Application dismissed. 


S.p. . 
(1) 87 Ind, Cas. 215; 10, W. N. 766; A.LR. 1925 
Oudh 631. 

2) 94 Ind. Cas. 644, 

3) 72 Ind. Cas. 428; 10 O. lu, J. 58; 9 O. & A. Le 
R. 421; A. I. R. 1923 Oudh 212, 


(4) 90 Ind. Cas. 48; 2 O, W, N. 749; A.I. R, 1926 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION Soir No. 4375 
oF 1921. 

November 24, 1925. 
Present:—Mr. Justice Taraporewala. 
Taz OFFICIAL TRUSTEE or BOMBAY 
— PLAINTIFF 
versus 
SALEBHAT SARAFALLY BHAGAT 

— DEFENDANTS. . 
Easements Act (V of 1882), ss. 4, 18—-Right of going 
upon property of another person to white-wash, one’s 


wall—fasement, whether of necessity—Hasement of 
necessity, what is—New kind of easement, creation 


of. A 

The right claimed bya person of going upon the 
premises of another person with a view to erect a 
scaffolding for purposes of white-washing and plaster- 
ing his own wall is an easement though not one of 
necessity. [p. 674, col. 2.] 

An easement of necessity is not created merely 
when the easement is necessary but when it is abso- 
lutely necessary for the beneficial enjoyment of the 
dominant property. [p. 676, col. 2.] 

Chhotalal v. Devshankar, 3 Bom. L, R. 601, Esubai 
v. Damodar Ishvardas, 16 B. 552 at p. 559; 8 Ind. Dec. 
(N. 8.) 847 and Municipality of the City of Poona v. 
Vaman Rajaram Gholap, 19 B. 797; 10 Ind. Dec. 
(N. s.) 534, referred to. 

But there cannot be an easeinent of necessity for 
enabling the dominant owner to enjoy another ease- 
ment. [p. 674, col. 2.] 

If a right comes within the four corners of the 
statutory definition of an easement, whether it be a 
new one or novel one, the Court is bound to give 
effect toit. [p. 675, col. 2.] 

Simpson v. Mayor of Godmanchester, (1896) 1 Ch. 
214 and Moody v. Steggles, (1879) 12 Oh. D. 261; 48 
L. J. Ch. 639; 41 L. T. 25, referred to. 

Sir Chimanlal Setalvad (with him Mr. 
Mulla), for the Plaintiff. 

Mr: Bahadurji (with-him Mr. Kanga, 
Advocate-General), for the Defendant. 


JUDGMENT.—This suit was origi- 
nally filed by-one. Vanmalidas Bhica- 
bhai, as a trustee of certain premises situate 
at Sham Sett Street outside the Fort 
of Bombay, against the Ist defendant, 
who is the owner of certain premises situate 
to the north of the said trust premises, 


` claiming inter alia that the Ist defendant, 


his servants, agents and workmen might 
be restrained by an order and injunction 
of this Court from encroaching or trespass- 
ing on the trust premises as they had 
done on October 8,9 and 10, 1924, in the 
manner following, that is to say, that the 
defendant and his servants, agents and 
workmen had entered upon the ground 
floor of the trust premises and upon a 
chowk in the trust premises adjoining the 
southern wall of the defendant's premises for 
the purpose.of plastering the said southerg - 


ar 


7i 


wall. The original 2nd defendant was 
one‘of the trustees of the said premises 
with the plaintiff, and as he refused to 
join in the filing of the suit, he was made 
a party defendant. The plaintiff resigned 
as the trustee and the Official Trustee was 
thereafter brought on the record in his 
place. The original Ist defendant died 
and his legal representatives were brought 
on the record as defendants Nos. 1, 1 (a) 
1 (6) and 1 (e). 
them as defendants. 

The original first defendant put in a 
written statement whereby he alleged that 
the two properties in suit formerly belonged 
to common owners, viz., Tyeballi Ahmedji, 
Abdul Ally Ahmedji and Abdul Hoosein 
Ahmedji, who bya conveyance, dated July 2, 


1923, conveyed the trust property to the ` 


plaintiff's predecessor-in-title subject to a 
covenant by the purchaser, his heirs, exe- 
cutors, administrators and assigns that he 
and they would not raise the building on the 
land conveyed toa greater height than it 
was on February 11, 1:03, and would keep 
the chowk'in the premises conveyed in the 
game condition as it was in on the said 
date. The defendant contended that the 
said covenant was inserted in order to 
preserve to the transferors access of light 
and air to the windows in the property 
retained by the transferors and ultimately 
conveyed to the Ist defendant on June 
12, 1917, 
reason of the fact that the plaintiff's build- 
ing was lower than the defendant's build- 
ing and by reason of the existence of the 
said open chowk it was necessary to plaster 
the portion of the defendantis southern 
wall which abutted on the said open chowk 
in order to protect it from wind and rain, 
and stated that in order to plaster such 
wall he had placed - planks in his building 
go that they projected through the windows 


thereof and had erected on the projecting’ 


portions of such planks scaffolding to enable 
his workmen to carry out the said work. 
He further contended that the plastering 
of the said wall was incidental to and ne- 
cessary. for the full and proper enjoyment 
of the said easement of light and air, and 
that by reason of the facts stated in para, 2 
of the written statement he was entitled to 
erect a scaffolding over the said open chowk 
in order to enable his workmen to carry out 
such plastering work. 

At the hearing of the suit two issues were 


paised — 


I shall thereafter refer to- 


He further contended that by’ 
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(1) Whether the defendants are entitled 
to raise the scaffolding in the open chowk 
of the plaintiff for the purpose of plaster- 
ing or white-washing the south wall of de- 
fendants’ premises? - 

(2) Whether for that purpose the de- 
fendants were entitled to enter the plaintif’s 
chowk through the plaintifi’s property? 

It was admitted by Mr. Bahadurji for the 
defendants that their workmen did enter 
the plaintiff's chowk through the plaintiff's 
property for the purpose of plastering and 
white-washing the wall of the defendants 
abutting on the said chowk. 

The defendants, as the successors of the 
former owners who owned the two proper- 
ties, are entitled to the benefit of the coven- 
ant in the conveyance to the plaintiff 
dated July 2, 1903, That covenant, how- 
ever, does not either expressly or impliedly . 
create an obligation on the plaintiff to allow 
the defendant or his men to enter the chowk 
through plaintiff's property for the purpose 
of plastering or repairing the southern 
wall of defendants’ premises. But the de- . 


_ fendants have claimed that right in para. 4 


of the written statement on the ground that 
it was necessary for the full enjoyment cf 
the said easement of light and air. Now 
there cannot be an easement of necessity 
for enabling the dominant owner to enjoy 
another easement. At the hearing, however, 
Mr. Bahadurji for defendants put forward 
the defendants’ claim on the ground that 
the right to enter the plaintiff's chowk and 
to erect a scaffolding thereupon for the pur- 
pose of plastering and white-washing the 
defendants’ wall, was absolutely necessary 
for the beneficial enjoyment of the defend- 
ants’ property and that the defendants 
were entitled tothe said right as an ease- 
ment of necessity under s. 13 (c) of the 
Indian “Easements Act, 1 allowed the de- 
fendants to put forward that contention 
and the parties to lead evidence on the 
point. 

The first question then to consider is 


-whether the right claimed by the defendants 


isin the nature of an easement. Mr. Mulla 
argued that itwas not, and that it did not 


. fall under the definition of “easement” as 


given ins. 4 ofthe Indian Easements Act. 
“Hasement’ is defined as a right which the 
owner or occupier of certain land possesses 
as such, for the beneficial enjoyment of that 
land, to do and continue to do something, 
or to prevent and continue to prevent 
something being done, in or upon, or in 


(94 1. 0, 1986] Grrrcist TRUSTEE oF BOMBAY v, SALEBHAT GaRABALLY BHAGAT, - 


respect of, certain other land not his own, 
The act which the defendants claim aright 
to do here is to erect a scaffolding on the 
plaintiff's land and for the purpose of so 
erecting it to enter into the chowk which 
is the plaintiff's property through the ad- 
joining building of the plaintiff. The right 
to erect ascaffolding is claimed as being 
for the beneficial enjoyment of the defend- 
ants’ property on the ground that the wall 
of their building abutting on the chowk 
must be plastered and white-washed from 
time to time in order that the defendants 
may keep itin proper condition so as to 
enable them to live in and enjoy their said 
property, and that unless they are allowed 


to go on the plaintiff's land and erect a. 


scaffolding thereupon, they cannot plaster 
or white-wash the said wall. 

Mr, Mulla argued that an easement of the 
nature claimed here had not been heard 
of before. Ithink there was some misap- 
prehension as to the nature of the right 
claimed in the argumentof Mr. Mulla. He 
seemed to think that the easement claimed 
wis the right to plaster the wall. Buton 
aproper consideration of the facts it appears 
to me that there isa clear fallacy in the 
argument, because the easement claimed 
here is not the right to do something to 
the defendants’ own property but the right 
to do something on the plaintiff's property 
for the beneficial enjoyment of the defend- 
ants’ property. The plastering is for the 
beneficial enjoyment of the defendants’ pro- 
perty, and the act which they claim the 
right to do to enjoy that benefit is an act 
which is to be done on the plaintiff's 
property. ln my opinion, if such a right 
exists, it would clearly be in the nature of 
an easement. If the two properties had be- 
longed, asthey do now, fora long time to 
different owners, the owner of the property 
belonging to the defendants could have 
acquired the 1ight claimed as an ease- 
ment by prescription or by grant under the 
Indian Easements Act. For example, if the 
defendants had gone on the property of the 
plaintiff without the leave or license of the 
plaintiff, and asa matter of right for the 
purpose of erecting a scaffolding on the 
chowk, and had from that scaffolding plaster- 
ed and white-washed their own wall, and 
if that right had been exercised for the 
period required by the Indian Easements 


Act, it would have ripened into the right. 


ef easement which the plaintiff could not 
have denied, i 
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Mr. Mulla argued that the English Courta 
had declined to create easements of a new 
kind. There is really no easement of a new 
kind whichis claimed in this suit. How- 
ever, if the right comes within the four 
corners of the statutory definition of an 
easement whether it be anew one or novel 
one, the Court is bound to give effect to it. 

In Simpson v. Mayor of Godmanchester (1) 
the question was considered by the Appeal 
Court. The right claimed in that case was’ 
a right to open in the times of flood 
certain river locks belonging to the plaint- 
if. By a deed of 1639 a predecessor of 
the plaintiff had granted to the Corpora- 
tion the right that the miller, or other 
appointee of the Corporation, should open 
the locks in question in times of flood. | 
Lord Herschell in his judgment at page 
218* observes as follows:— : 

“It appears to me to be an easement 
within the definition of the term at the 
commencement of Mr. Gale’s work on. 
Tasements,and I think that thatis a per- 
fectly correct definition. Easements may 
be of various characters, and it is a fallacy 
to suppose that every easement must be. 
brought within some particular class which’ 
has been recognised, such as the class 
relating to water-courses, or light or air or 
otherwise. If a right is granted by the 
owner of land to another person to enter 
and to do something on the grantor’s land 
for the benefit of the land of that other 
person that prima facieis an easement. 
And Ido not see any reason why there. 
should not bea perfectly valid easement 
in this right to go upon the land of the 
ownerof locks or sluices, andin times of 
flood raise those locksor sluices to let the 
water down for the benefit of the land of 
the person who exercises the right.” 

The definition of “easement” in Gale on 
Easements is similar to the definition given 
in the Indian Easements Act. He definesit ag ` 
a privilege without profit which the owner 
of one neighbouring tenement has of an- 
other, existing in respect of their several 
tenements by which the servient owner is 
obliged “to suffer or not to do” something 
on his own land for the advantage of tha 
dominant owner, 

Gale gives at page 27 of his book instances 
of affirmative easements as held by the 
English Courts; they include a right to 

lare an advertisement hoarding on the 

(4) (1898) 1 Ch, 214. 


“kage of (1806) 1 Cha] ; 


876 


servient land, or to place a sign-post on a 
common, or to place over neighbouring 
land clothes on lines or telephone wires. 

In Moody v. Steggles-(2) the question was 
‘whether the plaintiffs, the owners of a public- 
house, had the right to affix a sign-board 
to the wall of the defendarits’ house as the 
sign-board had been so affixed for upwards 
of 40 years. It was held that the ease- 
ment claimed wasa legal cne, and that a 
grant of it by the defendants’ predecessors- 
in-title to the plaintiffs’ predecessors-in-title 
must be presumed. There the benefit was 
the advertisement ‘of the public-house 
which was ina lane,and the sign-board, 
which was fixedon the wall of the defend- 
ants’ house, gave that advertisement. 

In my opinion, therefore, an easement 
gould have been created in this case of 
the nature alleged by the defendants at the 
hearing. 

The next question then is: whether it is 
an easement of necessity coming under s. 13 
(c) of the Indian Easements Act. The claim 
is based by the defendants on the fact that 
in 1902-1903 for a period of less than a 
year, the two properties were owned by a 
common owner. Before the common owner- 
ship, it appears that there was litigation 
between the then respective owners of the 
properties and that litigation was put an 
end to by the then owners of the defend- 
ants’ property buying the other property. 
Within a year ofsuch acquisition the com- 
mon owners of these two properties con- 
veyed the property of the plaintiffs to their 
predecessors-in-title with the covenant as 
mentiond byme hereinbefore. Nothing is 
“mentioned in that covenant as to the trans- 
ferors, the predecessorsin-title of the 
defendants, having any right to enter upon 
the plaintiff's property or to erect a scaffold-~ 
ing upon the plaintiff's property, for the 
purpose of plastering or white-washing 
the wall abutting on the chowk of the 
defendants’ property. But Mr. Bahadurji, in 
my opinion, rightly pointed out that if 
there was a right by way of an easement of 
mecessity, no covenant was required to 
support it. Mr. Bahadurji gave me a re- 
ference in Indian Cases of a judgment of 
the Madras High Court wherea right of 
the nature claimed in this suit was held to 
exist as an easement of necessity, I have 
not been able to get this judgment; so I 
do not know ‘the reasoning on which the 


j @ asi) 12 Ch, D. 261; 48 L. J, Oh, 639; 41 Ia 
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Court came to the conclusion; -but after 
giving a careful consideration to the point, 
I have come to the definite conclusion that 
the right claimed here cannot be treated as 
an easement of necessity. 

Now an easement of necessity is created 
under s. 13, sub-els. (a), (e) and (d). An ease- 
ment of necessity is not created merely 
when the easement is necessary, but when 
it is absolutely necessary for the beneficial 
enjoyment of the dominant property. As 
pointed outin Chhotalal v. Devshankar (3) 
by Jenkins, CO. J., the necessity contemplated 
in cls. (a), (e) and (d) of s. 13 of the Indian 
Easements Act is an absolute necessity; 
while in cl. (b) of the section, itis a quali- 
fied necessity, There the easement was 
claimed under s. 13, cl. (b), which is not 
classed as an easement of necessity under s. 
13. The learned Chief Justice observes as 
follows (page 602*):— 

“It is true that the lower Appellate Court 
has found that there was no necessity, butit 
is clear that the Judgein so deciding had in 
mind an absolute necessity such as is indicat- 
ed in s. 13 (a), (c) and (d) and not a qualified 
necessity such as is contemplated in s. 13 
(b). The distinction is obvious: thus a right 
of way may not be absolutely necessary, and 
yet necessary for the purpose of enjoying 
the property as it was enjoyed when a 
transfer of it took place.” 

This point is also dealt with in Hsubai v, 
Damodar Ishvardas (4) and in Municipality 
of the City of Poona v. Vaman Rajaram 
Gholap (5). In the last case the person 
who claimed the right of way had another 
right of way to the property through his 
own land. It was contended that if the 
property had been sold to a third party, he 
would have been entitled to have aright of 
way through the defendant's land, that, 
therefore, although the plaintiff had a right 
of way through his own land, still the right 
of way through the defendant’sland was a 
way of necessity. The learned Judge held 
that it was notso. The easement of necesa 
sity could only be created whenit is abso- 
lutely necessary for the enjoyment of the 
dominant tenement. He says (page 800}):— 

“If a stranger had bought,he would have 
got what is called a landlocked tenement, to 
which he could only obtain access over the 


(3) 3 Bom. -L R. 601. 
(4) 16 B. 552 at p. 559; 8 Ind. Dec. (N. s.) 847, 
(5) 19 B. 797; 10 Ind. Dec. (N. 8.) 534. 
*Page of 3 Bom. L. R.—[Ed.] 
[Page of 19 B.— [Fa] 
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land of his vendor or by trespassing on other 
people’s property. Butthe defendant hav- 
ing bought could approach his new acquisi- 
tion through his own premises, and it can- 
not, therefore, be said that in order to enjoy 
it, it was necessary for him to pass over his 
vendor's land.” 

The Englishcases and the observations in 
Gale on the point are to the same effect. 

The question here is one of fact as to 


whether the right which is claimed is an. 


easement of necessity for the beneficial en- 
joyment of the property of the defendants. 
In my opinion, it is not. It may be necessary 
for the purpose of such enjoyment that the 
wall should be plastered and white-wash- 
ed, but it is not absolutely necessary. Ad- 
mittedly, the common ownership of the two 
houses lasted for less than a year. The 
original wall of the defendants’ house which 
abutted on the chowk was built by theowner 
of that house long prior to the time when 
the two houses came under common owner- 
ship, that is to say, the owner built the wall 
with knowledge that he ran the risk of not 
being allowed to go on the neigbouring pro- 
perty for the purpose of plastering or white- 
washing the wall. 
tinued fora long number of years during 
which period the then owner of defendants’ 
property could not have claimed asa matter 
of right tò go on the plaintiff's chowk for 
the purpose of white-washing or repair- 
ing his said wall. Then, was the posi- 
tion changed in any way because for a 
period of less than a year the properties were 
owned by a common owner? Can it be said 
that during this period of less than a year 
the white-washing and plastering became so 
absolutely necessary that on the severance 
of the two tenements, the right to do so 
by going over plaintiff's property was creat- 
ed in favour of the owner of the defendants’ 
property? There is no evidence at all of 
any such enjoyment of the right by the 
common owners during that particular 
period. Thedefendants cannot, therefore, 
say that by the mere fact of the properties 
having come undera common owner for a 
period of ayearor so, aright, which other- 
wise could not have been considered absolute- 
ly necessary for the enjoyment of the pro- 
perty, became an easement of necessity. In 
my opinion, there is really no easement of 
necessity in this case, and, if my view is 
correct, there is an end to the defendants’ 
case. 

As to the evidence laid before me, I may 
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point out here shortly that the evidence of 
the witnesses on behalf of the defendants 
has not impressed me at all as evidence of 
truthful witnesses. It may be that occasion- 
ally the wall was white washed and plaster- 
ed by the men of the owner of the defend- 
ants’ property going over the neighbourittg 
chowk, but it must have been with the 
leave and license of the owner of the neigh- 
bouring property. As to the erection of 
the scaffolding by the defendants’ men in 
the plaintiff's chowk, which led to the filing 
of this suit, I have no hesitation in accept- 
ing the evidence of Mr. Chinoy, the architect 
of the plaintiff, and rejecting the evidence 
of the witnesses on behalf of the defendants ` 
on the point. They have told a falsehood 
when they said that the scaffolding was 
there for nearly two years. The affidavit 
made by the original defendant in the suit 
on January 9, 1922 (Ex. B), puts the 
matter beyond any doubt, The scaffolding 


‘was in fact erected a few days before the 


filing of the suit. In my opinion, the oral 
evidence in the case does not affect the 
decision of the question in issue. 

There will bea decree in favour of the 
plaintiff in terms of prayer B of the plaint, 
and costs ofthe suit, including costs reserv- - 
ed, ifany. 


R. L. Suit decreed, 
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MADRAS HIGH COURT. 
FULL BENCH. 
SECOND Civin APPEAL No. 1076 oF 1922. 
November 10, 1925. 
Present:—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice, Mr. Justice 
Krishnan and Mr. Justice Beasley. 
SHEIKH HUSSAIN SAHIB—Puatntirr—~ 
APPELLANT 


versus 
PACHIPULUSU SUBBAYYA AND 


ANOTHER—DEFgNDANTS—Ru#SPONDENTS. 

Easements Act (V of 1882), s. 7-— Lands, upper and 
lower, owners of —Right of upper owner to let surface 
water on to lower lard, 

Where two contiguous plots of land belong to 
different proprietors, one of which stands upon higher 
level than the other, the owner of the plot of land on 
a lower level, into which water flows in the ordinary 
course of nature from the adjacent land ona higher 
level, is not entitled in law so to deal with his land as 
to obstruct the escape of water from the higher land. 
[p. 689, col. 1.] : : ] 

Gibbons v. Lenfestey, (1915) 113 L. T 55; 84 L. J. P, 
O. 158, Young v.Bankier Distillery Co., (1893) `A. C. 691; 
69 L. T. 838; 58 J. P. 100, Blair v. Bunter Finlay & Oo., 
9 Court Sess, Cases, 3rd Series Macpherson at p. 207, 
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Smith v, Kernick, (1849) 7 O. B. 515; 18 L, J. O. P. 
172; 13 Jur. 362; 137 E. R. 205; 78 R. R. 745, Rylands 
v. Fletcher, (1868) 3 H. L. 330; 37 L J. Ex. 161; 19 L. 
T. 220; 143 R. R. 629 and Ramaswamy v. Rasi (Sankar- 
appa Naicker v. Pari Naicker), 21 Ind. Cas, 62; 38 M. 
149; (1913) M. W. N. 640; 25 M. L. J. 276, relied on. 

Mahamahopadyaya Rungachariar v, Municipal 
Council of Kumbakonam, 29 M. 539; 16 M. L. J. 582: 
1M. L. T. 333 and Sangana Reddiar v. Perumal Red- 
diar, 5 Ind. Cas. 921; (1910) M. W. N. 545;7 M. L. T. 
1614, dissented from. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Kistna 
at Ellore, in A. 8. No. 380 of 1921, preferred 
against that of the Court of the District 
Munsif, Kovvur, in O. 8. No. 911 of 1919, 

ORDER OF REFERENCE TOA 

A FULL BENCH. 

Phillips and Ramesam, JJ.—The 
plaintiff (appellant) is the owner of a 
piece of land which lies’ on a higher 
level than thé land of the defendant and 
he seeks to prevent the defendant from 
erecting a bund on his land, which has the 
effect of preventing the flow of surface 
water over the plaintifi's land on to the 
defendant's land which is its natural out- 
let. The lowér Appellate Court following 
the ruling in [Mahamahopadyaya Runga- 
chariar v. Municipal Council of Kumba- 
konam (1) has held that the defendant is 
entitled to prevent water flowing over his 
land by erecting a bund. Itis now argued 
for the appellant that this decision in 
Mahamahopadyaya Rungachariar v. Muni- 
cipal Council of Kumbakonam (1) is only 
applicable to cases where the lands are 
situated within a town and he relies on 
subsequent cases of this Court, Ramaswamy 
v. Rasi (Sankarappa Naicker v. Pari Naic- 


ker) (2) and Gopala Kristna Yachendrulu - 


Varu v. Secretary af State for India (3). In 
Ramaswamy v. kasi (Sankarappa Naicker v, 
Pari Naicker) (2) the prior decision in 
Mahamahopadyaya Rungachariar v. Muni- 
cipal Council of Kumbakonam (1) was dis- 
tinguished on the ground thatit referred 
to land in a town and was, therefore, not 
applicable to agricultural land outside a 
town. The decision in Gopala Kristna 
Yachendrulu Varu v. Secretary of State fòr 
India (3) was with reference tothe right 
to bund a natural stream and Seshagiri 
Iyer, J., prefers to base, his decision on 
Illustration. (h) of s.7 of the Easements 
Act (V of 1882) rather than J llustration 
(1) .29 M. 539; 16 M. L. J. 582; 1 M. L. T. 333 
(2) 2 1na, ti 62; 38 M. 149; (1913) M. W. N. 640; 


- (3) 26 Ind. Cas. 800; 28 M. | , l 
AA i 28 AL L. J. 98; 16 M_L. T. 597; 
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(4) which deals with surface water, Illustra- 
tion (h) dealing with natural streams. He, 
however, adds that if the learned Judge 
in Mahamahopadyaya Rungachariarv, Muni- 
cipal Council of Kumbakonam (1) intended 
to lay down that the principle regarding 
the conflict of rights should be extended tọ 
agricultural areasin rural parts, he ‘dis- 
sents from the proposition and Wallis, Offg. 
C. J., takes.the same view. Subramania 
Iyer, J., in Mahamahopadyaya Runga- 
chariar v. Municipal Council, of Kumba- 
konam (1) laid down the proposition that 
the natural right mentioned in Illustration 
(i), namely, “the right of every owner of 


‘ upper land that water naturally rising in, 


or falling on, such land and not passing in 
defined channels, shall be allowed by the 
owner of adjacent lower land, to run na- 
turally thereto,’ wasnotan absolute right 
but was the right to pass such water 
without incurring any liability for damages 
caused thereby and held that when that 
right came in conflict with the right men- 
tioned in Illustration (a), namely, "the ex- 
clusive right of every owner of landina 
town to build on such land, subject to any 
Municipal Law for the time being in force,” 
the latter must prevail. If this proposition 
is correct, it would be illogical to hold that 
the natural right to pass water over a lower 
land cannot prevailin a town, whereas it 


“must prevail in the country. 


In s. 7 we have the definition of what 
an easement is, namely, “restriction of one 
or other of the following rights” which 
are mentioned. Because Illustration} (a) 
mentions the right of'an owner of land 
“in a town” to build on guch land, it does 
not necessarily exclude the right of an 
owner of land in the country tobuild on 
such land. In fact s. 7 itself deals with 
the exclusive right of every owner of im- 
moveable property, subject to any law for 
the time being in force, to enjoy and dis- 
pose of the same and also the right of 
every owner of immoveable property, sub- 
ject to any law for the time being in force 
to enjoy without disturbance by another 
the natural advantage arising from its 
situation. Prima facie the ownerof im- 
moveable property is entitled to do what 
he pleases with hisland and can only be 
restrained by law or by the superior right 
of some other person. 
distinction between such a right in a town 
and the sameright in the country, unless 
it is subject toanylaw for tlie time being 


There can be'no . ` 
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in force. We find it difficult to realise the 
distinction drawn between such rights in 
Ramaswamy v. Rasi (Sankarappa Naicker 
-v. Pari Naicker) (2) and Gopala Krisina 
Yachendrulu Varu v. Secretary of State 
for India (3) unless there is some law or 
custom having the force of law which re- 
stricts the rightin rural areas, but not in 
urban areas. Thedifficulties of cultivating 
land are referred to and it is suggested 
that owing to these difficulties the natural 
right of an owner of land to doon it what 
he pleases is subject to restrictions but 
this can only beif the restrictions are im- 
posed by law or custom having the force 
of law. If the right ofan owner to pass 
his surface water onto the lower land is 
an absolute right which the owner of the 
lower tenement cannot resist, it is undoubt- 
edly an easement right enjoyed by him over 
the lower tenement but we find in the Act 
that the right is given as an illustration of 
a right against.which an easement may be 
| acquired, and is not described as being in 
itself an easement right. It is doubtful 
whether the Legislature would have given 
aright which is in itself an easement right 
as an illustration of a natural right in 
restriction of which an easement right can 
b2 acquired. We may mention that the 
observations in Gopala Kristna Yachend- 
rulu Varu v. Secretary of State for India 
(3) with reference to Illustration (1) of s.7 
are abiter inasmuch as it was foundin that 
case that the water which ¿was interfered 
with was the water of natural stream. The 
decision, however, in Ramaswamy v. Rasi 
(Sankarappa Naicker v. Pari Naicker) (2) 
distinctly limits the proposition put for- 
wardin Mahamahopadyaya Rungachariar 
v. Municipal Council of Kumbakonam (1) to 
urban areas although in the earlier judg- 
ment there is no language to lead one to 
suppose that the learned Judges meant to 
confine the decision to urban areas. They 
no doubt refer to Illustration (a) which 
deals with land in a town, but the right 
mentioned is only an illustration of the right 
referred to in s. 7 and does not exclude 
other rights ea jure nature appertaining 
“to an owner ofland. An owner of agri- 
cultural land is undoubtedly entitled to 
raise the level of his land if he so wishes, 
provided there exists no legal restriction to 
such act. It might thus happen that a 
lower land -when raised would become 
higher in level than the adjacent land 
‘which had formerly been on a higher level, 
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The right to pass water would thereby be 
reversed and the owner of the originally - 
lower land would be entiled to pass water 
on to what was originally the higher land. 
If the owner of the lower land has such a 
right to raise his land, over the whole of it, 
it is strange that he cannot raise the level 


‘over only a part, such raising having the 


effect of stopping the flowof water through 
the adjacent land but whether he has such 
right must depend on the extent of the 
right of the owner of the land which was 
originally higher. Three other authorities 
have been cited before us from other parts 
of India, the first being Ambica Saran 
Singh v. Debi Saran Singh (4) in which it 
was decided that the owner of higher land 
had the right to pass his surface water over 
lower land solong as it continued to be on 


-a lower level, apparently dissenting from 


the decision in Mahamahopadyaya’ Runga- 
chariar v. Municipal Council. of Kumba- 
konam (1) although in terms it does not 
purport to doso. In the other two cases 
of -Calcutta and Patna respectively, the 
Easements Act does not apply Ramadhin 
Singh v. Jadunandan Singh (5) and Sarban 
v. Phudo Sahu (6). The former case is of 
no assistance here, for it merely deals with 
theright of a party to abstain from passing 
water falling on his land to the lower land 
and to callect it on his own land. The Patna 
case does not refer to any authorities and 
the Court came tothe conclusion differing 
from that taken in Mahamahopadyaya 
Rungachariar v. Municipal Council of 
Kumbakonam (1). 

Inasmuch as the authority of .Mahkama-. 
hopadyaya Rungachariar v. Municipal Cou- 
neil of Kumbakonam (1) which was followed 
in Sangana Reddiar v. Perumal Reddiar (7) 
has been questioned in Ramaswamy v. 
Rasi (Sankarappa Naicker v. Pari Naicker) 
(2) and Gopala Kristna Yachendrulu Varu 
y. Secretary of State for India (3) we think 
that it is advisable that the whole question 
should be considered bya Full Bench of © 
this Court, and accordingly we refer the 
case toa Full Bench for decision, 

This second appeal came on for hear- 
ing yesterday in pursuance of the said 


. Order of Reference to a Full Bench. Upon 


4) 24 Ind. Cas. 91; 12 A. L. J. 685. 

B 27 Ind. Oas. 268; 19 O. W. N. 54. 

(6) 69 Ind. Oas. 947; (1922) Pat. 305; 4 U. P. L. R. 
(Pat) 105; £ P: L. T. 8l; A. Í R, 1923 Pat. 65; 2 Pat, 


H (i) 5 Ind. Cas. 921; (1910) M. W.N.545;7M L. T, 
164. 
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perusing the grounds of appeal, and the 
judgments and decrees of the lower Appel- 
late Court, and the Court of first instance, 
and the material papers in the suit and 
the said Order of Reference to the Full 
Bench, and upon hearing the arguments 


of Mr. Y. Suryanarayana, for the Appel-. 


lant and Mr. B. Satyanarayana, for the Re- 
spondents, and having stood over for con- 
sideration till this day, the Court expressed 


the following 
OPINION. 

Coutts Trotter, C. J.—This appeal 
raises certain questions of fact with which 
we are not concerned. The question of 
law to which our attention has been 
directed is whether the owner of a 
plot of landon a lower level on te which 
water flows in the ordinary course of na- 
ture from adjacent land on a higher level 
is entitled in law soto deal with his land 
as to obstruct the escape of water from 
the higher land. It is said that any right 
which the owner of the higher land has is 
not in the nature of an easement and that 
terms such as dominant and servient tene- 
ments are inapplicable. That may be true 
in the abstract but it seems to me that the 
Privy Council and the House of Lords 
have clearly recognised a very close analogy 
between the two classes of cases and that 
if the owner of the land at the lower level 
raises an obstruction to the natural flow of 
the water, he will be restrained if it causes 
or tends to cause damage to the owner of 
that on the higher. Gibbons v. Lenfestey 
(8) is a direct authority of the Privy Coun- 
“cil binding upon us. In the judgment of 
the Committee which was delivered by Lord 
Dunedin we have at page 57*. ` 

“The right of the superior proprietor to 
throw natural water on the lower land is 
not an ordinary servitude to which this 
rule can apply. It isa natural right inher- 
ent in property; it isa question of nomen- 
clature whether it isoris not called a ser- 
vitude.” 

Lateron we have “Where two contigu- 
ous fields belong to different proprietors, 
one of which stands upon higher ground 
than the other, nature itself may be said to 
constitute a servitude on the inferior tene- 
ment, by which it isobliged to receive the 
water that falls from the superior. If the 
-water which would otherwise fall from the 


higher ground insensibly, without hurting 
` (8) (1915) 113 L. T. 55; 84 L. J. P. O. 158. 
—+Page of (1925) 113 L, T—[Ed] 
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the inferior tenement, should be collected 
into one body by the owner of the superior 
in the natural use of his property for 
draining or otherwise improving it, the 
owner of the inferior is, without the posi- 
tive constitution of any servitude, bound 
to receive that body of water on his pro- 
perty.” In Young v. Bankier Distillery Co., 
(9) Lord Watson says at page 696: “The 
right of the upper heritor to send down, 
and the corresponding obligation of the 
lower heritor to receive, natural water, 
whether flowingin a definite channel or 
not, and whether uponor below the sur- 
face, are incidents of property arising from 
the relative levels of their respective lands 
and the strata below them, The lower 
heritor cannot object so long as the flow, 
whetherabove or below ground, is due ta 
gravitation. unless it has been unduly and 
unreasonably, increased by operations which 
are in emulationem vicini. Butheis under 
no legal obligation to receive foreign water, 
brought to the surface of his neighbour's 
property by artifical means; and I can see 
no distinction in principlé between water 
raised from a mine below the level of the 
surface of either propetty, which is the case 
here, and water artificially conveyed from a 
distant stream.” 

And then His Lordship quotes Lord 
Giffard in Blair v. Bunter Finlay & Co. 
(10) “although there is a natural servitude 
on lower heritorsto receive the natural or 
surface water from higher grounds, the flow 
must not be increased by artificial means, 
although reasonable drainage operations are 
permissible.” : 

The same principle clearly underlies the 
decision in Smith v. Kernick (11) and in 
that’case Mr. Justice Crosswell in delivering 
the judgment of the Court said (page 565*). 

“There are many cases in which the princi- 
ple has been recognised, that one land-owner 
cannot, by altering the condition of his 
land, deprive the owner of the adjoining 
land of the privilege of using his own as 
he might have done before. Thus, he can- 
not by building a house near the margin of 
his land, prevent his neighbour from ex- 
cavating his own land, although it may 
endanger the house; nor from building on 
ae (1893) A. O. 691; at p. 696; 69 L. T. 838; 58, J. P. 


(10) 9 Court Sess, Cases, 3rd Series Macpherson at 


P : 
(11) (1849) 7 C. B. 515; 18 L. J. C. P. 172; 13 Jur, 
362; 137 E. R. 205; 78 R. R, 745. 
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his own land, although it may obstruct 
windows, unless, indeed, by lapse of time, 
the adjoining land has become subject to 
a right analogous to what in the Roman 
Law was ealled a servitude. So, also, in 
Acton v. Blundell (12),—where the subject 
was very much discussed,—the Court held 
that one land-owner, having dug a well on 
hisown land, could not maintain an action 
against a party who afterwards sunk a 
coal-pit in the neighbourhood, which had 
the effect of drawing the water away from 
his well; the act not being done by the 
defendant negligently or maliciously, but 
in a proper manner, for the purpose of 
winning his own coal. We think that the 
same principle is applicable to the present 
case. The water is a sort of common 
enemy,—as was said by Lord Tenterden in 
Rex v. Commissioners of Sewers for Pagham 
-(13),—against which each man must defend 
himself. And this is in accordance with 
the Civil Law, by which it was considered 
that the land on a lower level. owed a 
natural servitude to that on a higher, in 
respect of receiving, without claim to com- 
pensation, the water naturally flowing down 
to it.” 

This last case also touched on the dis- 
tinction between natural and artificial ac- 
cumulations of water which was later in 
1898 made the basis of the celebrated deci- 
sion in Rylands v. Fletcher (14). The refer- 
rence seems to have been made on account 
of the conflict of views expressed in Maha- 
mahopadyaya Rungachariar v. Municipal 
Council of Kumbakonam (1) and Sangana 
Reddiar v. Perumal Reddiax (7) on the one 
hand and Ramaswamy v. Rasi (Sankarappa 
Naicker v. Pari Naicker) (2) on the other. 
The referring Bench in accepting the dis- 
tinction drawn in Ramaswamy v. Rasi 
(Sankarappa Naicker v. Pari Naicker) (2) 
heldthat the decision in Mahamahopadyaya 
Rungachiariar v, Municipal Council of 
Kumbakonam (1) only referred to 
urban areas and we agree that no 
such distinction arises. It doubtless came 
from the accident. that Illustration (a) to 8. 
7 of the Easements Act instances a case 
of land in an urban area because it wishes 
to safeguard the statutory rights of urban 


(12) (1843) 12M. & W. 324; 13 L. J. Ex. 289; 152 E. 
R. 1923: 67 R. R. 361. 

(13) (1828) 8 B. & O. 355; 2 Man. & Ry. 468; 6 L. J. 
K.B. (0. s.) 338; 108 E. R. 1075; 32 R. R. 406. 

14) (1868) 3 H. L. 330; 37 L.J. Ex. 161; 19L. T. 
220; 143 R, R 629. 
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authorities to restrict unapproved methods 
of dealing with land and buildings. In our 
opinion Mahamahopadyaya Rungachariar v, 
Municipal Council of Kumbakonam (1) was 
wrongly decided and the reasoning on which 
it is based is clearly at variance with the 
decisions of the Privy Council and the 
House of Lords to which we have referred; 
and the same observations apply to Sangana | 
Reddiar v. Perumal Reddiar (7). It cannot 
be that the law recognises two inconsistent 
rights in adjacent owners, the exercise of 
one of which would necessarily destroy the 
other. | 

It was contended by the respondent that, 
if the argument of the appellant should be 
correct, the owner ofthe adjoining lands 
at a lower level would be prevented from 
improving their lands, but this is clearly 
not so, as the adjoining owner can improve 
hislands to any extent he pleases even to 
the extent of raising the level ot his lands 
provided that he makes suitable arrange- 
ments for carrying off the water from his 
neighbour's land. We are confirmed in our 
view by the fact that the decision in Rama- 
swamy v. Rasi (Sankarappa Naicker v. Part 
Naicker) (2) was referred to by the Privy 
Councilin Mauug Bya v. Maung Kyi Nyo (15) 
with approval as being consistent with the 
authorities. 

We refer the case back to the Division 
Bench for final disposal with this expression 
of opinion. 


Y. N. V. Reference answered. 


(15) 90 Ind, Cas. 198; 52 I. A, 385; 42 C. L. J. 156; 
49 M. L. J. 282; A. I. R. 1925 P. C. 236; 27 Bom, L. R. 
1427; 3 R. 494; (1925) M. W. N. 894; L. R. 6 A. (P. Q.) 
209; 30 ©. W. N, 218 (P. C.). 


BOMBAY HIGH COURT. : 
ORIGINAL CIVIL JuagisDIoTION Surr No. 602 
oF 1925. 

November 24, 1925. 
Present:—Mr, Justice Taraporewala. 
Tar PIONEER ALKALI WORKS 
LimItep—PLAINTIFFS 
versus 
AMIRUDDIN SHALEBHOY 
TYEBJI—Derenpant. 
Company—Shares, calls for—-Resolution by Board 
of Directors—Time, place, amount and person, specie 
fication of, . 
Where the Articles of Association authorise the 
Directors of a Company to make calls upon the share- 
holders in respect of moneys unpaid, to the persons and 


B33 


fit the time and place appointed by the Board, the 
Directors must, when they make a call, fix and appoint 
by resolution the amount to be paid, the time and 
place of payment and the person to whom the same 
should be paid. Any failure to comply with the above 
requirements can be remedied hy any subsequent 
issue of notice. [p. 684, col. 1.] 

“ In the absence of any such provisions in the Arti- 
alas of Association, the fact that the amount of the 
‘eall is fixed by the terms of the issue of the sharas 
cannot bə treated as creating an obligation on the 
` ghare-holders to‘ pay such amount as and by way of 
a call. [ibid] — - 

Mr. Munshi, for the Plaintiffs. 

Mr. B. J. Wadia, for the Defendant. 


JUDGMENT, —In the: first suit the 
plaintiff Company cldim to recover from the 
defendant a sum of Rs, 3,058-7-7 with interest 
thereon alleging that thesaid amount is dus 
by the defendant as the share-holder in the 
plaintiff Company in respect of the third 
call alleged to have been made by the plaint- 
iff Company. The only issue in the suit is 
whether the call was legally made and is 
‘binding on the defendant under the Articles 
of Association the Company. 


There was oneresolution passed by the 


Directors making the sezond and the third 
calls, That resolution is as follows:— 
“Resolved that the second (or the first as 
the case may be) call be made on June 30, 
- 1922, and the third (or the second as the 
case may be) call be also made payable two 
-months after that date.” 
. Article 38 of the Articles of Association 
provides for the making of calls.in the fol- 
lowing terms: — 

“The Board may, from time to time, make 
such calls upon the share-holders in respect 
of all moneys for the time being unpaid on 

` their shares asthe Board think fit, and every 
share-holder shall be liable to pay the 
amount of every call tothe ‘persons, and at 
the time and place appointed by the Board; 
provided that no amount shall be called 
up in respect of any share to an extent in 
excess Of the amount called up in respect of 
the rest of the issued or allotted shares for 
the time being.” : 

Then Art. 40 provides for the notice of the 
call being given, and Art. 41 provides that 
a call shall be deemed to have been made 
at the time when the resolution of the Board 
authorizing the call was passed. - 

The plaintiffs originally claimed interest 
on the amount of the calls, but they have 
abandoned that claim. 

“Now Art. 38-is in the same terms as the 
` usual Article which now appears in the 
Articles of Association of Companies, The 
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question as to what is a proper resolution 
for making a call underan Article framed 
as here is considered in In re Cawley & Co. 
(1). In that case no time or place of pay- 
ment was appointed in the original resolu- 
tion of December18. The, time and place 
of payment were appointed by a resolution 
of January 17 following. It was held by 
the Appeal Court that there was no proper 
call made until the second-resolution fixing 
the time and place for payment. The head- 
note at pages 209 and 210* is not accurate ag 
will appear from the following observations 
of Lord Esher, M. R., at page 228*, in which 
the other two Lords of Appeal concurred:— 

““In order to make a call within the Arti- 
cles of Association, we must see what is 
necessary to be done to make a call. In the 
first place, there must be a resolution of 
the Directors. They cannot do sucha thingag’ 


‘make a call without a resolution. Then, what 


isto be done in passing a resolution to make 
a call? Article 38 saysthe time and place for 
payment must be stated... Therefore, there 
could be no valid call in this Company 
until the time and place for its payment 
had been appointed by the. Board; that is 
to say, until it had been resolved by the 
Directors that the call should be payable in 
certain instalments and in a certain manner 
and ata certain time appointed by the 
Board. The Article says, ‘as shall be 
appointed from time to time.’ I take those 
words to mean this; that the Directors are 
not bound to make a call of the whole of 
the unpaid capital, but that they may make 
a call of part only, and that at another 
time they may deal with the rest, so that 
there may be successive calls until the 
whole of the capital has been paid up...but, 
if there is a resolution passed that a call 
shall be made, and afterwards, on a subse- 
quent day, a further resolution is passed 
naming a time and place for payment, the 
utmost that can be said is, that the two 
resolutions taken together make a valid 
call, but that there is no call until the 
latter day.” 

The question was also discussed in 
Johnson v. Lytile’s Iron Agency (2). There 
in the judgment of the first Oourt, Jessel, 
M. R., held that there was no objection to 
the call which ‘could be sustained on the 


ground which wastaken, viz., that the time 

(1) (1889) 42 Ch. D. 209; 58 L. J. Ch. 633; 61 L. T. 
601; 37 W. R. 692; I Meg. 251. 

(2) (1877) 5 Oh. D. 687; 46 L. J. Ch 786; 36 L.T. 
528; 25 W.R. 548. 

*Pages of (1889) 42 Ob, D.—[Hd.] 
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for payment was not mentioned in the 
original resolution and ‘the same was in- 
serted therein afterwards by the Secretary. 
It was assumed by Jessel, M. R. that that 


must have been done with the authority - 


of the Directors. The Appeal Court came to 
the contrary conclusion. Lord Justice James 
observes at page 694* as follows:— 

“It was the established rule of the Court 
of Chancery and of the Courts of Common 
Law that mo forfeiture of property could 
be made unless every condition precedent 
had been strictly and literally complied 
with. A very little inaccuracy is as fatal as 
the greatest. Here the notice is in- 
accurate. Itis, therefore, bad, and the for- 
feiture is invalid. I may add that, as at 
present advised, I think that the time 
for the payment of the call could not pro- 
perly be fixed by a mere verbal direction to 
the Secretary; it ought to be fixed by a 
formal resolution of the Directors.” 

Mr. Munshi for the plaintiffs relied on 
the judgment in Sheffield and Manchester 
Railway Co. v. Woodcock (3). In that case 
none of the resolutions making the calls 
‘specified the place where or the person 
to whom payment was to be made; but 
shortly after the passing of each of the 
resolutions, notices were inserted in the 
local newspapers pursuant tothe directions 
of the Act of Parliament, signed “by order 
ofthe Directors” by the clerk and Secretary, 
stating that “the Direstors having resolved 
to makea call” for an instalment of...per 
share, the proprietors were required to pay 
` the said call on or before ete., to some one 
of the under-mentioned. bankers. It was 
contended that the time and place of pay- 
ment of the calls ought to have been speci- 
fied in the resolutions in order to entitle 
the Company to recover them. Parke B., in 
delivering the judgment of the Court, ob- 
serves as follows (page 5877) :— 

“There appears to us to be nothing in 
the 115th section, nor in any other part 
of the Act, which requires the Directors 
to ix the person to whom and the place 
where the payment is to be made,at the 
same time that they resolve that a call 
shall be made, and as part of the same 
resolution. It seems to us to be open to 
them to fix such person, as well as the time 
and place of payment, at a different period, 


(3) (1841) 7 M. & W. 574; 11 L. J. Ex. 26; 151 E. R. 
894; 50 R. R. 788. 


*Page of (1877) 5 Oh. D.— [Ed] 
{Page of (1841) M. & W.— [Ed] 
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and by a distinct act. A question indeed , 
may arise in some cases, where there has 


“been a change of proprietorship by trans- 


fer, what is the time of making a call, which 
fixes the liability of the then proprietor of 
a share under the 118th section and which 
prevents the free transfer of a share 
under the 127th section; whether it is to 
date from the original resolution, from 
the time of fixing the.mode of payment, of 
giving notice in the newspapers, or even 
from the period when the calls become due. 
...All that we have to determine now is, that 
the Directors may fix the time, place, and 
manner of payment, after the original reso- 
lution has been made, and by a distinct act.” 

The judgment proceeds entirely upon the 
construction’ of the section of the Act in 
that case, and on the proved fact that the 
Directors had, subsequent to the passing of 
the resolution, appointed the place where 


` and the person to whom the payment was 


to be made. 

The time of payment is mentioned in the 
resolution before me but the defect which 
the defendant points out is in respect of 
the amount, the place of payment, and the 
person to whom the same was to be paid, 
which are not mentioned in the resolution. . 
Mr. Munshi has argued that the amount of 
the calls was fixed when the new issue of 
capital, to which the defendant subscribed, 
was resolved upon by the Company. The 
Company then gave authority to the Direct- 
ors to fix the manner in which the new 
capital should be paid by the subscribers. 
The Directors accordingly resolved that 
the new capital should be paid by calls 
of Rs, 5 which were not to be made before 
a certain interval had elapsed. Mr, 
Munshi says that that resolution ought 
to be read with the resolution in mak- 
ing the second and third calls, that the 
amount of the call having been fixed 
in the first resolution, it cannot be said 
that the amount was not fixed by a 
resolution of the Directors, and that 
taking the two resolutions together, there 
was a valid and binding call made on the 
subscribers so far as the amount of the call, 
was concerned. 

Now, there is no doubt that the share- 
holders are bound by the Articles of Associ- 
ation, and the Memorandum of Association 
and nothing else in the absence of any 
special agreement, Even if in the pros- 
pectus the amount of the calls was stated to 
be fixed aba certain figure, the same would. 
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not create a liability in the nature of a call. 
Palmer in his Company Precedents, 12th 
Edition, :Part I,zat page 628 says as fol- 
lows :— 

“In the absence of a special provision in 
the Memorandum or Articles, or any special 
agreement as to payment, a subscriber to 
the Memorandum of Association, like an 
ordinary share-holder, is not liable to pay 
anything in respect of the shares subscribed 
for by him until calls are duly made on him.” 

Then, inthe form of the Articles given 
by Palmer, he specifically provides for a 
case like the present in Art. 21 (a) at page 
630 in the following terms :— 

“Tf by the terms of issue of any share or 

therwise any amount is made payable at 

any fixed time or by instalments at fixed 
times, whether on account of the amount 
of the share or by way of premium, every 
such amount or instalment shall be payable 
as if it were a call duly made by- the 
Directors and of which due notice had been. 
given, and all the provisions herein con- 
tained in respect of calls shall relate to 
such amount or instalment accordingly.” 

-In the absence of any such provision in 
the Articles of Association, the fact that 
the amount of a call is fixed by the terms 
of the issue of the shares, cannot be treated 
as creating an obligation on the share- 
holder to pay such amount as and by way 
of call. Itis something quite distinct from 
the process of making a call whereby alone 
the liability to pay the amount is created. 
Under Art. 38, the Directors must, when 
they make a call, fix and appoint by resolu- 
tion the amount to be paid, the time and 
place of payment and the person to whom 
the same should be paid. The fact that 
in this case there is a resolution of the 
Directors fixing the amount of the calls, 
when they fixed the manner in which the 


capital of the new issue should be paid, 


does not differentiate this case from a case 
where the amount of the calls is fixed by 
the prospectus. It has been held that, not- 
withstanding any such provision, a Com- 
pany can make even acallin excess of the 
amount so fixed at the time of the issue, 
and certainly can make a call for a lesser 
amount. The share-holder, therefore, on 
whom the call is made is entitled to know 
from the resolution making the call, the 
amount which the Directors have resolved 
to ask for in respect of that particular call. 
It is to be noted that in the resolution for 
the first call passed by the Directors in 
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respect of the new issue, the amount of thé 
call viz., Rs. 5, is mentioned. i 

In my. opinion, there cannot be any dis- 
tinction between the other requirements of 
the Article regarding the call. I do not 
see on what principle it can be argued that 
although the place is not mentioned in the 
resolution, it is sufficient if itis subsequent- 
ly mentioned in the notice, but that if the 
time is not mentioned in the resolution, it 
would invalidate the call. As observed by 
Lord Justice James, in Johnson v. Lyttle’s 
Tron Agency (2) every requirement is of 
the same importance whether it is a small 
ora big one, and, therefore, if the place 
is not mentioned in the resolution. it cannot 
be contended that because itis mentioned 
in the notice itis sufficient. There is no 
evidence before me to show that, so far as 
the second and third calls are concerned, 
the Directors ever resolved that the amount 
of the calls should be Rs. 5 each or that 
they should be paid at a particular place 
or to a particular person. Even if Mr, 
Munshi's argument as to the amount of the 
call having been fixed by the resolution at, 
the time of issue of new capital be correct, ° 
neither the place of payment nor the per- 
son to whom the payment was to be made 
was appointed by a resolution of the 
Directors. Mr. Potdar, who gave evidence 
on behalf of the plaintiffs, did not make 
any allegation to that effect. 

Under these circumstances, I must hold 
that the second and third calls were not 
validly made, and the plaintiffs’ suit must 
be dismissed with costs. 


R. L. Suit dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DecrES No. 2171 
or 1922. 

May 26, 1925. 

Present :—Justice Sir N. K. Chatterjea, 
Kr., and Mr, Justice Cuming. 
CHANDI CHARAN MITRA—DEFENDANT 
—APPELLANT 
Versus 
ASHUTOSH LAHIRI—PLAIN TIFF 
— RESPONDENT. 

Lease—Second lease for convenient use of land 
under first lease—Presumption as to incidents of 
second lease—Indefinite tenancy, duration of— 
Yearly rent—Presumption as to nature of tenancy. 

Where a land is taken on lease for the convenient 
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use and occupation of other premises already taken 
under a lease, there is no presumption that incidents 
of the first lease also attach to the second. 


The question whether a lease for an indefinite term 
enures for the life of the grantee and cannot be put an 
end to by a notice to quit, depends upon the terms of 
the lease. 

In the absence of anything to show the contrary an 
agreement to pay annual rent indicates that the 
tenancy is yearly. “ 

Appeal against a decree of the Subordi- 
nate Judge, Rungpur, dated the 6th May 
“1922, affirming that of the Munsif, Rung- 

pur, dated the 19th May 1921. 


Mr, Rishindra Nath Sarkar (with . him 
Babu Sudhangsusekhar Mukherjee), for the 
Appellant. : 

Mr, Girijaprasanna Sanyal (with him 
Babu Phanindra Lal Maitra), for the Re- 
spondent, 


JUDGMENT. 

Chatterjea, J.—This appeal arises out 
of a suit for ejectment of the defendant 
after notice to quit. The Court of first in- 
stance gave a decree to the plaintiif and 
that decree has been affirmed on appeal by 

` the lower Appellate Court. : 

The defendant has appealed to this Court 
and four contentions have been raised 
before us. 

The first is that the land in suit was taken 
settlement of for the purpose of enlarging 
the compound of the house in which his 
predecessor-in-title was residing, that he 
had a permanent tenancy in the house ; 
and that the incidents of that tenancy 
would apply to the disputed land also as-it 
was taken forthe purpose of enlarging 
the compound of the house. We do not, 
however, think that that would follow. , A 
man may have a permanent right to a piece 

. of land, but he.would not necessarily have 
the same right to ‘another piece of land ad- 
joining it, 

The next point taken is, that the two 
holdings were amalgamated because one 
rent-receipt was granted in respect of hoth. 
But they have been mentioned as two dis- 
tinct jamas and we do not think there was 
any amalgamation of these two tenancies, 

The third point is that the lease was for 
an indefinite term and that, therefore, it 
enures for the life of the grantee and it 
cannot be put an end to by a notice to 
quit. Whether it is so or not, depends upon 
the terms of the document and in this par- 
ticular case there is nothing to show that 
it comes within that principle, An annual 
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reat was payable and in the absence of any- 
thing to show the contrary it indicates that 
it was a yearly tenancy. Section 106 of the 
Transfer of Property Act lays down that 
“in the absence of a contract or local law 
or usage to the contrary, a lease of immove- 
abie property for agricultural or manufactur- 
ing purposes shall be deemed to bea 
lease from year to year, terminable, on tHe 
part of either lessor or lessee, by six months’ 
notice expiring with the end of a year of 
the tenancy”. There is nothing in this case 
to show that it does not come within s, 106 
of the Transfer of Property Act. » 

The last contention is that the notice to 
quit is bad as it did not expire with the end 
of the year of the tenancy. The lease was 
granted on the 28th Pous, 1306 corres- 
ponding tollth January 1900. The notice ' 
to quit was served on the 9th July, 1919, 
to vacate the land within the 11th January. 
The suit was instituted on the 9th October 
1920. The Court below found that the 
tenancy commenced on the llih January 
and the year of the tenancy extended to 
the 10th January of the next year. 

The learned Advocate for the appellant 
has relied upon some rent receipts showing 
that rent was paid according to the 
Bengali year and has contended that 
that beingso the year ofthe tenancy did 
not,extend to the 10th January but to the 
last day of the Bengali year. 1t is not clear 
that this question was raised in the Court 
below, because there is no reference to it 
in the judgment of the lower Court; and, if 
we were to direct a remand to the Court 
below fora determination of this question 
it would lead to further litigation ; and if 
the notice is found to be bad the defend- 
ant willhave ultimately to quit after pro- 
per service of notice to quit..In these 
circumstances the learned Advocate for the 
respondent has agreed to give up costs 
and also to give the appellant time to 
vacate the land in question within six 
months from this date: 

We accordingly dismiss the appeal and 
direct that each party. do bear his. own 
costs in all the Courts. There will be a 
direction in the decree that the defendant 
must vacate the land in suit within six 
months from this date. 

Cuming, J.—1 agree. 

RL Appeal dismissed.. 
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-LAHORE HIGH COURT. . 
Second Civit Appeau No. 3112 or-1917. 
March.12, 1926. 

Present:—Mr. Justice Martineau. 
MUIN-UD-DIN AND OTNERS—PLAINTIFFS 
— APPELLANTS 

VETSUS > 
. ABUL KHAIR AND OTRERS—DEFENDANTS 
RESPONDENTS, 

Procedure—Decree against minor in second appeal— 
Decree set aside—Second appeal, re-hearing of. 

Where a decree in second appeal passed by the 
High Court is set aside on the ground that a minor 
respondent was not duly represented by a guardian 
ad litem, the second appeal would be re-heard. 3 


Bhagwan Dayal v. Param Sukh Dass, 36 Ind. Cas. 
366; 39 A.8; 14 A. L. J. 818, referred to. 

Second appeal from a decree of the 
_ District Judge, Hissar, dated the llth 
August 1917, modifying that of the Munsif, 
Second Class, Hissar, dated the 17th July 
1916. - 
Mr. Shamair Chand, for the Appellants. 

JUDGMENT.—The plaintitts brought 
a suit in which they asked for severalinjunc- 
tions against the Ist defendant Nur Mustafa. 
The Trial Court gave thema decree in 
full but on appeal the District Judge cet 
aside one of the injuctions, namely, in regard 
to the demolition of a wall and a room built 
by thedefendant, and held that although 
these were new erections and they narrowed 
the way to which the parties were entitled 
the relief to be given io the plaintiffs 
should take the form of compensation. 
The plaintiffs filed a second appealin the 
Court. It was heard ex parte and Mr. Jus- 
tice LeRossignol accepted it and restored 
the decree of the first Court. f 

During the pendency of the appeal in 
the Court Nur Mustafa bad died, and his 
gons, one of whom, Niaz Mohammad, wasa 
minor, were impleaded in his place. They 
brought a suit to have the decree of this 
Court set aside on the ground that Niaz 
Mohammad had not been properly repre- 
sentedby a guardian. They succeeded in 
the suitand the decree of this Court was 
declared to be null and void as against 
them. The second appeal which the plaint- 
iff had filed in this Court has consequently 
to be re heard [Bhagwan Dayalyv. Param 
Sukh Dass 1).| A guardian has been duly 
appointed for the minor Niaz Mohammad, 
‘but no appearance has been made for the 
respondents. I have heard Counsel for the 
appellants and have come to the same con- 


(1) 86 Ind, Cas, 866; 39 A, 8; 14 4. L, d, 818, 
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clusion at which Mr. Justice LeRossignol . 
arrived, namely, that the plaintiffs claim 
should have been decreed in full, and for 
the reasons given in Mr, Justice LeRossig- . 
nol’s judgment I accept the appeal and 
restore the decree of the Trial Court with 
costs throughout. 


R. L. Appeal accepted. 


BOMBAY HIGH COURT. 
Cross-APPRALS Nos. 337 or 1922 axp 67 
or 1923. 
July 29 and August 25, 1921. 
Present:—Mr. Justice Marten and 
Mr. Justice. Fawcett. | 
KESARLAL GIRDHARILAL DESAI 
AND OTHERS—DEFENDANTS—APPELLANTS, 
IN APPEAL No. 337 or 1922. 
versus 
JAGUBHAI HIRALAL AND oratks— 
TLaIntirrs—RESPONDENTS IN APPEAL No. 67 
cF 1923. 

Civil Procedure Code ‘Act V of 1908), O. XX, r. 18 
— Partition suit—Interest, whether can be allowed— 
Hindu Law, interpretation of—Mayukha—Succession 
—Sons of deceased brother, whether entitled_to succeed 


‘along with brothers. . 


In a suit for partition the Court has power, after a 
preliminary decree has been passed, to award interest, 
although the preliminary decree does not make any 
mention of interest. [p. 687, col. 2; p. 689, col. 1.J 

In the administration ofthe Hindu Law itis not 
the literal meaning of the original text that is to be 
looked_to. Though commentators may have been 
wrong in their interpretation of an original text their 
opinion should be enforced as having the sanction of 
usage. [p. 692, col. 1.] ‘ 

In the Mayuwkha the sons of pre-deceased brothers 
succeed along with surviving brothers to the estate o 
a deceased Hindu. [ibid, 

[Case-law referred to. 

‘Cross-appeals from an order of the 
First Class Subordinate Judge at Nadiad, 
in Darkhast No. 238 of 1920. i 
_ FACTS.—The following’ pedigree-table 
illustrates the relations of the parties to the 


suit, 
NATHUBHAI 





Girdhar- Bhagubhai J ae Birk Lal, Fiat 
lal Rai plaintif lal= 
No.1. Ohaturba, 
Rudra Prasad, 
plaintiff No. 4. 


\ 
Gopalbhai, 


Surajbhei, 
(plaintiff No. 3.) 


(plaintif No. 2.) 





: Kapurlal, : 
(defendany | 
No, 2), T 


Kesarlal, 
(defendant 
Nol. . - 
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These cross-appeals arise out of a suit for 
partition for family property filed as long 
ago as 1893, in which a preliminary deeree 
was passed (as modified in appeal) for 
taking accounts since 1870.. Accounts were 
taken and a report submitted in 1907. The 
defendants then made over certain lands to 
the plaintiffs. The report coming up before 
the Trial Court, and ‘on appeal before the 
High Court, the latter directed the actounts 
to be submitted down to- 1907. The Com- 
missioner after compliance with the above 
order submitted his report in 1919 and after 
reference to the Court made his final re- 
port in 1921. In the meantime Himat Lal 
died in 1902, after bequeathing his share to 
his wife who was brought on to the record 
as the representative of her husband, In 
1905 she sold his share to defendants. Nos. 
l and 2, she died in 1917, and in 1918 
plaintiffs Nos. 2, 3and 4 applied to the 
Court stating that they and the defendanis 
were entitled to the property of Himat Lal 
as his reversioners. The Trial Court con- 
firmed the Commissioner's report, upheld 
the sale-deed in favour of defendants Nos. 1 
and 2, and referred the parties to apply for 
a Succession Certificate with respect to the 
_Tight to succeed to the profits acéruing 
from the estate of Himat Lal, prior to the 


sale-deed in favour of defendants Nos. 1 


and 2. < 

Messrs. G. S. Rao and H. V. Divatia, for 
the Appellants. 

Messrs. M. H. Mehta, G. N. Thakor and 
N. K. Mehta, for the Respondents. 

| JUDGMENT. 

Marten, J. (July 29, 1924). —{His Lord- 
ship after dealing with facts of the case 
discussed the question of interest thus:—] 
“Next it was argued that as a matter of law 
we were unable to direct interest to be 
paid. Mr. Rao cited to us several deci- 
sions of the Privy Council based on the 
law or the practice which was in force 
prior to the present practice and to the 
practice which regulated to the decisions 
of the Court at the time when these pro- 
ceedings were originally heard. I may 
note in passing that in one judgment their 
Lordships followed a particular rule, not 
because they themselves were in favour of it 
but because it represented practically the 
unanimous decisions of all the High Courts 
in India, and, therefore, in face of that un- 
animous opinion they were not prepared 
.to set it aside, and declare that those deci- 
“gions were all wrong. But in fact by aller- 
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ation inthe rules those decisions have been 
rendered obsolete, 

Now we have not herea suit for posses- 
sion of immoveable property and for rent 
or mesne profits asin O. XX, r. 12. In that 
class of suits it is quite easy for .a plaintiff 
to ask at the trial for interest when he gets 
his decree for possession. Ifhe does not 
then ask for mesne profits, one can quite 
understand that he may be debarred there- 
after from getting them., But the suit be- 
fore us is governed partly by O. XX, r. 18, 
which provides for making preliminary 
decrees for the partition of property, and for 
giving such further directions as may be 
required: Weare now on what I may call 
further consideration, and I think we may 
give such further directions as are necessary 
to work out the accounts and adjust the 
rights of-the parties between themselves, 
What then about interest? 

: Now in the present case if it is open to 
us to award interest on this money, 1 should 
unhesitatingly do so having regard to the- 
conduct of defendants Nos. land 2 which 
the Commissioner has..so adversely com-- 
mented on and with which comments I en- 
tirely agree... 1 may also say that under the 
rule of Damdupat, which admittedly applies 
here, the Hindu Law has foreseen the 
possibilities of what I have called the 
longevity of Indian liligation. The rule 
works very usefully here, because if one 
takes interest at the normal Court rate of 
6 per cent. then after approximately 162. 
years’ delay you reach your 100 per cent. 
and no more interest can be obtained by a 
plaintiff. So approximately if you take the 
date of October 1907 when the possession in 
this case was given and when this sum in 
question was due from the defendants, we 
have juat about 162% years’ interest up to the 
present date. Consequently asa matter of 
arithmetic it is sufficient to debit the de- 
fendants with interest on the sums found 
due from them as at October 1907 and to 
disregard complications as to the interest 
prior to that date. Even taking that date, 
they have got off some fourteen years’ in- 
terest from the date of the suit, to say no- 
thing about interest due prior to that date, 

Therefore it seems tome—and I wish to 
make this distinction perfectly clear— that 
we should not debit the defendants with in- 
terest on the profits received by them year 
by year up to 1907, but should debit them 
with the final sum found due from them by 
the Commissioner at the proper date, Ve, 
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1907,and with interest thereon to the presen £ 
. date. In my opinion we have jurisdiction 
to do that in this case, In this connection L 
again want to point out the difference 
which exists between a case where a Court 
can only grant a preliminary decree, and a 
case in whichthe main rights can be as- 
certained at the trial. In Daniell’s Chancery 
Practice, 7th Edition, Volume I, page 950, I 
find it stated :— 

“A party may be charged with interest 
at the hearing upon further consideration, 
although the question has not been reserved 
by the original judgment; and not only 
may the computation of simple interest be 
go directed, but, where the Court finds large 
sums of money in the hands of an agent, 
Receiver, trustee or personal representative, 
it may direct balances from time to time in 
the hands of the accounting party to be 
ascertained, and interest to be computed on 
them. The Court.has even gone the length 
of charging an accounting party with inter- 
est on the balance in his hands on further 
consideration, not only wheze there was no 
reservation of the question of interest by 
the original decree but even where there 
was not originally any claim that he might 
be so charged, and where the circumstances 


were such that a claim for interest existed, ° 


and was known to exist, at the time of the 
institution of the suit.” 

Then Burland v. Earle & Sons (1) was 
a Canadian appeal where the appellant had 
been ordered to re-pay money in excess of 
his salary as Manager of the Company. 
There Lord Davey in delivering the judg- 
ment of their Lordships said :— 


“Their Lordships do not doubt the power 
of the Court on further directions to order 
payment of interest on asum found due 
from a defendant, although the decree de- 
claring the liability contains no direction 
for payment of interest or the statement of 
claim does not ask for it. In a case like 
the present one the plaintiffs are not entitl- 
ed as of right to interest, and the liability 
for payment of interest is a matter for the 
discretion of the Court, and depends largely 
on the view which the Court may take 
as to the conduct of the defendart to be 
_charged and the circumstances under which 
the liability for payment of the principal 
sum was incurred.” 

Then on going into the facts of that case 
heir Lordships were of opinion that as the 


_.2) (1905) A. O, 590; 98 Ly T, 313, 
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Order in Council intentionally omitted to 
make an order as to interest, therefore, the 
Court below had no discretion in that par- 
ticular case to allow interest and conse- 
quently the claim for interest was over- 
ruled, 

1 may also refer to In re Salvin, Worsley 
v. Marshall (2) where Mr. Justice Eve went 
into the practice of allowing interest upon 
the arrears ofan annuity, and after point- 
ing out that there was a difference between 
an administration suit and a mortgage suit 
in that respect, he directed on further con- 
sideration that the arrears of an annuity 
should carry interest. , 

There is another line of authority wltich 
is exemplified in Turner v. Burkinshaw (3) 


- where Lord Chelmsford pointed out that 


usually, unless fraud is proved, an agent 
is not charged with interest on the moneys 
in his hands, except from the date of the 
certificate. It will, however, be remember- 
ed that in the present case the original re- 
port or certificate was in 1907, and that it 
is mainly by reason of the subsequent 
appellate judgment directing the accounts 
to be carried back still further, that defend- 
ants Nos. 1 and 2 have been enabled to 
delay the proceedings’ in this way. 

Then there is a recent case of Ramaswamt 
Aiyar v. Siubramania Atyar (4), This 
was a partition suit, which in the length 
of its proceedings wassomewhat similar to 
the present one because it was instituted 
in 1895, and the learned Judges in the 
Madras High Court were deciding the ques- 
tion of interest in 1922. There the claim 
for interest was disallowed, and their Lord- 
ships referred to some of the English 
authorities. But there. was this material 
difference of fact, which is pointed out by 
Mr. Justice Venkatasubba Rao, He says 
(page 54*) :— 

“Ag my learned brother has pointed out, 
it cannot be said in this case that the 
2nd defendant was bound to invest the 
profits. The plaintiff had the conduct of 
the suit and it was quite open to him at any 
moment to ask for possession of the pro~ 
perties, for an account of the profits and 
for payment to him of the sum ascertained 
to bedue. The delay is not attributable 
solely to the 2nd defendant, and the plaintiff 

(2) (1912) 1 Oh. 332; 81 L. J. Ch. 248; 106 L. T, 35 
56S. J. 241; 28 T. L. R. 190. 

(3) (1887) 2 Oh. 488; 15 W. R. 753. 


(4) 74 Ind. Oas. 804; 46 M. 47; 16 L. W. 207; 43 M 
L. J. 406; A. I. R. 1923 Mad. 147. 
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has failed to show any grounds for making 
the 2nd defendant liable for interest.” 

Here the plaintiffs got actual possession 
in 1907, but long béfore that, viz., in 1893 
had asked for accounts and for payment 
of the sum due to them and also for interest. 
Therefore the Madras case seems to me 
quite a different one from theone which we 
have before us. 

Accordingly, after giving my best con- 
sideration to the arguments which have 
been advanced, I hold, first, that in the 
circumstances of this particular case we 
have power to award interest; secondly, that 
itis a case in which if we have the power, 
undoubtedly interest ought to be allowed; 
and thirdly, that it ought to be awarded on 
the basis of interest due on the sums found 
due from defendants Nos. 1 and 2 as at 
October 1907, the date down to which the 
account has been ordered to be taken by the 
Appellate Court. 

The result, therefore, is that in effect, 
owing to the rule of Damdupat, we arrive 
at precisely the same sum as was awarded 
by the learned Judge, and I do not pro- 
pose tbat the figures that he has given 
should in any. way be altered. We think 
that the sum he has awarded is the correct 
sum, and that if there should be any slight 
variation in rupees or pies it should be 
adjusted so as to make the aggregate sum 
for interest amount to 100 per cent. Ac- 
cordingly our finding is that the sum he 
has allowed is correct, although we allow 
it for different reasons, 

Fawcett, J.—I agree generally with the 
conclusions of my learned brother, and the 
reasons that he has given for them. 

I will only add a few remarks on one or 
. two points, As to the question about interest 
awarded against the defendants, this is clear- 
ly not a case wherea decree can be said to 
have been passed for the payment of money, 
that isto say, adefinite sum of money, falling 
under s. 34 of the C. P. O. so as to make 
sub-s. (2) of the section applicable to the 
present case. I quiteagree with my learned 
brother that there is no ground for hold- 
ing that the decree passed originally by the 
Subordinate Judge in 1894, and the sub- 
sequent judgment of this Court in regard 
to that decree, are intentionally silent on 
this point of interest, so that such interest 
must be taken to have been refused. It 
seems to me to be a case clearly on all 
fours with the authorities cited by my 
learned brother, especially the Privy Council 
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case of Burland v. Earle and Sons (1), where 
their Lordships held that the Court has 
the requisite authority to pass orders mak- 
ing interest payable by the defendant, 
although the decree declaring the liability 
contained no direction for payment of in- 
terest. ° 
This case is one that arose under the old 
Code. The plaintiffs are seeking to execute 
the original decree which, amongst other 
things directed an account to be taken of 
the income divisible between the plaintiffs 
and the defendants. And so far as regards 
the Darkhast of 1902 they asked for execu- 
tion of that decree by having accounts 
taken. The case is one falling unders. 51 
of the present ©. P. ©. under which 
the Court may grant execution in such 
other manner as the nature of the relief 
granted may require. But the position 
really is analogous to what the present 
Code recognises, namely, thata preliminary 
decree be first passed for the taking of an 
account, and then a final decree be passed 
when that account has been taken. The 
case would be entirely governed by O. 
XX, r. 18, of the present Code, under which 
the Court may give such further directions 
as may be required. i 

Now the caseof taking an account under 
the particular rule is similar to the case of 
taking an account in a decree inan ad- 
ministration suit and that is governed by 
O. XXI, r. 30. We have for our guidance 
Forms Nos. 17 and 18 of the Appendix D 
to the O. P. C. of decrees in the case of a 
preliminary decree in an administration suit, 
and afinal decree in an administration suit 
by a legatee. Ifthose forms area lookéd at, 
it will be seen that the Legislature dces 
recognise that although the preliminary 
decree does not contain any direction as to 
interest on the amount a defendant may be 
found accountable for, yet in the final 
decree interest may be awarded against 
him. In Form No. 17, item No 7, there is 
a Girection that the defendant should pay 
into Court allsums of money which may 
be found to have come tohis hands, ete. 
There is nothing in the different heads of 
this Form which mentions the word“ inter- 
est,” and finally the Commissioner is direct- 
ed to report the result of the enquiries 
and the accounts and all cther acts ordered - 
and have his certificate ready for inspec- 
tion of the parties on a certain date. 

Then when we come to Form No, 18, head 
No, 1, wo find the Form contemplating 
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the Court making an order againsta defend- 
ant not only as regards the amount certifi- 
ed by the Commissioner but also for the 
sum of Rs...for interest from a certain date 
to a certain date. I think that is a clear in- 
dication that the Legislature intended to 


allow a subsequent order for the payment of 
interest of the kind referred to in the Privy 


Council case that I have already mentioned." 


The omission to mention interest in Form 
No. 17 does not appear to be due to oversight, 
because we find the word “interest” men- 
-tioned in the form of preliminary decree 
in an administration suit given in Form 
No. 19: see item No: 3. The forms with 
regard to preliminary decree and final 
decree in suits. for dissolution of partner- 
ship do not throwany light on this ques- 
tion, because the ordinary rule is that in 
taking partnership accounts interest is not 
allowed from one partner to another. 

The case is very much like one where 
the Court refers the matter to the Com- 
missioner for taking an account, and the 
ordinary form on the Original Side says: 
“further directions and further costs 
reserved.” It does not make any specific 
direction about interest, but the further 
directions would cover any subsequent direc- 
tion on that point. ` . 

Messrs. R. W. Desai and M. H. Mehta, for 
the Appellant. 

Mr. G. N. Thakor (with him Mr. B. D. 
Mehta), Messrs. G. S. Rao and H. V. Divatia, 
for the Defendants. 

The appeal was decided in the terms of 
the judgments given above. The judgment 
on cross-appeal was delivered as under:— 

JUDGMENT. 

Marten, J. (August 25, 1924.)\—We have 
already disposed, on July 29, of Appeal No. 
337 of 1922 apart from the question of 
costs, and have also dealt with some of the 
points raised in Appeal No. 67 of 1923. We 
have since heard full arguments on the re- 
maining points in Appeal No. 67 of 1923 
and also Oivil Application No. 523 of 19:4. 

-Under the rulings of the Court already 
given, a one-fifth share in the income, 
the subject-matter of the accounts directed 
by the preliminary decree of 1844 as sub- 
sequently varied by the orders of the Ap- 
pellate Court, devolves on the original 
defendant No. 3, Himatlal, or his assigns 
or personal representatives. If one looks 
at-the pedigree, it will be observed that 
Himatlal was one of five brothers; three of 
whom, viz, Girdharlal, Bhagubhai and 
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Jaswantrai predeceased him, and one, 
namely, Hiralal, the original plaintiff No. 1, 
survived him. It will also be seen that 
Himatlal died in 1902 leaving a widow 
Chaturba who died in September, 1917. It 
is alleged that Himatlal lefta Will in favour 
of Chaturba under which she was his 
universal legatee and devisee, and that 
Chaturba in her turn passed a sale-deed 
in respect of this one-fifth share to defend- 
ants Nos. 1 and 2 dated March 8, 1805. It 
is common ground that this sale-deed only 
affected the income after March &, 1908. 
Agcordingly as the accounts directed by 
the “Court extended from 1870 up to 1907 
when possession of the land was given up by 
defendants Nos. 1 and 2, it follows that the 
sums found due in respect of this one-fifth 
share may have to be apportioned so that 
the amount up to March 8, 1905, passes to 
the’representatives of Himatlal or Chaturba, 
and the amount accruing after March 8, 
1905, passes to the purchasers under the 
sale-deed of 1905. 

All these points are contested. The 
present plaintiffs Nos. 1—4 all contest the 
validity of the Will and also the validity of 
the sale-deed as regards the moneys after 
1905. Butas regards the moneys prior to 
1905 the present plaintiffs Nos, 2 to 4 join 
with defendants Nos. 1 and 2 in contending 
that on Chaturba’s death these moneys 
passed to the surviving. brother and the 
sons of the deceased brothers of Chaturba’a 
husband Himatlal The present plaintiff 
No. 1, however, contends that Hiralal, as- 
the sole surviving brother alone takes these 
moneys and that his nephews are not 
entitled to share with him. 

[After dealing with an objection as to juris- 
diction the learned Judge proceeded :—] 

In the result, therefore, I think we have 
jurisdiction to determine who are now en- 
titled to this one-fifth share, and to say in 
what shares and proportions we should pass 
a final decree for payment of that share 
amongst the parties so entitled. 

That being so, the first question arises 
about the Will of Himatlal which is Ex. 357 
and is dated October 12, 1902. 

[Here his Lordship discussed the evidence 
on the point and concluded :—] 

In my judgment, therefore, the Will, Ex. 
357, was rightly held by the learned Judge 
to be the last Willand testament of Himatlal. 
That being so, this one-fifth share pass- 
ed under that Will to Himatlal’s widow 
Ohaturba, 
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That brings us next to the sale-deed, 
Ex. 358, which was passed by Chaturba in 
favour of defendants Nos. 1 and 2. 

...In my opinion there is really no ground 
here for contesting the validity of this 
deed. Accordingly we hold that so much 
of Himatlal’s one-fifth share of income as 
accrued after the date of this sale-deed 
passed thereunder to the purchasers defend- 
ants Nos. 1 and 2. 

There yet remains the question whether 
Himatlal’s nephews are entitled to share 
along with their uncle Hiralal, or whether 
Hiralal alone takes so much of Himatlal’s 
one-fifth share as did not. pass under .the 
sale-deed, Ex. 358. I have had the advant- 
age of reading the judgment which my 
brother Fawcett has prepared on that point, 
and I need only say that I concur in it. Our 


final conclusions on these appeals will be ` 


stated after that judgment has been deli- 
vered. 

Fawcett, J-—I agree with my learned 
brotherin upholding the findings of the 
lower -Court as to the Will of Himatlal (Ex. 
357) and the sale-deed (Ex. 358).... 

The dispute resolves itself into one whe- 
ther under the Law of Succession contained 
in the Mayukha, which is the leading au- 
thority in the Province of Gujarat, whence 
the parties come, the sale heir of Himatlal 
was Hiralal, his only surviving brother, or 
whether the nephews of Himatlal, plaintiffs 
Nos. 2, 3 and’4 and defendants Nos. 1 and 
2, who are the sons of predeceased bro- 
thers, are entitled to share along with Hira- 
lal, as if their fathers had survived Himat- 
lal. The son of the deceased plaintiff No. 
1, namely Jagubhai, puts forward the for- 
mer contention, while plaintiffs Nos: 2, 3 
and 4 and defendants Nos, l and 2 contend 
that they are entitled, as nephews, to share 
in the succession. 


It is common ground that, although it is 
now a question of the legal representation 
of Bai Chaturba (who as already mention- 
ed), was brought on the record asthe legal 
representative of Himatlal, the original de~ 
- fendant No. 3, this only entails a question 
of heirship to her husband Himatlal, for the 
marriage between Himatlal and Chaturba 
being presumably in an approved form, 
and Chaturba haring died leaving no issue, 
her stridhan inherited from her husband 
goes to his andnot her, heirs. Thereis ro 
dispute on this point. The sole question, 
therefore, before usis whether Hiralal was 
entitled to succeed to. Chatyrba’'s stridhan 
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alone, or whether the nephews, being sons 
of predeceased brothers, are entitled to share 
along with plaintiff No. 1. 

This question turns upon the meaning of 
para. 17 of s. 8 of Ch. IV of the Vyava- 
hara Mayukha, and there is a dispute 
as to the correct translation of this para- 
graph. According to the translations of 
Messrs. Borrodaile and Stopes, the sons of 
brothers share the inheritance, without any 
restriction as to their father being alive at 
the death of their uncle, and the rule has 
accordingly been taken to bea general one , 
that the sons of a deceased brother succeed 
along with the surviving brother or brothers, 
The translation, however, of the same pass- 
age made by Messrs. Mandlik, Jamietram 
and Gharpure, limits the right to the case 
where the father of any nephew was alive 
at the death of the paternaluncle, and allows - 
such a nephew to take the share of his 
father on a division with the other paternal 
uncles. 

Before us no expert evidence has been 
adduced asto which of these two transla- 


` tionsis correct, nor has there been any 


detailed discussion on this point. In any 
case it would obviously be difficult for ns, 
without a knowledge of Sanskrit, to decide 
which translation is to be preferred. I 
understand on good authority that the differ- 
ence between the two translations turns upon 
whether an unexpressed negative should be 
read into one or two words, which are in 
this passage, and that Sanskrit allows a 
negative to be read in orthereverse, accord- 
ing to the context. There is, therefore, ob- 
viously room for legitimate difference of 
opinion as to the correct translation. In 
view of this it seems to me that in consider- 


.ing this question as it arises before us, we 


should be mainly governed by the princi- 
ple laid down by the Privy Council in 


-Collector of Madura v. Moottoo Ramalinga 


Sathupathy (5)-where their Lordships, after 
stating that the different commentaries had 
given rise to the different schools of law, 
say (page 436*):— 

“The duty, therefore, of an European 
Judge who is under the obligation to ad- 
minister Hindu Law, -is not so much to 
inquire whether a disputed doctrine is fair- 
ly deducible from the earliest authorities, 
(Smritis), as to ascertain whether it has been: 
received by the particular school which 

(5) 12 M. L A. 397; 1 B.L. R.P O.1; 10 W. R.P. 


C. 17; 2 Suth. P. C. J. 135; 2 Sar P. C. J. 361; 20 E. R. 
889; Ind. Jur. 298: 1 Ind. Dec. (x. s) 1 P. CJ. 
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governs the District with which he has 
to deal, and has there been sanctioned by 
usage. For, under the Hindu system of 
law, clear proof of usage will outweigh the 
written text of the law.” 

Similarly in Muthukaruppa Pillai v. 
Sellathammal (6) it is observed: It is not 
the literal meaning of the original text that 
has to be looked tointhe administration of 
Hindu Law. Though commentators may 
have been wrong in their interpretation of 
an original text, their opinion should be en- 
forced as having the sanction of usage. 

“No doubt this principle has reference 
primarily to ancient commentaries: but 
in a case like the present I think it can 
almost equally be applied to usage based on 
an interpretation accepted by modern com-. 
mentators. Inthe present case, we have 
the fact that-undoubtedly fora long time it 
has been accepted as a rule laid down by 
the Mayukha that thesons of full brothers 
succeed with full brothers and in Chandika 
Bakhsh v. Muna Kuar (7) this was accepted 
as being a definite rule in cases governed 
by the Mayukha. Itis true that the trans- 
lation there referred to was Stokes’, and 
that there was no discussion, and, therefore, 
no decision, on the point now before us. On 
the other hand, the.fact remains that this 
was taken asa definite rule, and the case 
affords a strong instance of usage. Practical- 
ly all the modern commentators accept 
without any questioning this particularrule 
(see, for instance, Mayne’s Hindu Law, Ith 
Edition, page 834; Trevelyan’s Hindu Law, 
2nd Edition, page 391; Mulla’s Hindu Law, 
4th - Edition, page 91; ‘and even Gharpure’s 
Hindu Law. 1921 Edition, page307). Again in 
Haribhai Gulab v. Mathura Lallu (8) Shah, 
J.,who himself comes from Gujarat, treats the 
rule as unquestioned. Russell, J.,in Haridas 
yv. Ranchordas (9) also follows the interpre- 
tation of the rule accepted in the Privy 
Council case I have already mentioned. 
The construction which the learned Judge 
there gives to “the shareof their father” in 
the translation that was furnished to him, 
is no doubt open to criticism; but, on the 
‘ other hand, this case affords a definite 
judicial recognition of ihe rule about all 
Hepler sharing in the succession, and no 

16) 26 Ind. Cas. 785; a Mi 298; 16 M. L. T. 587; 2 
L.W. 38; (1915)M_ W.N. 4 

@ 29 1A. 70; 24 A. 973: 6 GC. W. N. 425; 4 Bom. L. 
R. 376; 8 Sar. P. O. J. 233(P. CO). 

(8) 17 Ind. Oas. 224; 25 Bom. L, R. 929; 47 B, 940; 
A. I. R. 1924 Bom. 140. 

(9) 5 Bom, L, R, 516, 
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subsequent case has been cited where this 
interpretation has been questioned. 

The only commentators who appear to 
favour the view put forward by Mr. Ram- 
dutt Desai for plaintiff No. 1 are Messrs 
West and Majid, who in the 4th Edition cf 
Westand Biihler’s Hindu Law, at page 104, 
limit the right of a nephew to succeed to 
the particular case of his father being alive 
when the succession opens, hut dying be- 
fore the partition of the estate takes place ; 
and it is added that “ Representation is not 
recognised in the case of a predeceased 
brother who has left sons. These nephews 
are excluded by their surviving uncles. It 
is only on the complete failure of brothers 
of the deceased that brothers’ sons succeed 
to him.”. In afoot-note on the same page 
it is stated:— 

“Some surprise may be felt that this rule 
should have seemed necessary. But accord- 
ing to Hindu notions, as possession is 
generally necessary to the completion of 
ownership, so separate possession is essen- 
tial in theory to the completion of a 
separate ownership of a share derived from 
aprior joint ownership of the aggregate. 
The father, however, having once become a 
co-parcener, his son has acquired a concur- 
rent interest which is but expanded by the 
father’s death.” 

Two cases are cited in support of this pro- 
position, viz., Burham Deo Roy v. Punchoo 
Roy (10) and Chandika Bakhsh v. Muna 
Kuar (7). With great respect, I can- 
not follow how these two cases really sup- 
portit. I have referred to the report of 
Burham Deo Roy v. Punchoo Roy (10), and 
the head-note of that case sufficiently shows 
the nature of the decision. It says ‘“Accord- 
ing tothe Mitakshara Law, a step-brother 
inherits after the widows, if he survives 
them; otherwise a uterine. brother’s son 
succeeds.’ The Privy Council case of., 
Chandika Bakash v. Muna Kuar (7) con- 
tains, so far as I can see, nothing onthe 
subject. It merely assumes the existence 
of the rule, as I have already mentioned, 
that the eons of a brother who is dead 
share along with the surviving brothers. 
There is another thing which goes against 
iheir view. Among the replies of Shastris 
collected in West and Majid’s Hindu Law 
at page 492 will be found a case at Ahmed- 
nagar in 1859, where the question put tothe . 
Shastri and his answer were as follows :— 


(10) 2 W, R. 193, 
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Q.—A deceased woman has no sons or 
other near relations, but there are one 


brother-in-law, and four sons of another’ 


brother-in-law who are all united in inter- 
ests. The question is: which of these will 
be her heirs, 

A.—The brother-in law and the sons of 
bYother-in-law will all be her heirs. 

. This seems to show that in 1859 the 
Shastri who advised was following the 
Mayukha rule, as generally interpreted by 
modern commentators, andthe Mayukha is 
in fact mentioned among the authorities 
given below the reply, for the Shastri can 
hardly have rested his opinion on the fact 
that the brothar-in-law and the sons of the 
brother-in-law were united in interest, as 
this affords no basis either under the 
Mitakshara or the Mayukha for the sons of 
the other brother-in-law joining in the 
succession. 

Ahmednagar is one of the places where 
the Mayukha is considered to be of equal 
authority with the Mitakshara but generally 

not capable of overruling it [see Collector of 
Madura v. Moottoo Ramalinga Sathupatty 
(5) and Bhagirthibat v. Kahnujirav (11).] 
In the Ahmednagar Zilla, however, the 
Mayukha was then supposed to have a 
special authority, as mentioned by West, J. 

- In the case last cited, and this seems to 
account for the adoption of the Mayukha 
rule in this case. The learned authors 
Messrs. West and Majid have put a foot- 

“note to this case that “the brother-in-law 
must have the preference as nearer by one 
degree,’ but the case shows the contrary 
interpretation of therule is fairly old. 

No doubt the rule is an exception to the 
general principle that the nearer sapinda 
excludesthe more remote, and the view of 
Messrs. West and Majid may be the 
correct one, but the exception seems to be 
so well established that, in the absence of 
something fairly conclusive to the contrary, 
Ido not think we should hold that the 
accepted rule is erroneous, and decide in 
favour of the suggested restriction that the 
brother’s sons’ father must be alive when 
the deceased uncle died. The principle of 
stare decisis is clearly applicable to a ques- 
tion of the present kind which relates to 
property and title. Lord Loreburn in West 
Ham Union v. Edmonton Union (12), says:— 

“ Great importance is to be attached to 


(11) 11 B. 285 at p. 294; 6 Ind. Dec (x. s) 187. 
(12) (1908) A. O. lat p, 4i 77 L. J. K, B. 85; 98 L. 
T.1; 72 J, P. 9; 6 L. G. R. D ELR, 108. 
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old authorities, on the strength of which 


many transactions may have been adjusted, 
and rights determined. But where they are 
plainly wrong, and especially where the 
subsequent course of judicial decisions has. 
disclosed weakness in the reasoning. on 


. which they were based,. and practical ‘in- 


justice in the consequences that must flow 
from them, I consider it is the duty of this 
House (of Lords) to overrule them, if it has 


“not lost the right to do so by itself ‘expressly 


affirming them.” 

Butin the present case it has not been 
shown that the previous interpretation of 
this para, 17 in the Mayukha is plainly 
wrong or that any of the other considera- 
tions mentioned by his Lordship applies. 

Therefore I would answer the question 
by holding that the nephews, namely, plaint- 
iffs Nos. 2, 3and 4 and defendants Nos. 1 
and 2, are entitled to be treated as the legal 
representatives of Bai Chaturba, and to 
share in the estate of the deceased Himatlal, 
which is now in question, along with plaint- 
iff No. 1, 


Z.K. Answered accordingly. 





OUDH CHIEF COURT. 
SECOND Rent APPEAL No. 69 or 1925, 
Mareh 13, 1926. 
Present:—Mr. J ustice Raza. 
GAJADHAR SINGH—PLAINTIFP 
E 


HAR PRASAD SIN GH AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Oudh Rent Act (XXII of 1886), s. 108—Mortgagee 
with possession, whether co-sharer—Suit for profits—- 
Entry in khewat, Revenue Courts whether bound by. 

A mortgagee with possession is a co-sharer within 
the meaning of s. 108, cl. (15), Oudh Rent Act, and can 
sue and be sued for profits. [p. 695, col. 1.] 

Aziz-un-nissa v. Mohammad Saiyed Khan, 2 O.C. 64 
and Sadika Bibi v. Akbar Singh, 2 O. C. 299, referred 
to. 

It is sufficient for a plaintiff, in order to establish his 
title tothe share of profits, to provethat his name 
stands recorded in the khewat, and the Revenue Court 
need not go behind the entry in the revenue papers in 
deciding the case. [ibid.] 

Durga Parshad v. Ilajart Singh, 11 Ind. Cas. 116; 
33 A. 799; 8A. L. J. 1025 referred to. 

Second rent appeal against a judgment 
and decree of the District Judge, Fyzabad, 
dated the 31st August 1925, in Rent Appeal 


No. 42 of 1925, and setting aside that of 


654 


the Deputy Collector, Fyzabad, dated the 
26th May 1925. ; 
Messrs. Haider Husain and Ramaput 
Ram, for the Appellant. | 
i 5 Mr. M, Wasim, for Respondents Nos. land 


J UDGMENT.—This is an appeal from. 


a decree of the learned District Judge, 
Fyzabad, dated the 31st August 1925, setting 


aside a decree of the Assistant Collector, 


Fyzabad, dated the 26th May 1925. 

: This appeal arises out of a suit for profits 
under s. 108 cl. (15), of the Oudh Rent Act. 
The following pedigree will elucidate the 
statement of facts :— 





BHAWANIDIN 
Hanoman Ra b l S 
m Daya it 
{died childless) ý i pka 
=Musammat Gur Sahai Gurdin 
Maharaji (widow), À | 
_ Kamta Santu, 


Tara Prasad, 


_Hanoman was owner of a certain share in 
village Pure Bazar Pargana Pachhimrath, 
District _Fyzabad. He died about 20 years 
ago leaving a widow Musammat Maharaji 
who died in or about 1920. On her death 
two persons, namely, Kamta and Santu, 
claimed to be the nearest reversioners and 
mutation was effected in their favour in 
equal shares in July 1921. During the 
pendency of the mutation proceedings, 
Kamta gifted his share to Mahabir and 
Jagannath. Santu mortgaged with. posses- 
‘sion his share to Gajadhar and mutation was 
duly effected in favour of the latter. Thus 
Gajadhar became a recorded co-sharer. 
Santu then sued for possession of the other 
half claiming to be the sole heir of Hanoman 
and denying also the gift mentioned above. 
His suit was, however, finally dismissed 


by the late Court of the Judicial Commis-’ 


sioner of Oudh on the 2ath November 1924. 
It should be noted that it was found in 
that suit that Santu was descended through 
males from one brother of Hanoman and 
Kamta from the other. Kamta was dead. 
His son Tara and his transferees Mahabir 
and Jagannath were defendants in that suit. 
While the suit mentioned above was pend- 
ing Mahabir and Jagannath brought a suit 
against (1) “Sant Prasad son of Ram Dayal,” 
(2) Gajadhar and (3) Tara fora declaration 
that they were the owners of the entire 
property under the deed of gift executed in 
their favour by Kamta, on the 16th February 
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1921. Sant Prasad and Gajadhar, who were ` 
defendants Nos. 1 and 2in thatcase, were the 

principal defendants. It was alleged in that 

suit that Lachhman alias Santu son of Gur- 

din was dead. It should be borne in mind 

that this Santu was that very man whose 

suit for the other half share was finally 

dismissed by the late Court of the Judicial 

Commissioner of Oudh on the 25th Novem- 

ber 1924, It is clear that Santu son of Gur- 

din was not dead as stated by Mahabir and 

Jagannath in their plaint dated the 22nd 

May 1923. Santu failed to appear but the 

suit was contested by Gajadhar. Gajadhar . 
alleged in his defence in that suit that 
Mahabir and Jagannath were not entitled 
toany relief against him, that they were ` 
notin possession of the property and the 
suit for declaration was not maintainable. 
He denied, of course, that he was a trans- 
feree from “Sant Prasad son of Ram Dayal” 
and alleged that the plaintiffs had no cause 
of-action against him. The fact is that he was 
the transferee from “Santu son of Gurdin” 
and notfrom “Sant Prasad son of Ram Dayal,” 
He never stated in his defence in that suit 
that he bad no concern with the property 
in suit. However, the plaintiffs discharged 
Gajadhar, the contesting defendant, from 
the suit and obtained an ex parte decree 
against that person whom they had deserib- 
ed as “Sant Prasad son of Ram Dayal” in 
their plaint. That suit was decided on the 
27th August 1923. It should be noted that 
Santu sued for setting aside theex parte 
decree of the 27th August 1923 but his suit 
was eventually dismissed and his appeals 
also failed. 

The present suit for profits was brought 
by Gajadhar Singh against Jagannath and 
Mahabir. Santu was also added asa de- 
fendant: The learned Assistant Collector 
gave the plaintiffa decree for Rs. 62-0-2 
against Mahabir and Jagannath. Santu 
was discharged. Mahabir and Jagannath | 
appealed and their appeal was allowed by 


-the learned District "Judge on the dist 


August 1925. The learned District Judge 
dismissed thesuit holding that “Santu alias 
Sant Prasad” had no title to the property 
in suit and consequently his mortgagee 
Gajadhar had no better title than what 
“Santu alias Sant Prasal” had to the pro- 
perty. Gajadhar has now come to this 
Court in second appeal. , 

In my opinion this appeal should be 
allowed. It appears that the finding of the 
learned District Judge, that Gajadhar mort- 
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gagee has no right to the property in suit 
is based on the fact that the ex parte dec- 
laratory decree mentioned above was passed 
by the Civil Court on the 27th August 1923. 
. I am not prepared to agree with him on 
that point. Mahabir and Jagannath knew 
that Gajadhar was the mortgagee of the 
share in dispute from Santu and was, there- 
fore, interested in the property. However, 
they deliberately discharged him from the 
suit when they found that the suit was 
contested by him. He is the mortgagee 
with possession of the share in suit and 
mutation has been duly @ffected in his 
favour. His name still stands recorded in 
the khewat. When Mahabir and J agannath 
deliberately discharged him from the suit, 
the ex parte decree which they obtained 
against “Sant Prasad son of Ram Dayal” can- 
not be held to be binding on him (Gajadhar) 
in the present suit for profits. Itit suf- 
cient for the plaintiff, in order to establish 
his title to the share of profits, to prove that 
hisname stands recorded in the khewat. 
The Revenue Court need not go behind the 
entry in the revenue papers in deciding 
the case [see the principle of decision in 
Durga Parshadv. Hajari Singh (1).] Gajadhar 
is a mortgagee with possession and as such 
is a co-sharer within the meaning of s. 108 
cl. (15) of the Oudh Rent Act and can sue 
and be sued for profits [see Aziz-un-nissa 
v. Mohammad Saiyed Khan (2) and Sadika 
Bibi v. Akbar Singh (3).] Mahabir andiJagan~ 
nath have not yet got possession of the 
property in suit as against Gajadhar, the 
ae in this case. In my opinion 
ajadhar's claim was properly | 
the firat Court. BN Sree 
, Hence 1 allow the appeal and setting 
aside the decree of the lower Appellate 
Court restore that of the first Court with 
costs. The plaintiff will get his costs from 
the contesting defendants in all the Courts. 
R. L, ` Appeal allowed. 
(L) 11 er al 116, 33 A. 799; 8 A. L. J. 1025. 


(2) 2 0. C. 
(3) 2 O. ©. 299: 
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LAHORE HIGH COURT. 
First Crvin Appzat No. 559 or 1923. 
December 23, 1925. 
Present:—Mr. Justice Harrison and 
Mr. Justice Zafar Ali. h 
Mahant BASANT DAS—Derenpant— 


APPELLANT 
VETSUS a as 
HEM SINGH AND OTHERS—PLAINTIFFS— 
RESPONDENTS. l 


Civil Procedure Code (Act V of 1908), s. 92—Sikh ` 
and Singh distinguished—Udasis, whether Sikhs— 
Singhs, interest of, in Udasi shrine—Religious com- 
munity, identity of—Suit for change of management 
of shrine, who may bring. NO 

Sikh and Singh are not interchangeable terms. 
Udasis constitute a sect of their own quite distinct 
from the orthodox Sikhs of the previous generations ag 
[p. 697, col. 1; p. 698, 
col. 2.) 

The followers of Guru Gobind Singh have no such 
interest in an Udasi shrine as is contemplated by s. 92, 
C. P. C., and are, therefore, not competent to maintain 
a suit under that section in respect of an Udasi shrine. 
[p . 700, col. 2.] ; 

The mere fact that their ancestors or some mem- 
bers of their community made gifts to the shrine does 
not confer on, them the said right. [p. 700, col. 1.] 

Per Harrison, J.—Idengity of a religious community 


_ described as a Church consists in the identity of its 


doctrines, creeds, confessions, formularies and texts. [p: 
702, col. 2.] i 

Free Church of Scotland v. Lord Overtoun, (1904) A. 
O. 515; 91 L. T. 395; 20 T. L. R. 730, referred to. 

Any man havinga right of worship can bring a 
suit under s. 92, C. P. O., but the right to worship 
connotes the profession by the would-be worshipper 
of the religion practised in the place of worship, and 
even though the views of the majority ‘of the wor- 
shippers may change and develop to such an extent 
that they wish to alter ‘and even to make a radical 
change inthe form of worship, they have no right to 
do so, and the minority, however small, which adheres 
to the original practice retains the control and posses- . 
sion of the place of worship and itsendowments. No 
question of the majority of persons can affect the 
question but the original purposes of the trust must be 
the guide. [p. 702, col. 2; p. 703, col. 1.] 

Narinjan Singh v. Kirpal Singh, 85 Ind. Cas. 111; 
A. I. R. 1925 Lah. 189; 5 L. 455; 1 L. O. 139 and Rama- 
chandra Aiyar v. Parameswaran Unni, 50 Ind. Cas. 
693; 42 M. 360; 36 M. L. J. 396; 25 M. L. T. 304; (1919) 
M. W. N; 370; 9 L. W. 492, referred to. 

Appeal from a decree of the Senior Sub- 
Judge, Lahore, dated the 7th March 1923, 

Dr. Gokul Chand Narang and Lala Durga 
Dass, for the Appellants. 

Messrs. Moti Sagar, R. B., Shoukat Rat 


and Dyal Das, for the Respondents. 


JUDGMENT. - 

Zafar Ali, J.—This first appeal arises 
out of a suit instituted with the sanction of 
the Collector of Lahore for the removal of 
the defendant Basant Das from the office 
of the mahant of shrine of Bhai Pirthi 
situate in the village Manak, and for the 
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appointment of a committee to take posses- 
sion of the shrine and its property and to 
manage its affairs. Basant Das is a sadhu 
ofthe well-known udasi order founded by 
Sri Chand son of Guru Nanak while the 
plaintiffs, eight in number, are all Singls, 
ie, followers of Guru Gobind Singh. 
These eight plaintiffs do not come from 
one, place; one belongs to the village Bhai 
Ket, one to Lahore, five to village Araian, 
and only one to the village Manak, The 
origin and genésis of the litigation lies in 
the recent extensive quickening amongst 
Sikhs of this Province which engendered 
a well-organized movement for taking pos- 
session of all temples or shrines to which 
the term ‘ Gurdwara” in addition to or as 


an alternative for "udasi dera” had been - 


applied. This movement was directed by 
a representative body called the Shromani 
Gurdwara Prabandhak Committee which 
had under its control a number of jathas 
or bands of Akali Sikhs and these jathas 
under the guidance of the Committee began 
to take forcible possession of udasi temples 
and to oust their udasi .ntahants. To oppose 
this aggressive movement the 
Mahants also formed a committee which 
they designated the Udasi maha mandal, and 
Basant Das defendant, who was presumably 
an influential mahani was appointed Bec- 
retary of the said maha mandal. He thus 
drew the attention of the Akalis towards 
himself and a jatha took possession of his 
temple on the 6th March 1924 and turned 
him out. For this act of lawlessness twenty 
members of the jatha were tried and con- 
victed of dacoity and house-breaking and 
sentenced under ss. 395 and 452 of the 
Indian Penal Code to various terms of im- 
prisonment in September 1921. The pre- 
sent suit was filed on the Ist December 
1921, and it appears that some of the plaint- 
iffe are near relations of the men involved 
in the criminal case. For instance, Kahan 
Singh, plaintiff No. 4 of the village 
Araian, is a brother of one of the convicts, 
namely, Wadhava Singh of the same vil- 
lage, and Puran Singh, plaintiff No. 7, is a 
son ofthesaid Wadhawa Singh. Lal Singh, 
plaintiff No.5 was accused No. 24 in that 
case. 

The grounds on which the plaintiffs seek 
dismissal of the defendant from this office 
are given in para. 3 of their plaint and are 
briefly as below :— 

. “Before the defendant was appointed 
mahantin Sambat 1964 (corresponding to 


t woe 


udasi - 
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May 1907) he had executed an agreement 
that he will give up his wife and children 
and will revert to single life; but in con- 
travention of that agreement he is keeping 
his wife with him and begetting children. 
According to the custom of the institu- 
tion, the mahant is bound to observe celi- 
bacy. Further the defendant has been 
making use of the wakf property as if it 
was his own and has willed it to his son 
Ram Parshad who is a minor. He mis- 
appropriates the income and omits to apply 
it to the legitimate customary purposes, as 
for example, keeping a free kitchen and 
feeding sadhus; moreover, he ‘1s @ bad 
character and drunkard.” h 
The defendant denied the charges against 
his character, ete., and pleaded that subse- 
quent to his appointment he was allowed 
by the bhek (Council of udasi mahants) 
which had appointed him to keep with him 
his wife and children, that it was not abso- 
lutely necessary for a mahant to remain 
single, and that it was with the, approval 
of the bhek that he appointed his son his 
successor, He also pleaded that the pro- 
perty was not wakf but. withdrew this plea 
at the eud of the trial. His main conten- 
tion, however, was that the shrine of Bhai 
Prithi being an udasi dera and nota Sikh 
Gurdwara, the plaintiffs, who were Singhs, 
had no interestin it and no right tointer- 
fere with its management and they had, 
therefore, no locus standi to sue for his 
removaland for the appointment of a com- 
mittee of management. It is not denied 


-that according to custom the mahant of an 


udasi shrine is appointed by the bhek, that 
Basant Das was appointed by that body and. 
that the office had always devolved on a 
chela of the late mahant. , 4 

The Trial Court (Senior Subordinate 
Judge of Lahore) found that the plaintiffs 
were entitled to worship in the shrine and 
so had such interest therein as is contem- 
plated by s. 92 of the C. P. C. But with 
regard to the character of the shrine he 
cameto the conclusion that it was an udasi 
institution and that-its management could 
not be entrusted to a committee of Sikhs. 
He held further that the defendant had not 
been discharging his duties properly and 
was not a fit person to continue in his 
office, and after taking the opinion of some 
udasi mahants, he appointed one Dyal 
Das to that office and dismissed the de- 
fendant. f 

In the light of evidence that is before us 


[941. O. 1926] 


almost every important conclusion arrived 
at by the Court below appears to us to be 
untenable, 

The two vital questions in the case which 
were put in issue were: 

(1) Are the plaintiffs so interested in 
the institution as to havea locus standi to 
sue? e 

(2) What is the origin and nature of the 
institution ? f 

It is unreservedly stated that the plaint- 


iffs are not Hindus and in contradistinction 


to Hindus are Singhs or Sikhs. But Mr. 
Moti Sagar, who appears for the new mahant 
appointed by the Court below, maintains 
that udasis are also Sikhs.’ Even if they 
are, they are not Singhs or followers of 
Guru Gobind Singh. “Sikh” and “Singh” 
are not interchangeable terms, though the 
word “Sikh” is now-a-days commonly used 
for “Singh,” and Sikh means “disciple,” 
and the followers of all the gurus were 
called “Sikhs.” Gobind Singh initiated or 
according to Trumpp, renovated the rite 
called Pahul (baptism by the dagger and 
sweetened water) and he gave the epithet 
of “Singh” to every person to whom he 
administered the Pahul. He received the 
Pahul himself also and changed his name 
from Gobind Rai to Gobind Singh.” He 
thus converted Sikhs into Singhs, and he 
enjoined every Singh to keep five kakkas, 
i.e. to have always on his person the fol- 
lowing five things which commence with 
the letter kakka (k), viz., kes (long hair), a 
comb, a kara, (bangle), a kirpan (sword) 
and a (kachh) shorts. Nanak condemned 
the exaggerated observance of caste and 
received all men as his disciples without 
- any regard to caste, but he did not attempt 
“ to abolish it and married his own children 
within his Khatri caste. Gobind Singh, on. 
the other hand, abolished caste altogether 
and admitted untouchables also into the 
pale of Singhs. Further he abolished kiria 
shradh and all other rites and ceremonies 
of Hindu origin and strictly prohibited the 
adoration of samadhs (tombs of saints) and 
rejected the authority of Vedas, Purans and 
Shastras. In the hymn that he composed 
on his funeral pyre he said: “The Smriti, 
the Shastras and the Vedas all teach many 
modifications. I did not recognize one (of 
them).” Such being the innovations in- 
troduced by Gobind Singh in the religion 
of Nanak, the plaintiffs, who are his fol- 
lowers say that they are not Hindus and it 
follows that they cannot claim a diregt 
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interest in or power of control over a temple 
or shrine which is in inception a Hindn 
institution and where Hindu idols and 
deities are worshipped, samadhs are adored 
and Hindu scriptures are held in respect 
as revealed or inspired books and are recit- 
ed as such. But before adjudging the 
character of the shrine in suit we pass om 
tothe question whether udasis are Sikhs 
or “Singhs” as alleged by the plaintiffs or 
Sanatou Dharmi (orthodox) Hindu as plead- 
ed by the defendant. The plaintifi’s theory - 
is that Sri Chand, the founder of the 
ndasi order was himself a Sikh or disciple 
of his father Nanak and that udasis are 
neither Hindus nor constitute a separate 
sect but are Sikhs of an ascetic order which 
sprang from among the followers of Nanak. 
In this connexion we observe that all the 
gurus, with the exception of the last, re- 
mained within the pale of Hinduism so 
much so that each employed a Brahman-as 
afamily priest. Trumpp in his sketch of 
the religion of Sikhs says: “The dignity 
of the Brahmans as family priests, etc., was 
likewise left untouched and of nearly all 
the gurus it is reported that they had their 
family priests though the teaching of the 
Brahmans as well as the authority of the 
Vedas and Purans is often reproved. It 
was the last Guru Gobind Singh, who posi- 
tively prohibited the employment of Brah- 
mansin any capacity and introduced anew 
ritual party taken from the Granth and | 
partly from his own compositions” 
(Trumpp’s Introduction to his translation of 
the Adi Granth, page cit). 

Where a Brahman was employed as a 
family priest, it is natural that all riteg 
and ceremonies at birth, death, or marriage 
were performed in accordance with Hindu 
religion, Nanak himself performed the 
shradh of his deceased father (Trumpp, 
page lxvv), and “ha remained a thorough 
Hindu according to all his views.” (Trumpp 
page ci). Gobind Singh had been in „his 
youth a special votary of the Hindu 
goddess Durga and at the instance of 
Brahmans he in his early life cut off the 
head of a disciple and offered it to the 
goddess (Trumpp, page xc). All this very 
clearly indicates that Nanak as well as the 


‘gurus that succeeded him, except the last, 


were Hindus. Sri Chand and his followers 
also though Sikhs could not be anything 
but Hindus. Gobind Singh renounced 
Hinduism and rejected everything that 
smacked of it, | 


a 
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Further it is clear that Sri Chand found- 
ed the udasi order in opposition to the 
second Guru Angad, Nanak disowned his 
sons as they were disobedient. He said to 


his- wife: “Sri Chand and Lakhmi Dass are 
thy sons. Lahina (Angad), who obeys me, 
is my son.” The guru's wife duly ad- 


*monished her sons, giving them hope at the 
same time “that if they obeyed their father’s 
order, one of them might be found fit to 
succeed him, The mother’s words were 
addressed to deaf ears, for the sons in no 
wise showed filial affection or obedience”. 
(The Sikh religion by Macauliffe, Vol. H, 
pagell). In theIntroduction to his book 
(page lxxix, bottom) Macauliffe says: “There 
were three great schism of the Sikh religion, 
***The schismatics were known as the 
udasis, the minas, and the handalis. The 
first schism of the Sikhs began immediate- 
ly after the demise of Guru Nanak. Some 
of his followers adopted Sri Chand, his elder 
son, as his successor and repudiated the 
nomination of Guru Angad. The followers 
of Sri Chand were térmed wdasi or solitary 
and they now constitute alarge body of 
devout and earnest men,” 

Thus the wdasis formed a rival sect and 
Sri Chand kept aloof from Guru Angad 
and his successor Amar Das and did not 
recognize and follow them as gurus. Guru 
Amar Das ex-communicated udasis because 
they, refused to submit to his authority. The 

_ udasis were thus cutoff from the Sikhs.” ` 

Sri Chand lived toa very advanced age 
and no less than five gurus succeeded 
Nanak and passed away one after the other 
during Sri Chand’s lifetime. By the lapse 
of time the bitterness that originally exist- 
ed between the heads of the two sects’ dis- 
appeared and friendly relations were estab- 
lished when the later gurus showed res- 
pect and regard forthe old son of Nanak. 
Sri Chand and his disciples, however, re- 
mained quite separate from the gurus and 
their followers, the ritual and tenets of the 
former being different from those of the 
latter. We will state here briefly the points 
which discriminate the two sects. 

Udasis are ascetics, Sikhs are not, The 
gurus were ghristies, (house-holders) and 
discouraged retirement from the world. 


Sri Chand renounced the world and re-- 


mained single all his life. The general rule 
among his followers is to observe celibacy. 
Udasis wear ocre coloured clothes. Sikhs 
- donot. An udasi may or may not keep kes 
(long hair). He is not enjoined to keep the 
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five kakkas, nor do udasis receive the Pahul. 
Cap and cord are their peculiar badges, but 
to weara cap is for a Singh to seal his perdi- 
tion. Udasis observe Hindu rites and 
ceremonies; the present day Singhs do not. 
Udasis make a ball of the ashes of their 
udasi guru and that is the chief object 
oftheir worship. A ball of ashes is kept 
in the shrine in question also. Further 
they adore samadhs.and hold Hindu serip- 
tures in respect; the followers of Guru 
Gobind Singh condemn all this. Udusis 
and Sikhs are, therefore, poles asunder in 
their respective creeds and observances.. 
Udasis are within the pale of Hinduism; 
Singhs are not. X na 

Macauliffe says: “There are two great 
divisions of Sikhs-Sahij Dharis and Singhs. 
The latter arethey who acceptthe baptism 
inaugurated by Guru Govind Singh. All 
other Sikhs are called Sahij Dharis. The 
Sahij Dharis include the udasis founded 
by Sri Chand. (Macauliffe’s Sikh Religion, 
Volume I, page 111). Thus according to 
Macauliffe also udasis are not Singhs. 

It is true that udasis hold the gurus in 
the highest respect and like all other Sikhs 
believe the Granth to be an inspired book, 
but by so doing they do not lose the dis- 
tinctive characteristics of their order. 

It may be observed here that there was 
no Granth in writing when the udasi sect. 
The Granth was com- 
plied for the first time by Arjan, the fifth 
guru and it contains hymns composed by 
gurus and others including two Mussal- 
mans, viz. Kabir and Sheikh Farid. The 
pantheistic tenets propounded in the book 
are not altogether alien to the Hindu mind 
and religion. Asthe first nine gurus, and 
their followers did not cease to be Hindus ° 
so udasis did not merge into Sikhs by ac- 
cepting the Granth as a divine book. 

It was argued that wdasis became Sikhs 
when a reconciliation took place between Sri 
Chand and Har Gobind the sixth guru, and 
the former adopted a son of the latter and 
made him his chela and successor. But the 
result of this adoption was that the Guru's, 
son became an udasi and notthat SriChand 
became a Sikh or disciple of the guru. If 
relations between the heads of two sects 
became friendly it does notfollow that the 
two sects became one. We; therefore, come 
tô the conclusion that udasis constitute a 
sect oftheir own quite distinct from the 
orthodox Sikh of the previous generations 
as well as from the modern Singhs. 
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Having cleared the ground so far we 
proceed to determine the question whether 
any of the former mahants of the shrine 
were followers ofGuru Gobind Singh. The 
saint of the shrine, Bhai Prithi Sahib by 
name, is the spiritual ancestor of the defend- 
ant in the llth degree, succession being 
_ from guru to chela. Bhai Prithi was a 

Brahman and it was admitted before the 
learned Subordinate Judge that he was a 


Sanatan Dharmi Hindu. Thisis denied be-. 


fore us, but there is nothing to indicate that 
he was not an udasi. He died in Sambat 
1789 (corresponding to 1744 a. D) and was 
succeeded by his nephew Bhai Jagat Bha- 
gat. The plaintiffs’ story is that Bhai 
Jagat Bhagat wasa chela of Bhai Pheru 
and that the latter was a disciple of Guru 
Govind Singh. Butevenifit be conceded 
that Jagat Bhagat was- a chela of Bhai 
Pheru and not Bhai Prithi, the ‘plaintiffs 
fail to establish that Bhai Pheru was a 
disciple of Gobind Singh. Bhai Pheru was 
employed as a tithe collector or Masand by 
Har Rai, the seventh guru, and continued 
to servein that capacity, all his successors 
one after the other. Gobind Singh was so 
much pleased with his good work that he 
seated him by his side, gave him half his 
turban and conferred on him the title of 
Sangat Sahib Sachi Darhi. From 
the learned Subordinate Judge drew the 
inference that “Bhai Pheru must be regard- 
edasa follower of Guru Gobind Singh.” 
But in the absence of any direct evidence 
and in the light of the circumstances that 
neither Bhai Pheru nor Jagat Bhagat nor 
any one of his suceessors added the epithet 
of “Singh” to his name, it is impossible to 
conclude from the fact than Bhai Pheru was 
- honoured by Gobind Singh inthe way stated 
above that he received the Pahul and be- 
came a Singhof Gobind Singh. As some 
other Masands were punished by Gobind 
Singh for bad work, Bhai Pheru was re- 
warded for his meritorious services. Beyond 
this nothing is known and we find that it 
was not established that Jagat Bhagat was 
.& follower of Gobind Singh. On the other 
hand an historic incident, which may be 
briefly related here, shows that there was 
no love lost between the followers of Bhai 
Prithi and those of Gobind Singh. | 
Among the followers of Bhai Prithi there 
were the two Khatri brothers Jaspat Rai 
and Lakhpat Rai who held high posts under 
the Mughal Governors of Lahore. An arm- 
med band of Singhs having made its ap- 
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pearance in Eminabad near Gujranwala 
with intent toplunder, the Governor sent 
a small detachment of troops under Diwan 
Jaspat Rai to disperse them, but the Singhs 
overpowered the Mughal troops and killed 
Jaspat Rai. When Lakhpat Rai heard of 
his brother's fate he vowed vengeance say- , 
ing: “The founder of Sikhism was undoubt- 
edly a Khatri, but I shall not call myself 
a Khatri if I do not blot outits name from 
the page of existence.” He came out with 
a large army, defeated the Singhs, and took 
1000 of them as prisoners to Lahore where 
they were beheaded one by one. One of 
them was Tara Singh, an old companion of 
Guru Gobind Singh. This occurred in 1746, 
ie, about 39 years subsequently to the 
death of Gobind Singh (see Mohammad 
Latif's History ofthe Punjab, page 213, and 
Dr. Gokal Chand Narang’s transformation . 
of Sikhism page 131). It is not conceivable’ 
that Lakhpat Rai would have treated the 
followers of Govind Singh so mercilessly if 
there had been any spiritual relationship 
between his guru and Gobind Singh. ` 

The next question is whether the shrine 
18 an udasi institution or Gurdwara. From 
what the learned Subordinate, Judge saw 
in it,it clearly appears to be the former. 
There are pictures of Hindu gods and god- 
desses on its walls and there were thakars 
lying on a wooden stool besides the Granth 
Sahib. The’ samadhs (tombs) of all the 
mahants from Bhai Pheru downwards are 
also in the shrine, The learned Subordi- 
nate Judge says: “It may also be true 
that’ some Hindu modes of worship like 
the ringing of bells and waving of lights 
are adopted by Hindu visitors to the shrine.” 
With all these indications of the purposes , 
for which the shrine is used it is impossible 
to hold that it is a Gurdwara. 

Further we findthatin all old Govern-: 
ment documents the shrine was described 
as the samadh or Deraof Bhai Prithi and 
not as Gurdwara. In the statement of Wills 
prepared in the Settlement of 1868 the then 
mahant is described as gadi-nashin of the 
samadh of Bhai Prithi Sahib. (See paper 
book, page 33). In the Settlement Extra 
Tehsildar’s report dated the 13th May 1892 
the shrine is mentioned as Dera Bhai Prithi: . 
(see paper-book page 37,) ln the register of 
jagirs prepared at the Settlement of 1915-16 
it is mentioned as Dera: (see paper-book 
pages 58 to 60, col. 6). Oneof its former 
mahants, viz., Sobha Ram, executed and 
registered a Will to nominate his successor 
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This is printed at pages 10 and 11 of the 
paper-book and is dated the 2ist June 
1905. In this Will also the shrine is refer- 
red to as Dera. But in an entry in the muta- 
tion register dated the 7th December 1887 
the shrine is spoken of as the Gurdwara of 
Bhai Prithi :(see paper-book, page 9). Latter- 
ly the defendant himself began to style it 
as Gurdwara, but therejcan be no manner 
of doubt that it was generally known as 
an udasi Dera or samadh of Bhai Prithi. lt 
may be noted here that Guru Gobind Singh 
was opposed to the erection of samadhs 
and his last words were: “ If any one erect 
a shrine inmy honour, his off-spring shall 
perish. (Macauliffe, Volume V, page 244). 

It is, therefore, natural that Guru Go- 
bind Singh's followers have no respect for 
samadhs, and it will be highly objection- 
able to place under their control a shrine 
which contains samadhs. 

The plaintiffs claim an interestin the 


` shrine on the further grounds: 


(1) That their ancestors had made gifts 
of land to the shrine ; 

(2) that they and other Sikhs have been 
making offerings to theshrine and have been 
worshipping therein ; and 

(3) that Sikhs have a voicein the appoint- 
ment ofthe mahant of theshrine and give 
saropas and presents to the mahani appoint- 
ed. 

It was, however, not established that any 
of the donors were ancestors of the plaintiffs 
and it is obvious that mere making of offer- 
ings confers no rights. Further it is clear 
from the lists.of saropas and presents that 
are on the recordthat presents to a mahant 
at the time of his installation are made by 
mahants of other shrines and Sikhs as well 
as by Hindus and Mussalmans (see pages 
88 to 47 of the paper-book). It cannot, there- 
fore, be said, that people who make these 
presents have a voicein the appointment of 
the mahani. 

. Sikhs no doubt worship the Granth Sahib 
that is kept fin the Dera and is recited 
therein, but the shrine was evidently erect- 
ed for the worshippers of the samadh of 
Bhai Prithi and the samadh occupies the 
most prominent position in the building. 
But it appears that as Sikhs and Hindus also 
visit theshrine a copy of the Granth Sahib 
and some thakars are also kept therein for 
Sikhs and Hindus respectively for their 
worship. 
idol-worshippers themselves; but it is 
matter of common knowledge that Hindus, 
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men and women, consider it a yirtue- to. pay 
respect to sadhus, to feed them and to make 
offerings to them, and thakars are kept in 
udasi shrines for the sake of Hindu visi- 
tors. The plaintiffs’ witnesses gave evidence 
to the effect that the thakars were introduced 
by the defendant about one year before suit 
but the} patwari produced a photograph 
taken in the shrine some four years back 
showing therein thakars also. One of the 
plaintiffs’ own witnesses, viz, Kala Singh 
(P. W. No. 3) deposed that thakars were 
introduced 7 or 8 yearsago. The defendant 
examined ‘ several respectable witnesses in- 
cluding two Tahsildars to prove that thakars 
have been in the shrine from old times. 
The observation of the learned Subordinate 
Judge that thakar worship appears to have 
been recent innovation was, therefore, not 
well-founded. Equally baseless is his re- 
mark that in the agreement that the defend- 
ant executed before his appointment as 
mahani, he bound himself to abstain from 
thakar puja because there is not a word 
about thakar puja in the agreement. 

The lower Court also found that the shrine 
is an udasi temple and that “ the plaint- 
iffs certainly desire that the orthodox 
Hindu practice should be discontinued.” 
As they could not retain what they had 
seized by force the plaintiffs now seek to 
recover it through Court and the relief that 
they seek is notthe appointment of a new 
udasi mahant but the removal of :the institu- 
tion from the control of udasis. They are, 
therefore, dissatisfied with the decision of 
the lower Court and have appealed against 
the order appointing an udasi mahant. 

From all the facts reviewed above the 
conclusions that follow are :— 

(1) That udasis constitute a separate sect 
of schismatics from the religion founded by 


Nanak ; 

(2) that they are Hindus as well as 
Sikhs; ‘ 

(3) that their mode of life, ritual and re- 
ligious observances are materially different 
from those of the followers of Guru Gobind 
Singh; and 

(4) that such followers of Guru Gobind’ 
Singh, as do not profess to be Hindus, have 
no such interest in an udasi shrine as is 
contemplated by s. 92, CO. P. O. and are, 
therefore, not competent to maintain a suit 
under that section in respect of an udasi- 
shrine, ` 

That being our decision we need not enter 
into a detailed discussion of the remaining 
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issue concerning the defendant's conduct 
and character, The lower Court found that 
the charges against his character were not 
established and it further found that the 
rule of celibacy wasnot stringently in force; 
but in face of the fact that a previous 
mahant of the shrine, namely, Mehr Das, was 
also a married man, the lower Court held 
that “in this shrine celibacy has always 
been emphatically insisted on,” and that the 
defendant was guilty of breaking his agree- 
ment toremain aloof from his wife and 
children. But many mahants, some of whom 
appear to be members of the bhek, filed an 
application in the Court below stating that 
they considered the defendant to be a cap- 
able muhant and were opposed to his remov- 
al and that according to the custom of the 
shrine its mahant could marry. It appears 
that, as stated by the defendant, he was 
allowed by the bhek subsequent to his 
‘appointment to keep his wife with him. 
The appointment of his son as his successor 
was also made by him with the approval 
of the bhek. Further no misappropriation 
of the wakf income was proved. It has 
been urged before us that the fact that the 
defendantis highly.thought of by many Gov- 
ernment officials and has received the honour 
` of being made a kursi nashin unfit him 
for the performance of his duties. We do 
not agree. We are of opinion that there was 
no good ground for removing the defend- 
ant from his office. Further, we are of 
opinion that the Court could not appoint an 
>- udasi mahant, it being by custom the func- 
tion of the bhek to doso. A custom of a 
. religious institution should be respected 
and the Court should not usurp the authori- 
` ty of the bhek. 
We accept the appeal and reversing the 
judgment and decree of the Court below 


. we dismiss the plaintiffs’ suit with costs’ 


throughout and set aside the order appoint- 
ing Dyal Das as mahant. The plaintiffs’ 
cross-objections are also dismissed with 
costs. 

Harrison, J.—I agree with the views 
expressed by my learned brother in the 
aan judgment. It appears to me to 

e established as an historical fact that at 
the end of the fifteenth century a great re- 
ligious teacher “known as Guru Nanak 
undertook the task of simplifying, purify- 
ing and popularizing the Hindu religion, 
which in his opinion, had become over- 
grown by elaborate rituals and ceremonials. 
He preached, asmany other great teachers 
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have done, that God isone, that he is a spirit 
and those who worship him must worship 
him in spirit and in truth; that He dwelleth 
not in temples made with hands; and, 
above all things, that the latter killeth while 
the spirit gives life. He attacked, as all 
such teachers must attack, the vested inter- 
ests of thepriestly casteand their exaggerat- 
ed pretensions. Hesought to distract his 
disciples from the worship of the unessenti- 
al andto draw them upwards to a higher, 
a simpler, and a purer faith. While doing 
so henever sought to undermine the foun- 
dations of the Hindu religion such as 
transmigration of souls and karma; and 
not only did he not doso but, as pointed 
out by my learned brother, he maintained 
a Brahman as‘a family priest, respected the 
observances of the Khatri caste, to which 
he belonged, and shortly before his death 
performed the shradh of hig father. The 
sayings and commandments of this great 
teacher were not recorded in writing during 
his lifetime, but were handed-down by word 
of mouth until morethan a hundred years 
later the fifth guru compiled the sacred 
words known as the Granth Sahib, which is 
the bible of the Sikhs. This contains not 
only the sayings of Guru Nanak, as handed 
down, but hymns composed by other holy 
men including those of some of his suc- ` 
cessors and disciples, among whom there 
was one Muhammadan. Even if the actual 
words were in all cases accurately preserv- 
ed which would be little short of miracu- 
lous, it stands to reason that in a vest 
anthology of this sort texts and passages 
can be found which, if divorced from their 
context, do not give a correct impression of 
the original teaching: I do not propose, 
therefore, to produce the elaborate argu-. | 
ments based on such selected texts but 
merely to give the general conclusions 
arrived at by us, This wonderful book, 
the Granth Sahib, has achieved the position 
which it enjoys, not only because of its 
intrinsic merit, its religious fervour, and - 
literary beauty, but also because it is written 
in the vulgar tongue and can be read by all 
literate Punjabis in contradistinction to the 
old Hindu scriptures, which are written in 
Sanskrit and can only be read and inter- 
preted by scholars, The case as presented 
by Counsel for the respondents, has -been 
briefly as follows:—The plaintiffs are not 
Hindus but Sikhs from the beginning and 
from the days of Guru Nanak were not 
Hindus but the followers of a new religion, 
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“which has varied in essentials from the date 


‘of its birth. The udasis are a sect of Sikhs. 
The plaintiffs are entitled to worship at 
the udasi shrine at Manak andare, therefore, 
entitled to bring this suit. The máin pro- 
position that Sikhs are not Hindus is said 
to be proved in the following way :—The 
essentials © of Hinduism without which 
Hinduism cannot exist, are, so says Mr. Moti 
Sagar, caste, idol-worship, the worship of 
the Vedas and Purans. Guru Nanak de- 
nounced all these. 

Now this premise, on which the whole 
argument is built, appears to me to be 
redically ynsound ; fora man can discard 
caste as understood by an orthodox Hindu 
or idol-worship, or both, and remain a 
Hindu and for this proposition 1 have 
what, to my mind, amounts to the author- 


ity of all the eminent Counsel, who. ap- ` 


peared in this case. The great teacher 
Swami Daya Nanad, who founded the Arya 
Samaj denounced the doctrine of predeter- 
mined caste and the practice of idol-wor- 
ship asclearly and as emphatically as any 
Sikb, and his followers most assuredly 


` claim to be, and are universally accepted 


as Hindus, and to this latter proposition all 
Counsel appearing have agreed. If I may 
persume to dogmatize as to the main 
essentials of the Hindu religion, they are ; a 
belief in transmigration of souls, “karmas” 
and the sanctity of the cow; and none of 
these was questioned by Guru Nanak nor do 
I believe, by any of his successors. The 
Granth Sahib tells us at page 1476 that full 
Hindu ceremonies were observed at the 
kiria of the third Guru Amar Das. The 
other faulty premise, from which the argu- 
ment was developed, is that “Sikh” has 
always meant the same thing from the days 
of Guru Nanak till to-day. At first it meant 
a disciple, as the word implies, and a dis- 
ciple of Guru Nanak.” Now it is used 
generally to include those, who hold the 
same viewsas those disciples, and thosé 
who profess a very much more advanced 


- and, in some cases, an antagonistic creed, a 


fact which has been fully dealt with by my 
learned brother. The most advanced are 
those, who, like ‘the present plaintiffs, 
declare that they are not Hindus. The fact 
that these plaintiffs have done so simplifies 
our task in the present case. Had they 
claimed to be Hindus, and had the claim 
been denied, the question raised would 
have been far from easy to decide; but 
here we have a body of plaintiffs, who, on 
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their own showing, are not Hindus, claim 
ing to interfere with the management of 
institution which in its inception was Hindu. 
True, it was founded by a son of the re- 
former Nanak but it was nonetheless 
Hindu. The order of ascetics which he 
founded. was a Hindu order and nonetheless Ţ 
so because it gavea place of honour to the 
Granth Sahib, when this great book came 
to be written. As stated by Mr. Macauliffe 
in the Encyclopedia Britannica the udasis 
were Sikhs dissenting from the main body 
of Sikhs of the time in certain unessentials 
just as the Sikhs were a sect of Hindus dis- 
senting from the orthodox main body of 
their co-religionists. sNow it has. been estab- 
lished by no less an authority than that of 
the House of Lords that the identity of a. 
religious community:described as a Church 
consists ia the identity of its doctrines, 
creeds, confessions, formularies and texts. 
The bond of union of a Christian associa- 
tion (and I take it of any other 
ligious association) may contain a power 
in some recogized body to control, alter or 
modify the tenets or principles at one time 
professed by the association, but existence of 
such power must be proved: Free Church 
of Scotland v. Lord Overtoun (1). 

Here we have not a case of a Hindu 
plaintiff contending that a Hindu found- 
ation is not observing the tenets and prin- 
ciples existing at the time of the foundation 
or subsequently modified but of non-Hindus 
claiming to interfere with the management 
of a Hindu foundation. s 

It is a common place that any worshipper ~ 
has aright to bring such a suit as this. It 
has further been held by this Court in . 
Narinjan Singh v. Kirpal Singh (2) follow- 
ing the decision of a dissenting Judge in 
the Full Bench decision- £ the Madras High. 
Court in Ramachandra . liyar v. Parames- 
wara Unni (3) that any man having aright . 
to worship can do so, but the right 
to worship connotes the profession by 
the would-be worshipper of the religion 
practised in. the place of worship, and 
even though the views of the majority 
of the worshippers may change and 
develop to such an extent that they may 
wish to alterand even to make a radical 
change in the form of worship, they have 


(1) (1904) A. ©. 515; 91 L. T. 395; 20 T. L. R. 730. 
(2) 85 Ind. Cas. 111: A. I, R. 1925 Lah, 189; 5 D. 455; - 
1 L. C. 138. 
(3) 50 Ind. Cas. 693; 42 M. 360; 36M. L. J.: 396; 25 
M. L. T. 204; (le19) M. W. N, 370; 9 L. W, 492, 
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no right to do so, and the minority, however, 
` small, which adheres to the original prac- 
tice retains the control and possession of the 
place of worship and its endowments. In the 
words of Halsbury, L. C. “No question of the 
majority of persons can affect the question 
but the original purposes of the trust must 
bethe guide,” 

I agree in accepting the appeal and 
restoring the appellant to his benefice. I 
further agree that under no circumstances 
could the Court usurp the function of the 
bhek in appointing an udasi mahant. 


R. L. Appeal allowed. 


> 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 

Frest OIVIL Appgan No. 85 or 1924. 
December 9, 1925. 
Present:—Mr. Hallifax, A. J. O. 
Mahant NANDKISHORDAS— 
PLAINTIFF—APPELLANT 
versus 


~ KALA BAI—DerrenpsantT—RESPOMDENT. 


Hindu Law—Inheritance~Guru and chela~—Deity, 
property belonging to—Manager, power of, to sue—Idol, 
status of. 

For purposes of inheritance under the Hindu Law, 
the relationship of a guru and his chela is that of 

her and son, and a chela is for this purpose the 

randson of his guru's guru and two chelas of the 
same guru are brothers and soon. There is no limit 
to which this principle may be extended. 

A manager ofthe property of a deity can sue as 
a next friend of an infant plaintiff for the recovery 
of property belonging to the deity even though 
there is a flaw in his title as the mahant of the 
temple in which the deity is lodged. 

A Hindu idol is a ‘juristic entity’ and has a 
juridical status with the powers of suing and being 
sued., Its interests are attended to by the person 
who has the deity in his charge and who is in law 
its manager with all the powers, which would, in 
such circumstances, on analogy, be given to the mana- 
ger of the estate of an infant heir. 

Pramatha Nath v. Pradyumna Kumar, 87 Ind. Cas. 
305; 52 ©. 809; 23 A. L. J. 537; A. I. R..1925 P. 0.139; 
49 M. L. J. 30; (1925) M. W. 431; 41 C. L. J. 551; 2 0. 
W. N. 557; 27 Bom. L. R. 1061; 22 L. W. 492; 30 C. W. 
N.25; 3 Pat. L, R. 315; 52 I. A. 245 (P. CO), followed. 

Appeal against a-decree of the Second 
Subordinate Judge, First Class, Raipur, 
dated the 21st July 1924, in Civil Suit No. 
11 of 1923. 

Mr. J C. Ghosh, for the Appellant. 

Sir B. K. Bose and Messrs. V. Bose and 


P. N. Rudra, for the Respondent. . 
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JUDGMENT.—If there were any ques- 
tion in this case of the plaintiff Nandkishor- 
dasbeing the heir of the deceased mahant 
Gobardhandas, it would be impossible to 
maintain the decision of the lower Court’ 
that he is not. It is admitted by every- 
body that for purposes of inheritance the 
relationship of a guru and his chela is that. 
of father and son. It seems also to be 
accepted, as it must be, that this relation- 
ship can be carried further so that a chela 
is, for these purposes, the grandson of his 
guru’s guru and two chelas of the same 
guru are brothers. The learned Subordi- 
nate Judge has, however, found himself un- 
able to carry this principle as far as eight 
degrees, though he has not stated the num- 
ber of degrees to which in his opinion it 
can extend. There is obviously no limit, 
and both Gobardhandas and Nandkishordas 
are, in matters of inheritance, great-great: 
grandsons of the same ancestor, Biharidas, 
that is they are third cousins, 

But the question does not arise at all. 


- The suit was brought by the manager of 


the propertiés of the deity Shri Ram- 
chandra Swami for property belonging to 
that deity, and it cannot and has not been 
denied that Nandkishordas is in fact the 
manager of that property and has been so 
since the death of the last manager Gobar- 
dhandas in March 1922. Of the validity of 
his appointment also there can be no ques- 
tion, though we are not really concerned 
to enquire into that; his position in the 
suit is that of the next friend of an infant 
plaintiff and he would obviously be the 
person whom the Court would allow to sue 
as representative of the deity even if there 
were any flaw in his title to be the mahant 
of the temple. 

In Pramatha Nath v. Pradyumna Kumar 
(1) their Lordships of the Privy Council 
said: “A Hindu idol is, according to long 
established authority, founded upon the 
religious customs ofthe Hindus, and the 
recognition thereof by Courts of Law, a 
‘juristic entity’. It has a juridical status 
with the power of suing and being sued. 
Its interests are attended to by the person 
who has the deity in his charge and who 
is inlaw its manager with all the powers 
which would, in such circumstances, on 


(1) 87 Ind. Cas. 305; 52 C. 809; 23 A. D. J. 537; A. I. 
1925 P. O. 139: 49 M. L. J, 30; (1925) M. W. N. 431; 41 
©. L. J. 551; 20. W N. 557; 27 Bom, L, R. 1064; 22 L, 
W. 492; 30 C. W. N, 25; 2 Pati L, R. 315; 52 I, A, 245 
Œ e) i 
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analogy, be given to the manager of the 
estate of an infant heir. It is unnecessary 
to quote the authorities, for this doctrine, 
thus simply stated, is firmly established.” 

The decree of the lower Court will be set 
aside. In its place a decree will issue 
ordering the defendant Kala Bai to hand 
over possession to the plaintiff Nandkishor- 
das, as Manager of the properties’ of the 
deity Shri Ramchandra Swami, of Lawan 
and on behalf of the deity, of the whole of 
the village of Mudiadih with all rights 
appertaining thereto, and also of four 
bullocks, one cow and one buffalo or of 
their value whichis Rs. 75. The defendant 
must pay all the costs of the plaintiff in both 
Courts. . 

G.R. D. 


Z, K. Decree set aside. 


BOMBAY HIGH COURT. 
First CIVIL APPEAL No 54 or 1923. 
September 24, 1925. 

Present :=-Mr. Justice Fawcett and 

Mr. Justice Madgavkar. - 
ATMARAM JAMNADAS SHAH— 
PLAINTIFF—APPELLANT 

p Versus | 

NAZIR, DISTRICT COURT— DEFENDANT 

— RESPONDENT. 

Hindu Disposition of Property Act (XV of 1916)-~ 
Act, whether retrospective. 

There is nothing in the Hindu Disposition of Pro- 
perty Act to suggest that it is retrospective in its 
operation. a , 

First appeal from the decision of the Joint 
First Class Subordinate Judge at Ahmeda- 
bad, in Suit No. 749 of 1920. 

Mr. P. B. Shingne, for the Appellant. 

Mr. Amin (with him Mr. M. H. Mehta), for 
Respondent No, 4. 

“Mr. Jayakar (with him Mr. N. P. Desai), 
for Respondent No. 5. . 

JUDGMENT.. . 

“Madgavkar, J.—It is argued for the 
appellant that the residuary legatees are the 
` appellant and not Babli but a son of Babli, if 
any, in equal shares; and asno such son was 
in existence at the time of the testator’s death 
the bequest to himis under the rule laid 
down since the Tagore case void and Atma 
ram becomes sole residuary legatee. The 
Hindu Disposition of Property Act XV of 
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1916 has no application to the Will which . 
a into effect on the testators death in 

[The clauses of the Will and the postscript | 
are omitted not being necessary for purpose --- 
of report: —| The Will and the clauses quoted 
above with the postscript leave no doubt ds 
to the testator’s intentions. .He wanted 
to leave the residue in equal shares to 
Atmaram, and to Babli’s son, if any. And 
whatever the confusion in cl. 45, the post- 
script makes it quite clearthat the residuary 
legatee, if any, along with Atmaram, was 
not Babli but Babli’s son, even if he was 
born after Atmaram attained twenty-five 
years and had been placed im possession of 
the estate. 

But the law applying to this Will, which 
came into effect in 1902 on the testator's death 
is the law in the Tagore case and not Act | 
XV of 1916 which, unlike Madras Act I of 
1914 by its s. 2, is not retrospective. No. 
son of Babli was in existence at the time of 
the testator's death and the provisions in 
his favour, therefore, entirely fail. Babli, 
respondent No. 5, is entitled to Rs. 2,500 
in the postscript. | 

Fawcett, J.—I agree. I think the 
Hindu Disposition of Property Act, 1916 
cannot apply to the present case, It con- 
tains no words makingit in any way retros- 
pective in its operation, unlike the .provi- 
sions to that effect contained ins. 2 (2) of 
the Madras Act I of 1914 and Government A 
India Act VIII of 1921. On the contrary} 
the heading and preamble of the Act show 
that it is intended only to remove existing 
disabilities in respect of the power of dis- 
position of property by Hindus, ete., and it 
is not putin such declaratory language as” 
the Acts operating in Madras. Consequent- 
ly s. 2, in my opinion, only covers the case 
of.a disposition made after the commence- 
ment of the Act, 


R. L, Appeal allowed. 
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PATNA HIGH COURT. 
CxtminaL Revision No. 55 or 1926. 
February 18, 1926. 
Present:—Mr. Justice Ross and 

- Mr. Justice Kulwant Sahay.. 
PARMESHWAR DAYAL— PETITIONER 
YETSUS 
EMPEÊROR-—OPPOSITER PARTY. 

Penal Code (Act XLV of 1860), s. 411—Receiving 

stolen property—Possession of  accused—VWitness— 
Hostile witness, 
_ The accused, along with several others, was found 
in the house of one of them, quarrelling over the 
division of certain stolen property, which consisted of 
packages of cloth which has been cut through and 
were lying open in the house: 

Held, that the accused was in possession of the 
property for purposes of s. 411 of the Penal Code. [p. 
705, col. 2.) 

Reg. v. John Wiley, (1850) 4 Cox C.C. 414; 2 Den. 
O. 0. 37; T. & M. 367; 20 L. J. M. O. 4; 15 Jur. 134; 
4 New Sess. Cas. 363; 16 L. T. (o. s.) 514; 19 J.P. 
770; 169 E. R. 408, distinguished. 

The prosecution is not entitled to declare a wit- 
ness hostile merely because he isa neighour of the 
accused and does not support the prosecution storey 
unless there is something in his deposition which 
conflicts with earlier statements made by him, and 
which would afford ground for thinking thathe has 
been gained over by the defence. [p. 706, col. 1.] 

Criminal revision from a decision of the 
Sessions Judge, Bhagalpur, modifying that 
of the Sub-Divisional Magistrate, Bhagal- 
pur, dated the 3rd November 1925. 

Messrs. Yunus, S. P. Varma and Bhagwat 
Prasad, for the Petitioner. 

The Assistant Government Advocate, for 
the Crown. 


: JUDGMENT. 

Ross, J.—The petitioner is one of eight 
persons who have been convicted under ss. 
- 411 and 414 of the Indian Penal Code, in 
connection with the theft of three large 
bales of cloth and one box containing 
packages of medicine bottles from the 
Railway Station at Bhagalpur. The stolen 
property was recovered in a house rented 
by one of the accused, Singheswar Lal, 
situated near the Railway Station. 

The first contention on behalf of the 
petitioner is that there is no evidence or 
finding that the petitioner was in posses- 
sien of any of the stolen goods; and as 
regards s.414, there is no evidence of any 
overt act done by the accused towards dis- 
posing of or making away with the pro- 
perty. Now the findings of the Appellate 
Court are- that “the evidence to implicate 
the appellants is that they were all in this 
house on the 9th of March 1925 disputing 
as to what was to be done with the booty’; 
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and, again, that “about a dozen. people 
were seen discussing as to how the cloth 
was to be divided.” The findings of the Trial 
Court are more detailed and are that the, 
witnesses have proved that the packages 
were found cut through and the cloth in 
the bales was lying open in the house of 
Singheswar Lal and all the first nine ac- 
cused were sitting inside the house and 
quarrelling over the division of the pro- 
perty, and were claiming a share in the 
same. There is a further finding that 
there is also sufficient evidence to show 
that the accused had cut open the packages 
of cloths and assisted in concealing or 
disposing of the stolen property. The 
learned Counsel for the petitioner referred 
to the case of Reg. v. John Wiley (1). In 
that case the Jury convicted the accused but 
thecase was reserved for the opinion of the 
Court of Appeal. There was a division of 
opinion, and the majority of the Court held 
that the conviction was wrong. The facts are 
thus stated by Baron Martin “Two men stole 
some fowls, which they put into asack, and 
carried to the house of Wiley’s father, for 
the purpose of selling them to Wiley. All 
three went together fromthe house to an 
outhouse; the bag was carried on the back 
of one of the thieves; and when the Police- 
men went in, the sack was found lying on 
the floor, unopened, and the three men 
around itasifthey were bargaining, but 
no words were heard. Now Jam of opinion 
that Wiley, under those circumstances, 
never did receive those fowls.” Lord 
Campbell whose opinion was that of the. 
minority, said that “the material question 
is, whether there has been a possession malo 
animo; and all the Judges, I believe, are of 
opinion that there may be a sufficient pos- 
session, though there isnot a manual pos- 
session.” In that case there was no posses- 
sion by the accused Wiley. But here 
possession is the basis of the finding; and 
the only question in debate between the 
accused was as to the actual division of the 
property. Wiley's case (|), therefore, is no 
authority on the present question; and, in 
view of the findings, Iam of opinion that 
so far as that question is concerned the 
conviction under ss. 411 and 414 is sustain- 
able. ip Oo: 

The main question, however, relates to 
the case of this particular accused. His 

(1) (1850) 4 Cox C. 0, 414; 2 Den. ©. O. 37; T. & M. 


367; 20 L. J. M. C. 4; 15 Jur. 134; 4 New Sess. Cas, 
363; 16 L. T. (o. s.) 514; 15 J. P. 770; 169 E. R. 408, 
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defence was that he was falsely implicated 
and had been brought by the Police, from 
outside, to the house where the stolen pro- 
perty was found. The learned Sessions 
Judge has referred to the evidence of 
thirteen witnesses nine of whom are Police 
Officers, two are search witnesses, and two 
ara private persons who were declared 
hostile. Four of the Police Officers speak to 
the presence of the petitioner in the group 
_ of men in the house. But whereas Ramrachya 

Singh (P. W. No. 22) says that he assisted 
Ramrup Singh, who is prosecution witness 
No. 13, in arresting Parmeswar Dayal, Ram 
Rúp ‘Singh himself says nothing on this 
point.- Prosecution witness No. 20, who 
identified the petitioner in the house called 
him Bhubneshwari. There is, therefore, 
some uncertainty about the case of this 
man on the prosecution evidence alone. 
Now the two witnesses who were declared 
hostile, Abdul Wahid (P. W. No. 19) and 
Madan Barhi (P. W. No. 26), in their cross- 
examination made statements consistent 
with the defence raised by the petitioner. 
They say that Parmeshwar Dayal was 
brought subsequently by the Police from 
outside, fromthe direction of his own house. 
The contention on behalf of the petitioner 
with regard to this evidence is that there 
was no justification for declaring these 
witnesses hostile. The learned Séssions 
Judge has said nothing on this point and 
the reasons given by the Trial Court are, 
in my opinion, no reasons at all. What 
the Trial Court, said was that these wit- 
nesses do not support the prosecution story, 
but they are admittedly neighbours of the 
accused and they have been won over by 
them. Witness No. 19 is a tout and witness 
No. 22 is a man of straw and quite unreli- 
able. These are no reasons for declaring 
the witnesses hostile; and, unless there is 
something in their depositions which con- 
flicted with earlier statements made by 
them, which would afford ground for think- 
ing that they had been gained over by the 
defence, the prosecution is not entitled to 
declare them hostile. Now Abdul Wahid 
was only examined to prove that he had 
let his house to Singheswar and he did 
make that statement. He was then cross- 
examined bythe defence; and, apparently 
because of statements.made in that cross- 
examination, he was allowed to be cross- 
examined by the-prosecution, Madan Barhi 
was not examined in chief, but only tender- 
ed for cross-examination; and it was after 
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his cross-examination by the defence, that 
he was allowed to be cross-examined by 


the prosecution. This procedure was, in © 
my opinion, erroneous; and the fact that 


‘these witnesses are neighbours of the accus- 


ed is not sufficient ground for treating 
them as hostile in order to discredit the 
statements that they made favourable to 
the defence. Apart from this, a large body 
of evidence was given on behalf of Par- 
meshwar Dayalto show the circumstances 
in which he was arrested. It is true that 
some of the witnesses are persons of 
little consideration and others are his own 
relatives; but one of the witnesses isa Sub- 
Registrar whose evidence was prima facie | 
entitled to considerable. weight. The 
learned Sessions Judge has not discussed 
the evidence of this or any other defence 
witness with a view to showing why it 
should not be relied upon he has merely 
said that he prefers thé prosecution evi- 
dence, and has considered certain probabil- 
ities. The Trial Court disbelieved the Sub- 
Registrar on the ground that he is a caste- 
fellow of the petitioner. This reason is, in 
my opinion, insufficient: and the evidence of 
this witness ought to have received fuller 
consideration. 

In view of the doubt that is thrown on 
the prosecution case by the defects of the 
prosecution evidence itself which I have 
referred to above, it seems to me that. there 
isa distinct element of doubt as regards 
the complicity of the petitioner. I would, 
therefore, allow this application and_set 
aside the conviction and sentence of Par- ' 
meshwar Dayal and direct that he be ac- 
quitted and released from bail. | 

Kulwant Sahay, J.—I agree. 

N. H. Application allowed, 





RANGOON HIGH COURT, 
CriminaL Revision No. 780A or 1925. 
September 12, 1925. |. 
Present: —Mr. Justice Doyle. 
EMPEROR—ProsgovTor 
versus 
NAG KYAING—AcovsED. 

Criminal Procedure Code (Act V of 1898), s. 162-—~ 
Evidence Act (I of 1872), s. 27~—Statément of accused 
by gesture in Police custody—Admissibility. 

Section 162, Cr. P. C., prevails over the provisions 
of s. 27 of the Evidence Act. 

A statement can be made by means other than 
words. Therefore, the gesture of the accused in point- 
ing out to the Police where revolver lies‘is inadmis- 
sible in evidence. 
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Criminal revision from the judgment of 
the Special Power Magistrate, Tharrawaddy, 
in-Criminal Regular Trial No. 81 of 1925. 

JUDGMENT.—U Ba Pe, Circle In- 
spector of Police (P. W. No. 1), bas 
stated that, while Maung Kyaing was in 
custody, acting on information received 
from Maung Kyaing, he took him to In- 
spector of Land Records, U Nge’s house. 
He said to Maung Kyaing “please point 
out the revolver as you promised.” Maung 
Kyaing pointed out a piece of Plank 
and when it was opened the Circle Inspector 
said to Maung Kyaing “Take up your own 
‘thing.”. Maung Kyaing picked up a packet, 
which was found to contain a revolver and 
8 loaded cartridges. 

Maung Kyaing pleaded guilty to having 

under his control a revolver and 8 cartrid- 
ges and was sentenced to two years’ rigorous 
imprisonment. 
. UBa Pe should not have been allowed 
to state in the witness-box that he had re- 
ceived information from Maung Kyaing. 
He ‘should not have been allowed to state 
that Maung Kyaing pointed out a Plank and 
said “It was under this.” i 

The utmost that could te proved against 
Manng Kyaing was that he accompanied the 
Police to the house of U Nge and that a 
revolver was found there. His gesture, in 
pointing out to the Police where the revolver 
was, was inadmissible as it, to all intents 
and purposes, wasa statement. It must not 
be forgotten that statements can be made 
by other means than by words. There was 
really no admissible evidence on which 
Maung Kyaing could be convicted, since 
s. 162 of the Cr. P. C. must be taken as 
overriding s. 27 of the Evidence Act. 

The conviction andsentence are, therefore, 
set aside and Maung Kyaing is acquitted 
as far as this case is concerned. 

R. L. Conviction and sentence set aside. . 


MADRAS HIGH COURT. 
CriminaL Revision Case No, 657 or 1925. 
(CRIMINAL Revision Petition No. 544 

or 1925.) 

October 23, 1925. 
Present :—Mr. Justice Jackson. 

In re ARULAY—ComPiaInanT—PETITIONER. 
Criminal Procedure Code (Act V of 1898), s. 850 (1) 
(2—Magistrate, transfer of—Accused, application of, 
for de novo trial— Subsequent waiver-—-Mere cross-exa- 
mination of prosecution witnesses, effect of—Re-trial, 

privilege of, whether claimable by complainant. | 
W here an accused, on a transfer of a Magistrate, 
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claimed the privilege of re-trial under s. 350, Gr. P. C., 
but when the prosecution witnesses appeared, changed 
his mind and was content to cross-examine the wit- 
nesses : : 

Held, that the procedure adopted was not irregular 
and the Court was free to exercise its statutory option 
and act upon the evidence recorded by its predeces- 
‘sor. [p. 708, col. 1.) i 

The privilege under s. 350, Or. P. C., is that of the 


„accused and not of the complainant and if the accused 


declines to act under sub-cl. (1) (a) the complainant of 
necessity must suffer any disadvantage which follows 
upon the Magistrate electing to proceed upon the 
evidence already recorded. [ibid.] 


Petition, underss. 435 and 439, of the Cr. 
P. C., 1898, praying the High Court to revise 
the judgment, dated the 16th September 
1925, of the Taluk Second Class Magistrate, 
Sivaganga, in Calendar Case No, 60 of 1925. 

Mr. A. Srinivasa Iyengar, for the Peti- 
tioner. f 

ORDER.—The petitioner seeks to re- 
vise an order of acquittal in C. ©. No. 60 
of 1825 on the file of the Court of the 
Second Class Magistrate of Sivaganga. After 
the case was charged, therewas a transfer 
of Magistrates, and in exercise of his 
privilege under s. 350, Cr. P. C., the 
accused asked that the prosecution wit- 
nesses might be re-summoned and re-heard. 
When they appeared, he said he would be 
content to cross-examine them. The ques- 
tion raised is whether his original applica- 
tion had the: effect, asit were, of cancell- 
ing the evidence recorded by the Magis- 
trate’s predecessor, so that on the adjourn- 
ed date of hearing the only course was to 
examine the witnesses afresh, or whether on 
the contrary the accused could change his 
mind and leave the Court free to exercise its 
statutory option and act upon the evidence 
recorded by its predecessor. The peti- 
tioner relies upon the rulings in Sobh Nath 
Singh v. Emperor (1) in which it was held, 
no doubt, that the accused has no rightto . 
change his mind. 

My difficulty in following these rulings 
is that they seem to assume that the ordinary 
procedure under the Code when the Magis- 
trate is transferred in the course of the 
hearing, is are-trial, and if there is no re- 
trial, the accused must be held to be grave- 
ly prejudiced. “It is impossible to say 
that the accused have not been materially 
prejudiced by the procedure adopted, for 
it is evident that the Honourary Magistrate 
has arrived at the conclusion onthe evidence 
the whole of which was not recorded by 
himself” page 139. “If the law requires 

that. there should a trial de novo on the trans- 

(1) 12 ©, W, N. 138 at p. 140; 6 Or, L, J. 431, ; 
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fer of a case from one Magistrate to another 
the waiver of the accused goes for noth- 
ing.” Deputy Legal Remembrancer v. Upen-~ 
dra Kumar Ghose (2). The short answer 
to these observations is thatthe law re- 
quires no such thing, and if an accused is 
materially prejudiced by the Magistrate 


passing judgment on his predecessor's . 


record, it is a prejudice by the Statute. It 
would be a very different case if the Statute 
forbade the Magistrate to act upon this 
record and the accused was induced to 
plead that he would allow the recorded 
evidence to go in spite of the Statute. That 
was the pointin In re Kothammal Kolath- 
ingal Ummar Hajee (3), which has no- re- 
ference to s. 350. If a Magistrate acting 
ünder s. 350, sub-cl. (1) says that he is pre- 
pared to act on his predecessor’s record, 
and the accused states that he does not 
wish to press his privilege under sub-cl. 
(1) (a) but would like some witnesses re- 
called for cross-examination, it could be 
done quite regularly under s. 540, Cr. P. 
©. Of course in that case it would still be: 
open to a superior Court to consider, whe- 
ther a material miscarriage of justice had 
resulted fromthe act that the Magistrate 
who convicted had not seen and heard the 
winesses but his procedure could not be 
said to have been ipso facto irregular. In 
Narayan Reddy v. Enmula Bogamma (4) on 
which petitioner also relies, it seems that 
the accused exercised his privilege under 
the proviso and the Magistrate confined him 
to cross examination which was clearly 
wrong. The present isa case where the 
accused did not exercise his privilege. Of 
course the complainant has no privilege 
under s. 350, and if the accused declines 
to act under sub-cl. (1) (a), the complainant 
of necessity mustsuffer any disadvantage 
which follows upon the Magistrate electing 
to proceed upon the evidence already re- 
corded. To try to get an acquitted man 
again put upon his trial, because he failed 
to insist upon the prosecution witnesses be- 
ing re-heard is a recourse chiefly commend- 
able for its ingenuity. 

There is no ground of interference, the 
petition is dismissed, 


V. N. V. Petition dismissed, 


R. L. 

(2) 12 0. W, N. 140; 6 Or. L. J. 434. 

(3) 69 Ind. Cas. 636; 46 M. 117; (1922) M. W. N. 644: 
16 L. W. 697; 43 M. L. J. 659; A. I. R. 1923 Mad. 32; 
23 Or. L, J. 148, 


(4) 90 Ind. Cas. 668; (1925) M. W. N. 652; 49 M. L; 
Je 423; A, I. R. 1925 Mad, 1280; 26 Cr, La J. 1596, 
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RANGOON HIGH COURT. 
CRIMINAL Revision No. 1087-B or 1924. 
February 10, 1925. 

, Present:—Mr. Justice Carr. 
MAUNG MAUK AND ANOTHER— PETITIONERS 
versus 


_MAUNG PO YON—Responpent. 

Criminal Procedure Code (Act V of 1898), ss. 145, 
587—Dispute as to immoveable property—Preliminary 
order, service and publication of—Irregularity. 

Under sub-s. (3) of s. 145 ofthe Cr. P. C. a copy of 
the preliminary order made by the Magistrate must 
be served on the parties and must also be published 
by being posted on the land itself. The failure to 
serve and publish the order in this manner is, how- 
ever, an irregularity which is curable under the pro- 
visions of s. 537 of the Code and does not by itself 
vitiate the proceedings. 


Criminal revision from an‘ order of the 
Sub-Divisional Magistrate, Nyaunglebin, in 
Criminal Miscellaneous Trial No. 89 of 1924. 

Mr. Vertannes, for the Petitioner. 

Mr. Choon Foung, for the Respondent. . 

JUDGMENT.—Counsel for the peti- 
tioner has pointed out that the Magistrate 
did not comply with the provisions of s. 145, 
Cr. P. ©. This is so. Clause (J) of the 
section requires the Magistrate to make an 
order in writing stating the grounds of his 
being satisfied that a dispute exists which 
is likely to cause a breach of the peace. 
The Magistrate did this. But cl. (3) requires 
a copy of the order to be served on the 
parties and this was not done. The notice 
actually issued was not a copy or transla- 
tion of the order and gave no grounds, 
And no copy was published by being posted 
on E land itself, as is also required by 
el. (3). 

These are decided irregularities, but I 
think that they are cured by s. 537, Cr. P. 
C., and do not invalidate the proceedings. 
The Magistrate should, nevertheless, see 
that thay do not recur in future cases. 
These provisions appear to be very general- 
ly overlooked. 


[The remainder of the judgment is not essential 
for the purposes of this report —|Ed.] 
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LAHORE.HIGH COURT. 
Criminal Revision No. 1289 oF 1925. 
January 15, 1926. 

Present :—Mr. Justice Broad way. 
HARNAM SINGH AND aNoTHER—AOCOUSED 
— PETITIONERS 
versus 
EMPEROR—Oompenatnantr—O ppositel 
Parry, 

Criminal Procedure Code (Act V of 1898), s. 487— 
Accused discharged—Further enquiry, when to be 
ordered, 

Further enquiry should not be ordered unless the 
order of discharge is manifestly perverse or foolish or 
is based upon a record of evidence which is obviously 
incomplete. The opinion of the Oourt that the 
prosecution evidence requires more careful attention 
than it has received is no ground for ordering further 
enquiry. 

Criminal revision from an order of the 
District Magistrate, Ferozepur, dated the 
26th May 1925. 

Mr. Anant Ram, for the Petitioners. 

JUDGMENT.—In this case a Magis- 
trate had discharged a complaint brought 
by Sucha Singh against Harnam Singh 
and Mangal Singh under s. 342, Indian 
Penal Code. The complainant moved the 
learned District Magistrate who, in the 
exercise of his revisional powers, directed a 
further enquiry. Harnam Singh and Man- 
gal Singh have come up to this Court in 
revision through Mr. Anant Ram. 

The learned District Magistrate says as 
follows :— 
` © There is a good deal of evidence in 
. support of this story. The Magistrate had 
discharged the accused on the ground that 
the evidence is discrepant, and that certain 
additional witnesses were produced before 
the Court though it was stated by one of the 
earlier witnesses that only he and Arjan 
Singh were present. I consider that the 
Magistrate has given insufficient ground for 
rejecting a considerable volume of evidence 
recorded against Mangal Singh and Harnam 
Singh.” He then goes on to say: “I con- 
sider that the evidence produced by Sucha 
Singh requires more careful consideration 
than it has yet received.” 

Now, it had been held more than once 
by this Court that further enquiry in 
cases of this nature should not be ordered 
unless the order of discharge was manifestly 
perverse or foolish,-or was based upon a 
record of evidence which was obviously 
incomplete. Ib has not been suggested 
that the record of evidence in the present 
case is incomplete nor had the District 
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Magistrate found that fhe order of dis- 
charge was manifestly perverse or foolish. 
In this connection reference may be made 
to Nabi Bakhsh v.. Emperor (1). “Ia the 
circumstances, in my opinion, the order of 
the learned District Magistrate is erroneous 
and accepting the petition, I restore’ the 
order of discharge passed by the Magis- 
trate and quash the further proceédings 
ordered. 

R. L. Application acceptêd. 

(1) 56 Ind. Cas. 777; 1 L 216; 21 Or, L, J. 521; 109 
P. L, R. 1920; 8 P. W. R, 1920 Or, 





BOMBAY HIGH COURT. 
CRIMINAL REVISIONAL APPLICATION No, 276 
oF 1924. 

August 5, 1925. 4 

Present :—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 

December 5, 1924. : 

Present :—Justice Sir Amberson Marten, 

Krt., and Mr. Justice Pratt. | 

BAI JIBA—Apeticant 
versus 
CHANDULAL AMBALAL—OpposiTE 


Party, 

Criminal Procedure Code (Act V of 1898), ss. 143, 
148 (3), 428 (d), 489—Dispute with regard to immove- 
able property—‘‘Forcibly and wrongfully,” meaning of 
—Order confirming possession, duration of—Revision 
—Costs, whether can be awarded. k 

Per Marten, J.—The distinction drawn in the first 

roviso to sub-s. (4) of s. 145 of the Or. P. Q. is 
between forcible entries which are rightful and 
forcible entries which are wrongful; and that depends 
on whether the person entering was entitled to use 
force, and not merely on whether he hada legal right 
to possession. [p. 710, col. 2.] 

Per Pratt, J.—The phrase “forcibly and wrongfully” 
used in the first proviso to sub-s. (4) of s. 145 of the 
Cr. P. ©. has ths same meaning as forcible entry with- 
out due warrant of law; in other words “wrongfully” 
means no more than “otherwise than in due course of 
law.” [p. 712, col. 2.] 

Possession taken bya show of force isa forcible 
dispossession within the meaning of the first proviso 
to sub-s. (4) of s. 145. [ibid.] 

Per Fawcett and Madgavkar, JJ.—Sub-s. (6) of 
s. 145 of the Cr. P. O. and the connected form No. 22 
of Sch. V to the Code allow a Magistrate to give direc- 
tions as to possession with a legal effect that is valid 
until actual eviction or ouster by due course of law 
and not merely until the institution of a civil ‘suit for 
the purpose of determining the legal right to the.pro- 
perty [p. 713, col. 1] 

The High Court has power, under s. 439 read with 
gs. 423 id) and 148 (3) of the Cr. P. C. to pass an order 
for costs incurred in the hearing of a revision petition 
arising out of a proceeding under s. 145 of the Oode, 
[p. 714, col. 1.] 
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.. ` Criminal appeal against an order of the 
Resident Magistrate, First Class at Nadiad. 
JUDGMENT. 

Marten, J.—This- case raises a dispute 
under s. 145 of the Cr. P. C. Itis eminent- 
ly a beneficial section passed with the ex- 
press objectof preserving the peace. But 
in many cases it is aptto result in the par- 
ties treating it as a sort of.preliminary suit 
with reference to the merits of their res- 
pective claims to certain immoveable pro- 
pérty, though both parties know that those 
disputes cannot finally be determined except 
by a Civil Court. I feel, therefore, that 
when one gets a dispute of that nature, as 
we have in fact here, there is an unfortunate 
waste of money by the litigants, and to 
some degree a waste of public time, in con- 
sidering detailed facts or difficult points of 
ldw, because after all the only order that 
can be passed by the Court isa temporary 
order to preserve the peace, while the civil 
rights of the parties to the property in 
dispute are being settled. 

In the present case it appears that one 
Shivlal died on January 9, 1922, leaving 
a widow Jiba and a brother Bapalal. The 
widow Jiba alleges that she was in sole 
possession of the property after the death 
of her husband, and remained so withthe 
consent of Bapalal, who was the heir to the 
property subject to the widow's right of 
maintenance. It is further alleged that the 
widow was the manager of the property. 
She brought these proceedings under s. 
145, Or. C., against one Chandalal, 
alleging that Chandulal had wrongfully 
taken possession of the property and dis- 
possessed her (Jiba) of that property. The 
learned Magistrate does not fird definitely 
whether the act of dispossession was on 
‘November 21, 1923, or on November 22, 

_ 1923. He says ifit was on November 21, 
then noforce was used. So it was not a 
forcible dispossession within the meaning 
of the proviso to sub-s. (4)-of s. 145. But 
if it was on November 22, then it wasa 
forcible dispossession. 

The ground on which the learned Magis- 
traté came to his decision to dismiss the 
application was that whether the date was 
the 2Ist or the 22nd, and whetherit was a 
forcible entry or whether it was not, it was 
not a wrongful dispossession within the 
meaning of the above proviso, because 
Chandulal was then rightfully entitled to 
possession of the property under’ an agree- 
ment for sale which Bapalal, the heir, had 
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- entered into on September 12th,-1923, and 


under a further document of November 
21, by which Bapalal had purported to 
give him the possession of the property. 
The view the learned Magistrate took of 
that word “ wrongful “ was that it involves 
that the dispossessor has no legal right to 


‘the possession of the property. In support 


of that view he referredto the definition 
of “ wrongful.gain” ins. 230fthe Indian 
Penal Code. Before us it has been conced- 
ed by Counsel on both sides that this view 
of the proviso in question cannot be sup-. 
ported. Ifone considers for a moment the 
general principles applicable to a forcible 
entry into a building, one will see the 
reason why, one main anxiety of the law 
is to preserve the King’s peace. Accord- 
ingly even a rightful owner, such, for 
instance, as a landlord who is entitled to 
possession in a case where his tenant is 
wrogfully holding over, can only take pos- 
session peaceably. If -his possession is 
opposed however wrongfully, then the land-. 
lord has no right to break down the doors, 
to assault the inmates and to turn them vi 
et armis out of the building. He must go 
to the Civil, Court and get the necessary 
warrants or ejectment orders to enable, if 
necessary, the proper authorities to effect 
a forcible entry or a forcible ejectment 
according to law. 

But, if the view of the learned Judge was 
to prevail, then it would not matter for 
the purpose of this proviso whether the 
landlord came with an armed force and | 
broke down the doors and forcibly turned 
the inmates outor not. That, I think, is 
not the true view of the section. I think 
the distinction drawn is between forcible” 
entries which are rightful and forcible 
entries which are wrongful: and that 
depends on whether the person entering 
was entitled to use force, and not merely 
on whether hehad a legalright to posses- 
sion. If, for instance, a landlord came 
armed with a writ or a warrant in his favour 
to eject his former tenant then although 
would 
not be a wrongful dispossession. If, on 
the other hand, he took the law into his own 
hands and used force without any such 
legal sanction by means of a warrant as I 
have referred to, then that would be an 
instance to my mind of where he would 
have forcibly and wrongfully dispossessed 
his former tenant. 

I appreciate of-course that the words ara 
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‘forcible and wrongful.” On the other 
hand, the’ construction which I prefer, 
receives assistance, I think, from the open- 
ing part of sub-s. (4). The proviso in 
question is only a proviso to that particular 
sub-section, and that sub-section opens by 
saying that “the Magistrate shall then, with- 
out reference to the merits or the claims of 
any of such parties to a right to possess 
the subject of dispute” do certain things. 
But if the opposite construction was to pre- 
vail, then for the purposes of determining 
whether any particular case came within 


this proviso, the Magistrate would have to. 


determine that very thing, viz., whether on 
the merits or on the claims put forward, A 
or B had a legal right to enter into pos- 
session. i . 

In the view, therefore, which I take, the 
ground on which the learned Magistrate 
aaa the application cannot be support- 
ed, 
But we then come to this difficulty 
which, speaking for myself,I have not been 
able to surmount, and that is whether facts 
are so found asto enable us to make a 
definite order on this application. In the 
first place, as regards the date of disposses- 
sion, and whether it was forcible or not, 
there is, as I have already pointed out, no 
finding. The learned Magistrate says it 
may be one day or another day. Ifit is the 
first day no force was used. If itis the 
second day, there was force. We, there- 
fore, think we must have a definite finding 
on that point before we can decide what is 


the proper order to make having regard to` 


our decision on the point of law. 
Speaking for myself, I also feel another 
difficulty, viz., what is the learned Magis- 
< trate’s finding as to who wasin possession 
of the property immediately prior to the 
date on which Chandulal took possession. 
The finding on page 11 of the judgment is; 
“Thus we find that oral: evidence on both 
the sides is almost useless for arriving at 
any definite conclusion about the actual 
possession of the dehla under dispute.” It 


may be that the learned Magistrate is there” 


referring to the oral evidence as opposed to 
some ofthe rest of the evidence. What I 
should like to have is a definite finding on 
all the evidence in the case as to who, the 
learned Magistrate is of opinion was in pos- 
session at this date, viz., whether it was Jiba 
and Bapalal or either and which of them 


or how otherwise. For instance, at page 9. 


of the judgment, the learned Magistrate 
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finds out that the ownership of Bapalal was 
not denied by Jiba. Then he refers to 
certain rent-notes passed apparently in 
favour of both of them. He then states he 
believes the deposition of the Pleader en- 
tirely, who states that Bapalal told him that 
the whole property was in possession of Bai 
Jiba. Then later on the learned Magistrate ` 
says:—“The only thing that is established 
from the evidence of Bai Jiba and her wit- 
nesses is that the dehla under .dispute was 
of the joint ownership of Jiba and Bapalal 
and that Bapalal was using it for sitting 
purposes whenever he was at Nadiad.” 
But the learned Magistrate had already 
found, as I understand it, that the owner- 
ship as distinct from possession was in 
Bapalal alone. Whether thus in this last 
quoted passage he intended to refer to joint 
possession and not joint ownership I am 
not altogether clear. I merely mention 
these passages toshow why Iam unable to 
see clearly the conclusions of fact which 
the Magistrate has arrived at. I, of course, 
follow that in the view he took, these 
points were not essential because he de- 
cided the case on the point of law. But as 
we are unable to take the same view on 
that, it necessarily follows that we must be 
definite on the findings of fact. 

I would, therefore, as is suggested by the 
learned Government Pleader, remand this 
case tothe learned Magistrate for his find- 
ings on the definite issues which will be 
mentioned in the judgment of my learned 
brother. : 

Speaking for myself, I would like to add 
this, that one or the other of the parties 
had much better file a civil suit to deter-- 
mine their rights and then have the present 
proceedings stayed. Otherwise what will 
probably happen is that they will go back 
to the Magistrate and incur further expense, 
and come back here with more expense, 
and even then the rights`of the parties 
will not finally be determined. That can 
only be determined in a Civil Court. But, 
of course if the parties choose to goon 
fighting and spending moneys in this way, 
I regret I do not see my way to stop them 
doing it. . 

Pratt, J.—The Magistrate has not found 
whether the opponent took possession on 
the 21st or 22nd. 

Tf possession was taken on the 22nd he 
says it was forcible but not wrongful because 
the opponent was acting under, or under 
colour of, an authority signed by the owner, 
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But this isa misconstruction of the word 
“wrongfully” in the first proviso to s. 145 
(4). ` The section’ makes it clear that the 
. Magistrate is not concerned with title or 
with claims of right. The phrase “forcibly 
and wrongfully” has the same meaning as 
forcible entry without due warrant of law 
under the English Statute. A forcible 
“entry must be wrongful unless it is in exe- 
cution of a legal process. It was held in 
Frankum v.- Earl of Falmouth (1) that 
in an action for trespass the word ‘“‘wrong- 
fully” does not put title in issue. The 
word “wrongfully,” therefore, means no 
more than “otherwise than in due course of 
‘law” in s, 9 of the Specific Relief Act. The 
proviso ‘was inserted because under the 
Code of 1872 the Courts were embarrassed 
by having to recognise a forcible posses- 
sion. Thecase of In the matter of the peti- 
tion of Mohesh Chunder Khan (2) is an 
instance where the Court overcame the 
‘difficulty by. declaring that the possessiori to 
be recognised must be peaceful possession. 

On the other hand, if possession was 
taken on the 21st the Magistrate says the 
proviso does not apply: as the possession 
_ was not forcibly taken—but the Magistrate 
found Pathans on the premises and it is 
not clear whether he has understood pos- 
session taken by a show of force is a 
forcible dispossession. The case of Hdwick 
v. Hawkes (3); is a clear exposition of the 
law on this point. 

Tam inclined to think that the Magistrate 
intended to find that the petitioner was in 
possession. But his judgment on this point 
is' not very clear and I would, therefore, 
remand the case to the Magistrate for find- 
ings on the following issues:— NENS 

(1) Whether the possession was taken by 
the opponent Ohandulal on November 21 or 
22, LY2A? ' 

(2) Whether the possession was taken on 
either of those dates forcibly and wrong- 
fully? | 

(3) Whether immediately prior to such 
dispossession by opponent the dehla in 
dispute was in possession of Bai Jiba or 
how otherwise? 

Findings to be returned within two 
months. 

The case was accordingly sent back to 


(1) (1835) 2 Ad. & El. 452; 4 L. J. K. B. 28; 111 E. 
R 175 


(2) 4 ©. 417; 2 Ind. Dee. (N. s.) 265. 
(3) (1881) 18 Ch. D. 199; 53 I. J. Oh. 577; 45 L, T, 
168; 29 W, R. 914 wi: - 
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the Trial Magistrate for necessary findings. 
Meanwhile Ghandu Lal filed a suit in the 
Civil Courts for the specific performance of 
a contract of sale for the property in dis- 
pute entered into with Bapalal. the peti- 
tioner's husband’s brother. On the case 
being returned to the High Court, the 
following judgment was pronounced: 
Fawcett, J.—The present application 
for revision was before this Court in Decem- 
ber last and the case was remanded to the 
Magistrate, First Class, Nadiad, for findings 
on certain issues. It was explained in -the 
judgment of this Court that the Magistrate 
had placed a wrong construction, on the 
word “wrongfully” in the first proviso of 
sub-s. (4) of s. 145 of the Cr. P. O., and as 
the exact facts were not sufficiently as- 
certained this remand was necessary. The 
result of the Magistrate's findings is that 
he holds that the opponent Chandulal took 
forcible and wrongful possession of the 
premises in question on November 22, 1923, 
from the petitioner Bai Jiba, who was in 
possession immediately prior thereto. He 
had in his previous order held that the con- 
ditions of s. 145 were satisfied and that he 
had jurisdiction to pass an order under that 
section. In view of his misconstruction of 
the word “wrongfully,” the order that he 
passed was one in favour of the opponent 
Chandalal Ambalal, declaring him to be 
entitled to possession of the premises until 
evicted therefrom in due course of law, and 
forbidding all disturbance of such posses- 
sion until such eviction under s. 145, sub-s, 
(6), Cr. P.C. It follows from the findings of 
the Magistrate, and this is not disputed by 
Mr. Velinker for the opponent, that the. 
applicant is entitled to have that order set 
aside and to have an order‘in her favour. 
substituted under sub-s. (6) of s. 145, 
Cr. P. C., unless this is prevented (as he 
contends it is) by certain events that have 
happened since the Magistrate gave his 
findings. These findings were given on 
June 13, 1925,and affidavits have been put 
in yesterday that a suit was filed in 
the Court of the First Class Subordinate 
Judge, Nadiad, by the opponent against the 
petitioner and her brother-in-law Bapalal 
for specific performance of a written 
agreement, under which the opponent 
claims to be entitled to the premises in 
question, and that an interim injunction 
has been granted by the Subordinate Judge 
in that suit, restraining the. defendants 
from taking possession of the building or 
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from disturbing the plaintiff or his tenants 
in its possession. Mr. Vel 
in view of this injunction, the Court should, 
` at any rate, not act under the latter part of 
-sub-s. (6), namely, exercise its power of 
' restoring possession to the petitioner. He 
also urges that, in view of this injunction, 
the Court should refrain from passing an 
order even under the first part, declaring 
the petitioner to be entitled to possession 
until evicted in due course of law and 
forbidding all disturbance of such posses- 
sion until such eviction. ` ¢ 
_It is, of course, -desirable to avoid a con- 
‘flict of authority between a Criminal anda 
Civil Court, and Mr, Thakor for the peti- 
tioner does not object to the question of 
restoration of possession being held over 
until the petitioner has had an oppor- 
tunity , of appearing in the injunction 
matter and endeavouring to get that 
injunction dissolved, or at any rate, not con- 
tinued. That, in our opinion, is the best 
course to adopt. Itis quite possible that, 
when the Subordinate Judge has consider- 
ed the effect of the proceedings between the 
parties under s. 145, Cr. P. O., he will not 
continue the injunction, in view of the fact 
that sub-s. (6) and the connected form 
` No. 22 in Sch. V, allow a Magistrate to give 
directions as to possession with a legal effect 
that is valid until actual eviction or ouster 
by due course of law. But in saying this, Ido 
. not of course in any way wish to prejudge 
the question, which will have to be deter- 
. mined by the Subordinate Judge and which 
itis entirely for him to decide. But in 
regard to the other question whether we 
should not substitute the declaratory order 
that we should normally have passed for 
the Magistrate’s order which is the subject 
of our revision, it seems to me clear that it 
would be unfairto allow the opponent all 
the advantage of his forcible and wrongful 
dispossession, merely because he has, since 
the Magistrate's findings, gone to the Civil 
Court, almost at the very last minute before 
the matter came before us for final orders. 
Proceedings under s. 145 are generally 
taken as a preliminary skirmish before the 
actual battle in a Civil Court. One side or 
the other generally gets some advantage 
out of the proceedings. But, in the pre-. 
sent case, the advantage should, under the 
decision of the Magistrate as now finally 
settled, be given to the petitioner, 
and any subsequent civil. suit ought to 
start on the basis of her having obtained 
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that advantage. I am certainly against 
any action which would allow her to be 
jockeyed outof this advantage by manceuv- 


‘res ofthe kind that have taken place in the 


present case, and I think that the matter 
should be disposed of on the basis as if the 
Magistrate himself had nad jurisdiction to 
alter his previous order on June 13, 1925, 
when he recorded his findings. Subject to 
the decision in a subsequent civil suit bet- 
ween the parties, he could then have passed | 
anorderin favour of the petitioner just as 
he had passed an order in favour of the 
opponent in the original proceedings. 
Again, this Court could, in December 1924 
have passed a similar order, had it not 
been necessary to clear up some of the facts. 
Therefore, inspite of the interim injunc- 
tion, I think that this Court should at once 
pass an order substituting the petitioner 
for the opponent in the actual order that 
the Magistrate passed, thatis to say, declar- 
ing thatthe petitioner should be treated ag 
being in possession of the property in dis- 
pute inasmuch as she was forcibly and 
wrongfully dispossessed thereof by the op- 
ponent on November 22, 1923, and so entitl- 
ed to retain what the law considers in the 
circumstances to be her actual possession, 
until ousted by due course of law, and 
strictly forbidding any disturbance of her 
possession in the meantime. Of course in 
view of the subsequent suit and the unde- 
sirability of any judicial conflict, this last 
prohibition is without prejudice to what 
may be decided in the injunction matter 
and what we may further order about it, ` 


‘when the matter comes up before usagain, 


The other question before us, namély, 
whether we should actually direct the 
Magistrate to restore possession to Bai Jiba, 
is adjourned forthree weeks. 

-Atter hearing ‘Counsel we think that the 
Magistrate’s order that each party should 
bear his own costs should also be revised 
and that, as the petitioner has substantially 
succeeded and it has been held that she 
was wrongfully dispossessed by the oppo- 
nent, we should substitute for that order an 
order that the opponent should bear the 


petitioner's costs incurred inthe Magistrate’s 


Court, including any costs in connection 
with the remand tohis Court in December 
1924: the Magistrate to assess the costs so 
recoverable by the petitioner. 

Mr. N. P. Desai, for the Applicant. 

Mr. Velinker (with him Mr.C. N. Pandya), 
for the Opponent, 
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Mr. S. 8. Putkar (Government Pleader), 
for the Crown. 

[The Subordinate Judge who was trying 
the civil suitdissolved theinterim injunction 
on July 27, 1925, and Chandu Lal appealed 
against that order in the Oourt of the District 
Judge. Jiba applied in revision to the High 
Cotirt and the following judgment was de- 


liyered:—]| 
JUDGMENT. | 

Fawcett, J.—The First Class Subordi- 
nate Judge of Nadiad has now passed an 
order on July 27, 1925, dismissing the appli- 
cation for a temporary injunction with costs. 
This means that the «interim injunction 
that he had ‘granted is dissolved. That 
being so, there is nothing now to prevent 
our directing the Magistrate under sub- 
s. (6) of s. 145to restore possession of the 
premises to the applicant Bai Jiba, who (it 
has been held) was forcibly and wrongfully 
dispossessed thereof. The only request 
. that is made to usis that we should res- 

train our hands at present, on the ground 
that an appeal has been made to the Dist- 
rict Judge from the Subordinate Judge’s 
order. An affidavit has been -filed which 
states'that such an appeal has been made 
and shows that the District Judge has 
refused to grant an interim injunction ex 

arte. Wethink that there is clearly no 


cient ground for our not now passing . 
ean Shat we would have done on July | 


1 last, but for the impediment that existed 
owing to the Subordinate Judge's interim 
injunction, That being cleared out of the 
way, we do not think that there is any rea- 
son why the opponent, who resorted to the 
Qivil Court at the very last stage; should 
benefit by this manœuvre. The restoration 
of possession, just like the injunction, will 
be subject to the decision of Civil Courts in 
the matter, and, therefore, no undue hard- 
ship is causedto the opponent by giving 

lican 
ne ander s. 145, Cr. P. U., in which she has 
succeeded. ` Accordingly, we refuse to 
grant a further adjournment, and now 
direct the Resident Magistrate, First Class, 
Nadiad, to restore possession of the premis- 
es in question tothe applicant Bai Jiba, the 
widow of Shivlal Maganlal. 

Tn this case we think that costs should be 
allowed tothe. petitioner on the ordinary 
appellate side scale, It is no doubt true 
that the powers of the C. P.O, as to costs 
cannot be imported into criminal proceed- 
ings, Butinthe present case the Magis- 
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t the full benefit of the proceed- - 
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trate can award costs under the express 
provisions ofs. 148, sub-s. (3), and costs have 
infact been soawarded. Itis argued that 
wehave no power in revision to pass an 
order for costs incurred in the hearing of 
the application to this Court. I think, how- 
ever, that such an order is covered by the 
wide powers given in 3.439, Cr. P. C. This 
refers to s, 423, and the present case can 
be held to fall under cl. (d) of that section. 
As the Magistrate has power to award costs, 
it isa consequential order that is just and 
proper to allowthe applicant the costs in- 
curred in the application to this Court, 
which was necessitated by a misapprehen- 
sion of the Magistrate and in which she has 
succeeded. There is.also a precedent in 
the order passed by this Court in Revi- 
sional Application No. 149 of 1924, in which 
a similar order of costs was made. The 
applicant is, therefore, allowed her costs, as 
already mentioned. 


Z.K, Rule made absolute. 


PATNA HIGH COURT. 
In the matter of ORIMINAL Reviston No: 20 
oF 1926. 
February 16, 1926. 
Present:—Mr. Justice Ross 
and Mr. Justice Kulwant Sahai. 
SUBDA SANTAL AND ANOTHER— 
PETITIONERS 


versus 
EMPEROR—OpposirTe Parry. 

Vakalatnama—Criminal cases— Appearance by 
Advocate or Vakil on behalf of accused—Written 
authority, necessity of filing—Criminal Procedure Code 
(Act V of 1898), ss. 340, 419. 

There is no provision either in the Or. P. C., or in 
the rules of the Patna High Court requiring an 
Advocate or Vakil of that Court to file a duly stamp- 
ed appointment in writing in order to enable him 
to present an application or appeal or conduct a 
criminal case on behalf of the accused. [p. 716, ccl. 2.] 

Mr. S. M. Gupta, for the Petitioner. - 

The Government Advocate, for the Crown. 

JUDGMENT. 

Kulwant Sahay, J.—Mr. S.M, Gupta, 
an Advocate of this Court, presented an ap- 
plication for revision on behalf of Subda 
Santal and another,-under the provisions 
of ss. 435 and 439 of the Cr. P. Œ. The 
application was admitted and notice was 
ordered to issue. Mr. Gupta was there- 


upon asked by the office to supply an author- 


[941 ©, 1926] 


ity on behalf of the petitioners duly 
stamped. He objectedon the ground that 
in criminal cases no authority in writing 
was necessary. The Registrar has referred 
the matter to us; and the question for 
decision is whether a duly stamped appoint- 
ment in writing is necessary to be filed by 
an Advocate or a Vaki! of this Court appear- 
ing on behalf of accused persons in criminal 
cases, : 
` As the matter was of importance we 
thought it necessary to issue notice to the 
Government Advocate and we have heard 
the Government Advocate as well as Mr. 
Gupta. Mr. Gupta contends that no autho- 
rity in writing is necessary for an Advocate 
or a Vakil in criminal cases and the Govern- 
ment Advocate supports him. 

The office has drawn our attention to the 
rules of this Court. Rule 21 of Gh. XII 
of the High Court Rules provides . that “a 
criminal appeal which is to be presented to 
the Court shall in the first instance be 
given to the trial clerk, who shall note on 
it whether it is properly stamped, is within 
time and is admissible and shall return it 
at once”. -Rule 1 of Ch. XII prescribes 
“that the rules in Ch. III shall apply as 
far as possible to applications made under 
Ch. XII which deals with the procedure 
in criminal cases. Rule 4 (iv) of Ch. ILL 
provides that every petition shall be pre- 
‘sented either by the petitioner or declarant 
or his recognised agent or his Fleader or 
some person appointed in writing in each 
case by such Pleader to present the same”; 
and the note attached to this rule says that 


“Pleader” means Advocate, Vakil orattorney. | 


These rules do not prescribe that in crimi- 
nal cases an authority in writing has to 
be filed by an Advocate or Vakil when pre- 
senting a criminal appeal or application. 
Rule 5A of Ch. XVII of the High 
Court Rules prescribes that ‘“notwithstand- 
ing anything contained in O. III, r. 4 (3) of 
the First Schedule of the C. P. C., 1408, no 
Advoeate shall be entitled to make or do any 
‘appearance, application or act for any 
person unless he presents an appointment in 
writing, duly signed by such person or his 
recognized agent or by some other agent 
duly authorized by power-of-attorney to 
act in this behalf; or unless he is instruct- 
ed by an attorney or Pleader duly autho- 
rized to act on behalf of such person”. 


This rule refers to civil cases governed by. 


the C. P.C., and has no reference to cri- 
minal cases, There is, therefore, nothing 
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in the High Court Rules requiring an 
Advocate or a Vakil to file an appointment 
in writing when presenting a criminal 
appeal or application. 

Section 340 of the Cr. P. C., 1898, provides 
that “Any person accused ofan offence be- 
fore a Oriminal Court, or against whom pro- 
ceedings are. instituted under this Code in 
any such Court, may of right be defended 
by a Pleader”. The word “Pleader” is de- 
fined in s. 4 (r) of the Code, when used with 
reference to any proceeding in any Court, 
to mean “a Pleader or a mukhtar authorised 
under any law for the time being in force 
to practise in such Court, and includes (1) 
an Advocate, a Vakil and an attorney of a 
High Court so‘authorised, and (2) any 
mukhtar or other person appointed with 
the permission of the Court to act in such 
proceeding”. Section..419 of the Code 
prescribes “every appeal shall be made in 
the form of a petition in writing presented 
by the appellant or his Pleader”. The 
Or. P. C., unlike the C. P. O., nowhere pre- 
scribes the modeof appointmentof Pleaders; 
and I find no authority for the proposition 
that in criminal cases a Pleader must file 
an authority from his client in order to 
enable him to present an application or 
appeal on behalf of his client, and to act for 
him in criminal cases. . 

Article 10 of Sch. If to the India 
Court Fees Act prescribes a fee for mukh- 


tarnamas and vakalatnamas when presented 


for the conduct of any one case to any Civil 
or Criminal Court including a High Court, 
This merely means that when an authority ` 
is filed, such authority must be stamped. -It 
does not make it necessary that a vakalat- 
nama or mukhtarnama must be filed in 
criminal cases. A 

When we examine the older enactments 
relating to procedure in criminal cases, we 
find it provided . that persons accused of 


criminal offences are entitled as of right to 


be defended by Pleaders. Act, XX XVIII of 
1850, which was known as the Mofussil 
Prisoners’ Counsel Act, provided that in all 
Courts and before all Magistrates, every 
person on trial for commission of any 
offence shall be admitted to defend himself . 
either personally or by his authorised agent; 
and it provided that “in those Courts in 
which any person now has by law the 
right of employing whomsoever he cun 
employ as Counsel or Pleader nothing in. 
this Act shall be deemed to restrict that 
right; in all other cases those persons only 
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shall be deemed authorised agents within the 
meaning of this Act who are either Advo- 
cates of oneof the Supreme Courts of Justice 


established by Royal Charter, or authorised - 


Pleaders of the Civil Courts of the East 
India Company, or, by leave of the Court, 
Magistrate or other person before whom the 
prisoner is.on trial, any other person who 
is employed by the prosecutor or prisoner 
as his agent.” This Act does not prescribe 
the mode of appointment of authorized 
‘agents, and it enacted that Advocates of the 
Supreme Courtand authorized Pleaders of 
Civil Courts were deemed to be authorized 
agents of an accused person. 

In the Or. P. O., (Act XXV of 1861) no 
‘provision was made as to the mode of ap- 
pointment of Pleaders, although s. 432 of 
the Act provided that “every person charg- 
ed before any Criminal Court with an 
offence may of right be defended by Counsel 
or authorized agent”. 

Act XXXVIII of 1850 was repealed by 
Act XVII of 1862 in places where the Or. 
P., ©. was brought in force; but it did not 
in any way affect the right of an accused 
person to employ a Pleader, and no provi- 
sion was made for the mode of appointment 
of such Pleader. 

Act VIII of 1869 which was the Cr. P. C., 
Amendment Act gave the same right to 
persons charged with an offence before any 

“ Criminal Court to be defended by any Bar- 
rister or attorney of a High Court, or by 
any Pleader duly qualified under the pro- 
visions of Act XX of 1865, or any other 

` law in force for the time being relating to 
Pleaders. Section 11 of Act XX of 1865 
authorized Pleaders to practise in Oriminal 
Courts. Here also the mode of appointment 
was not prescribed. . 

` Act X of 1872 which was an Act for regu- 
lating the procedure of the Courts of Cri- 
minal Judicature provided in s. 186 that 
“every person accused in any Oriminal 
Court of an offence may of right be de- 
fended by any Barrister or attorney of a 
High Court, or by any Pleader duly qualifi- 
‘ed under the provisions of Act XX of 1865, 
or any other law in force for the time being 
relating to Pleaders.” 
` The question was raised in the Madras 
High Court as to whether an Advocate or 
‘attorney of the High Court, or an authoris- 
‘ed Pleader appearing in defence of an 

-‘aceused person under s. 186 of the Act of 
1872 was required to file a vakalatnama, 

and the High Court ruled that no vakalat- 
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nama was in such. a case required [vide 
High Court Proceedings, 28rd November 
1874 (1)]. , 

We have referred to the provisions of the 
present Cr. P. C., relating to the right of 
an accused person to be defended by a 
Pleader; and we find that from the earliest 
time the Legislature has refrained from 
making any provision prescribing the mode 
of appointment of a Pleader to act for a 
person accused of an offence in Criminal 
Courts. The Legislature did think it fit to 


‘make such provisions for appointment of 


Pleaders in civil cases, but refrained from 
making any such provision as regards 
criminal cases. 

I, therefore, find no provision either in 
the Or. PO, orin the rules of the High 
Court requiring an Advocate or Vakil of 
this Court to file a duly stamped appoint- 
ment in writing in criminal cases. It has 
been the invariable practice in this Court 
to allow Advocates to appear and act for 
accused persons in criminal cases without 
any authority in writing. The new r. 5-A 
of Ch. XVII of the High Court Rules 
makes it obligatory for an Advocate of this 
Court to file an appointment in writing in 
civil cases; but itdid not in any way in- 
terfere with the practice in criminal cases. 
It may be observed that in some criminal 
cases, such as capital sentence cases, the 
Crown appoints a Pleader to represent a 
person accused of an offence, and in those 
cases clearly no appointment in writing 
from the accused person is required. I 
am ofopivion that it will unduly restrict 
the right ofan accused person to be de- 
fended by a Pleader in a criminal case 
if heis required to file a stamped author- 
ity enabling the Pleader to defend him. 

I, therefore, am of opinion that no ap- 
polntment in writing is necessary in order 
to entitle an Advocate or a Vakil to act for 
an accused person in criminal cases; -and 
that no appointment in writing was neces- 


sary to be filed in the present case. 


Ross, J.—I agree. i 

This is an application in revision against 
an order passed under s. 145 of -the Or. P. 
C. Section 340 of the Code provides that 
any person accused of an offence before a 
Criminal Court, or against whom proceed- 
ings are instituted under this Code in such 
Court, may of right be defended by a 
Pléader; and it makes no difference to the 


() 1 M. B.O, R. App. 40; 2 Weir 402, 


[941. O. 1926) 


present question whether the petitioner is 
a person accused ofan offence or a person 
against whom proceedings have been taken 
under s. 145 of the Cr. P. ©. There is noth- 
ing in that Code which requires any written 
authority to defend an accused person, and 
it differs in this respeet from the CO. P. C. 
Whereas the former Code entitles an ac- 
cused person to be defended of right by a 
Pleader without more, O. II r. 1 of the latter 
Code enacts that any appearance, applica- 
tion, or actin or to any Court, required or 
authorised by law to be made ordone by a 
party in such Court, may, except where 
otherwise expressly provided by any law for 
the time being in force, be made or done 
by the party in person, or by his recognised 
agent (defined in r. 2) or by a Pleader duly 
appointed to act on his behalf.. While, 
therefore, an accused person can either 
defend himself or be defended by a Pleader, 
a party to a civil suit can appear either in 
person or by a recognised agent or by a 
Pleader duly appointed to act on his behalf. 
The present question has arisen out ofr. 
5 (a) which has been recently added to 
Ch. XVII of the Rules of the High Court. 
Now while it may beargued that although 
that rule refers to O. IIL, r.4cl. 3 of the O.P. 
C., yet that reference does not limit its ap- 
plication to civil proceedings and the rule, 
in terms, is of general application; still, I 
think that when the language of the rule is 
considered, it must be held to have been 
framed with reference to O. III of the C. P. 
0O. The language closely follows that of 
O. ILI, r. 1, and the object of the rule ap- 
parently was to abolish the special privilege 
conferred on Advocates by r 4 of that 
order. I, therefore, do not think that the 
rule should be construed in a general sense 
oras intended to affect or alter the criminal 
practice in this Court 


R. L, Order accordingly. 





RANGOON HIGH COURT. 
CRIMINAL APPBALS Nos. 682 AND 683 
or 1925. 

` August 27, 1925. 
Present:—Mr, Justice Maung Ba and 
Mr. Justice Doyle. 

V, M. ABDUL RAHMAN AND ANOTHER 
-=Å PPELLANTS 
VETSUS 
EMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 100 (1) (c) 
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233,235, 254, 860—Conspiracy~—Sameness of transac- 
tion—Complaint, offence disclosed in—Joint trial—- 
Joint charges—Non-compliance with s. 3800, whether 
illegality. | 

The offence of conspiracy and offences committed 
in pursuance of that conspiracy form one and the. 
same transaction. [p. 720, col. 1.] 

Superintendent and Remembrancer of Legal Affairs, 
Bengal v. Manmohan Roy, 26 Ind. Cas. 307; 19 C. W. 
N. 672; 210. L. J. 195; 16 Cr. L. J. 3 and Emperor v. 
Nga Aung Gyaw, 76 Ind. Cas. 830; 1 R. 604;2 Bur. L. 
J. 224; A. I. R.1924 Rang. 98; 25 Cr. L. J. 270, 
followed. F 

When a Magistrate has taken cognizance of an 
offence upon complaint, itis competent for him to 
take cognizance of any offence that is disclosed by 
evidence. [ibid.] 

Khudiram Mookerjee v. Empress,1 CO. W. N. 105, 
Rughub Acharjee v. Empress, 3 O. W. N. cclxxix (279), 
Queen-Empress v. Deokinandan, 10 A. 39; A. W. N. 
(1587) 264; 6 Ind. Dec. (N. 8.) 26 and Ahmed Esoof 
Bhaymeah v. Crown, 10 Bur. L. R. 77; 1 Or. L. J. 370, 
distinguished. 


Therefore, where a Magistrate acting on the facts 
disclosed in the evidence for the prosecution adds 
a second charge in respect of an act alleged to have 
been done in pursuance of the alleged conspiracy 
contained in the complaint, his action is not only 
justified under s. 235, Cr. P. C., but such initiation 
taken by him is on the original complaint and not 
upon his own knowledge or suspicion. [p. 720, col. 2.] 

Abdul Salim v. Emperor, 69 Ind. Cas. 145; 49 O. 
573: 350. L. J. 279; 26 O. W. N. 680; A. I. R. 1922 Cal. 
107; 23 Or. L. J. 657, referred to. 

Where an act of the accused is done in pursuance 
of the conspiracy mentioned in the original com- 
plaint, a charge in respect of that act may be framed 
without any further complaint. [p. 720, col.1 .] 

Where the offences form part of the same trans- 
action and law allows their joint trial, it is 
immaterial whether the two offences are included in 
one charge or whether they are separated and each 
of them made the basis ofa charge [p. 721, col. 1.) 

Subrahmania Aiyar v. King-Emperor, 25 M. 61; 1I M. 
L. J 233; 3 Bom. L. R. 540; 281. A. 257; 50. W. N, 
866; 2 Weir 271; 8 Sar. P. C. J. 160 (P. 0.), construed. 

Bam Subhag Singh v. Emperor, 30 Ind. Cas. 465; 19 
C. W.N. 972; Ls Cr. L, J. G41, Quinn v. Leathem, 
(1901) A. C. 495; 70 L. J P.O. 76; 85 L. T. 289; 50 W. 
R. 139; 65 P. J.708; 17 T. L R. 749 and Moharuddi 
Malita v. Jodu Nath Mandul, 11 O. W. N. 54; 4 Cr, 
L. J. 415, referred to. 


Where the Magistrate has tried to consult the con- 
venience of the defence Counsel and also at the same 
time tried to comply with the requirements of s. 3L0, 
Cr. P. C., as far as-possible and ıt is not alleged that 
failure to comply with this provision of law has 
resulted in any inaccuracy in the deposition of any 
of the witnesses, the defect is a mere irregularity 
curable under s. 537, Or. P. C., and notan illegality 
vitiating trial. [p. 724, col. 1.] 

Hira Lal Ghosh v. Emperor, 83 Ind. Cas. 905; 52 0, 
159; 28 C. W. N. 968; A. I. R. 1924 Cal. 889; 26 Cr. L. J. 
201; 410. L. J. 224 and Dargahiv. Emperor, 88 Ind, 
Cas. 733; 52 O. 499; A. I. R. 1925 Oal. 831; 26 Cr. L. J. 
1213, dissented. 

Bechu Chaube v. Emperor, 71 Ind. Cas. 115; 45 A. 
124; 20 A. L. J. 874; A. I. R. 1923 All. 81; 24 Cr. L.J. 
67, Nga Hla U v. Emperor, 89 Ind. Cas, 312; 3 R. 139; 
A. 1. R. 1925 Rang. 258; 26 Ur. L. J, 1336 and Mohiuds © 
din v, Emperor, 86 Ind, Cas, 459; 4 Pat, 488; 6 P. L, T, 
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154; (1925) Pat. 112; A. I. R. 1925 Pat, 414; 3 Pat. L. R. 
110 Cr.; 26 Or. L. J. 811, referred to. 

Distinction between an irregularity and illegality 
discussed. 

Criminal appeal from an order of the 
District Magistrate, Insein, in Cr. Reg. 
No. 18 of 1925. 

Mr. R. Choudury. of the Calcutta Bar (with 
him Messrs. Orimision and Campagnac), 
for the Appellants. ' 

Mr. Gaunt, Assistant Government Advo- 
cate, for the Crown. 

Mr. Patkar, for the Respondent. 


JUDGMENT. 

Maung Ba, J.—The history of this 

case is briefly as follows :— 
S. P. S. Mani Aiyar (lst appellant) filed 
an insolvency petition on the Original Side 
“of the High Court on 12th December 1923, 
in Insolvency Case No. 258 of 1923, praying 
that D. K. Cassim and Sons might be ad- 
judicated insolvent on the ground that 
certain immoveable properties belonging to 
the said firm had been under attachment 
for over three weeks in C. E. Nos. 98 and 99 
of 1923 of the Sub-Divisional Court of Insein. 
The respondents opposed the application 
and at the conclusion of the enquiry it was 
dismissed on the ground that the period of 
attachment was less than three weeks, In the 
course ofthat enquiry the learned Judge, 
who decided that case, found that the at- 
tachment warrants in the two execution 
cases mentioned above had been tampered 
with and the dates of execution altered 
from the 27th November to the 20th and 
21st November. Acting under s. 476, Cr. 
P. C., he took action against Abdul Rah- 
man, Mani Aiyar and Guruswamy, and 
forwarded a complaint to the District Ma- 
gistrate’s Court of Insein on 10th March, 
1924. Thatcomplaint reads as follows :— 
“In Insolvency Oase No. 258 of 1923 of the 
High Court of Judicature at Rangoon in 
its Original Civil Jurisdiction under the 
Presidency Towns Insolvency Act (III of 
1909), which was heard before me............ 
on the 2Ist and 22nd January, and the 
13th and 15th February, 1924, the 2nd 
accused filed a petition whereby he sought 
to have his debtors, D. K.S, Ebrahim and 
two others, persons, carrying on business 
in partnership as merchants and boat-owners 
under the name of “D. K. Cassim and Sons” 
at No. 64, Tsekay Maung Tewlay Street, 
Rangoon, adjudicated insolvents under cl. 
(e) of s. 9ofthe said Act on the ground 
that certain immoveable properties belong- 
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ing to the said debtors had been under 
attachment for over three weeks in C. E. Nos 
98 and 99 of 1923 of the Sub-Divisional Court 
of Insein; (2) that at the hearing of the 
said insolvency case instituted on the peti- 
tion of the 2nd accused, S. P. 8. Mani 
Atyar, there were produced and given in 
evidence two warrants of attachment of 
immoveable property issued by the Sub- 
Divisional Court of Insein in its Execution 
Cases Nos. 98 and 99 of 1923, which warrants 
are marked in the said insolvency case 
proceedings as Exs. 3 and 4?respectively, 
(8) that as will appear from the judgment 
pronounced by meas such Judge as afore- 
said in the said Insolvency Case No, 258 
of 1923, on the 22nd day of February, 1924 
(a certified copy whereof is hereunto an- 
nexed and marked “A”) the High Court of 
Judicature at Rangoon recorded its finding 
that :— 

(a) Some person or persons connected 
with the Sub-Divisional Court of Insein in 
conjunction with the accused hereinabove 
named appeared to have conspired together 
to alter the dates on the warrants. Ex- 
hibits 3 and 4 in the said insolvency casé 
proceedings, so as to make it seem that 
they had been executed on the 20th and 
2lst November, 1923, that is, to commit the 
offence of forgery described in s. 463 of 
the Indian -Penal Code; and that f 

(b) In the opinion of the Court ib is ex- 
pedient in the interests of justice that an 
enquiry should be made into the said 
offence which is punishable under s. 120B 
read with ss.. 466 and 109 of the Indian 
Penal Code, with rigorous imprisonment 
which may extend toseven years. 

Guruswamy and Abdul Rahman appealed 
against the above order in Civil Miscel- 
laneous Appeals Nos. 41 and 42 of 1924. The 
result of the appeal was that the complaint, 
so far as it affected Abdul Rahman and 
Guruswamy, was, set aside. The learned 
Chief Justice remarked that it was open 
to the Court, if it saw good grounds for so 
doing, to take action against them, or to 
Mahomed Ebrahim to lay a complaint 
before the Magistrate in respect to them. - 
That appeal was decided on the 19th May, 
1924. 

Accordingly Mahomed Ebrahim on the - 
26th June, 1924, made a complaint to the 
District Magistrate, Insein, against Abdul 
Rahman and Guruswamy charging them > 
with offences under s. 12CB, read with 
ss, 465, 466 and 109 of the Indian Penal 
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Code. The two cases were by consent amal- 
gamated, andthe three accused tried to- 
gether, Guruswamy was discharged, but 
Abdul Rahman and. Mani Aiyar were charg- 
ed, but charged only under s, 120B, Indian 
Penal Code. At that stage Mani Aiyar and 
Abdul Rabman again came up to the High 
Court in .revision. It was then held that 
the District Magistrate was wrong in fram- 
ing that charge without a complaint or 
consent of the Governor-in-Council or of 
the Local Governtnent. Consequently all 
the proceedings against Abdul Rahman 
were set aside, In the case of Mani Aiyar 
also, the charge under s. 120B alone was 
set aside with a direction to the Magistrate 
that he had jurisdiction to frame a charge 
against Mani Aiyar under s. 120B read 
with ss. 466 and 109, Indian Penal Code, 
which were mentioned in the original 
complaint of the Hon'ble Judge. The pro- 
ceedings were remitted to the Magistrate 
to be continued so far as Mani Aiyar is 
concerned as from the stage they were in 
when the charge was framed and to frame 
a charge in accordance with the complaint 
laid. It was further pointed out that it 
was’ open to the Magistrate to frame an 
additional charge under ss, 466 and 109if 
he saw fit. A 

Mahomed Ebrahim then filed a fresh 
complaint in January, 1925, against Abdul 
Rahman after having obtained the sanction 
of the Governor-in-Council under s. 196 (a), 
Cr. P.C. In that complaint Ebrabim 
charged Abdul Rahman with the follow- 
ing offence :—That the accused in collusion 
and in conspiracy with S. P. 8. Mani Aiyar 
instigated and abetted some person or per- 
- sons unknown to alter the dates of the exe- 
cution of the warrants of attachment in C. 
E. Nos. 98 and 99 of 1923 of the Court of 
the Sub-Divisional Judge, [nsein, from the 
27th November, 1923 to the 20th and 21st 
November, 1923 respectively and has there- 
by committed an offence punishable under 
s. 120B read with ss. 466 and 109, Indian 
Penal Code, or inthe alternative with hav- 
ing abetted the offence of forgery, an offence 
punishable under ss. 466 and 109, Indian 
Penal Code. ‘ 

The case against Abdul Rahman and that 
against Mani Aiyar were amalgamated and 
tried together by the District Magistrate, 
‘Insein. Before much progress had been made 
the case got transferred to the District 
Magistrate, Rangoon, and the trial started 
de novo, That District Magistrate abandoned 
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the charge of conspiracy under s. 120B 
altogether and framed two charges against 
each of the accused,” 

The charges against Mani Aiyar are as 
follows :— 

“That you between the 7th and 12th De- 
cember, 1923, jointly with Abdul Rahman 
or some other unknown Indian did insti- 
gate some person or persons unknown to 
forge certain false dates and serial number 
on two documents purporting to be made by 
a public servant, namely, the warrants, Exs. 
N-2 and 0-2, issued by the Sub-Divisional 
Judge of Insein in C. E. Nos. 98and 99 of 
1923 so as to make it appear that those 
warrants had been executed on the 20th 
and 21st November, 1923, instead of the 
27th, and inasmuch as the said forgery was 
committed in consequence of the instigation, 
you thereby committed an offence punish- 
able under ss. 466 and 109, Indian Penal 
Code’ ond within my cognizance. Secondly 
that you on or about the 8th December, 1923 
jointly with Abdul Rahman or some other 
unknown Indian at Insein instigated the 
Head Process-Server, San Pe, to forge the 
Register kept by him asa public servant, 
namely, Register 4-B, Ex. Q, so as to make 
it appear, that the warrants, Exs, N-2 
and 0-2, issuedin C. E. Nos. 98 and 99 had 
been received on the 20th and 21st Novem- 
ber instead of November 26th, 1923 and 
thereby inasmuch as the forgery was com- 
mitted in consequence of the said instiga- 
tion, you committed an offence punishable ` 
under ss. 466and 116, Indian Penal Code, 
and within my cognizance.” 

The charges against Abdul Rahman were 
the same except that in those charges the 
words “or some other unknown Indian " 
were omitted. 

Both the accused were found guilty of 
both the charges, butthey were punished: 
only under the first charge, no sentence 
being passed under the second. Both the 
accused have now appealed, and they have 
taken certain legal objections to the validity 
of the trial. The first objection taken on 
behalf of Abdul Rahman is that the sub- 
ject-matter of the second charge framed 
against him not having been disclosed either 
in the complaint orin the examination of the 
complainant the learned Trial Magistrate 
could only have taken cognizance of that 
offence under s. 190 (1).(c), Cr. P. C., and 


_that the learned Magistrate not having 


followed the provisions of s. 191 of the said — 
Code, his proceedings in connection with 
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the charge are illegal and void. To consider 
` this objection it is necessary to refer 
back to the original complaint made by 
Mahomed Ebrahim. That complaint is as 
follows :—“ The accused in collusion and 


in conspiracy with Mani Aiyar instigated. 


and abetted some person or persons un- 
knownto alter the dates of the execution of 
the warrants of attachments in C. E. Nos. 
98 and 99 of 1923 of the Court of the Sub- 
Divisional Judge of Insein.” 

From the above it will be seen that the 
charge which the complainant brought 
against the accused, Abdul Rahman, was one 
of abetment by conspiracy. The evidence 
of the prosecution witnesses,-San Pe and 
Shwe Tun, if believed, would disclose an 
‘attempt on the partof Abdul Rahman to 
induce San Pe to alter the dates in the 
Process Register, Ex. IV, so that the altera- 
tion of dates on the warrants might not be 
detected. In other words, this alleged at- 
tempt of Abdul Rahman was in the nature 
of an act done in pursuance of the above 
conspiracy. : , 

In the case of Superintendent and Remem- 
brancer of Legal A ffairs, Bengalv. Manmohan 
Roy (1) it was held that the offence of con- 
spiracy and offences committed in pursuance 
of that conspiracy form one and the same 
transaction. 

The same view was held in Emperor. v. 
Nga Aung Gyaw (2). 

hen a Magistrate has taken cognizance 
of an offence upon complaint, it is com- 
petent for him to take cognizance of any 
offence that is disclosed by the evidence. 
It is, however, urged that such manner of 
taking cognizance fall within cl. (c; of s. 
190 (1). In support of this contention 
several rulings have been quoted, one of 
which was Khudiram Mookerjea v. Em- 
press (3). It was a case wherea Magistrate 
took cognizance of an offence against a 
witness upon the facts disclosed by the 
evidence of another witness. It was held 
that the case fell within cl. (c) and not cl. 
(a). The judgment was a short one, and no 
reason was given for coming to that con- 
clusion. 

The next one was Raghab Acharjee v. 
Empress (4). That case is quite different 


A 26 _ Gas. 307; 19.0. W. N. 672; 21 0. L. J. 195; 
T. Las de de 
(2) 76 Ind. Cas. 830; 1 R. 604; 2 Bur. L, J, 224; A, L 
R. 1924 Rang. 98; 25 Cr. L. J. 270, 

3) 10. W. N. 105. 

4) 3 O, W. N, conexix (279) 
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from the present one, In that case the 2nd 
accused was brought in upon the evidence 
adduced on behalf of the defence of the 
orginal accused ; so it was held that sucha 
proceeding could not be regarded as a pro- 
ceeding upon complaint or any other found- 
ation upon which the case originally pro- 
ceeded, and that the case, therefore, fell 
within the terms of cl. (c), sub-s. (1) of 
s. 190, 

The third case was’ Queen-Empress v. 
Deokinandan (5). The facts in that case 
are not similar to those in the present case. 
The first complaint was under ss. 352 and 
504 of the Penal Code. It contained no 
charge of defamation, but the Magistrate 
added a charge of defamation upon state- 
ments made by the complainant in his ex- 
amination under s. 200, Cr, P. CO. So it 
was held that no legal complaint had been 
made by the aggrieved person within the. 
meaning of ss. 4and 198 so as to enable the 
Magistrate to take cognizance of the offence, 

‘The next case was Ahmad Esoof Bhymeah 
v. Crown (6). In that case the prosecution 


-of a witness, an excise case, was sanctioned 


for the offence of giving false evidence with 
regard to a certain statement, but, when 
the accused was charged, an entirely new 
state offacts was made the basis of the 
charge. It was held that the accused had 
been prejudiced, and that there was a 
failure: of justice by reason of want of a 
proper trial. 

In the present case, as already pointed 
out above, the Magistrate, acting on the © 
facts disclosed in the evidence for the pro- 
secution, added a second charge in respect 
of an act alleged to have been done in - 
pursuance of the alleged conspiracy con- 
tained in the complaint of Mahomed Ebra- 
him. His action was not only justified 
under s. 235, Or. P. C., but such initiation 
taken by him was on the original com- 
plaint and not upon his own knowledge or 
suspicion. : 

In the case of Abdul Salim v. Emperor (7) 
it was held that a charge under ss. 120 
(b) and 420, Indian Penal Code, of conspiracy 
to cheat between certain dates‘’may be 
legally joined with individual charges of 
every distinct offence committed in pursu- 
ance of the conspiracy by different members 


a 10 A. 39; A. W. M. (1887) 264; 6 Ind. Dec. (x.5,) 


(6) 10 Bur. L. R. 77; 1 Or. L. J. 370. 
(7) 69 Ind. Cas. 145; 49 O. 573; 35 C. L. J. 279; 280, 
W, N. 680; A. I, R, 1922 Oal, 107; 23 Or, L, J, 637. 
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of it on different intermediate dates. It 
was further held that the legality of the 
joint trial depends on the accusation, and 
noton the result of the trial. 

The second legal objection taken on be- 
half of appellant, Mani Aiyar, was to the 
effect thatthe proceedings were void under 
the provisions of cl. (h) of s.530, Cr. P. O., 
inasmuch as the Magistrate was not em- 
powered to frame thesecond charge without 
the complaint of the Hon'ble Judge of the 
High Court sitting in insolvency. 

It is contended that the Bailiff's Register 
No. IV-B, Ex. Q, had been produced or 
given in evidence in the insolvency pro- 
ceeding, and that in consequence a com- 
plaint of the Insolvency Court is necessary 
under cl. (c), sub-s. (1) of s. 195, Cr. P. C. 
In my opinion that contention is not ten- 
able because the act imputed to Mani Aiyar 
was donein pursuance of the conspiracy 
mentioned in the original complaint. The 
reason for omitting cl. 5ofthe olds. 195 
in the amended section was to do away 
with sanctions granted to private persons 
under the old section. Under that clause & 
Court taking cognizance might frame a 
charge of any offence as disclosed by the 
facts different from the offence mentioned 
in the sanction. Such an amendment of s. 
195 evidently is to stop private persons 
from obtaining sanction as a means of 
wreaking vengeance and to give the Court 
concerned full discretion in deciding whe- 
ther any prosecution ia necessary or not. 

The scope ofa sanction is much more 
limited than that of acomplaint. Ins. 254 
it is laid down that, after evidence for the 

- prosecution and examination of the accused 
has been takenand made, the Magistrate 
is to frame a charge of “ an ” offence which 
the accused appears to have committed, 
and which the Magistrate is competent to 
try. The Magistrate is not restricted to 
the orignal offence which he has taken 
cognizance of, Moreover, s. 235, Cr. P. C., 
permits a joinder of charges in respect of 
offences arising out of the same transaction. 

The third objection taken is common to 
both the appellants, It is that two distinct 
offences committed in relation to the two 
attachment warrants have been lumped 
together in one charge in contravention of 
s. 233, Cr. P. C. It is urged that this joinder 
of two distinct offences in one charge is an 
illegality fatal to the trial. 

On this point there is a conflict of judicial 
opinion. In some cases it was held that 
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such a misjoinder amounted toan illegality 
while in others it was held that it amount- 
ed to a mere irregularity. The former 
opinion appears to have been based upon 
the Privy Council ruling in Subrahmania 
Ayyar v. King-Emperor (8). In that case 
offences spreading over a period exceeding 
twelve months were joined together in con- 
travention of ss. 233 and 234. Their Lord- 
ships held that the disregard of an express 
provision of law as to the “ mode of trial” 
was not a mere irregularity such as could 
be remedied bys. 537, Cr. P. CO. They 
further held that such a phrase as “irregu- 
larity” is not appropriate to the illegality 
of trying an accused person for more diffe- 
rent offences of the same kind, and that 
those offences being spread over a longer 
period than allowed by law could have 
been joined together in one indictment. 

Different interpretations have been put 
on that ruling since 1901 when that case 
was decided. The interpretation put by 
the learned Judges who decided the case 
of Ram Subhag Singh v. Emperor (9) was 
that the words “ mode of trial ” had refer- 
ence to the constitution of the trial, and not 
to a formal defect in the proceedings in 
the trial which was properly constituted. 
So they held that the omission to frame 
two separate charges instead of one was an 
irregularity curable by s. 537, Cr. P. C., and 
that the case of Subrahmania Ayyar 
v. King-Emperor (8) is not an authority for 
the proposition that the failure to observe 
the first part of s. 233 is fatal to the trial. 
They further held that the effect of the words 
“subject to the provisions hereinbefore con- 
tained in s. 537” cannot be that the section, 
is to have no application if there has been 
any departure in any of the previous sections 
of the Code, and that those words must be 
read as having reference only to ss. 529 and 
536, and not referring to the entire Code 
that precedes that section. The misjoinder 
dealt with in Ram Subhag Singh's case (9), 
was of framingonly one charge in respect of 
hurt caused to two different persons. Here 
also the defect complained of was of fram- 
ing one charge in respect of the alterations 
made on two warrants. 

Lord Halsbury in Quinn v, Leathem (10), 


(8) 25 N. 61; 11 M. L. J. 233; 3 Bom. L. R. 540; 28 
L A. 257;50, W. N. 866; 2 Weir, 271; 8 Sar. P. G. J. 
160 (P. C.). j 

(9) 30 ind Cas. 465; 19 C, W. N. 972; 16 Cr. L. J. 641, 
(10) (1901) A. 0, 495; 70 L. J. P. C. 76; 85 L. T, 289; 
50 W. R. 139; 65 J. P. 708; 17 T. L. R. 749, 
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`- has indicated how far a judgment is to be 
regarded as an authority. He said: “Every 
judgment must be read ad applicable to the 
| particular facts proved or assumed to be 
proved since the generality of the expres- 
sions which may be found there are not 
intended to be expositions of the whole law, 
but are governed and qualified by the parti- 
cular facts of the case in which such ex- 
pressions are to be found. 

A case is only an authority for what it 
actually decides. LIentirely deny that it can 
be quoted for a proposition that may seem 

- to follow logically from it.” 
In Subrahmania Ayyar's case (8), what was 
decided was that where the Code expressly 
laid down that only three offences of the 
same kind committed within the space of 
twelve months whether in respect of the 
game person or not could be joined and 
. tried together, it was nothing short of an 
: illegality to disregard that plain provision 
` of the law and to frame charges in respect 
of offences spreading over more than twelve 
- months, and to try them together. In 
other words, the disobedience in that case 
was more than an irregularity; it was an 
“ illegality going to the root of the trial. The 
- main consideration should be whether any 
< error, omission or irregularity would cause 
any embarrassment either to the defence or 
to the Court, whether it would prejudice the 
accused in his defence, and whether it had 
caused a miscarriage of justice. “Jrregu- 
larity” has not been defined, but the Judi- 
cial Committee have said that the illustra- 
tion to the section itself sufficiently shows 
what was meant. The illustration shows 
. that where a signature by the Magistrate is 
required, but he only initials, it is purely an 
irregularity not affecting the validity of the 

` proceeding. Explanation to s. 537, Or. P. ©., 
clearly lays down that in determining whe- 
ther any error, omission or irregularity in 
any proceeding under this Code has occa- 
sioned a failure of justice, the Court shall 
have regard tothe fact whether the objec- 
tion could and should have been raised at 
an earlier stage in the proceedings. 

In the present case in the District Magis- 
trate’s Court Mr. Campagnac appeared for 
Mani Aiyar,-while Sir Hari. Singh Gour 
Messrs. de Glanville and Mahomed Auzam 

‘appeared for the second accused, Abdul 
Rahman. Those eminent lawyers raised no 
objection when the two charges were fram- 
ed by. the District Magistrate. This joinder 
of the two charges dces not seem to have in 
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any way prejudiced either of theaccused. It 
cannot be said that they have had no notice 
of the charges which they have had to meet, 
and that they have been embarrassed by 
having to meet charges which are in no way 
connected witheach other. The offences form 
part of the same transaction, and the law 
allows that they can be tried together. It _ 
is immaterial whether the two offences were 
included in one charge or whether they 
were separated and each of thém was made 
the basis of a charge. It should be re- 
membered that the appellants have ‘been 
punished as if the alterations on the two 
warrants constituted only one offence. 
This irregularity, if any, has in a sense 
benefited the appellants since they have 
escaped double punishment for the two 
offences. 

In the case of Mohasuddi Malita v. Jadu 
Nath Mandul (11) three offences of theft 
were included in one charge, and the accus- 
ed were convicted and separately sentenced 
for the three offences of the theft, though 
they had been charged with having com- 
mitted “an offence.” Even for such a more 
serious irregularity the learned Judges who 
decided that case held that it was an 
error of form, but not an irregularity or 
illegality, 

Mr, Campagnac has also raised an objec- 
tion that his client Mani Aiyar has been 
grossly prejudiced by being jointly. tried 
with Abdul Rahman. The learned Advo- 
cate seems to have been inconsistent. In 
the Court of the District Magistrate of 
Insein when Mahomed Ebrahim filed his 
complaint against Abdul Rahman and 
Guruswamy, Mr, Campagnac gave his con- 
sent to the amalgamation of the case against ` 
Aiyar with that against Abdul 
Rahman and Guruswamy, and tothe joint 
trial of the three accused. Had Mr. Cam- 
pagnac considered such a procedure pre- 
judicial, he should have raised an objection 
at that time. Not only did he fail to raise . 
an objection, but he also gave his consent to 
that procedure being adopted. 

Another objection common to both the 
appellants is that, having regard to the 
facts disclosed in the affidavit of Naravan, 
a clerk of Abdul Rahman, the mandatory 
provisions of s. 360, Cr P. C., have not been 
complied with and that ihe trial has been 
vitiated thereby. That affidavit is repro- 
duced below:— 

“I, P. T. Narayan, son of Pandit Govinda 

(11) 11 0. W, N, 54; 4 Or, L. J, 415, 
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Prasad Panday, aged 29 years, Hindu, clerk 
to Mr, V. M. Abdul Rahman, on solemn 
affirmation say as follows:— 

1. I say that lama clerk employed by 
Mr. V. M. Abdul Rahman and that from the 
commencement of the case against him, viz., 
Or. Reg. Trial No. 18 of 1925 of the Court 
of the District Magistrate, Rangoon, I look- 
ed after the case on his behalf till its con- 
_ clusion. . 

2. I say that I was present on all the 
dates on which witnesses were examined 
before H. F. Sitzler, Esq., the District Mag- 
istrate, Rangoon, throughout the said trial. 

3. Isay that the procedure adopted by 
‘the Magistrate in the said trial and in 
relation to the reading over of the deposi- 
tions to the witnesses, who did not know 
English was to hand over the depositions 
to the Interpreter who read over and inter- 
preted the same to the witnesses and that 
while such reading over and interpretation 
was going on, the learned District Mag- 
istrate went on recording the depositions 
of other witnesses. Isay that in the case 
of English-speaking witnesses who gave 
their depositions in English, théir deposi- 
tions were handed over to them to read and 
the said witnesses read the depositions to 
themselves silently. 

Isay that inthe case of some witnesses 
who were examined in Burmese and could 
read English, namely, Po Shin, Head Clerk, 
Ba-Kyaw, the Copyist, and Shwe Htun, the 
Process-server, the depositions were handed 
to them and they read their depositions to 
themselves silenly. 

I say that in none of those instances 
where the witnesses read over their deposi- 
tions to themselves silently, the depositions 
as recorded were read over and explained 
to the accused. 

I say that even in the case of Burmese 
depositions, the statements of witnesses 
were at no time read over and explained to 


“ the accused. 


4. Isay that my master, Mr. V. M. Abdul 
‘Rahman, does not know Burmese.” 
In connection with this affidavit the 
‘learned District Magistrate has been asked 
by us to send in a formal report, and he has 
done so. It is as follows: — 
“Sir H. S. Gour was extremely anxious to 
‘get the trial over as quickly as possible, so 
anxious indeed that he wished to goon 
when I wished to question a witness about 
his depositions, When ihe deposition of 
a witness was finished, another witness 
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would be called and Dr. Gour would then | 


at once prepare to cross-examine him and 
I had to interrupt him in order to check 
and sign the deposition of the witness that 
had been previously given, The procedure 
adopted in getting the depositions recorded 
and read over was as follows:— 

“1. In the morning if the evidence of a 
short witness was taken, he was made to 
step down from the box andif his deposi- 
tion was in English it was given to him ‘to 
read and ifit was in Burmese, it was given 
to the Interpreter or to the Bench Clerk to 
read over tohim. Then the next witness - 
was called into the box and as soon as I 
saw that the reading of the deposition to- 
the first witness had been finished, I used 
to interrupt the recording of the deposition ` 
of the second witness and call up the first 
witness and ask him whether his etatement 
was correct. If the deposition of the first 
witness was toolong, to make this course 
convenient, as often happened, I would 
wait till the examination of the second wit- 
ness has been finished and then call up 
the first witness and sign his deposition on 
satisfying myself.that it had been interpret- 


ed correctly and that he had understoodthe ~ 


deposition, Whenever corrections were 
made, they were always made in the pre- 
sence of the accused or hia Advocate. 

2. Some time, owing to the desire of the 
parties to geton with the case, it was im- 
possible to follow the procedure indicated 
above and, on such days, it was my practice 
to stop in the morning at 145 P. M. instead 
of at 2 P. Įm., the usual hour for lunch and 
remain on the Bench till the depositions — 
were read out to the three or four witnesses 
who had been examined, one after another 
in the presence of the accused. Similarly, 
at the afternoon sitting, I used to sit on the 
Bench after the Advocates had left and 
insisted on every deposition being read 
over in my presence and in the presence 
of the accused and any correction that had 


- to be made was explained to the accused. 


On the first day, as faras I can remember, 
when the morning sitting was over, Sir H. 
S. Gour, Mr. Campagnac, Mr. de Glanville 
and all the other parties in the case pro- 
ceeded to leave the Court although I was 
still on the Bench and, at the same time, 
the accused tried to followthem. I then 
pointed out that in order that the law might 
be complied with, it was necessary that 
either the Advocates or the accused should 
remain, Mr, dé Glanville also pointed out 
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this to SirH. 8. Gour and on the position 
being explained to Dr. H. 8, Gour, he 
left the Court with Mr. Campagnac and 
Mr, Glanville leaving his clients behind. It 
follows, therefore, that the course adopted 
was one approved by the Advocates and the 
parties and they can in no way claim that 
it hasled to a failure of justice............ 

3 Depositions were read by witnesses 
themselves when they were acquainted with 
English, but the Interpreter was standing 
by all the time ready to explain anything 

. they did not understand and in the case of 
Shwe Tun, the Interpreter was consulted 
.and he read over portions to him. 

4, As all depositions were taken down 
in English, that is to say, if the witnesses 
gave evidence in English I recorded it 
almost in their own words, and if the wit- 
nesses gave evidence in Burmese or in other 
languages I recorded them almost in the 
very words used by Interpreters, there was 
no need to consider whether Mani Aiyar 
and Abdul Rahman knew Burmese or not. 

5. Ihave ascertained that copies of all 
thedepositions were supplied to the accused's 
Advocates...... sakan 


It appears to me that if the question of 
the correctness of the deposition was to be 
raised it should have been raised at the 
time as soon as the parties had been suppli- 
ed with copies. 

6. I would remark in conclusion that in 
a certain number of instances, the deposi- 
tions of witnesses as recorded by me were 
examined and read by the Advocates during 
the morning or ofternoon sitting before | 
‘signed them.” 


From that report it will appear that the 
learned District Magistrate tried to consult 
the convenience of the defence Counsel, and 
also at the same time tried to comply with 
the requirements of s. 360, Or. P. C., as far 
as possible. It has nowhere been alleged 
that his failure to comply strictly with that 
provision of the law has resulted in any 
inaccuracy in the deposition of any of the 
. witnesses. In the absence of such an allega- 

_tion the objection taken becomes one ofa 
purely technicalor academic nature whereby 
neither appellant has in any way been pre- 
judiced in his defence, nor a miscarriage 
of justice has been occasioned. The ques- 
tion is whether such a failure should be 
treated as a mere irregularity which does 
not go to the root of the trial, and which is 
curable by s. 537, Or, P. C, or whether it 
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should be under any circumstance treated 
as an illegality vitiating the trial. 

Mr. Chowdhury has urged that such a 
failure amounts toan illegality which vitiates 
the trial, and, in support of that argument, 
he has cited among others two recent cases 
of the Calcutta High Court decided by 
Newbould and Mukerji, JJ. 

The first case is Hira Lal Ghose v. 
Emperor (12). In that case seven witnesses 
were examined. The record of the deposi- 
tions of five prosecution witnesses, who 
were Vakils, showed only their signatures, 
but there were no certificates endorsed that 
the evidence had been read over to the wit- 
nesses in the presence of the accused and 
admitted correct. The depositions of the 
remaining two witnesses bore neither such 
certificates nor the signatures of the depo- 
nents. Newbould, J.,observed: “The general 
object to be secured by Ch. XXV of the 
Code, which includes s. 360, is to ensure 
ihe accuracy of the record, and also that 
the accused should. know and understand 
what evidence is given at the trial. The 
reading over of the evidence to the witness 
is so essential to the framing of an accurate 
record that I feel bound to hold that the direc- 
tion in s. 360 that the evidence shall be read 
over to the witness is imperative, and not 
only directory. It follows, therefore, that the 
omission to read over their evidence to these 
two witnesses was an illegality which 
vitiated the trial, It is-not necessary to 
consider whether this omission has in fact 
caused a failure of justice since s. 537 can 
have no application’ Mukerjee, J., observ- 
ed: “The wording of the section is manda- 
tory. The object of the provisions being 
to ensure the accuracy of the record, and 
also that the accused should know and 
understand the evidence that is given at 
the trial, the provisions must be held to 
be obligatory and not merely directory...... 
In the case before us the evi- 
dence was not read over to the witnesses 
at all. The depositions of five of the pro- 
secution witnesses bear at their foot the 
signatures of the witnesses, and we are 
asked to presume from those signatures 
alone that the witnesses had actually read 
the depositions before they put their signa- 
tures down; and as regards two of the 


eee tense cees 


. prosecution witnesses their signatures even 


do not appear, and it is admitted that, so 
far as their depositions are concerned, there 


(12) 83 Ind. Cas. 905; 92 O. 159; 28 O. W, N, 968; A 
I, R. 1924 Cal, 889; 26 Cr. L J. 201; 41 O. Lid. 294, 
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was no attempt made to comply even with 
the spirit of the section. There is, therefore, 
no escape in the present case from the 
conclusion that the whole trial was con- 
ducted in utter disregard of the imperative 
provisions of the law as contained ins 360 
of the Cr. P. C., and was, therefore, a 
nullity.” 
` The other case is Dargahi v, Emperor 
(13), where it was held that the redding 
over, in the presence of the accused, of the 
deposition to a witness during the examina- 
tion of another witness by the Court, is not 
` a compliance with the provisions of s. 360 
of the Cr.-P. O, and that the trial is 
vitiated. 


The sole object of this provision of the 


law seems to be to ensure the accuracy of 
the record. With great respect for the 
learned Judges who decided those two 
cases, Iam of opinion that the proposition 
that failure to strictly’ comply with the 
provisions of s. 360 will under any circum- 
stances vitiate a trial, no matter whether 
it has caused a failure of justice or not, is 
too broad. -To take an extreme case, if this 
failure has occurred with reference to the 
deposition of a formal witness in a trial 
where Zeveral other material witnesses have 
been examined in strict compliance with the 
provisions of the section, should the trial 
become vitiated ? I think it should not; but 
the failure should be considered as a mere 
irregularity curable by s. 537. Each case 
should be decided on its own merits. But of 
course it is the duty of every Magistrate to 
avoid such omissions, and the plain provi- 
sions of the law should not be disregarded 
for the sake of convenience. 

In Bechu Chaube v. Emperor (14) the effect 
of the Privy Council ruling in Subrahmania 
Ayyar's case (8) was discussed with reference 
to a failure to comply with the provisions 
of s, 342, Cr. P. C., Stuart, J., observed : 
“I do not understand their Lordships 
to have laid down that an error, which 
has notin any way prejudiced a person 
convicted, may not be condoned under the 
provisions of s. 537 if it is not fatal tothe 
validity of the decision and is concerned 
with the proceedings rather than the mode 
of trial. Their Lordships in that particu- 
lar case were considering neither an error, 
nor an omission, nor an irregularity but an 


(13) 88 Ind. Cas. 733; 52 C. 499; A, I. R. 1925 Cal. 
831; 26 Cr. L. J. 1213. 

\14) 71 Ind. Cas. 115; 45 A. 124; 20A. L, J. 874; A. 
1, R. 1923 AN. 21; 34 Or. L, J. 67, 
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illegality. In that case the trial was vitiated 
in its inception. A provision of the Cr. P. 
C. had been transgressed, and the result 
of the transgression was that the Court had 
actually no jurisdiction to hear the case. 
The Court had only jurisdiction to,try in 
one case a person for three offences of the 
same kind committed within a-period’ of 
twelve months, and it actually had tried a 
person for 41 offences committed during a 
period of two years. Their Lordships-held 
that the course pursued was plainly me 

8 
tests to be applied in considering whether 
a particular infringement of the provisions 
of the Cr. P. C. is one which does or does 
not come within the purview of s. 537 
appear to me to be these: Does the error 
go tothe whole root of the trial? Does it 
in effect vitiate the proceedings? Has 
the Court assumed an authority which it 
does not possess? Has it broken the vital 
rules of procedure? If the error is of such. 
a nature, the proceedings are vitiated. in 
their very inception and s. 537 has no. 
application. But the mere fact that a 
certain provision of the Code is imperative’ 
does not in itself indicate that a breach of 
that provision vitiates the whole proceed- 
ings.” This view was accepted by Brown, 
J., in the case of Nga Hla U v. Emperor (15). 
I am also inclined to accept this view, and 
decide that in the present case the learned 
District Magistrate hascommitted an error 
which may be condoned under the pro- 
visions of s. 537, Cr. P. C., and that, as, 
observed with reference to the third 
objection, the learned Counsel for the 
defence could and should have raised this 
objection at an earlier stage in the proceed- 
ings as required by the Explanation to 


-s. 537, Cr. P. ©. This view was held also 


by the Patna High Court in Mohiuddin v. 
Emperor (16), decided in January, 1925. 

Now it remains to consider the merits 
of the case. The points involved appear to 
be simple enough. They are: (1) whether 
the attachment warrants in question have 
been tampered with; (2) if so, who has’ 
done it; and (3) whether Abdul Rahman 
and Mani Aiyar are in any way concerned . 
with it, f 

As regards the first point, material evi~ 


(15) 89 Ind. Cas. 312; 3 R. 139; A. I.R. 1925 Rang. 
258; 26 Cr. L. J. 1336. 

(16) 86 Ind. Cas. 459; 4 Pat. 488; 6 P. L. T 154; (1925) 
Pat. 112; A. I.R. 1925 Pat, 414; 3 Pat. L, R. 110 Or.; 


26 Cr. L. J. 811, . 
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dence should be looked for in the documents 
themselves. Exhibit N-2 is the original war- 
rant issued in Civil Execution Case No. 98 
bearing date 19th November, 1923. It isa 
copy returned to the Court after execution. 
It. was for the attachment of a certain 
garden land in Sawbwagale Kwin, Kondan 
Circle, Insein Township, valued at Rs. 10,000. 
It bears an endorsement of return made by 
the Process-server, Shwe Htun, showing the 
date and manner of execution. The endorse- 
ment was inink. A cursory examination of 
that endorsement may not detect an altera- 
tion in the figure showing date in that en- 
dorsement, but a close scrutiny can not fail 
to detect that the figure has been altered. 
There is a distinct erasure, and a portion of 
the original figure is easily discernible. 
The original figure was a “7” in Burmese ; 
the leg of it has been rubbed out and the 
head hidden under a thick blot of ink, 
which forms the lower curve of the new 
figure “o” so the altered date reads 20 
instead of 27. ‘There are other alterations 
noticeable on the right top corner. The 
original issue numbers were written 
over with new numbers. The original 
numbers were 10599 and 10602. The new 
numbers are 10423 and 10425. -On the left 
quarter margin’ under the signature “Shwe 
Htun ” the date has been altered from 26 to 


' . 20. It is in evidence, and it isalso common 


ground, that Maung Htat, Headmar of 
Sawbwagale, was present at the time of the 
execution of the warrant. The Exhibit 
shows his signature and a date under it, 
Both were written in pencil. So the altera- 
tion, ifany, will not show up well. How- 
> ever the figure “o” looks much darker than 
the figure “2” preceding it. 
The second warrant, Ex, 
copy in Civil Execution Case No. 99. It 
was for the attachment of another portion 
of the same garden land, and it was execut- 
ed by the same Process-server, Shwe Htun, 
in the presence of the same Headman, 
Myung Htat. It bears date 21st November, 
1923.. The endorsement of Shwe Htun was 
in ink. In that endorsement also, an 
` alteration in the date is manifest. By a 
similar process the figure “7” has been 
altered to “1”. -The erasure is plainly 
discernible, and an attempt has been made 
to` hide it by a ‘blct of ink on the other 
side of the paper. So the date, as altered, 
was intended to show that the warrant 
was executed on the 21st November instead 
of the 27th. In this warrant the issue 
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numbers have not been altered. So, as 
has rightly been pointed out by the learned 
Counsel, Mr. Chowdhury, the .first charge 
is partially incorrect, so far as this warrant 
is. concerned. As regards the date pur-. 
forting to be that of receipt of the warrant 
by the Process-server, Shwe Htun, its al- 
teration-is plainly discernible. As a faint 
impression of the Court seal happens to be 
on that spot, it is now difficult to guess what 
the original number might have been ; but. ' 
the writing shows that the figure “2” and the 
figure following it were originally written 
with one stroke of the pen. The second 
figure has now been rubbed off, anda big 
figure “1” has been written in its place. So it 
is evident that the alterations were intend-. 
ed to show that the first warrant, dated the. 
19th November, 1923, was receivéd on the 
20th and executed on that date, while the. 
other one, dated the 21st November, wag 
received and executed on that date, 

Now, we have to find out when these 
two warrants were received in the Bailiff’s 
office, and issued to the Procegs-server. 
Such information is to be obtained frcm 
Bailiff's Register No. IV, which is a Regis- 
ter of Processes, and Register No. V, 
Process-server’s Employment Register. Re- 
gister No. IV is kept in triplicate—one for 
civil processes, one for criminal and cne 
for revenue—which are indicated by the 
Letters A, Band C, A for criminal, B for 
civil and C for revenue. Register IV-B, 
Ex. Q-1, started from the 23rd October, 
1923. It shows that the warrants in ques- 
tion were received by the Bailiff on the 
26th November, and issued to the Process- 
server, Shwe Htun, onthe same date along 
with other processes. The entries in ques- 
tion appear to be in order; and there is 
nothing toshow that they have been in- 
terpolated, The processes received on that 
day bear serial numbers from 10598 to 
10648. The: first number appears about 
the middle of page 33.and the last number. 
ends about the third part from the top of 
page 36. The two entries relating to these 
warrants are below another entry. The 
first number 10598 relates to a notice from 
the District Court. It was shown as receiv- 


-ed on the 26th of November and issued to 


the Process-server, Maung Bya, on the same 
date. It remainsto see whether the other 
Register No. V will support these entries in 
Register No. IV. Register No. V is to show 
how the process-servers. are employed. 
There are 26 process-servers and they are 
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shown separately in Register No. V, a 
certain number of pages being reserved for 
each. Entries relating to Shwe Htun begin 
at page 114 of. Register No. V with the first 
serial entry starting from the 9th November. 
On the 26th November he was shown to 
have been given several processes. The 
processes are shown in different groups. 
The first group is from 13844 to 13854; 
the second group from 13874 to 13831; 
the third group from 5296 to 5301; the 
fourth group from 10634 to 10635; the fifth 
group from 5280 to 5283; the sixth group 
from 10599 to 10608; the seventh group 
10623 by itself; and the last group 10629. 
These groups were written one below the 
other. It will be remembered that the 
issue numbers for the warrant in Civil Exe- 
cution Case No. 98 are from 10599 to 10601, 
and thoss for the other warrant in Civil 
Execution Case No. 99 are from 10802 to 
10605. These two serial numbers are in- 
cluded in the sixth group which is from 
10399 to 10608; that is to say, other num- 
bers, 10606 —10608 have been included in 
this group. On turning to Register No. IV 
we find that Nos. 10606, 10607 and 10608 
weré shown as issued to Shwe Htun on the 
26th of November. No. 10606 is a summons 
from the Sub-Divisional Court of Insein, 
that is the same Court which issued the 
warrants: No. 10607 is a summons issued 
by the Township Judge, while No. 10608 is 
a notice issued by the Small Cause Court. 
There is no reason to suspect anything 
about any of these entries in the two Re- 
gisters. That these two warrants were 
issued and received by the Bailiff on the 
26th of November has moreover been sworn 
to by the officers concerned. They are Mg. 


Ba Oh, Bailiff, Mg. Kya Nyun, Deputy. 


Bailiff,.San Pe, Head Process-server, Shwe 
Htun, Process-server, and Po Shin, Head 
Clerk of the Sub-Divisional Court. On that 
point they were positive. If from such 
evidence, both documentary and oral, it is 
held thus established , that these warrants 
were received inthe Bailiff’s Office only on 
the 26th November, those warrants could 
not possibly have been executed on the 20th 


and 21st of November as shown bythe alter- 


ed dates on the warrants. In connection 
with those alterations another suspicious 
circumstance was that a page or pages in 
the Local Despatch Register of the Sub- 
Divisional Court, Ex. S, from the 15th to the 
26th November, had disappeared from the 
book, The reason for such disappearance 
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is hot difficult to discover, Such tampering 
with the records and registers ia a Oourt 
cannot have taken place without the know- 
ledge or connivance or help of some of.the 
ministerial officers of that Court. The two’ 
execution cases were closed on the 12th 
December when satisfaction of the amounts 
was certified to the Court. On his own 
admission Po Shin wasin charge of those 
records as well as the Local Despatch Re- 
gister. Po Shin admits that records in 
his ‘charge were kept in an almirah and 
that he kept the key of that almirah. He 
also admits that he was in charge of the 
Local Despatch Register. So one would be 
justified to suspect that he was concerned 
with the alterations on the warrants, and 
also with the disappearance of the pages 
from the Local Daspatch Register, and that, 
if such things had not been done by him- 
self, they must have been done with his 
knowledge or connivance. It is, therefore, 
no wonder that he tried to put the blame 
upon others. It appears that a departmen- 
talenquiry was held by the Bailiff into the 
conduct of the Process-server, Shwe Htum. 
It started on the 19th of December, 1923. 
In that enquiry Head Process-server, San 
Pe, Po Shin, Ba Gyaw, a OCopyist, Mudaliar 
(Court Interpreter) and Mahadeva Aiyar, 
Olerk to Mr. N. N. Burjorjee, were among 
thoseexamined. Asaresultofthatenquiry, - 
the services of Ba Gyaw (Copyist) were dis- 
pensed with, Po Shin was censured and 
his increment stopped for 6 months, and 
Shwe Htun (Process-server), who was under 
suspension, was reinstated. At this junc- 
ture the circumstance under which the 
alterations came to light may as well be 
mertioned. They are as follows:— 

An insolvency petition was presented by 
Mani Aiyarin the High Court onthe 12th 
of December, 1923. Mahomed Ebrahim 
heard about it and sent his clerk, Natara- 
jan, toInsein on the same day to get cer- 
tain copies. Natarajan applied for certi- 
fied copiesof application for execution in 
the two Execution Cases Nos. 98 and 99, 
but those copies would not show the dates 
of attachment. Natarajan was sent again 
on the 13th of Dacember to apply for certi- 
fied copies of diaries, applications and at- 
tachment warrants in the said two cases. 
The copies were obtained on the 15th, 
The certified copies of the attachment war- 
rants are Ex. P-1 and P-2 filed in the 
insolvency proceedings. Those copies are 
clean and show analteration of dates in the 
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endorsements. The dates in the endorse- 
ments are 20th and 21st of November. 
Mahomed Ebrahim says he showed those 
copies to his Advocate, Mr. N. N. Burjorjee, 
who then told him that the copies showed 
the dates of attachment as 20th and 21st 
of November, and advised him to ask the 
Ghetty’s agent again. He goeson to say 
that he asked the Chetty, and was told that 
the attachment could not have been on 
those dates,and that he reported the result 
to his. lawyer who then sent his clerk, 
Mahadeva Aiyar, tothe Insein Court to 
inspect the records, Mahadeva Aiyar (P. 
W. No. 18) states that he was sent to the 
Insein Court on the 15th of December, 
which was a Saturday, that, as it was too 
late, he was not allowed inspection, that he 
went again on the 17th, had an inspection 
of the records, and noticed alterations on 
the attachment warrants, Exs. N-2 and 0-2 
and that he then reported the result to his 
Advocate. In consequence Mr. N. B. Bur- 
jorjee (P. W. No. 10), a nephew of Mr. N. N. 
Burjorjee, went to Insein on the 18th and 
` inspected the records. He also noticed al- 
terations on the attachment warrants, and 
brought the fact to the notice of the Sub- 
-Divisional Judge who then initialled the 
entries in Baliff’s Register No. 1V,.Ex. Q, 
which showed that the warrants were issued 
to Bailiff only on the 26th of November. 
Mr. N. B. Burjorjee further states that on 
.that occasion he also inspected the Local 
Despatch Register, Ex. S, and found pages 
from the 15th to the 26th of November 
missing, and thathe took both the regis- 
ters to the Sub-Divisional Judge, and drew 
his attention to the fact of the pages being 
found missing. When the matter was 
brought to the notice of the Sub- Divisional 
Judge in this manner, the Bailiff was order- 
ed to hold an anquiry to which a reference 
has already been made inthe earlier part 
of this judgment. 

. Having held that the attachment war- 
anis had been tampered with, it becomes 
alecessary to find out who could have done 
it. As observed above, suspicion would 
necessarily fall upon Po Shin because the 
records of these two cases and the Local 
Despatch Register were in his charge, but, 
as the result of the enquiry made by the 
Bailiff shows, no definite decision was pos- 
sible asto who the real offender was. It is 
however, almost certain that such a thing 
could not have been done without the assis- 
tance or connivance of some of the minis- 
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terial officers of that Court. It is also 
necessary to findout asfaras possible the 
probable date or dates on which the altera- 
tions were made. If we have, to rely upon 
the certified copies, Exs. P-1 and P-2, as 
correct, the only inference will be that the 
alterations had been made before those 
copies were supplied. The copies were 
made by Ba Gyaw, apprentice and copyist 
(P. W. No. 5). He states: “I did not notice 
the alterations on the warrants on the 13th 
December but simply copied the warrants 
as I found them.” But the admits having 
stated to the Bailiff at the enquiry on the 
26th of December this:—“I did not take 
notice of the corrections, but I found the 
alterations since I supplied copies on 
the 7th December.” This attitude on his 
part was no doubt due tothe fact that he 
had been called upon by the Sub-Divisional 
Judgeto explain why he should not be 
punished for not bringing to his notice the 
alterations in question; and his answer, “J 
simply copied the warrants as I found them,” 
is sufficient to show that the dates had 
already been altered, because the copies 
supplied by him, Exs. P-1 and P-2. are 
clean copies showing the new dates. ‘I 
cannot for a moment imagine that Ba Gyaw 
would enter different datesin those copies 
for no rhyme or reason. : 

Ihave already pointed out thatthe war- 
rants could not have been executed before 
the 26th of November. So the new dates, 
the 20th and 2ist of November, in the 
copies, Exs P-l and P-2, could only have 
appeared as such in those copies after the 
dates in the original warrants had been 
altered. I have, therefore, no doubt that 
the alterations on the original warrants 
had been made before the 13th of Decem- 
ber. i 

Now we come to the most important point 
in the case as to whether either ofthe ap- 
pellants had anything to do with these 
alterations. 

Of course, the evidence is purely circum- 
stantial as is to be naturally expected, be- - 
cause such a crime would be committed in 
the dark. It is necessary, therefore, to look 
to the surrounding circumstances such as 
motive, conduct and opportunity. 

Itissignificant thatthe insolvency peti- 
tion was filed just on the completion of 21 
days from thé date of the attachment ap- 
pearing on the. warrants after the altera- 
tions. Mani Aiyar hasin his affidavit of 
the 12th December, 1923, boldly declared as 
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follows:—“That in Civil Execution Cases 
Nos. 98 and 99 of 1923 of the Sub-Divisional 
Court of Insein certain immoveable pro- 
perties belonging to the insolvents have 
been underattachmentforover three weeks.” 
He made the same declaration in para. 3 
of his petition andin verifying it he has 
declared: “I, S. P. S. Mani Aiyar, the peti- 
tioner above named, do hereby declare that 
all the facts put in the above petition’ are 
true to my own knowledge.” From the 
above it is clearthat Mani Aiyar professed 
to know personally that the properties of 
D. K. Cassim & Sons had beenon the date 
of the petition under attachment for over 
three weeks. Nowto complete three weeks 
the last date of attachment should be not 
later than the 21st of November, 1923. It 
is admitted by him that through Guru- 
swamy (accused discharged) he applied’for 
on the 7th December and obtained the 
certified copies of the warrants in question, 
Exs. R-land R-2,on the same date. It is 
also admitted by him that through the 
same person he had applied for on the 3rd 
. December, 1423, and obtained copies of the 
diaries and description of the properties 
attached in the two execution cases on the 
5th of December, 1923. 

Another significant fact is that the copies 
of the warrants, Exs. R-1 and R-2, show 
similar alterations, that is to say, the dates, 
as altered, read 20th and 2lst of Novem- 
ber, A reasonable inference will be that 
the alterations on these copies took 
place after the copies had been obtain- 
ed on the 7th; so the truth of Ba Gyaw’s 
first statement became apparent. That 
attachment was that he noticed the altera- 
tions since he supplied the first copies (on 
the 7th). 

In view of the declarations made in the 
insolvency petition and the affidavit attach- 
ed to it, it was in the interest of Mani 
Aiyar that the attachment should be held 


to have taken place not later than the 2\st. 


`of November. Further seeing that the dates 
of the warrants were 19th and 21st of 
November, it was not possible to make the 
dates of attachment appear earlier than 
those dates. The effect of the alteration is 
that the warrant, dated the 19th of Novem- 
ber, appears to have been executed on the 
20th and the other one, dated the 2lst of 
November, appears to have been executed 
on the 21st. The existence of this interest 
supplies the motive in the case of Mmi 
Aiyar, 
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In the case of Abdul Rahman it would 
appear that Mahomed Ebrahim and hist.7vo 
brothers have been behaving very badly 
towards Abdul Rahman. They are the song 
of one Dubash Kadar who died about 1912. 
Abdul Rahman was the husband of their 
step-sister who is now dead. Dubash Kader 
did stevedoring business with the B.I..8. 
N. Company. He took two partners, Abdul 
Rahman and Naina Rowther, who are: his 
sons-in-law. After the death of Dubash 
Kader these brothers refused to join Abdul 
Rahman, and so Abdul Rahman had to 
start business separately as “Abdul Rahman 
Brother and Company,” while these brothers 
started a separate business under the style 
of “Cassim Brothers and Co.” Both firms 
have since changed their names and they ` 
are at present known as “Abdul Rahman 
and Sons” and “Cassim and Sons”. Both 
parties tried to secure the contract with 
the B.I. S. N. Co., but only Abdul Rahman’s 
party obtained the: contract. That con- 
tract runs ordinarily for five years at the 
time, The Ebrahim Brothers did not give 
in but tried to secure the contract in 1918 
and 1923, and on both occasions they were 
defeated by Abdul Rahman Brothers and Co. 
It appears that in 1918 both firms were mem- 
bers of an association called “Cargo Boat 
Owners’ Association,” which was formed 
for the mutual benefit of the members and 
to prevent one member from competing 
with another in business. Clause 3 ofthe - 
agreement provides that no member .of the 
Association should either directly or in- 
directly accept tender or attempt to secure 
any contract work or business which was 
at that time held or being done by any 
other member. In spite of that agreement 
Oassim and Sons attempted to secure the 
B. I. 8. N. contract which was held by 
Abdul Rahman and Sons. In consequence 
Abdul Rahman and Sons made a complaint 
to the Association, and one of the Ebrahim 
Brothers gave an undertaking not to 
offend again. But of course in view of 
the previous conduct of the Ebrahim 
Brothers, Abdul Rahman might not think 
it safe to place implicit reliance on that 
undertaking The danger was not entirely 
over yet for in a letter written by Mr. 
Cmpbell, Agent of the B. I. 8. N. Company 
Ex. 2-N, on the 29th of September, 1923, 
he, in no unmistakable terms informed’ 
Abdul Rahman that though the Company 
were going to renew the contract for an- 
other five years from the Ist of August, 
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1923, they reserved the right to give a 
share of the contract to D. K. Cassim and 
Sons, if later on they considered it advis- 
able todoso. This decision on the part 
of the Company, coupled with the fact that 
D. K. Cassim and Sons have been indefatig- 
able in their efforts to obtain the contract 
in rivalry with Abdul Rahman and Sons 
were calculated to make Abdul Rahman 
uneasy in mind with regard to the contract 
which his firm had all along been holding 

. since 1913. It is, therefore, reasonable to 
think that Abdul Rahman would seize any 
opportunity that might come in his way 
to get his rivals out of his path if possible. 
In the present case such an opportunity 

` presented itselfto him. Cassim and Sons 
were in financial difficulties, and further- 
more, their properties were attached. Under 
cl, (e) of s. 9 ofthe Presidency Towns Insolv- 
ency Acta debtor may be adjudicated insol- 
ventif any of his property-has been attached 
for a period not less than 21 days in. exe- 
cution of a money decree. 

Chellasawamy Chetty'’s clerk (P. W. No. 
20) says that Messrs. Cowasjee and Das 
were their lawyers, that he used to visit 
their office on business, that some time in 
December 1923, he went theré to take legal 
advice and met Abdul Rahman and Mani 
Aiyar sitting side by side with one Sunda- 
ram Aiyar, and that he overheard a part of 
their conversation to the effect that there 
would be adjudication of D. K. Qassim and 
Sons. This evidence goes to show that 
Abdul Rahman was interested in the ad- 
judication of his rivals. As remarked above 
he appeared to have seized the opportunity 
to get rid of his business rivals. 

+ Mr, A.B. Banerjee, Advocate (P. W. No. 12) 
acted for the Chettiar Firm of S. R. M. A., 
the decree-holder in the two Execution Gases 

Nos. 98 and 99 in which the attachment 

was effected. He states that on one occa- 
sion when the Agent of E. P. R. firm 

. came to his office for consultation, he 

noticed Abdul Rahman and Mani Aiyar 
coming in and going out again together. 

E. P. R. firm is the firm which en- 

dorsed a Rs. 15,000 pro-note on 13th 

November 1923, to Mani Aiyar who then 

sued Cassim and Sons in C. Reg. No. 590 

of 1923 of the High Court on 26th Novem- 

ber 1923. 

Abdul Rahman maintains that he bore no 
grudge against Mahomed Ebrahim and his 
brothers. Though he may not entertain 
feelings of enmity as asserted by him yet 
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from the business point of view it is to his 
advantage to remove his persistent Eos 

0 
there is in his case also a motive, but the 
existence of this motive alone is not suffi- 
cient to support the charge of conspiracy 
to commit the alleged forgeries. Further 
proof is necessary to connect him with the 
crime, That connection depends upon the 
evidence of Po Shin, San Pe, Shwe Htun, 
Ba Gyaw and Mudaliar, and also upon their 
reliability. 

At the Bailiff’s enquiry which started on 
the 19th December 1923 and lasted till the 6th 
January 1924, no reference was made by the 
witnesses, with the exception of Shwe Htun 
and San Pe and Mudaliar, to the two ap- 
pellants. On the 5th of January 1925, Shwe 
Htun put ina written statement to the 
effect that in Decemberthe Copyist (BaGyaw) 
asked him if he had executed the warrants, 
and that, onhis re-plying in the affirmative, 
he asked him the name of the Headman who 
was present, saying that somebody had ap- 
plied for copies of the warrants. Shwe 
Htun further states that some time after- ` 
wards three kalas came and asked him when 
he executed the warrants, that he told them 
that he executed them about the 27thof No- 
vember and that the Court records and regis- 
ters would show the exact date, that the three 
kalas then asked him to show them the re- 
gister, and he referred them to San Pe, that 
the kalas went to San Pe and, on finding 
in the register, the date 26th November, 
suggested to San Pe that he must have 
made some mistake, and asked San Pe to 
alter the date of issue from the 26th of 
November to the 19th and 21st of Novem- 
ber in the register,and that San Pe replied 
that it could not be done because the same 
date had been entered in other books. The 
Bailiff examined San Pe on the 6th of Janu- 
ary, 1924. He then stated that three Indians 
did come to him in the Bailiff’s Office in . 
December 1923, and asked him to correct 
the date in the register according to the , 
dates of issue in the warrants. Shwe Htun 
was examined again in the insolvency case 
on the 13th of February 1924. ‘On that 
occasion he repeated his story contained in 
the above written statement. He ideatified 
Mani Aiyar in Court, and, as regards the 
other two Indians he referred to them— 
one as a fat man with a red cap on, and the 
other with a Madrasi cap and spectacles on. 
He further said that subsequently he learnt 
their names to be Mani Aiyar, Abdul Rah- 
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` man and Guruswamy. That story was re- 
peated again when he was examined on 
the 21st April 1925, before the District 
Magistrate. In the case of San Pe also, he 
repeated his former story given to the 
Bailiff on the 6th January 1924. In the 
insolvency case on the 13th of February 
1924, he came dut with the same story, and 
on that occasion he mentioned Mani Aiyar, 
and referred to the other two as a fat 
Muhammadan and athin man (a kala) with 
spectacles on. To the District Magistrate 
he gave the same story on the 2ist April 
1925. Mudaliar, the Court Interpreter, sup- 
ports those two witnesses. Heis positive 
that the three Indians referred to were 
Guruswamy, Abdul Rahman and Mani 
Aiyar. 

As regards the alleged visit of these 
three persons to the Insein Court, all the 
witnesses made reference to it in the insol- 
vency case. Ba Gyaw (copyist) states that, 
on the occasion copies of attachment war- 
rants were applied for, three Indians came, 
He identified Mani Aivar who was present in 
Court at the time. When he was examined 
by the District Magistrate on the 21st April 
1925, he struck to the same story, but added 
that the Court Interpreter Mudaliar brought 
those three Indians. He further stated that 
Guruswamy was one of them, and that Mani 
Aiyar was another. 


It has been urged that this story is en- 
tirely false, and that these witnesses are 
quite unreliable. It is to be conceded that 
this visit of the three Indians came out at 
a late stage of the enquiry, and further 
that some of these witnesses have not shown 
up well. But Pleader Mr. Agar who signed 
the applications for copies of the warrants 
admitted in his examination in the insol- 
vency case on the 22nd January 1924 that 
the applications were brought to him for 
-signature by Interpreter, Mudaliar, and that 
Mudaliar was then accompanied by three 
men. He described one of them asa man 
with a red cap on, the other with a turban, 
and the third asa short man wearing spec- 
tacles. He, however, stated that he could 
not recognise them. 


When he was examined before the Dis- 
trict Magistrate he struck to his story. He 
then said that Mani Aiyar might have been 
one of those men, but that he was certain 
that Abdul Rahman was not one of them. 

_So in the case of Abdul Rahman the 
question is whether Mr. Agar should be 
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believed in preference to the other five 
witnesses, 

I have given acareful consideration to the 
evidence of those witnesses and the pro- 
babilities of the case. Notwithstanding 
some defects noticed above it has, on the. 
whole, satisfied me that Abdul Rahman wag 
one of those three Indians. The seeming- ` 
ly strange conduct of these witnesses may 
have been dus to their anxiety not to get 
mixed up in this crime. As soon as the 


alterations came to light, there was a depar- 


mental enquiry. That enquiry was followed 
by a trial of the insolvency case in the 
High Court and then by criminal proceed- 
ings before the District Magistrate of 
Insein. The mental state in which Shwe 
Htum, San Pe and Mudaliar were in ig 
to be gauged from their efforts in seeking 
for protection, as disclosed in their peti- 
tions to the District and Sessions Judge of 
Exhibits Q 2, R-2 and S-2. Those 
petitions show how Abdul Rahman tried . 
to win them over to his side, that they did 
not consider it safe to do ‘so, and that in 
consequence they apprehended danger to 
themselves. So it is no wonder that they 
should have behaved in the manner they 
did. Their evidence appears to ‘contain 
some exaggeration here and there, but, 
considering the details, it on the whole 
sayours of truth so far as the main issues 
are concerned. 

In his petition Mudaliar refers toa visit 
of Abdul Rahman to his house late on the 
night of the 12th of December. In that 
connection he made these allegations: 
“Abdul Rahman told me that as he has no 
other course he has. presonally come, that 
he is now in a fix, that he never expected 
that things would turn to such a worse con- 
dition, that he solely relied on a Burman 
clerk to whom he brought an introductory 
letter from an intimate friend of his at 
Rangoon and I should only save him with- 
out any negative reply whatever, and that 
as for the Process-server, he would make 
necessary arrangements as he has already 
done with Mr. Agar, Pleader, Insein.” Now, 
as regards this visit, Mudaliar in his evi- 
dence states that about 10 or 15 minutes 
after Abdul Rahman’s departure he went 
over to the D.S. P., Mr. Hardie, that, finding 
Mr. Hardie out, he left a chit for him, that 
on the following morning Mr, Hardie sent 
for him and he made a report to him. 

Mr. Hardie (P. W. No. 18) admits that 
Mudaliar came to his house in his absence 
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and left achit, that he sent for Mudaliar 
the next morning and Mudaliar told him 
something. Mr. Hardie says he cannot 
remember the conversation at all well, but, 
as far as he can remember, Mudaliar asked 
him to send a Police Officer to watch his 
house as some people were loafing about 


lt. 
I have already pointed out that the first 
-person to be suspected was the Head Clerk, 
Po Shin. In his case too he remained silent 
until he was examined before the District 
Magistrate, Insein. He now said that three 
Indians came, that the applications signed 
by Mr. Agar were brought to him and that 
they came with Mudaliar, the Court Inter- 
preter. He was positive that the two appel- 
lants were two out of three Indians, and 
that the third Indian was Guruswami. He 
further stated that four of them came to his 
room and stood in front of his table. He 
.had also mentioned the visit of these 
Indians in his statement to the District 
Magistrate, Insein. For his previous silence 
Po Shin has offered this explanation: “After 
I had read Mr. Justice Rutledge’s orders 
and found that he did not believe my evi- 
dence because I had not mentioned them 
(meaning Indians) I revealed what I knew 
and mentioned them in the Insein Court.” 
Shwe Htun has also given an explanation, 
and that was that he made the disclosure 
because he was afraid of a prosecution. 
Mudaliar isa Tamilian; so is appellant 
Mani Aiyar. Abdul Rahman is a Chulia. 


There is nothing extraordinary that Muda- 


liar should have been taken into confidence 
by them; but, as ill-luck would have it, 
Mudaliar is a friend of Ponnia Pillay (P. 
W. No. 22), an employee of Mahomed Eh- 
rahim. Another employee Ponnia Aiyar (P. 
W. No. 23) happens to live with Subbiah, 
a typist working in the office of Messrs. 
Cowasjee & Das Lawyers of Mani Aiyar. So 
there is reason to believe that Ponnia Aiyar 
and Subbiah kept both sides informed of 
everything that was going on. Ebrahim 
admits that even before the insolvency 
petition was filed in Court, he came to 
know of it; so it is not improbable that 
Mani Aiyar would know about the payment 
ofthe decretal amounts by the Ebrahims 
to their decree-holder. Possibly Mani 
Aiyar was under the impression that the 
dates of issue, 19th and 21st of November, 
on the warrants were the starting points for 
computing the period of attachment, and 
the idea of getting the alterations made 
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was conceived only after the mistake had ` 
been found out. It is impossible to ascertain 
the exact date on which the alterations 
were made; but it is certain that the 
alterations were made before the copies, 
Exs. P-L and P-2, were given to Natarajan. 
The application for those copies was made | 
on the 13th and, according to the endorse- 
ment onthe copies, they were ready for 
delivery on the l4thand delivered on the ` 
15th of December. Copyist Ba Gyaw has 
admitted that he copied the warrants as he 
found them. As the copies are clean and 
show the new dates the alterations must 
have taken place previousto that. As the’ 
copies ofthe warrants given on the 7th of 
December had originally 27th November, 
it would follow tlat the alterations must 
have taken place between those two occa- 
sions. I have already pointed out that . 
the alterations must have been brought, 
about for some purpose. 1t has been strong- 
ly urged by the defence that purpose was 


‘no other than that of the Ebrahim Brothers 


to bring about the downfall of? Abdul 
Rahman, and to secure the B. I. 9. N, Co's 
contract. This contention sounds highly 
improbable. The warrants do not support 
such atheory. The date of execution of 
the warrants was the 27th of November, 
and Mahomed Ebrahim paid off the decretal 
amounts and satisfaction was certified to 
the’ Court onthe 12th of December. The . 
Company has decided to give a portion 
of the contract to them whenever they are 
found good. Mani Aiyar has petitioned 
to the High Court to have them adjudicat- 
ed insolvents, the ground put forward being 
that their properties had been under attach- 
ment for not less than 21 days. If they 
are adjudged insolvents, their prospect of 
securing any portion of the contract will 
be destroyed. In these circumstances the 
Ebrahim Brothers could not have been so 
blind to their own interest as to manufac- 
ture evidence which will help Mani Aiyar 
to, accomplish his object. On the other 
hand Mani Aiyar has sworn to an affidavit 
to the effect that to his personal know- 
ledge the properties of Cassim & Sons had 
been under attachment for over2l days. 
It was to his interest to show that such, 
was the case otherwise he would run the 
risk of being prosecuted for perjury. It has 
been urged ‘on his behalf that if he had 
altered his own copies to make them corres- 
pond with the originals he would not have 
heen foolish enough to produce them after 
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the alterations on the originals had been 
detected. But it must be remembered that 
he had taken the copies, and adverse in- 
ference would surely be drawn against him 
in cass he failed to produce them. As 
the Bailiffs registers, Exs. IV-B and V, 
coupled with the evidence of the witness2s 
are clear that the warrants did not reach 
the Bailiff's Office until the 26th of Novem- 
ber it would follow that the attachment 
could not Have been effected priar to that 
date. So the evidence of the Headman, 
Mg. Htat, that both the warrants were 
executed in his presence on the 2]st of 
November has been rightly discarded. 
He admits that a revenue notice was served 
on him after the Tazaungdaing festival. 
That festival lasted two days—the 21st 
and 22nd of November. Register No. V 
shows that the revenue notice was served 


on the 27th of November, the same date on - 


which the warrants were also executed. To 
- sum up, there has been proof that Abdul 
Rahman was associating with Mani Aiyar 
in this matter. He has a strong motive 
to remove Cassim & Sons out of his way. 
His two letters written to Mr. Campbell on 
the 8th and 12th of Séptember 1923, Exs. 
2-J-16 and 17, will show how much he felt 
agaicst Cassim & Sons and also how much 
he tried to poison the mind of Mr. Campbell 
regarding Cassim & Sons. Those letters 
were written evidently in consequence of a 
letter dated the 20th of August 1923, Ex. 
2-J 5, written to Mr. Campbell by Mr. Bell 
of Calcutta. In that letter this passage 
occurs: “We might, of course, make it 
clear to Mr. Abdul Rahman that we reserve 
the rightto give a share of the contract 
to Cassim iflater on we consider it advis- 
able to doso." After receiving those two 
letters from Abdul Rahman, Mr. Campbell 
wrote a letter dated the 17thof Septem- 
ber 1923, Ex. 2-J-14, to Mr. Bell. Mr. Camp- 
bell wrote thus—“Abdul Rahman is rather 
distressed that the Company should con- 
sider giving a part of his contract to D. 
Cassim” To that lettera list was attch- 

ed purporting to show the insolvent condi- 
tion of Cassim & Sons. That list was pre- 
pared on information given by Abdul 
Rahman and others, Mr. Bell’s reply, dated 
the 20th of September, 1923, Ex. 2 J-19, to 
Mr. Campbell gives a reason for the com- 
pany's decision. That reason was that the in- 
troduction of fresh blood in connection with 
the Company's stevedoring arrangements 
at Karachi produced excellent effect. Apart 


mn 
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from this business point of view, the Com- 
pany, as would appear from Mr, Bell's letter; 
dated the 6th of July, 1923 Ex. 2 J-1, to 
Mr, Campbell, wanted to do something for 
the children of Dubash Kader Cassim in 
recognition of his services to them, and 
Abdul Rahman was given the contract 
after the death of Dubash Kader because 
the Ebrahim Brothers were at that time 
considered to be too young and inexperienc- 
ed. In spite of Abdul Rahman's protest 
contained in the two letters Exs, 2 J-16 and 
17, the Company decided to reserve their 
right to give a part of the contract to D. K. 
Cassim and Sons should they desire to do 
so. This appears in Mr. Bell’s letter dated 
the 27th of September, 1923 Ex. 2 J-21, to 
Mr. Campbell. That Abdul Rahman felt 


- aggrieved at that decision is to be seen 


from the fact that he made a complaint to 
the Cargo Boat Owners’ Association, A 
meeting was held on the 12th of Novem- 
ber, 1923, when Syed Ebrahim gave an 
undertaking not to attempt to secure the 
works that were being done by Abdul 
Rahman and Sons. Since the death of 
his father-in-law Dubash Kader in 1912, 
Abdul Rahman has enjoyed the contract 
with the B. I. S. N. Oompany and has 
flourished over it. Nowa possible danger 
has arisen and he may be robbed of a 
portion of that contract by his rivals, As 
pointed out above, an opportunity has pre- 
sented itself to him for removing his 
rivals from his path by getting them 
adjudicated insolvents. Asis naturally to be 
expected, a man who has shown himself to 
the world as a philanthropist, could not 
very well crush his enemies openly, especial- 
ly enemies who are the children of his 
benefactor; so he has chosen to remain in 
the background as far as possible, and 
has employed Mani Aiyar as his tool. 
Mani Aiyar himself could have derived 
no advantage, as far as one can see, 
by getting Cassim and Sons declared in- 
solvents. Moreover, Mani Aiyar, who had 
to borrow a small sum of money, namely, 
Rs. 100, from one Ramanathan Chettiar at 
2} per cent. per mensem on the 14th of 
December, 1923, wished it to appear that 
he was able to buy a Rs, 15,000 promissory 
note onthe 17th of November. He then 
filed a suit on it against Cassim and Sons, 
It is unfortunate that the Ohetty who 
transferred that promissory note has left 
ne and that his evidence is not avail- 
anise, 
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In a charge of abetment by conspiracy 
itis not necessary that all those engaged 
in it should consult together. It is enough 
if they did an act or acts in pursuance 
of that conspiracy. In the present case 
the conspiracy proved is that of fabri- 
cating evidence to support the ground 
put forward for adjudicating Cassim and 
Sons insolvents. 

“As regards the alleged visit of the appell- 
ants to Insein on the occasion on which 
they were alleged to have attempted to 
induce San Pe to make alterations ‘in 
Register No. IV, the learned District Magis- 
rate has put it on the 8th of December, 
1923. As regards this date the evidence is 
far from being convincing. The Process- 
server, Shwe Htun, in his written state- 
ment, Ex. 35, given to the Bailiff during the 
enquiry used the words (atan ngat uchain 
Kyapyee thee nowk) “a little while after- 
words”. Those words were used in a relation 
to the visit of the three kalas. He said Ba 
Gyaw came and enquired who the Headman 
was and a little while afterwards the three 
kalas came. So from that one would have 
to take it that the visit of the three Indians, 
and the enquiry made by Ba Gyaw took 
place on the same day. But when Shwe 
Htun was examined by the District Magis- 
rate, Rangoon, he stated that the three 
Indians came to him three or four days 
after Ba Gyaw had asked him the Head- 
man’s name. If the second statementis to 
be accepted, this second visit of the appel- 
lants would fall on the 10th or llth of 
December. Mudaliar put that visit on the 
8th of December. As no sentence has been 
passed on the appellants for the second 
charge, no useful purpose would be served 
by trying to fix the date of that visit, but 
it is only important to decide whether the 
alleged attempt was made at all. 

The evidence of Ba Oh, Bailiff, shows 
that San Pe kept the key of the almirah 
in whien Register No. IV was kept dnd 
that San Pe was responsible for the mainten- 
ance of that register. It is, therefore, not 
unreasonable to think that, if any altera- 
tion was to be made in that register, 
San Pe must be approached. As it has 
turned out the present cirme has in no 
small decree been proved by the fact that 
the entires in the registers have remain- 
ed intact. The persons engagad in the 
crime must have been alive to that circum- 
stance, and would have doubtless made some 
Attempt to remove it. The attempt was in 
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a way a necessary actin pursuance of the 
conspiracy to commit forgery to create 
evidence that the attachment took place 
on the 20th and 21st of November, 1923. 

By way of rebutting evidence Abdul 
Rahman has examined some witnesses to 
prove that he was laid up and not fit to 
move about for tenor fifteen days beginn- 
ing from the 27th of November, 1923. Ac- 
cording to Dr. Carlos (D. W. No. 10) he 
first visited Abdul Rahman on the 27th 
of November and repeated the visits on the 
29th and 30th of November and” Ist of 
December. According to Dr. Suzuki (D, 
W. No. 11) he saw Abdul Rahman.on 
the 30th November, lst, 5th and 7th of 
December, and that Abdul Rahman was 
better, but still weak, on the 7th of Decem- 
ber. According to both the doctors, he 
was suffering from bronchitis; but we have 
an admission by Maricar (D. W. No. 9) that 
Abdul Rahman went out of his house and 
attended a meeting on the 9th of December 
for about three hours from 7-30 r. m. 

Both the appellants deny having visited 
the Insein Court as alleged by the pro- 
secution, and also having made any 
attempt to induce San Pe to alter the regis- 
ter. Guruswamy, who was discharged by the 
District Magistrate of Insein, even denied 
that he was with Mudaliar when Mr. Agar’s 
signature was taken on the application 
forms, He stated that Mudaliar alone went 
and got Mr. Agar's signature. He admits that 
he was a Despatcher in the Secretariat, but ` 
was dismissed on a charge of having offer- 
eda bribe to a Police Officer in a case to 
which he was nota party. 

Mr, (now Mr. Justice) Das was examined : 
for the defence. He was responsible for 
the drafting of the counter-affidavit of 
Mani Aiyar filed in the insolvency case, He 
admitsthat he cannot read Burmese, and 
when the copies, Exs. R.-L and R-2, were 
shown to him, he said he could notsay whe- 
ther they were in the same state then as 
when he saw them at the time he prepared 
the affidavit. In fact the alteration of dates 
on those copies has been fairly well carried 
out. It is hardly possible for one not 


-acquainted with Burmese to notice it, 


In my opinion the case for the prosecu- 
tion remains unrebutted, and, judging from 
the surrounding circumstances such as 
motive, conduct and opportunity, I am of 
opinion that the first charge has been ' 
brought home to the two appellants. 

Abdul Rahman is aleader of the Chuliacom- 
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munity and the founder of the Chulia Moslem 
School. He has been an Honorary Magistrate 
since 1913 and a Municipal Commissioner 
since 1918. For his useful public service, in 
those capacities as well as for his useful work 
in connection with War Loans, the title of 
Khan Bahadur was conferred upon him.. Un- 
fortunately he has fallen, he has yielded to 
temptation; but he cannot be classed as a 
man steeped in crime. He is now 52 and to 


aman of his social standing any sentence 


of imprisonment will be a severe punish- 
ment. In view of his age and public service 
a reduction in the sentence seems proper. 
Mani Aiyar was a mere toolin Abdul Rah- 
man's hands and there is no reason why he 
should be more severely punished than his 
principal. I, therefore, reduce the sentence 


of each of them to one of rigorous imprison- ` 


ment for nine months. 


Doyle, J.—His Lordship after dwelling 
upon the facts thus proceeded:— . | 
Asa preliminary to a discussion of the 
various law points which have been raised 
in the present appeal, it is necessary to con- 
sider the distinction between an “irregula- 
rity” and “an illegality in procedure”. In 
the Privy Council ruling of Subramania 
Aiyar v. King-Emperor (8) it was laid down 
that disobedience of a definite prohibitory 
provisions of the Cr. P. ©. constituted an 
illegality and was, therefore, not curable 
under s. 537 of the Cr. P. ©. There has been 
a tendency in subsequent decisions of the 
Indian High Courts to construe this deci-, 
sion as signifying that disobedience of man- 
datory provisions of the Cr. P. C. was gener- 
ally not curable under s. 537 of the Cr. P. O. 
Mandatory directions may be either im- 
perative or directory. They deal either with 
what shall, or with what shall not: be done, 
It is possible to have degrees of disobedi- 
ence of positive but not of prohibitory 
directions; as an illustration may be quoted, 
taken in their literal sense, the two Com- 
mandments ‘Honour thy father and thy 
mother,” and “Thou shalt not kill.” Pro- 
“ hibitory directions offer very little difficulty, 
since disobedience amounts nearly always to 
an illegality. 
In considering positive directions, it must 
be remembered that the distincion between 
“simple irregularities” and “‘illegalities” is 
one not of degree, but of essence. If, therc- 
fore, the disobedience of a mandatory in- 
junction is measurable, so to speak, quanti- 
tatively, and, if a- minor infringement of 
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that mandatory injunction which does not 
go to the root of a trial may be admitted, a 
general infringement of the same nature 
constitutes an irregularity which may neces- 
sitate the annulment of the particular trial] 
but is not an illegality incurable under 
s. 537 of the Cr. P. C. = 
Inverting and applying this proposition, if 
failure to read over the depositions of ‘wit- 
nesses is an illegality, failure to read over 
the deposition of a single witness, however 
unimportant, or even to read a single line 
of the deposition of such a witness, would 
constitute an illegality vitiating the trial 
reductio ad absurdum which, in my opinion, 
destroys the case stated. To allow the al- 
ternative view to prevail is to embalm 
Indian Procedure in the eacrosanct forma- 
lism of the Twelve Tables. I hold 


‘that a disobedience of: s. 360 of the Cr. 


P. C. is an irregularity not amounting 
to an illegality,-and, as in-the present 
case, there is no suggestion that the record 
was either defective or inaccurate or 
that failure to read it over resulted in any 


-injustice to the accused. I hold further that 


the trial has not been vitiated. At the same 
time I must point out that the convenience 
of Advocates, or a desire to accelerate the 
disposal of a case are not sufficient reasons 
for disobeying a mandatory injunction, 
Expediency per se has never been regarded 
as awarrant for a deliberate violation of 


law. 


The objection that the first charge agai 
Mani Aiyar is defective, as it sabre ih 
charge of two different offences with respect 
to two different documents, does not demand 
serious consideration. The offence was 
instigation to forge, and it was immaterial 
how many documents were forged, or, for 
that matter, whether any documents were 
forged at all. The forgeries were to be a 
series of acts, all directed to a single’ pur- 
pose, and the instigation must, therefore 
be regarded as a single offence. . ; 

The plea of illegality of thejoint trial hag 
been dealt with in detail by Maung Ba, J, 
and I desire merely to add that the joint 
trial was not.only legal but, under the cir- 
cumstance, highly proper. 

As to the argument that the omission of 
s. 195, sub-section (5) in the Code as amend- 
ed precluded the Court from taking cog- 
nizance of any other offence than that dis- 
closed in Mr, Justicé Rutledge’s complaint 
it must be pointed out that sub-s, (5) was 
omitted because it was superfluous, ‘Pro. 
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secution on sanction” had been re-placed by 
“prosecution on complaint,” and as pro- 
ceedings consequent on action under s. 476 
are to be treated as of upon complaint under 
s. 200, the provisions of s. 254 would apply, 
these provisions being sufficiently general 
to justify the action of the Magistrate. 

As tothe objection that the Magistrate 
could not frame the second charge against 
Abdul Rahman without following the pro- 
visions of s. 191 of the O. P. C. justification 
for his action is to be found in s. 235 and 
s. 254, Cr. P. O., Even had the original pro- 
ceedings commenced against Mani Aiyar 
alone, the learned Magistrate had full power 
to add Abdul Rahman as an accused, vide 
the Full Bench ruling of the late Chief 
Court óf Lower Burma in Nga Chan Tha v. 
Emperor (17) a fortiori, having Abdul 
Rahman before him, he had power to frame 
an additional charge. 

For the above reasons I consider that 
the convictions were correct, but [ am in 
agreement with my learned brother, Mg. 
Ba, J., that some reduction of sentence is 
proper. 

Abdul Rahman is not, as suggested, a 
criminalof the type of Jabez Balfour or 
Horatio Bottomely, masking a career of 
crime under the garb of smug sanctimoni- 
ousness or pinchback patriotism. He is a 
man of previously unblemished character 
who, in the past, has rendered substantial 
public service, and who has been tempt- 
ed fortuitously into the error that has 
caused his downfall.” Any sentence of im- 
prisonment will be a lasting disgrace. 

Mani Aiyar is merely a subordinate actor 
in the matter and should not, under the 
circumstances, be punished with a severer 
sentence than his principal. 

Sentence reduced. 


R. L. 
(17) 73 Ind. Oas. 55; 11 L. B. R. 398; 1 Bur. L. J. 183; 
A. I. R. 1923 Rang. 31; 24 Cr. L. J. 519. 
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—Reading over of deposition of witnesses in interval 
and after close of day—Effect. : 

The evidence ofa witness must be read over to him 
after itiscompleted and before the examination of 
another witness is started, 

Where the depositions of witnesses who are 
examined one after another until the midday ad-. 
journment are read over tothem during the interval 
and the depositions of the witnesses examined in 
the efternoon are similarly read over to them in the 
afternoon after the close of the day there is no com- 
pliance with the provisions of s. 360, Cr. P. C., and 
the trial is vitiated. 

Abdul (Bari) Mallick v. Emperor, 92 Ind. Cas. 887; 
42 C. L. J. 585; A. I. R.1926 Cal. 157; 27 Or. L. J. 375, 
followed. 


Criminal appeal against an order of the 
Sessions Judge, Faridpur, dated the 7th 
March 1925, 

Babu Mrityunjoy Chatterjee (with him 
Babu Nirmal Chunder Chukerbutty), for the 
Appellants. 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 

SUDGMENT.—The only point raised 
for the purpose of this appeal is that the pro- 
visions of s. 360 of the Cr. P. O. have not 
been complied with. Itappears on the allega- 
tions made by the appellants, as well as 
from the explanation submitted by the 
Trying Judge together with the affidavit 
sworn by the Sessions clerk, that the wit- 
messes were examined one after another 
until the midday adjournment, when their 
depositions were read over to them during 
the interval: and the depositions of the 
witnesses examined one after another: in 
the afternoon were similarly read over to 
them in the afternoon after the close of the ` 
day. In Abdul (Bari) Mullick v. Emperor 
(1) we have held that the evidence of a 
witness must be read over to him after it 
is completed, and before the examination 
of another witness is started ; and we have 
further held in that case that the reading 
over of the depositions of witnesses at the 
close of the day is not a sufficient com- 
pliance with the provisions of s. 360 of the 
Or. P. C. The result, therefore, is that this 
trial must be-held to be vitiated by this 
irregularity. In this view it is not neces- 
sary to consider theother points raised in 
the case. The conviction of the appellants 
and the sentences upon them are set aside, 
and it is directed that they be re-tried. The 
appellants will remain in Jail pending fur- 
ther order of the Trying Court. 

R. L. Appeal allowed. 


(1) 92 Ind. Cas. 887: 42 O. L.J. 585; A. I. R, 1996: 
Cal. 157; 27 Or, L. J. 375, 
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BOMBAY HIGH COURT. 
Seconp Crvrn APPEAL No..322 or 1923. 
September 24, 1925. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
MADHAVRAO RASTH—PtaintTirF— 
APPELLANT 
versus 
IMAM BAPU SHERKAR AND oTHERs— 
DeFreNDANTS— RESPONDENTS. 

Grant--Saranjam—Naiure of ant—Alienation, 
whether binding beyond lifetime of alienor---Mirasi 
grant, nature of. 

An alienation beyond the lifetime of the saranjam- 
dar, who makes it, is not ordinarily binding on his 
successors. [p. 738, col. 2.] 

In cases when the object of tke saranjam grant is 
to make a permanent provision for the maintenance of 
an important family, the saranjam or jagir although 
ordinarily hereditary, is not alienable beyond the life 
of the actual holder. 
of the grant is purely personal, e.g, to ensure the 
rendering of certain services to the State or toreward 
an officer on retirement for faithful services, then the 
grant, in the absence of express provision to the con- 
trary, is one of an absolute estate and alienation 
made by the holder for the time being is binding 
upon his successor, Cases of the latter type are, 
however, exceptions rather than the rule. {ibid.] 

[Case-law discussed.] | 

A grant of mirasi rights is not necessarily an 
alienation which will not be binding beyond the life- 
time of the saranjamdar making the grant, [p. 740, col. 

“Second appeal from the decision of the 
Tirst Class Subordinate Judge, A. P. at 
Satara; in Appeal No. 239 of 1921, confirm- 
ing a decree of the Subordinate Judge, at 
Wai, in Civil Suit No. 101 of 1920.” 

Mr. G.S. Rao (with him Mr. H. B. Gumaste), 
for the Appellant. 

Mr. S. R. Bakhale, for the Respondents. 


JUDGMENT. 

Fawcett, J.—These appeals arise out 
of three Suits Nos. 101, 102 and 103 of 1920. 
They were tried together, and the appeals 
from the decision therein were also dealt 
with together in the lower Appellate Court. 
Here also the three appeals can conveniently 
be disposed of in one judgment. er 

The plaintiff in each of these suits is 
Sirdar Raste, a saranjamdar residing at 
Poona, and he sued to recover possession 


of the plaint lands, alleging in each case. 


that it was part of his saranjam property; 
that Umabai, as guardian of the previous 
minor saranjamdar, had let it under a 
kabuliyat to the defendants’ ancestor; that 
this act of hers was beyond her authority 
and against the rule that a saranjamdar's 
estate is only.a lifeestate wbich is re- 
sumed by Government on the death of the 
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saranjamdar and granted again to his suc- 
cessor, and that accordingly the plaintif 
is not bound by these particular grants or 
leases. g 

The. material facts are that in 1862 a 
young boy named Gangadharrao was adopt- 
ed by Umabai, the widow of the last saran- 
jamdar and so he became the saranjamdar. 
On February 26, 1862, Umabai granted 
the miraspatra, lis. 16, to the ancestor of 
two of the defendants in Suit No. 103, and 
in 1863 she granted a kabuliyat Ex. 31, to 
the predecessor-in-title of the defendants 
in Suit No. 101. In 1866 Gangadharrao 
died aminor. In the same year the saran- 
jam was attached and managed by 
Government up to 1873. While it was so 
under altachment, Umabai granted the 
kabulayat, Ex. 18, to the ancestor of the 
defendant in Suit No. 102. In 1873, Umabai 
with the permission of Government adopted 
another boy named Anandrao. In 1896, 
Anandrao came of age and presumably took 
over the management of the saranjam. He 
died in 1:08, leaving the plaintiff, his son, a 
minor. The saranjam was resumed by 
Government and re-granted to the plaintiff 
on August 4, 1908. The plaintiff came of 
age in February 1917, and he brought these - 
thrée suits within three years of his thus, 
attaining majority. The Trial Court dis- 
missed all the three suits and this decision 
has been confirmed by the lower Appellate 
Court. The lower Court has held that the 
lands in question are part of the plaintiff's 
saranjam estate,and this is supported by 
Ex. 19, which shows the lands as such. 

As regards the defendants’ interest in the 
land, thelower Appellate Court has not come 
toany finding, except that the recitals in the 
documents Exs. 31, 18 and 16, as to the exist- 
ence of anyjprior interest intheland cannot be 
taken as conclusive. So far as the Yerande 
defendants in Suit No. 103 and Appeal No, 
333 are concerned, their title-deed, Ex. 16, 
is in terms a miraspaira, and their tenancy 
(apart from any question as to the validity 
of the grant) is of permanent nature. The 
Sherkar defendants in Suit No. 101 and Ap- 
peal No, 332, and the Dhanwe defendants in 
Suit No. 102 and Appeal No. 334, are not in 
so secure a position, because the documents 
Exs. 31 and 18, though mentioning previous 
possession, do not in terms’grant permanent 
tenancies of a mirasi or other kind. But in 
view of the facts that the plaints seek to 
recover possession of the landsonly on the 
ground that the kabuliyats, Exs. 31,18 and 
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16, are not binding on the plaintiff, and that 
his mukhtyar, Ex 24, expressly admitted on 
`- the plaintiff's behalf that the Sherkar and 
Dhanwe defendants were treated es perma- 
nent tenants under the ‘kabuliyats, they 
must be taken to be also mirasdars. To hold 
otherwise would be to make out a new case 
for the plaintiff contrary to the pleadings. 
The main issue, therefore, is the third one 
framed by the lower Court, viz., what is the 
effect of resumption and re-grant of the 
saranjam on defendants’ interest in the 
property. The First Class Subordinate 
Judge held that it had none. Dewan 
Bahadur Rao for the appellant contends 
that the granting of a permanent lease is 
an alienation; that no saranjamdar can 
validly alienate the saranjam estate, which, 
as laid down in No. 5 of the Saranjam Rules 


is only a life-estate, for any period beyond ` 


his lifetime; that the recognition of: these 
permanent leases by the plaintiff's prede- 
cessor-in-title was only a continuance of the 
` tenancy for the saranjamdar’s life; and that 
the plaintiff, having sued within three years 
of his attaining majority, is entitled to ade- 
claration that the kabuliyats in question are 
not binding upon him. i 
In support of these contentions he has 
mainly relied upon Madhavrao Waman 
Saundalgekar v. Raghunath Venkatesh 
Deshpande (1) and Vidya Varuthi Thirtha 
Swamigal v. Balusami Avyar (2). The 
first of these cases related to service 


watan lands, the alienation of which was, 


prohibited by s. 20 of Regulation XVI 
of 1827 and is now prohibited by s.5 of 
Bombay Act III of 1874. It, no doubt, affords 
clear authority, for the contention that the 
grant of aright of permanent tenancy is an 
alienation within the meaning of thoseenact- 
ments. 
to the present case isclearly open to ques- 
tion. There is no direct prohibition by the 
- Legislature of alienation of saranjam lands 
as there is in the case of service watan lands, 


All that is enacted is that, as being lands ` 


held on political tenure, they are resum- 
able and continuable in such manner and 


on such terms as Government on political | 


(1) 74 Ind. Cas. 362; 47 B. 798; 25 Bom. L. R. 1005; 
(1923) M. W. N. 689; A. I. R.1923 P. C. 205; 33 M. L. 
T. 389; 28 C. W. N. 857; 20 L. W. 248; 50 I. A. 255; 47 
M. L. J. 248 (P. O3. 

(2) 65 Ind. Oas. 161; 44 M. 831 at p. 855; 24 Bom. L. 
R. 629; (1921) M. W. N. 449; 41 M. L. J. 346; 3 U. P. 
L. R. (P. 0.) 62; 15 L. W. 78; 30 M. L. T. 66; 3 P. L. 
T. 245; 48 I. A. 302; 260, W. N, 537; 20 A. L.J. 497; 
A L R. 1922 P, 0. 123 (P. 0), 
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considerations, may from time to time see fit 
to determine: see Bombay Act VII of 1863.8. 


2/cl. (3); Act XIof 1852, Sch. B, r.10, read with 


Bombay Act Iof 1863, s. 1, cl. (2) ands, 16(c), 


‘Hari Sadashiv v. Sheikh Ajmudin (3) and 


Shekh Sultan Sani v. Sheikh Ajmcdin (4). In 
the Saranjam Rules of 1898, there is also no 
express prohibition against alienation be- 
yond the lifetime of a saranjamdar, though 
r. 5, no doubt, implies that a saranjamdar 
is a life-tenant and cannot ‘alienate, mort- 
gage or otherwise charge the estate beyond 
his lifetime ; while - r. 10 provides for the 
removal of Civil Court attachments, orcther 
processes, which operate to divert the saran- 
jam or its revenues from the saranjamdar. 
This implied prohibition is in accordance’ 
with the view taken by this Court in 
Krishnarao Ganesh v. Rangrao,(5) and Dosi- 
bai v, Ishwardas Jagjivandas (6) and by the 
Privy Council in Gulabdas Jagjivandas v, 
Collector of Surat (7). Tn cases where the 
object of the saranjam grant is to make a 
permanent provision for the maintenance of 
an important family, the caranjam or jagir 
although ordinarily hereditary, is not aliena- 
ble beyond the life’of the actual holder 
as laid down in these rulings. But in 
cases where the object of the grant is 
purely personal, e.g.,to ensure the rendering 
of certain services to the State or to rewar 
an officer on retirement for faithful services, 
then [as was held in Dosibai v. Ishcardas 
Jagjwandas (8)| the grant is, in the absence 
of express provision to the contrary, one. 
of an absolute estate; and an alienation 
made by the holder for the time being is 
binding upon his successors. . Such a case 
is a special one and clearly -inapplicable 
to saaanjams like the present one, which 
were entered in Col. Etheridge’s Saranjam 
list as “continuable -hereditary,” under the 
circumstances detailed in-‘Dandekar's Law 
of Land Tenures, Vol I, pages 171-173. Such 
saranjams clearly fall under the first cate- 
gory of grants made for the maintenance of 
an important family, andin any case are 
subject to the express enactments in 
Act XI of 1852 and Bombay Act VII of 1863 


(3) 11 B. 235 at p. 239; 6 Ind. Dee. (w.,s.) 154. 

(4) 17 B. 431; 20 I A. 50; 6 Sar. P, C.J. 58; 17 Ind. 
Jur. 100; 9 Ind. Dee 281 (P. C.). 

(5) 4 B. H. C. R. A. O. J. 1 at p. 24. a 

(6) 9B. 561 at p. 567; 5 Ind. Dee. (N. 5.) 376. 

(7) 3 B. 1&6; 61. A. 54; 3 Sar. P. C. J. 689; 2 Ind, 
Dec. (N. 8.) 125 (P. C). 

(8) 15 B. 222; 181. A. 22; 15 Ind. Jur. 154 & 281; 6 
Sar. P. O. J. J0; 8 Ind. Dec, (x. 8.) 150 (P. C.) 
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making them continuable only in accord- 
ance with rules framed by Government. In 
Dosibai’s case (8) Lord Hobhouse in his judg- 
ment says (page 227*):—“But where there is 
a grant toa man and his heirs, and noth- 
ing tocontrol the ordinary meaning of 
the words, the grantee takes an absolute 
interest.” That principle was clearly ap- 
licable to the personal grant made by the 
Bombay Government in 1830 to Ardeshir, 
which was then under consideration. But 
in cases, of saranjams of a date prior to 
1751, settled under Bombay Act VIL of 
1863, there are the clear provisions of s. 2, 
cl. 43), to control any words there may be in 
thé original grant, purporting or operating 
to give an absolute title; and, therefore, the 
ordinary rule applies that the saranjam is to 
be considered a life-estate, as mentioned ly 
Lord Hobhouse in the course of his judg- 
ment. With great respect, I think that 
this distinction has been overlooked in the 
judgment in Sakharam Gopal v. Trimbak- 
rao Ram Chandra Maniri (9) where Dosi- 
bai’s case is relied upon asan authority for 
the view that the saranjamdur takes an 
absolute interest in the. subject-matter of 
the grant and I adhere to my criticism of 
this ruling in Secretary of State for India 
v. Girjabait Shivdeorao (10). As pointed 
out by Shah, Ag. C. J., in the same case (at 
page 137), the Saranjam Rules of 1898 donct 
in effect state anything more than what 
were ordinarily known to be the customary 
incidents of a saranjam grant. So far, 
therefore, as Sakharam Gopal v. Trimbakrao 
Ram Chandra Mantri (9) is based on the 
view that a saranjamdar like the plaintiff 
has an absolute and not merely a life- 
estate, I respectfully differ from it; and 
I agree with Diwan Bahadur Rao that an 
alienation beyond the lifetime of the 
saranjamdar, who makes it, is not ordinarily 
binding on his successors. I would, how- 
ever, except cases where estoppel, res judi- 
cata, limitation, or other legal impediment, 
may prevent ihis general rule applying. 

I also agree with Diwan Bahadur Rao that, 
in view of the Privy Council ruling in Ma- 
dhavrao Waman Saundalgekar v, Raghunath 
Venkatesh Deshpande (1) and Nainapillai 


(9) 61 Ind. Cas. 40; 45 B. 694 at p. 703; 23 Bem. L. 
R. 314 


(10) £9 Ind. Cas. £39; 49 B. 126 at p. 146; £6 Bom. 
1. R.1173; A.J. R. 3925 Bem. 197, 


*Page of 15 B.-~lkd.| 
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Marakayar v. Ramanathan Chettiar (11) the 
plea of adverse possession by the defendants, 
who have all along held the lands as tenants, 
must fail; and this was conceded by respond- 
ents’ Pleaders.. There wasno precise plea 
of estoppel raised by the defendants nor 
any issue raised about it; and. the mere 
fact that plaintiff's guardianand his pre- 
decessor-in-title have raised no prior objec- 
tion to defendants remaining in possession 
cannot operateas an estoppel. 

The main contention of Mr. Bakhale and 
Mr. Shingne for the respo.dents was that 
the kabuliyats did not constitute any real 
alienation of the saranjam estate, but were 
given in the ordinary and proper exercise 
of the management of the saranjam estate, 
which was for the time being in Umabai's 
charge, In considering this point, I revert 
to the Privy Council decision in Madhavrao 
Waman Saundalgekar v. Raghunath Ven- 
katesh Deshpande (1). It was there held, 
as already mentioned, that the granting by 
a watandar of permanent tenancy in lands 
of his watan would, undoubtedly, bean 
alienation within the meaning of s. 20 of 
the Bombay Regulation XVI of 1827. But in 
the same case, in dealing with the Full 
Bench ruling of Radhabat v. Anantrav 
Bhagvant Deshpande (12) their Lordships 
distinguish between the case of an aliena- 
tion by a lease of a permanent tenancy to 
a tenant of the watan and the case of a 
sale and absolute assignment to a stranger 
to the watan. In the present instances, none 
of the kabuliyats confers a rent free estate. 
The saranjam estate continued, therefore, 
to get revenue from the lands, and (except 
in the case of the miraspaira Ex. 16,- 
which contains a stipulation against rais- 
ing the rent) the savanjamdar has the 
ordinary right to enhance the rents with- 
in the limits of custom: cf. Prataprao 
Gujar v. Bayaji Namaji (13) and Vishva- 
nath Bhikaji v. Dhondapra (14). Theres 
no tubjectirg of the estate to a ‘debt’ or 
‘charge,’ such asis mentioned in saranjam 
iule No. 5. And, as has been pointed out in 
Madhavrao Harthairao v. Anusuyabai (15) 


(11) 62 Ind. Ces. 226; 47 M. 337 at p. 354; A.I. R. 
1924 P. C. 65; 19 L. W. 259; 22 A. L. J. 130; 34 M. L. 
T. 10; (1924) M. W. N. 203: 46 M. L. J. 546; 100. & 
A.L. R. 464; 28 C. W. N. 809; 511. A. 83; L. R.5 A. 
(P. C.; 33 (P.C). 

(32) 9 B. 198; 5 Ind. Dec. (x: s.) 133. 

(33) 3 B. 141; 2 Ind. Dec. (N. s ) 94. 

H 17 B, 475; 9 Ind. Dec. (x. s.) 509. 
\15) 36 Ind. Cas, 505; 40 B, 606; 18 Bom. L, R. 768. 
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this rule No. 5 does not provide for freedom 
from; all tenures, rights, incumbrances and 
equilies.created-in favour of another person, 
such-as-is contained in s, 56 of the Bombay 
Land: -Reventie Code. .Diwan Bahadur 
Rao’s contention that even the grant of a 
lease from year to year: extendir g beyond 
the saranjamdar's lifetime would not bind 
his-successor would lead to many difficulties, 

“and-is not, in my opinion, correct. The 
case-law on the subject does not (so far as I 
am aware) contain any authority for holding 
that a grant of mirasi rights is necessarily 
an alienation which will not be binding 
beyond the life-time of the saranjamdar 
making the grant: Sakharam Gopal v. 
Trimbakrao Ramchandra Mantri (9) is in 
fact an authority to the contrary, though I 
dissent from the main ground on which the 
judgment is based. No doubt in Trimbak 
Ramchandra v. Ghulam Zilani (16) Scott, 
C. J. says at page 341*: “It was conceded 
that.a saranjamdar would not, except 
possibly for necessity, have power to create 
a mirasi lease to enure beyond his life- 
time.” But, no such concession has been 
made before us, and, in my opinion, each 
case must stand on its own facts. A perma- 
nent lease may undoubtedly amount to a 
sale, or be otherwise so detrimental to the 
estate, as- to constitute a clear case of aliena- 
tion. But, on the other hand, as the passage 
I have just cited shows, it may be justifiable 
from necessity, or as a bona fide act of 
management benefiting the estate. Here 
we have to deal with agreements’ passed 
some - fifty-five or sixty years ago, which 
have been acquiesced in by plaintiff's 

‘predecessor-in-title and his own guardian 
during his minority. Owing to the length 
of time that has elapsed, it is impossible 
now to get evidenceas to the exact circum- 
stances in which the grants were made. 
_Conditions then were different to what they 

“gre now; and, in view of the acquiescence 

_ SBlready mentioned, it seems to me to be a 
. Gare where the Court should presume that 
“thé stants were made for necessary pur- 
“tyeses and, therefore, are binding on the 

` \present saranjamdar. Thisis a presump- 
tion that was made as to a permanent lease 
granted by the manager of a temple in 

Chockalingam Pillai v. Mayandi Chettiar 

(17)-dnd approved by the Privy Council in 
16) 5 Ind. Cas. 965; 34 B. 329; 12 Bom. L. R. 208. 

soit? 19 M, 485; 6M. L. J. 247; 6 Ind. Dee, (N. s.) 


Page of 34 B.—|#d,] 





SANTOSH KUMAR ROY v. 


RAKHAL OHANDRA HAZRA. (94 1. O. 1996} 


Vidya Varuthi Thirtha Swamigal v. Balw_ 
sami Ayyar (2). Even on the view taken 

by Scott, C. J. there is, therefore, in my 

opinion, legal ground for upholding the 
decision of the two lower Courts. I hold 

that they are right in deciding that the 

resumption and re-grant of the saranjam to 

plaintiff did not give him an estate freed” 
from the defendants’ rights under the 

documents, Exs. 31, 18 and 16. 

I may mention that Umabai was not of. 
course a saranjamdar, but obviously as de 
facto managing the estate on behalf of her 
adopted son or while the estate was under. 
Government attachment, she could not have 
higher powers than would belong to the 
saranjamdar himself. 

I would, accordingly, dismiss all three 
appeals with costs. 

Madgavkap, J.—I agree. ` 

R. L. . Appeals dismissed. 


CALCUTTA HIGH COURT. 

ÅFPEAL FROM APPELLATE DECREE No. 1782 

oF 1922. b 
May 14, 1925. . 
Present:—Justice Sir Babington Newbould, 
© Kr, and Mr, Justice Pearson. 
SANTOSH KUMAR ROY AND OTHERS— . 
PLAINTIFFS— APPELLANTS 
Tersus : 
RAKHAL CHANDRA HAZRA AND OTHERS 
—DEFENDANTS— RESEONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 22 (2), 50 (2) - 
—Hjectment suit—Fiaity of rent—Uniform payment 
for 20 years—Presumption, applicability of. ` 

Sub-section (2) of s. 50 of the Bengal Tenancy Act has | 
no application to suits which are not suits under that 


Act but are suits under the general law for ejectment 
of an alleged trespasser. 

The mere fact that the operation and effect of s. 22 
{2) of the Bengal Tenancy Act has to be considered in 


a suit does not make a suit in ejectmenta proceeding , 
under the Act. 


` Though the special presumption laid down in cl. (2) 
of s. 50 of the Bengal ‘Fenancy Act may not be appli- 
cable to a case not under the Act,a presumption may 
arise, apart from the Act, that where there has been a 
uniform payment of rent for more than 20 years the 
original contract was a contract to hold at fixed rate. 


Appeal against a decree of the Additional 
Subordinate Judge, Burdwan, dated the 
18th April 1922, reversing that of the Mun- 
sif, Second Court at Burdwan, dated the 
18th January 1921. 

Mr. Sarat Chandra Bose and Babu Pan- 
chanan Chowdhury, for the Appellants. 

. Mr. Charu Chandra Biswas and Babu 


Narendra Krishna Bose, for the Respond- 
ents, 
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JUDGMENT. —The plaintiffs who are 
the appellants before us brought a suit 
for khas possession of what they “alleged to 
be a non-transferable occupancy holding. 
It is unnecessary to state allthe facts of 
this case since it is conceded that the suit 
must failif we hold that the holding was 
transferable and there wasa valid transfer 
to the principal defendant. 

It is not disputed that the holding has 
been held at an unchanged rate of Rs. 9-6-0 
for more than 20 years. It is contended, 
however, that the lower Court was wrong 
in applying the presumption under cl. (2) 
of s. 50 of the Bengal Tenancy Actin the 
present case. So far as that argument 
goes it appears to us to be sound. Itseems 
hardly necessary to quote authorities in 
support of the proposition that sub-s, (2) of 
s. 50 of the Bengal Tenancy Act has no 
application in suits, which are not suits 
under that Act but are suits under the 
general law for ejectment of an alleged 
trespasser, We may cite, however, the case 
of Jagabandhu Saha v. Magnamoy Dasi (1), 
where this statement of the law is made 
as an undoubted proposition. Further also 
we cannot agree with the learned Subordi- 
nate Judge that the fact that the operation 
and effect of s. 22, cl. (2) of the Bengal 
Tenancy Act, has to be considered makes 
this suit in ejectment a proceeding under. 
the Act. But although the lower Appellate 
Court was wrong on this point of law he 
has based his finding that the tenancy 
in suit is an occupancy holding at fixed 
rent on other grounds which cannot be 
assailed in second appeal. Though this 
special presumption of cl. (2) of s. 50 does 
not apply it has been frequently held that 
in cases not under the Bengal Tenancy 
Act a presumption may arise apart from 
the Act that where there has veen a uniform 
payment of rent for more than 20 years 
the’ original contract wasa contract to hold 
at fixed rates. The learned Subordinate 
Judge has considered the case from this 
point of view and he has considered that 
in addition to there being evidence of no 
change of rent fora fixed period there is 
also the fact that the pro forma defendants 
who are also landlords of a considerable 
share made by recognizing the transfer not 
only admitted the transferability of the 
holding but also the fixity of the rent, as 
he points out this is something more than 


(1) 36 Ind. Cas. 884; 22 O. W. N. 89 at p. 94; 24 O, La 
J. 363; 44 0. 555, 
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a’ mere forbearance on the part of the land- 
lords to enhance the rent. Sitting-as a 
Court of Second Appeal we are not prepar- - 


‘ed to hold that ths lower Appeallate Court 


wa3 wrong in drawing this presumption. - 

The only other point urged on our ex- 
pressing our opinion that the tenancy was 
transferable is that the interest transferréd 
was that of a Hindu widow and expired 
after her death. We. hold that this conten- 
tion which was not raised in either of the 
lower Oourts cannot be raised in second 
appeal. It is pointed out that there is some 
reference to this madein the plaint. But 
issues were framed.in the presence of 
parties and none of the issues framed raised 
this question. 

The result is that the appeal is dismissed 
with costs. 


Z. K. Appeal dismissed, 


masene amena * 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. - 
APPEAL FROM APPELLATE DECREE No. 62-B 
oF 1923. 

July 24, 1925. 
Present:—Mr. Kotval, A. J. C. 
ENEE E eee 

TSUS 
URARDI Din oat Ronni 

Life-estate — Lease-money — Personal debt—Rent, 
when due. 

Rent due by a lessee to a lessor holding a life-estate 
isa personal debt to which a personal heir of the 
lessor would succeed on his death even though the 
property in respect of which the rent is due cannot be 
inherited by such heir. 

The rent ofa leased property is due as soon as the 
lease is granted, although it may not be payable tilla 
particular time. 

Haridas Acharjia Chowdhry v. Baroda Kishore 
Acharjia Chowdhry, 27 C. 38 at p. 41; 4 C. W.N. 87; 
14 Ind. Dec. (N. s.) 26, referred to. 

The fact that a life-estate-holder dies before the 
rent in respect of the estate becomes payable would 
not make it any-the-less his personal debt. 

Appeal against a decree of the Second 
Additional District Judge, Amraoti, dated 
the 31st of October 1922, confirming that of 
the Munsif, Daryapur, dated the 29th of 
June 1922. 

Mr. D.T. Mangalmoorti, for the Appellant. 

Mr. M. B. Niyogi, for the Respondent. 

JUDGMENT.—Banva Bai who’ had 
succeeded to certain palampat inam lands 
held by her father leased the same to 
different lessees for the year 1328 Fasli. 
The defendant-respondent is one-of the 
lessees. The leases wére granted on the Is; 
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June 1918 and the rent was payable on the 
Ist January 1919. Banya Bai died in No- 


vember 1918. The plaintiff who is Banya: 


Bai’s husband sued for the rent as her 
heir. The defendant pleaded that the 
plaintiff had no right to the rent as under 
the Berar Inam Rules he did not succeed 
to the fields which were inam and had 
come to Banya Bai from her father. The 
plaintiff replied that he was entitled to 
succeed to the fields and further that the 
rent was the personal property of Banya 
Bai to which at any rate he was entitled to 
succeed. i 

The Trial Court dismissed the suit and 
the lower Appellate Court has confirmed 
the dismissal. The lower Courts have held 
that under Inam Rule V the plaintiff is not 
the heir to the fields. This finding is quite 
edrrect. 


‘As to the title to the rent independent of - 


the title to the field it was argued that 
‘the lease-money was a. debt due to Banya 
Bai and was inherited by the plaintiff as 
the heir to her personal estate. The lower 
Appellate Court held that as the rent had 
not become payable in Banya Bai’s lifetime 
there was no debt due to her which the 


plaintiff could inherit. This, in my opinion,’ 


is not correct; the rent was due as soon 
a the lease was granted but it was not 
payable till the Ist January 1919. It was, 
therefore, a debt; vide Haridas Acharjia 
Chowdhry v. Baroda Kishore Acharjia Chow- 
dhry (1). 

Further.as between the parties to the 
suit the question as to who is entitled to 
the rent seems to me to depend upon the 
. intention of the term in the lease reserving 
the rent. In this case the rent is reserved 
in favour of the lessor generally without 
mentioning her personal heirs, executors 
or reversioners. We have, therefore, to 
gather the intention from the circum- 
stances of the case. In the present case, 
if Banya Bai had taken the rent in advance 
the reversioner would have had no claim 
against the tenant, The rent would have 
formed part of Banya Bai’s estate to which 
the plaintiff would have become entitled. 
The fact that it was made payable later 
during the currency of the lease and Banya 
‘Bai died before the day fixed for payment 
is no reason why it should go to the rever- 
sioners. No such intention can be presum- 
ed from the circumstances of the case. If 


27 O. 38 at p. 41; 4 O, W. N, 87; 14 Ind. Dec. 
x. 8.) 26, < . 
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there is any presumption it is the other 
way. Banya Bai cannot have intended the 
money to go to the reversionersin preference 
to the heirs to her own property. 

The decrees of the lower Courts are set 
aside and the plaintiff's claim decreed 
costs throughout. 


N. H. . Decrees set aside. 





BOMBAY BHIGH COURT. 
CIVIL EXTRAORDINARY APPLICATION No. 366 
or 1924. 

: September 29, 1925. 
Present:—Sir Norman Macleod, KT., 
Chief Justice and Mr. Justice Coyajee. 
BHIMJIN. DALAL—Appticanr 


versus 
B. B. & C. I. RAILWAY Co.— 


OPPONENTS. i 

Jurisdiction of Courts—Statutory obligations and 
remedies—Civil Courts, jurisdiction of —Railways Act 
(IX of 1890), s. 113—Passenger travelling without 
ticket—Penalty, suit for recovery of, whether main- 
tainable--Civil Procedure Code (Act V of 1908), s. 119 
~-Assumption of jurisdiction—Revision. A 

“The general rule of law (or rather of construction) is 
that where a general obligation is created by Statute 
and a specific statutory remedy is provided, that 
statutory remedy is the only remedy. [p. 747, col. 1.] 

A suit by a Railway Company to recover from a 
passenger who has lost his season ticket, the ordinary 
fare plus excess charge as provided by s. 113 of the 
Railways Act, being a suit for recovery of a statutory 
penalty created by the said Act, and being unknown 
to Common Law is not entertainable by a Civil Court. 
The penalty can be enforced only hy following the 
procedure laid down in the said Act. [p. 743, col. 1} 
P. 745, col. 1.) 

Where upon an erroneous construction of a Statute, 
a Subordinate Court ‘assumes a jurisdiction which 
does not belong to it, the High Court has the power 
to revise its decision. [p. 746, cols. 1 & 2.] 


with ` 


Balakrishna Udayar v. Vasudeva Atyar, 40 Ind. | 


Cas. 650; 44 I. A. 261; 19 Bom. L. R. 715; 15 A. L. J 


645; 2 P. L. W. 101; 33M. L.J. 69; 26 0. L.J. 143; .: 


(1917) M. W. N. 628: 40 M. 793; 6 L. W. 501; 22 C. W. 
N. 50; 11 Bur. L. T. 48 (P. C.), relied on. 

Mr. O'Gorman,- for the Applicant. 

Mr. Kunga, Advocate-General, for the 
Opponents. 

JUDGMENT. 

Macleod, J.—The B.B. & C. I. Railway 
Co., hereinafter called the Company, took 
out a summons in the Court of Small Causes 
at Bombay against the defendant to answer 


“in an action for debt—damages according 


to the following particulars of demand. 
“Amount of fares and excess charges due 
and payable by you according to law, you 
having travelled on the plaintiff Company's 
Railway between Church Gate and Maladand 
vice versaevery day by First Classfrom Febru- 
ary 26, 1924, to April 1, 1924,(as per statement 
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and particulars annexed) without having 
with you a proper pass or ticket during the 
said period for the said‘journeys as requir- 
ed by law.” Rs. 342, the amount claimed, 
represented Firat Class fare for Rs. 171, and 
excess charges for a like amount. 

The suit was triel by the Fourth Judge 
who dismissed it with costs. 

The Fall Court on a rule’ being granted 
to set aside the order of dismissal and to 
pass a decree for the Company made the 


Rule absolute and passed a decree for 


“Rs. 333 and costs. 

On the application of the defendant a 
notice was issued to the Company; under 
8. 115 of the C, P. C., to show cause why the 
decree of the Fourth Judge should not be 
restored, on the ground that the suit was 
for the recovery of a statutory penalty creat- 
elbys.113 of the Indian Railways Act, 
which being unknown to the Common Law 
could only be enforced by following the 
remedy provided in the said Act. 

The defendant had purchased from the 
Company for Rs. 65-12 0 a season ticket or 
pass which entitled him to travel by First 
Class between Church Gate and Malad 
whenever and as often as he chose during 
the three months from January 26, 1924, to 
April 25, 1924. 

The following notice was printed on the 
ticket: “This ticket is forfeited if trans- 
ferred, and is issued subject to the Regu- 
lations of the Company, as notified in the 
Quarterly Time-table and Railway Guide. 
It should be given up on the day following 
the date of its expiry, otherwise the amount 
of the deposit will be forfeited. In the 
event of this ticket baing lost a fresh ticket 
will only be issued on payment of full 
charges and frash deposit. 

This ticket must be produced when re- 
quired.” 

On February 25, the defendant lost his 
pass which was stolen from his pocket 
while he was travelling from Malad to 
Church Gate. Oa February 28, the defend- 
ant notified the loss to the Company and 
said, “Since then I have been travelling 
without a ticket and I propose to do so 
uatil a duplicate pass is issued to me; , hav- 
ing regard to the special circumstances of 
this case when on travelling on your Railway 
my purse containing the pass had been 
robbed, I hope you will make it a special 
case in issuing a duplicate pass up to April 
24, end oblige.” 

The defendant was informed by letter of 
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March 1, that a duplicate ticket could not 
be issued according to the rules and he 
must purchase a fresh ticket. 

On March 14, the General Traffic Mana- 
ger wrote to the defendant that it had been 
reported to him that the defendant was 
found travelling without a ticket and on 
being asked to pay the legal fare declined: 
to doso. A demand for Rs. 42 12-0 the legal 
fare for Railway journeys made by the defend- 
ant after he lost his ticket up to the 6th 
March, was made. On March 15, the defend- 
ant replied that he had paid the Company 
for the use of its Railways full fare up to 
April 24, and he would like to know by what . 
term of the contract or under what section `` 
of the Indian Contract Act his right to : 
travel had been taken away. TheCompany. : 
replied on March 18 that the defendant by ` 
failing to produce the ticket had committed 
a breach of the contract, and in accordance 
with s. 113 of the Indian Railways Act he 
was liable to pay the charges demanded in . 
the letter of March 14. He was also liable 
to pay the excess charges prescribed in 
s. 113 of the Act. As the defendant continu- - 
ed to travel on the Company’s line without 
paying for another ticket or pass; the Com- 
pany took out the summons in the case on 
April 2. 

The Trial Judge said: “The only question 
to be determined is whether any liability 
attached to defendant, and, ifso, what was 
the extent of it.” 

Following the decision of Jessel, M. R., in 
West v. Downman (1) that it was a settled 
rule that, if a Statute created a new right 
and gave a particular remedy for enforcing 
it, there was no other remedy, he held that 
the plaintiff had come to the wrong forum 
for a claim under that section. The sec- 
tion, however, did not exclude the Com- 
pany’s right to sue the defendant for breach 
of the contract. It was not suggested that 
defendant had transferred his ticket, and 
as no time-tables or guides had been 
published after the war, there was no obliga- 
tion on the defendant to look for the 
regulation in other places. 

With regard to the obligation to produce 
his ticket when required, the defendant was 
only required to produce his ticket on three 
occasions and failed to do so, but for such 
a breachofhis contract the defendant was 
not liable to pay damages. Apart from 
the terms of the contract, the defendant 
having paid for his right to travel for the 

(1) (1880) 14 Oh. D, 111; 42 L. T. 340; 29 W. R. 6, 


wa. 


w 
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period in suit, there was no obligation at 


“Common Law for him to pay again, if he lost 


his ticket. 

Section 68 of the Indian Railways Act, 
IX of 1890, provides that no person shall 
without the permission of a Railway servant, 
enter any carriage on a Railway for the pur- 
pgse of travelling therein as a passenger 
unless he has ‘with him a proper pass or 
ticket. 

And by s. 69it is provided that every 
passenger by Railway shall, on the requisi- 
tion of any Railway servant appointed by 
thé Railway Administration in this behalf, 


. present his pass or ticket to the Railway 


servant for examination, and at or near the 
end of the journey for which the pass or 
ticket wasissued or in the case of a season 
pass or ticket; at the expiration of the period 
for which it is current, deliver up the pass 


“or ticket to the Railway servant. 


The Judge pointed out that the same 


` Statute which imposed the duty imposed 


by s.69 created unders 113 aremedy in 
favour of the Railway Company, and the 
three sections had to be read together. Sec- 
tion 118, sub-s. (1), provides that ifa pas- 
senger travels ina train without having 
a proper pass or a proper ticket with him, 
or being in or having alighted from atrain, 
fails or refuses to present for examination 
or to deliver up his pass or ticket immedi- 
ately on requisition being made therefor 
unders. 69 he shall be liable to pay on the 


‘demand of any Railway servant appointed 
* by the Railway ‘Administration in this be- 
_ half, the excess charge thereinafter in this 


section mentioned in addition to the ordinary 
single fare for the distance which he has 


_ travelled. 


And by sub-s. (4) if a passenger liable 
to pay the excess charge and fare men- 
tioned in sub-s. (1), fails or refuses to pay 
the same on demand being made, therefor, 
the sum payable by himshall, on applica- 
tion made to any Magistrate by any Rail- 
way servant appointed by the Railway Ad- 
ministration in this behalf, be recovered 
by the Magistrate fromthe passenger as if 
it were afine imposed on the passenger 
by the Magistrate and shall, as it is recover- 
ed, be paid to the Railway Administration. 


` The Judge thought that there was nothing 


in s. 68 to entitle the Railway Company to 
make a passenger travelling without a 
ticket with him, even when he had paid 
for it before starting on the journey, pay a 
second time, i 


Lad 
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The Chief Judge was of opinion that on 
the terms of the contract with the defend- 
ant contained in the ticket, if the ticket 
was lost, the relative amount paid for’ its 
purchase was lost and the contract terminat- 
ed. If the defendant wished to continue 
travelling on the Company’s Railway he was 
bound to purchase a fresh ticket, or render 
himself liable for the consequences which 
would follow on his travelling without a 
ticket, that is to say, as provided by s. 113 
(1), he would have to pay the ordinary fare 
and a certain excess fare. ` 

The Chief Judge. then considered whe- 
ther the remedy provided by s. 113 (4) was 
cumulative or exclusive, and pointed out 
that in Halsbury’s Laws of England, Volume 
XXVII, page 189, paras. 370 and 373, it was 
stated that in the case of Statutes of the third 
class referred to, in which a new obligation 
was created and a special remedy provided, 
when a ‘particular mode of enforcing a new 
obligation was specified, such obligation as 
a general rule could be enforced in no 
other manner. He seemed to consider that 
the words ‘asa general rule’ implied that 
there were exceptions. In the Crystal 
Palace Gas Company v. Idris & Co. (2), the 
distinction is made clear. The Company 
brought an action for negligence against 
the defendant owing to one of their lanips 
having ‘been broken by the negligent driv- 
ing of one of their servants. The defend- 
ant relied on s. 20 of the Gas Works 
Clauses Act, 1847, which directed -that 
persons carelessly or accidentally damag- 
ing a lamp belonging to the undertakers or 
under their control should pay for the 
damage done a sum not exceeding 51, as 
any two Justices or the Sheriff should think 
reasonable. . 

The Court held there was nothing in that 
section to oust the ordinary remedy for 
negligently knocking down a lamp. So 
under the section before us there is nothing 
which ousts the jurisdiction of the Court 
inan action by the Railway Company to 
recover the fare from a passénger who has 
not paid it. But it is quite clear that there 
is no jurisdiction in the Court ‘to decree 
the penalty provided’ by the section. Once 
the difficulty in determining’ whether a 
particular Statute comes within the third 
class is solved then the rule applies. 

Theréafter by means of an argument, 
which I am unable to follow, the Chief 


is (1900) 82L.'T. 200; 614. P. 452; 16T. L.R. 
+ 
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Judge considered that the defendant's con- - 


tention, that as three demands only had 
been made, he was liable to pay for three 
journeys only, had -been disposed of, It 
would have been more advisable, le 
thought, for the plaintiff to have made pro- 
per demands for the whole amount sued for 
either orally or by letter. However, it 
might be taken that the suit was a demand 
and its resistance was a refusal, 
Though the cause of action was framed 


on the basis of the liability incurred under - 


8.113 (1) it sounded in damages. As the 
defendant had lost his ticket and so put 
an end to the contract, he was not entitled 
to avail himself of it, and so far all journeys 
at which he was unable to produce a ticket 
for inspection he was liable to pay.. The 
jurisdiction of a Civil Court not having 
been taken away he could be sued in the 
Court of Small Causes. 

A decree was then passed for Rs. 338, 
Rs. 4:less than the amount demanded, and 
costs thereon, - 

I granted a Rule as it seemed to mean 
open. question whether defendant could 
satisfy this Court that thecase came within 
the provision of s. 115, ©. P. O., on the 
ground that the Small Causes Court had 
exercised a jurisdiction not vested in it.. 

When the Rule came on for hearing, it 
was first contended by the Advocate-General 
appearing for Company that the Rule was 
not competent. - i. of f 
«The question whether a Subordinate 
Court has exercised a jurisdiction not vested 
in it by law is always a difficult one to de- 
termine, when the Court, by the construc- 
tion it has put on a particular Statute, has 
held it has jurisdiction to decide the matter 
before it, and the question has been render- 
ed more difficult by the somewhat con- 
fused reasons by’which, with all due res- 
pect, the Chief Judge has justified his 
decision. Ifthe suit was a suit for damages 
for breach of contract then the Court had 
jurisdiction. The Chief Judge said that 
though the suit was framed on the basis of 
the liability inzurred under s. 113 (4), it 
sounded ia damages and thereby appears 
to have deceived himself into thinking he 
was entitled to pass a decree for damages, 
the measure of damages being prescribed 
by section 113 (4). Ia the first instance it 
is necessary to draw a very definite line 
between the realm of contract and the 
realm of statutory obligation. The defend- 
mt by paying the proper fare had entitled 
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himself to travel according to the particu- 
lars mentioned in his ticket. “He was bound 
to produce it when required, and, if he 
lost it, he could not get another without 
paying forit. But ifhe did not produce 
his ticket, or lost it, the contract of car- 
riage did not thereby come to an end. A 
passenger who pays for his accommoda- 
tion but has not with him a proper pass or 
ticket cannot be sued, if he completes the 
journey without ademand being made upon 
him for his ticket, on an implied contract 
that if he travels by the plaintiff's Railway 
he undertakes to pay for the accommodation, 
because he has already paid. Having no 
pass or ticket he may be a trespasser,” but 
then he is only liable to the penalties 
imposed on trespassers, 

Chapter IX of the Act which contains 
s. 113 deals with penalties and offences. 

Beforethe penalty imposed by s. 113 (1) 
can be enforced under sub-s, (4), there must 
be requisition on the passenger under 
s. 69, and a failure or refusal to present for 
examination or to deliver up his pass or 
ticket. Then there arises a liability to pay 
the ordinary fare plus an excess charge. The 
liability to pay does not arise from the con- 
tract but from the Statute, and the Statute 
prescribes the method by which the amount 
the. passenger is liable to pay can be re- 
covered, . : 

In any event, the liability to pay only 
arose on three occasions on which payment 
was demanded and refused. It is impos- 
sible to view the filing of a suit as’ the 
demand which .is required by s. 118 (1), 
and the resistance to the suit as the 
refusal. Obviously, it is the refusal which 
creates the rightofaction, if there is such 
a right, and that must have occurred þe- 
fore the suit is filed. But clearly it is 
intended by s. 113 (1) that the demand 
should be made by a Railway servant on 
the Company's premises before the passen- 
ger hasdeparted therefrom. If the Court 
had confined itself to passing a decree for 
the fare on the ground that the original 
contract had come to an end, and thatif 
the defendant had travelled by the Com- 
pany's Railway an obligation arose upon 
him to pay for the accommodation, it might 
have been difficult to contest the decision 
under s. 115 of the ©. P. C., but the Chief 
Judge. has clearly condidered that the 
Small Causes Court was entitled to pass a 
decree for the penalties imposed by s, 11g 
of the Indian Railways Act, 
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- Such a suit could not be a suit for debt 
or damages, it would be a suit to recover 
penalties provided by a,special Act, and 
unless jurisdiction has been given to the 
Small Causes Court to try a suit for the 
recovery of the penalties which can be 
‘exacted under s. 113 of the Indian Railways 
Act concurrent with the Magistrate's juris- 


diction under sub-s. (4), the Small Causes. 


Court has no jurisdiction. 

In my opinion, therefore, the Rule must 
be made absolute and the suit dismissed 
with costs throughout. 

Coyajee, J.—The facts of this case 
are fully set out in the judgment of my 
Lord the Chief Justice. The B.B. & 0.1. 
Railway Co., sued the defendant in ‘the 
Court of Small Causes at Bombay to recover 
the sum of Rs. 342 according to the follow- 
ing particulars of demand: “amount of 
fares and excess charges due and payable 
by you according to law, you having travel- 
led on the plaintiff's Company's Railway 
between Church Gate and Malad vice versa 
every ‘day by First Class from February 
26, 1924, to April 1, 1924, as per statement 
and particulars annexed without having 
with you a proper pass or ticket during the 
period for the said journeys as required by 
law.” The Company brought the claim 
under s. 113 of the Indian Railways Act, 
1890. The defence was that the plaintiff 
Company was seeking to enforce a statutory 
right, and as the Act had prescribed the 
manner in which it should be enforced and 


also indicated a special tribunal for that . 


purpose, the Court of Small Causes had no 
jurisdiction to entertain the suit. The 
Trial Judge accepted the contention and 
dismissed the claim, His decree was re- 
versed by the Full Court. The learned 
Chief Judge said: “The cause of action is 
framed no doubt on the basis of the liability 
incurred under s. 113 (1), but it sounds in 
damages. The remedy given by cl. (4) of 
that section is not as against an offence, 
where the aggrieved party should proceed 
by indictment.” The Full Court held that 
the Act dil not oust the jurisdiction of the 
ordinary Courts, and they passed a decree 
for Rs. 338 in favour of the Company. 

The defendant has applied to us, under 
s. 115 of the ‘C. P. C., asking for a revision 
of that decision on the ground that the 
said Court had erroneously assumed a 
jurisdiction which was not vested in it by 
law. In my opinion the application is com- 
petent, Where upon an erroneous construc- 
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tion of a Statute, a Subordinate Court 
assumes a jurisdiction which does not 
belong to it, the High Court has the power 
to revise its decision. In Balakrishna 
Udayar v. Vasudeva Aiyar (3) their Lord- 
ships referred to s. 115 and said (page 267): 
“Tt will be observed that the section applies 
to jurisdiction alone, the irregular - exercise 
or non-exercise of it, or the illegal assump- 
tion of it. The section is not directed 
against conclusions of lawor fact in which | 
the question of jurisdiction is not involved.” 
The case before us isa case of an illegal 
assumption of jurisdiction by the lower 
Court. : f 

On the claim as made by the Railway 
Company, the remedy is to be found in 
s. 113, sub-s. (4) of the Act. The claim was 
in respect of “ fare and excess charges" due 
and payable by the defendant according to 
law, he having travelled without having 
with him a proper pass or ticket. The 
Company relied on the following notice 
printed on the ticket; (1) ‘In the event 
of this ticket being lost, a fresh ticket will 
only be issued on payment of full charges 
and fresh deposit ;” and (2) “This ticket 
must be produced when required.” 

It is necessary to refer to the relevant 
provisions of the Act, which, for this 
purpose, are ss. 68, 69 and 113, The first 
two sections come under Ch. VI which 
deals with the “ Working of Railways.” Sec- 
tion 68 is in these terms:— ne oe 

“No person shall, without the permission 
of Railway servant, enter any carriage on 
a Railway for the purpose of travelling 
therein asa passenger unless he has with 
him a. proper pass or ticket.” 

Then s. 69 says :— 

“Every passenger by Railway shall, on 
the requisition of any Railway servant ap- 
pointed by the Railway Administration in 
this behalf, present his pass or ticket to the 
Railway servant for examination, and at or 
near the end of the journey for which the 
pass or ticket was issued, or, ih the case of 
a season pass or ticket, at the expiration of 
the period for which itis current, deliver 
up the pass or ticket to the Railway servant,” 

The consequences of a breach of these 
statutory obligations are made known in 
s, 113. It falls under Ch. IX which treats 


(3) 40 Ind. Cas. 650; 44 I. A. 261; 19 Bom, L. R. 715; 
15 A. L. J. 645; 2 P. L. W.101; 33 M. L. J. 69; 260; 
L. J. 143; (1917) M. W. N. 628; 40 M. 793; 6 L. W. 501. 
220, W. N. 50; 11 Bur. L. T. 48 (P. O.). 
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of “ Penalties and Offences.” The material 
portion of s. 113 runs thus: “(1) Ifa 
passenger travels in a train without having 
a proper pass, or a proper ticket with him” 


[this apparently has reference to s. 68]. 


or, being in or having alighted from a 
train, fails or refuses to present for examina- 
tion or to deliver up his pass- or ticket im- 
mediately on requisition being made there- 
for under s. 69, he shall be liable to pay, 
on the demand of any Railway servant 
appointed by the Railway Administration 


in this behalf, the excess charge hereafter - 


in this section mentioned, in addition to the 
ordinary single fare for the distance which 
he has travelled.” Sub-section (3) deals 
with the excess charge referred to in sub- 
s. (1). Bysub-s. (4) it is enacted that “If 
a passenger liable to pay the excess charge 
and fare mentioned in sub s. (1)...... fails or 
refuses to pay the same on demand being 
made therefor...... the sum payable by him 
shall, on application made toany Magistrate 
by any Railway servant appointed by the 
Railway Administration in this behalf, be 
recovered by the Magistrate from the 
passenger as if it were a fine imposed on 
the passenger by the Magistrate and shall, 
_as it is recovered, be paid to the Railway 
Administration.” The defendant had admit- 
tedly purchased from the Railway Com- 
pany for the sum of Rs. 65-12-0 a ticket or 
pass which entitled him to travel on the Com- 
pany’s Railway ina First Class carriage bet- 
ween Church Gate and Malad whenever and 
as often as he chose during the three months 
from January 26, to April 25,1924. The 
Company, however, alleges that the defend- 
ant has committed a breach of the obli- 
gation contained in ss.-68 and 69 that he has 
rendered himself liable to a further pay- 
ment under s. 113 (1); it accordingly claims 
Rs. 342 for the fare and for the excess 
charge. This claim the Company could 
enforce only inthe manner prescribed by 
the Act. For, “the general rule of law (or 
rather of construction) is that where a 
general obligation is created by Statute and 
a specific statutory remedy is provided, that 
statutory remedy is the only remedy.” 


(Craies’ Statute Law, 2nd Edition, page 224). 


The defendant's liability to pay the ordinary 
fare aud an excess charge arises not from 
the contract but from the Statute. And I 
agree with the Trial Judge when he says: 
“To my mind the defendant having already 
paid for all these journeys is not liable to 
the plaintiff under the Common Law for 
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travelling without a ticket with him.” The 
plaintiff Company has clearly brought its 
claim under s. 113 of the Act; the; Act’ 
provides a particular remedy for enforcing 
it; and the plaintiff Company should follow 
that remedy. non 

For these reasons, I agree tothe order 
proposed by my Lord the Chief Justice 

N.H. | Rule made absolute. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Civit Suit No. 125 or 1924, 

February 8, 1926. . 
Present:—Mr. Rupchand Bilaram, A. J. C. 
Frru or PARSRAM HIRJI—PLAINTIFFS 


versus 
Firm or PARSRAM HASSANAND— 
DEFENDANTS. 

Stamp Act (II of 1899), ss. 32, 87, 57—Collector's 
certificate—Civil Court's power to question. 

A Civil Court cannot review the certificate granted 
by the Collector under s. 32 of the Stamp Act and its 
validity cannot be challengéd except under s. 57 
of the- said Act, on a reference by the Chief 

- Controlling Revenue Authority. |p. 749, col. 2.] 

Tukaram v. Sonaji, 10 Ind. Cas. 702; 7 N. Li- R. 26, 
followed. : 

Suit on demand promissory note under 
O. XXXVII, C. P. ©. 

Mr. Kodumal Lekhraj, for the Plaintiffs. 

Mr. Srikishandas H. Lulla, for the De- 
fendants. ; 

JUDGMENT.—This is a suit under 
O. XXXVII, C. P. O. for recovery of 
Rs. 1,970 with interest due ona demand 


_ promissory note executed by the Firm of 


Parsram Hassanand defendant in the suit 
in favour of the plaintiffs. The demand 
note is dated the 9th Mangh Sambat 1980 
corresponding tothe 15th’ February 1924, 
One Parsram son of Naraindas who was 
served as One of the partners of the de- 
-fendant firm obtained leave to defend the 
suit and on the written statement filed by 
him the following issues were raised by 
the Court. - : 

1. Was the defendant No. 1 (Parsram 
Naraindas) partner in the defendant firm. 

2. Was the Bill of Exchange in suit drawn 
by the defendant firm and is it binding on 
the defendant No. 1 

3. Was there no consideration for the 
Bill of Exchange. 

4. Had defendant No. 2 power to draw 
the Bill of Exchange. 

5. Was the said bill presented to defend- 
ant No. Lif not what is the result. 

6. General. 
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On the evidence there ean be no doubt 
‘that Parsram Naraindas was" not only a 
‘partner in the firm but one of its principal 
‘partners and is liable on the demand note. 

It appears that Parsram and Pessumal 
‘defendant No. 2 who aré two brothers and 
one Hassanand or Assanand started their 
business on the divali day of 1923 in the 
. name of Parsram Hassanand, Parsram be- 
ing the name of the present contesting 
defendant, he being the older of the two 
| brothers and Hassanand being the name 
of the third partner. The business which 
was in the actual management of Pessumal 
was carried on for a, period of three or four 
months only resulting in a heavy loss, 
The defendant firm had dealings with the 
plaintiffs on fwhich Rs. 1,970 was found 
due. Pessumal passed the "demand note in 
favour of ‘the plaintiffs and promised to 
get the plaintiffs money from Parsram who 
was then at Shikarpur. The plaintiffs 
deputed one of their servants Dewanmal 
Ex. 7 to Shikarpur to recover the amount. 
He presented the demand note for payment 
to Parsram. He was successfully put off by 
the two brothers andsent back to Karachi 
without payment and ultimately the 
‘plaintiffs were obliged to institute this suit. 
Pessumal has made himself scarce and the 
books of the partnership business are not 
forth coming. 

The plaintifis have proved by the evi- 
dence of Jessaram a servant at the defend- 
ant’s firm that the business was started by 
the two brothers and Hassanand in partner- 
‘ship. His evidence finds corroboration in 
the evidence of Bhagwandas Ex. 9 who 
attended the opening ceremony of the firm 
‘and in the evidence of the plaintiffs’ manag- 
ing partner who is also one Parsram; that 
‘the defendant Parsram had come to his 
kothi to make purchases on behalf of the 
firm. In é¢ross-examination of the witness 
Bhagwandas an attempt was made to show 
that the witness had never attended at the 
opening ceremony and his statement that 
he had made ‘the customary deposit with the 
defendant's firm at the opening ceremony 
was challenged as untrue. The witness was 
thereupon sent to his place to produce his 
account books so as to substantiate his 
‘statement and within half-an-hour of the 
witness, giving evidence he produced his 
cash book kept in the regular course of busi- 
ness and put in entry Ex. 11 which amply 
corroborates his statement. The defendant 
Parsram has denied that he was in Karachi 
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‘ing at Karachi for over twenty years 


‘20 months 


(94 I. O. 1926) 


when the opening ceremony of the defend- 
ant's firm took place. He has been es 

e 
however, attempted to lead the‘ Court to 
believe that about this time he had tem- 
porarily gone to Bombay as a servant of one 
Hiranand Khushiram where he served for 
54 months and thereafter he went to 


‘Shikarpur and stayed at Shikarpur for 1} 


months owing to ill health. He has failed 
to substantiate his evidence by the evidence 


‘of any other person. He pleaded ignorance 


of the business being done by his brother 
in the name of Parsram Hassanand and 
pretended that as he had not seen his bro- 


‘ther’s handwriting a long time he could 


not say for certain if the demand note was 
written by his brother though he admitted 
having mortgaged the family house on 
behalf of himself and his brother within 
of the date of his giving 
evidence, on the strength of a letter written 
to him by his absconding brother; that 
letter, however, he would not produce. I 
have no hesitation in holding that his evi- 
dence is false and my findings on the issues 
are as follows:— 

Issues Nos, 1 and 2 in the affirmative. 

Issue No. 3 that the demand note was for 
valuable consideration. 

Issue No. 4 in the affirmative. 

Issue No.5 in the affirmative. 

Issue No. 6. One further point has been 
raised and argued: under this issue and 
which requires special notice. 

The demand note sued on whenit was 
first presented in Court bore a four-annas 
postage stamp. Both Parsram and Hassa- 
nand had applied for leave to defend the 
suiton the ground that neither of them 
was a partner. In his application for leave 
Parsram had in addition to the plea that he 
was not a par tner, raised the following fur- 
ther plea:— 

Paragraph 3. “That a copy of the docu- 
ment served upon the applicant does not 
show that it is stamped and he consequently 
denies that it is valid in law.” 

It appears that at the hearing of the 
application for leave to defend he, fai'ed to 
urge that though the demand note bore a 
four-annas postal stamp it was not duly 
stamped and that no suit under the Sum- 
mary Chapter could, therefore, be entertain- 
ed. Both Parsram and Hassanand were 
given leave to defend on their furnishing 
security. Hassanand failed to give secur- 
ity and his application was dismissed, Tho 
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order of security against Parsram was sub- ` 
sequently altered by the Court in view 
of the fact that his property had been at- 
tached and the attachment was considered 
sufficient security. 1t may fairly be assumed- 
that the learned Additional Judicial Com- 
missiuner whose attention was drawn to the 
demand note atthe hearing of the motion 
for leave to defend considered that the 
document was properly stamped and the 
learned Pleader for Parsram either waived 
his objection or did not consider it fit to 
pressit. I am supported in this assump- 
tion bythe fact thatin the written state- 
ment filed by Parsram after he had obtained 
leave to defend the suit he did not raise 
this question or ask for a specific issue. 

Atthe hearing when the document was 
being formally exhibited the learned Pleader 
re-agitated the question in a different 
form. He contended that as the document 
bore a four-annas postage stamp it was not 
duly stamped and could not be received in 
evidence. ` ae 

Now under the Stamp Act of 1899 a de- 
mand note required the fixing of an adhe- 
sive stamp of one-anna. By Government of 
India Act XLIII of 1923 the duty for demand . 
notes exceeding Rs, 1,000 in value was 
raised from one-anna to four-annas, Under 
1. 16 of the Rules in force prior to the 
amending Act of 1923 it was permissible for 
the executing party to affix a stampof one 
anna which was inscribed for use either for 
postage or for revenue or for both postage 
and revenue. The operation of the amend- 
ing Act resulted in a two-fold hardship. 
On the one hand executants who were not 
aware of the excess duty imposed by the 
Legislature affixed one-anna stamp and on 
the other hand others, as the defendants in 
the-present case affixed a four-annas pos- 
tage stamp in ignorance of r. 16. By 
Act XIII of 1924 the Legislature has afforded 
reliefin cases where the demand notes and 
other negotiable instruments were stamped 
aceording to the old law by declaring such 
documents to have been duly stamped and 
by r. 16 of the amended Rules promulgated 
on the 5th June 1925. The Legislature has 
further declared that the adhesive stamps 
affixed to a document may be those bearing 
the words “four-annas” or two-annas or 
“oneanna” or “half-anna”’ and such 
stamps may be inscribed for use either 
for postage -or for revenue or for. both. 
postage and revenue. It would appear, 
therefore, that ifthis document had been 


749 


executed after the 5th June 1925 it would 
indubitably have been deemed to be duly 
stamped. Whether r.16 was intended to 
have a retrospective effect or not, in view 


‘of s. 76, cl (2) ofthe Act and the intention of 


the Legislature to remove the hardship 
caused by the amending Act of 1923 wasa 
moot point. Asthe plaintiffs’ Pleader was 
taken by surprise by the objection raised at 
the last moment, I permitted the document 
to be referred to in evidence subject to the 
decision as to its admissibility after the 
point was fully discussed. On 18th Novem- 
ber 1925, I acceded to the request of the 
plaintiffs’ Pleader to afford them an oppor- 


‘ tunity of approaching the Collector to vali- 


date the document under s. 37 ofthe Act 
and as the document had already been pro- 
duced in Court directed the Registrar to 
send it to the Collector to enable the plaint- 
iffs to apply to him but making it, however, 
clear by my order that it was for the Col- 
lector to decide and_ grant the necessary 
certificate if he considered it to be a fit case 
for such certificate being granted. .The . 
Collector has granted the necessary certifi- 
cate. Mr. Lulla has applied for review of 
my order and has contended that the certi- 
ficate granted hy the Collector is ultra 
vires and therefore of no effect. 

There is nothing in my order which re- 
quires to bereviewed. The course adopted 
by me was the one taken in Tukaram v. 
Sonaji (1ja case decided by the Nagpur’ 
Judicial Commissioner’s Court. It was 
open to Mr. Lulla to appear before the Col- 
lector andto satisfy him that he had no 
jurisdiction under s. 37 of the Act, which 
he failed todo. Ifhe could not attend on’ 
lëth November 1925 it was open to him to 
get a copy of my order and to apply to the 
Collector that the document could not be’ 
validated and if he has failed to fobtain 
the copy of my order up to now he has to 
thank himself. > 

The certificate having been granted by 
the Collector its validity can only be chal- 
lenged under s. 57 of the Act on a reference 
by the Chief Controlling Revenue Authori- 
ty by a High Court and nòt by me. Under 
the circumstances I do not consider it either 
necessary or desirable to discuss the ques- 
tion whether the document was affixed with 
a stamp of improper description or not and 
if not whether r.16 of the present Rules 
should be given retrospective effect. 

I pass a decree in favour of the plaintiffs 

(1) 10 Ind, Cas, 702; 7 N. L. R. 26, eM 
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against the firm of Parsram Hassanand and 
its partners defendants Nos. 1, 2 and 3 for 
the amount in suit with interest at 6 per 
cent. per annum from date of suit to pay- 
ment and costs. 
R. L. 
P. B. A. 


* PATNA HIGH COURT. 
APPEALS FxOM ORIGINAL Decrses Nos. 251 
AND 264 or 1924, 

; March 3, 1926. 
Present:—-Mr. Justice Das and 
Mr. Justice Foster. . 
In F. A. No. 251 of 1924 


Suit decreed. 





KAMLA PRASAD AND ANOTHER—OBJECTORS . 


— APPELLANTS 
` versus 
MURLI MANOHAR—AppticantT AND 
' ANOTHER—OBJECTOR—RESPONDENT. - 
Ix- F. A. No. 264 or 1924. 
CHATU LAL—OBJECTOR—APPELLANT 
Versus ` 
MURLI MANOHAR—PETITIONER— 
RESPONDENT. 

Probate and Administration Act (V of 1881), s. 21— 
Administration, grant of—Applicant claiming under 
Will—Administration completed—A pplication, whether 
to be rejected—Person challenging Will, position of— 
Grant of Letters—Title, effect on. . 

The fact that an applicant for Letters of Adminis- 
tration claims under the Will, but his claim is un- 
sustainable, would not deprive him of his right to 
administer the estate if he is otherwise entitled to 
the grant under s. 21 of the Probate and Administra- 
tion Act. [p. 751, col, 1.) 

The distinction between an application for Letters 
of Administration and for Letters of Administration 
with the Will annexed is important and should not be 
overlooked. |p. 751, col. 2.] | 

Itis of paramount necessity that the Will should be 
‘established and the establishment of the Will is one 
of the functions of the Probate Court, and, in the case 
of an application for Letters of Administration with 
the Will annexed, the Probate Court cannot decline to 
exercise that function on the ground that there is 

` nothing to be administered. [bid.] 

Lalit Chandra Chowdhury v. Baikuntha Nath 
Chowdhury, 5 Ind. Oas. 395; 14 O. W. N. 463; 15 C. L. 
J. 305; distinguished. 

A person who challenges the Will as a forgery is not 
entitled to make an application for Letters of Ad- 
ministration with the Will annexed. [p. 751, col. 1.) 

A grant of administration does not decide any ques- 
tion of title. [p. 752, col. 1J | ` 

Appeals from a decision of the District 
Judge, Muzaffarpur, dated the 10th Sep- 


tember 1224, 
In F. A. No. 251 of 1924, 
Messrs. N. C. Sinha, Rai T. N. Sahai and 
AN avadwipa Chandra Ghosh, for the Appel- 
ant, 
Messrs. Khurshaid Hasnain and Bhagwan 
Prasad, for the Respondents, 
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In F. A. No. 264 of 1924, 

Messrs. C. C. Das and C., S. Banerjee, for 
the Appellant. 

Messrs. Khurhsaid Hasnain, N. C. Sinha 
and Bhagwan Prasad, for the Respondent. 

JUDGMENT. 

Das, J.—The questionas to the genuine- 
ness of the Willwas -in controversy in the 
Court below, but is no longer in debate 
before us. The only question is whether 
Murli Manohar is entitled to a grant of . 
Letters of Administration with the Will 
annexed. It is well-settled that the right 
of administration follows the right to the 
property. Murli Manohar claims that in 
the events which have happened he is now 
solely entitled to the estate of the deceased. 
By his Will the testator devised his estate 
to his widow and his two daughters-in-law 
and then provided as follows:— 

“In case the said three Musammats die, 


. Murli Manohar, son of Ram Charan Lal my 


brother's son shall be the heir and possessor 
of the properties.” 

It is contended on behalf of the appel- 
lant thats. 124 of the Indian Succession 
Act is directly applicable and that the 
bequest in favour of Murli Manohar can- 
not take effect as the uncertain event 
specified in the Will did not happen before 
the period when the “fund” bequeathed was 
payable or distributable. Now, the “fund”, 
in this case, the estate of the testator, was’ 
distributable on his death and it is not dis- 
puted that all the three ladies survived 
him. The rule enunciated in s. 124 of the 
Succession Act is a rule of law and not a 
rule of construction, and, although it is not 
necessary for us to decide the point, it 
would appear that s. 124 operates so as to 
bar the right of Murli Manohar to take 
under the Will. : 

But my opinion on this point does not 
decide this case. The estate has never 
been administered in due course of law and 
it is necessary that the validity of the Will 
should be established and the estate ad- 
ministered. Murli Manohar is not a stran- 
ger. He is the nephew of the testator and 
in the words of s. 21 of the Probate and ` 
Administration Act “would be entitled to 
the, administration of the estate of the 
deceased if he had died intestate’. The 
ladies are dead and there is no other 
applicant for Letters of Administration. In 
these circumstances s. 21 of the Probate and - 


“Administration Act would seem to apply, 


That section provides as follows:— 


wee pote 


` [94 T. ©. 1928) 
“When there is no executor and no residu- 
ary legatee or representative ofa residuary 
legatee or,he declines or is incapable to act, 
or cannot be found, the person or persons 
who would he entitled to the administra- 
tion of. the estate of the deceased if he 
had died intestate, or any other legatee 
having a beneficial interest, or a creditor, 
may be admitted to prove the Will, and 
Letters of Administration may be granted 
to him or them accordingly.” = 
It is contended by Mr. Naresh Chandra 
Sinha that his client Kamla Prasad is at 
least the sister's son of the last surviving 
widow:and isin the position of the repre- 
sentative of the residuary legatee and so 
s. 21 will not operate in favour of Murli 
Manohar. There are two answers to this 
argument; first, the ladies were not residu- 
ary legatees but universal legatees and the 
representative of a universal legatee is not 
entitled toa grant of Letters of Administra- 
tion, and secondly, Kamla Prasad is not only 
not an applicant for a grant of Letters of 
Administration, but has put it out of his 
power to make such an application. The 
position taken up by, Kamla Prasad in his 
petition of objection is that the Willis a 
forgery and that the ladies were in posses- 
sion not by virtue of the Will but adversely 
to the whole estate and had acquired a title 


to the estate by adverse possession. That. 


being: so we must assume that he is incap- 
able to act in the discharge of his duties as 
administrator even if the term “residuary 
legatee” in s. 21 includes universal legatee. 
In my opinion s. 21 of the Probate and 
Administration Act is clearly applicable 
and Murli Manohar is entitled tothe grant. 

It was then contended that Murli Manohar 
did not base his claim on the terms of s, 21 
of the Probate and Administration Act. It 
is quite true that Murli Manohar claimed 
under the Will and so far as I can see his 
claim under the Will cannot be sustained. 
But the Will has to be established and the 
estate has to be administered and we should 
not deprive Murli Manohar of his right to 
administer the estate if he is otherwise 
entitled to the grant under s. 21 of the 
Probate and Administration Act, 

Two other points were argued before us. 
First, that there is nothing whatevtr to 
administer and that the Court below should 
on this ground have refused the application 
of Murli Manohar, and secondly, that the 
grant of Lettersof Administration wasinthe 
discretion of the learned Judge and that he 
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should not have exercised his diseretion in 
favour of Murli Manohar. The first point 
raises a question of fact, a question which 
was not raised in the petition of objection 
orin the arguments in the Court below. 
Cases have been cited to us to show that the 
delay in the application should put the 
‘Court on an enquiry as to whether there is 
anything to be administered and the deci- 
sion of the Calcutta High Court in Lalit 
Chandra Chowdhury v. Baikuntha Nath 
Chowdhury (1) was referred to. That was 
a case where the application was for Letters 
of Administration, not for Letters of Ad- 
ministration with the Will annexed. The 
distinction is important and should not be 
overlooked. It is of paramount necessity 
that the Will should be established and the 
establishment of the Willis one of the func- 
tions of the Probate Court and the Probate 
Court cannot decline to exercise that func- 
tion because the administration is complete. 
In. this case the widows were in possession 
for many years without applying for Letters 
of Administration. It is thecase of Kamla 
Prasad that the Willis a forgery, that the 
widows acquired a title by adverse posses- 
sion and that he, as the heir of the last 
surviving widow, is entitled to the whole 
estate. Ifwe refuse to entertain the appli- 
cation, then the Will is put out of the way 
and there is nothing in the world to. prevent 
Kamla Prasad from claiming a title to the 
property adversely to the estate of the tes- 
tator. In my opinion the argument is an 
impossible one and should not find favour 
in this Court. 

The last contention is that the learned 
Judge in the Court below should not have 
exercised his discretion in favour of the 
applicant for Letters of Administration, 
This is a matter not for us but for the Court 
below and this Court will not interfere 
with the discretion exercised by the learned 
Judge unless it is satisfied that that dis- 
cretion was unreasonably exercised. I am 
not prepared to say that that discretion 
was unreasonably exercised. On the con- 
trary having regard to the facts and cir- 
cumstances of the case I am clearly of 
opinion that the discretion was properly 
exercised. The appeal fails and must be 
dismissed with costs. 

“The appellant in F. A. No. 264 of 
1924 is the brother of Murli Manohar and 
he is anxious that nothing should be- de- 


(1) 5 Ind. Cas, 305; 14 ©. W.N. 463; 15 C. L. J. 303. 
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cided in these proceedings to affect his 
title to: the estate, A grant of administra- 
tion does not decide any ‘question of title. 
It merely decides the right to administer. 
There is no substance in this appeal which 
must bé'dismissed with costs. an 

Hearing fee five gold mohurs in each. 


case. 
Foster, J.—I agree. ano 
N. H, Appeal dismissed. 


BOMBAY HIGH: COURT. 
First Civin Appgat No, 168 os 1923. 
September 2, 1925. 
‘Present:—Sir Norman Macleod, KT., 
Ghief Justice, and Mr. Justice Coyajee. 
JINABHAI NATHABHAI RASHIA— 
PLAINTIFF—APPELLANT 

: versus - . 
Tun COLLECTOR ano TALUQDARI- 
SETTLEMENT OFFICER—DErgnpant 
at va GT af 1888) 93—Bomb 
j dars) Act (VI of 1888), s. 3—Bombay 
e jaka, Cake ey of 1879), ss. 111, 150— 
Land revenue,- meaning Wa Nn 
" p recover ATTE 4 
Otte en nd yana as used in s. 150, Bombay 
Land Revenue Code, is not confined to one particular 
kind of land revenue, namely, assessment but covers 
every other’ kind, of reyenue from land payable to 
Government by any person on ‘account of land held 
. py or vested in him. [p. 752, col. 2; p. 753, col 11 
Section 33, Gujarat Taluqdars' Act, gives complete 
owers to a, Government Officer in the temporary 
management of a talugdar's estate to recover arrears 
of revenue including rent. [p. 752, col. 2.) 
First appeal from a decree passed by the 
Joint Judge, at Ahmedabad, in Civil Suit 
.7 of 1921. 7 
ie H. V. Divatia, for the Appellant. 
Mr. Dave (with ane Mr. R. J. Thakor), 
espondent No. 2. 
oer flap ate tag ation 
acleod, C. J.—The plaintiff sued to 
renee the gum of Rs, 57-49 which the 
defendant's officers were alleged: to have 
unjustly and unlawfully levied from him 
on September 22, 1920, and to have a per- 
manent injunction restraining the defend- 
ant in future from recovering either 
by himself or through ‘his officers. any 
amount in excess of what he had been 
paying for the land in his possession. The 
first question was whether the plaintiff as 
a tenant of the suit land wasa permanent 
tenant of the talugdar of Dehwan ata fixed 
rent or a tenant-at-will. It can hardly be 
disputed that the Judge was right in hold- 
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ing tbat the plaintiff failed to prove any- 
thingin the nature of a permanent tenancy. 

The next question then was whether the 
arrears of rent-which had been recovered 
by the defendant were illegally recovered 
under powers not possessed by the-defend- 
ant who was a Taluqdari Settlement Officer, 
Section 111 of the Land Revenue Code 
has been incorporated in s. 33 of the Gujarat 
Taluqdars’ Act VI of 1888 and now runs as 
follows :— ‘ 

“In the event of any talugdar's estate 
coming under the temporary management 
of Government Officers, it shall be lawful 
for the Collector, Taluqdari Settlement . 
Officer, or'other officer appointed by Gov- 
ernment in this behalf, subject, in any case, 
to which it applies, to the proviso tos, 29 
of the Gujarat Taluqdars’ Act, 1888, to let 
out the lands thereof at rates determined 
by means of a Survey Settlement or at such 
other fixed rates as-he may deem to be 
reasonable, and to sell the occupancy of 
unoccupied lands by auction, and otherwise 
to conduct the revenue management thereof 
under the rules for the management of un- 
alienated lands not comprised within a talug- 
dar’s estate, so far as such rules may Le 
applicable and for so long as the said estate 
shall be under the management of Govern- 
ment Officers,” 

It would appear that that section gives 
complete powers to a Government Officer 
in the temporary management ofa taluq- 
dar’s estate to manage the revenue in the 
same way as the Collector: would manage 
the revenue of an unalienated village. The 
contention is that in this case the payments 
exacted from the plaintiff were payments 
of rent and not land revenue, and that 
under s. 150 of the Land Revenue Code 
only arrears of land revenue could be re- 
covered by the process mentioned in that 
section. There is no definition of the term 
“Jand revenue” in the Land Revenue Code, 
although inthe Bombay Revenue Jurisdic- 
tion Act which was passed three years 
before the Land Revenue Cede, “land re- 
venue” is defined as meaning “all sums 
and payments, in money or in kind receiv- 
ed or claimable by or on behalf of Govern- 
meng frem any person on account of any 
land held by or vested in him, and any 
cess or rate authorised by Government 
under the provisions of any law for the timé 
being in force.” It seems: to me that- we 
cannot restrict the meaning of the term 
“Jand revenue” in-s. 150 to cne particular 
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kind of land revenue, that is to say, assess- 
ment, so that, if any other kind of revenue 
from land is payable to Government by any 
person on account of any land held by or 
vested in him, and he falls into arrears in 
the payment of such revenue, it cannot be 


recovered from him under s. 150. But in. 


any event the words of s. 33 of the Gujarat 
Taluqdars’ Act are wide enough to give 
the Collector full powers of management 
for the collection of revenue in the same 
way as the Collector enjoys for the manage- 
ment ofunalienated land. It would certain- 
ly bea very strange thing if the Talaq- 
dari Settlement Officer in charge of the 
taluqdar’s estate should have to proceed by 
the ordinary process of the Civil Courts 
‘before he could recover the arrears of 
revenue. 
by which “superior holders shall upon 
written application to the Collector, be 
entitled to assistance, by the use ‘of pre- 
cautionary and other measurés, for the re- 
covery of rent orland revenue payable to 
them by inferior holders, or by co-sharers 
in their holdings, under the same rules, 
except that contained in s. 137, and in the 
same manner, as prescribed in Ch. XI for 
the realization of land revenue by Govern: 
ment.” It would be still more remarkable 
if, when a superior holder is entitled to 
get such assistance from the Collector, the 
Collector himself when in charge ofa talug- 
dari estate had not the same powers for 
the recovery of arrears of revenue due from 
persons by whom lands within the taluq- 
dar’s estate are held. 

Reference may also be made to Dalu- 
chard Fulchand v. Gulabbhai Kanthadji 
(1) in which it was held by Mr. Justice 
Heaton that the provisions of the Land 
Revenue Code would apply in cases where 
a talugdar's estate came under the tempo- 
rary management of Government Officer, 
so that he would be empowered thereunder 
to attach and recover alf arrears. In that 
case the arrears tobe recovered were arrears 
of assessment, but the ratio decidendi that. 
s 33- gave the Collector the same powers 
which he had under the Land Revenue Code 
to recover assessment, would apply to this 
case, so that, in my opinion, the Collector 
had power to enforce the payment of arrears 
of revenue. I think that the judgment of 
the Court below is right and the appeal 
must be dismissed with costa, 


(}) 3k Ind. Cas. 198; 18 Bom, L. R, 323, 
48 
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Coyajee, J.—I agree. By s. 33 (2) of 
the Gujarat Taluqdars’ Act, 1888, it is enact- 
ed that the provisions of the Bombay Land 
Revenue Code when applied to any estaté 
to which that Act extends “shall be subject 
to the following modification, namely :— 
(e) for s. 111 the following section shall be 
deemed to be substituted, viz.:— 

“Section 111. In the event of any talygq- 
dar's estate coming under the temporary 
management of Government Officers, it 
shall be lawful for the Collsctor, Taluqdari 
Settlement Officer, or other officer appoint- 
ed by Government in this behalf...to let 
out the lands thereof at rates determined 
by means of a Survey Settlement or at such 
other fixed rates as he may deem to be 
reasonable, and te sell the occupancy of 
unoccupied lands by auction, and otherwise 
to conduct the revenue management thereof 
under the rules for the management of ui- 
alienated lands not comprised within a 
talugdar’s estate so far as such rules may be 
applicable.” 

In my opinion thé expression “rules for 
the management of unalienated lands” 
occurring in that section, whatever else it 
may mean, includes the relevant provisions 
of the Bombay Land Revenue Code. Sec- 
tion 111, as thus substituted, provides for 
the revenue management of taluqdari 
estates, which may be temporarily under 
Government management. It does not say 
that the powers of the Taluqdari Settle- 
ment Officer during his management are 
only those possessed by the taluqdar him- 
self before the management begins, He is 
expressly empowered to let out the lands 
of the estate at such fixed rates as he 
might deem to be reasonable, to sell the 
occupancy of unoccupied lands by auction 
“and otherwise to conduct the revenue 
management thereof under therules for the 
management of unalienated lands.” 

He is, in my judgment, empowered when 
necessary, to take action under ss. 150, 152 
and 154 of the Land Revenue Code. This 
construction is in consonance both with the 
object and the provisions of the Gujarat 
Taluqdars’ Act. The object apparently is 
that the management should be conducted 
expeditiously and economically within the 
legal rights possessed by the Collector or 
the Taluqdari Settlement Officer as the 
case may be. In this case a detailed sui vay 
was introduced in- the village of Gou-a 
where the lands in suit are situated, in the. 
year 1912, some time after the Government 
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management began, All the holdings were 
then treated as tenancies-atwill. This 
Jed to the institution of Suit No. 22 of 1913 
as a test case,in which Dola Jita and an- 
other asked for a declaration that their 
holdings were held by them on permanent 
‘tenure, and that they were not liable to 
ejectment while they paid the salami. The 
suit failed both in the District Court and, 
om appeal, in the High Court. Thereafter 
‘the notice, Ex. 40, was served on the plaint- 

iff in this casein December 1918. On his 
failing to comply with it, the Taluqdari 
Settlement Officer adopted the measures of 
which the plaintiff now complains. 

` In my opinion, the conclusions arrived at 
by the Trial Judge are right; and I would 
add that in the Trial Court the defendant's 
Counsel stated that his client had no inten- 
tion of evicting the plaintiff and, therefore, 
the Judge did not consider the third issue 
in the case. - : 

R. L. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First CıvıL APPEAL No. 45 or 1924, 
August 11, 1925. 

Present:—Mr. Kotval, A. J..0, 
Musammat ASABI AND OTHERS— 
DEFENDANTS— APPELLANTS 

versus 8 
RKANHYALAL—PLAINTIFF—RESPONDENT. ` 

Muhammadan Law—Dower—Widow in possession of 
husband's property—Widow's right against secured 
creditor. 

A Muhammadan widow in possession of her hus- 
band’s estate in lieu of her dower has no right to retain 
possession against a creditor of her husband’ whose 
debt is secured by that estate. 

Hamira Bibi v. Zubaida Bibi, 36 Ind. Cas. 87; 38 
A. 581; 14 A. L. J. 1055; 21 C. W. N. 1; 18 Bom. L.R. 
999; 31 M.L. J. 799; 20 M. L. T. 505; 4 L.W. 602; 


(1916) 2M. W. N. 551; 1 P. L. W. 57: 25 C. L. J. 517; | 


431. A, 294 (P. O.), Maina Bibi v. Vakil Ahmad, 86 
Ind. Cas. 579,52 L A. 145; 23 A. L. J. 115; A. L R. 
1925 P. O. 63; 2 O. W. N. 180; L. R.6 A. (P. C.) 25: 48 
M. L. J. 667; 27 Bom. L. R. 796; 47 4.250 (P.O), 
distinguished. i 

Ameer Ammal v. Sankaranarayana Chetty, 25 M. 
658 and Beeju Bee v. Moorthiya Sahib, 53 Ind. Cas. 
905; 43 M. 214; 37 M. L. J. 627; 26M. L. T, 419; 11 L. 
W. 150, referred to. i 


Appeal against a decree of the Subordi-. 


nate Judge, First Class, Betul, dated the 
12th of February 1924. 
Mr. Fida Hussain, for the Appellants, 
Messrs. M. N. Fog and K. M. Dharmadhi- 
kari, for the Respondent. 


ASABI V. KANHYALAL, 
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JUDGMENT.—The plaintiff Kanhaiya- 
lal sues on a mortgage, dated the 20th July ' 
1909, executed by one Sultan deceased and 
his sons Sarwar, Fattu and Chhotoo. 
Fattu and Chhotoo are dead. Sarwar is 
defendant No.1. Mulanbi widow of Sultan 
is defendant No. 2. Minubi and Asabi 
widows and Kamru, Nasru and Rahmu sons 
of Fattu are defendants Nos. 3 to 7. Musam-. 
mat Nazim widow and Sheikh Chand son 
of Chhottoo are defendants Nos. 9and 10. 
Defendant No. 8 Minaruddin is a transferee 


‘from defendants Nos. 3, 3, 6 and 7. 


The defence pleas with which we are 
concerned in this appeal are two. The 
first is that the mortgage-deed is not duly 
attested and the second that Minubi, Asabi 
and Nazimbi being in possession of the 
mortgaged property under a claim of dower 


- since 1920, when their husbands Fattu and 


Chhotoo died, their lien of dower has prior- 
ity over the mortgagee's lien. Both pleas 
have failed in the lower Court and the three 
widows have appealed. .` , 

[The discussion of first defence plea 
is not necessary for purposes of this report | 
and is, therefore, omitted:—Ed. | 

Asregards the second point it is argued 
that the right of ‘widows to retain pos- 
session is available against everybody 
including even the secured creditor of her 
husband. A claim for dower is a debt 
and ranks with unsecured debts of the 
husband: Hamira Bibi v, Zubaida Bibi (1). 
But when a widow has lawfully and with- 
out force or fraud taken possession of her 
husband's estate in lieu of dower she has 
the right to retain it till the dower is paid. 
The right has no analogy to a mortgage 
for the widow has no-estate or interest in 
the property : Maina Bibi v. Vakil Ahmad 
(2). The cases cited in support of the 
right are cases between the widow and the 
heirs of her deceased husband where the 
right was held available against the heirs. 
No authority has been- quoted where it has 
been held to prevail against creditors hold- 
ing the security of the husband's property. 
The reason for allowing the right of reten- 
tion as against the heirs appears to be that 


(1) 36Ind. Cas. 87; 38 A. 581; 14 A. L; J. 1055; 21 O 
W: N. 1; 18 Bom. L, R. 999; 31 M. L.iJ. 799; 20 M. L 
T., 505; 4 L. W. 602; (1916) 2 M. W. N, 55l; 1 P.L. W 
57; 25 C. L. J. 517; 43 I. A. 294 (P. C.) 

(2) 86 Ind. Cas. 579; 52 I. A. 145; 2$ A. L. J. 115; A, 
1. R. 1925 P., O. 63; 2 O. W. N, 180; L. R.6 A. (P. C.) 


C. 
25; 48 M. L. J. 667; 27 Bom, L, R. 796; 47 A. 250 (P. O.). 
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dower has priority over the rights of the 
husband's heirs and the legacies bequeathed 
by him. 

In Ameer Ammal v. Sankaranarayana 
Chetty (3) the property of which the widow 
wasin possession had been mortgaged by the 
husband and the mortgagee had’ it sold in 
execution of his decree. It was held that 
the widow was not entitled to retain posses- 
sion of it against the purchaser. This case 
has been cited without comment or disap- 
proval in their books on Muhammadan Law 
by Mulla and Tyebji though Ameer Ali in 
his book expresses the opinion that the 
view taken in that ruling is rather strained. 
Ameer Ali's opinion is based on the view 
that once the widow lawfully. obtains pos- 
session in lieu of her dower, her position 
becomes that.of a mortgagee in possession. 
This view, however, has not been endorsed 
in Maina Bibi v. Vakil Ahmad (2). The 
case has also been referred to in Beeju Bee 
v. Moorthiya Sahib (4) apparently with 
approval. i 

Iam, therefore, of opinion that a Muham- 
madan widow in possession of her deceased 
hushand’s estate in lieu of dower has no 
right to retain possession against a creditor 
of her husband whose debt is secured by 
that estate. 

The appeal fails andis dismissed. The 
costs of respondent No. 1 will be paid by 
the appellants. 

R. L. 

(3) 25 M. 658. 

(4) 53 Ind. Cas. 905; 42 M. 214; 37 M. L. J. 627; 26 
M. L. T. 419; 11 L. W. 150. ` 


Appeal dismissed. 





BOMBAY HIGH COURT. 
Cryin APPLIGATION No, 226 or 1925. 
September 29, 1925, 
Present-—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
SHESHAGIRI SHAMBULINGA 
UPADHYA AND OTHERS—APPLICANTS 
3 H versus : 
MANJAYA SANNAYA SHANBHOG— 
OPPONENT. 

Civil Proçedure Code (Act V of 1908), s. 110—-Appeal 
to Privy Council—Mesne profits subsequent to, High 
Court decree-—Valuation. 

Mesne profits subsequent to the date of the High 
Court decree which have been awarded to the decree~ 
holder, cannot be taken into consideration in making 
ee estimate of the value under para. 2 of s.110, O. P. 


"Raoji Bhikaji v. Lakmibai, 55 Ind. Cas. 972; 44 B. 
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104; 22 Bom. L. R. 243, Surendra Nath Roy v. Dwarka 
Nath Chakrabutty, 35 Ind. Cas. 605; 44 C. 119; 24 C. 
L. J. 350; 21 C. W.N. 530, Mahabir Prasad’ Singh 
v. Anup Narain Singh, 46 Ind. Cas. 137; 3 P. L. J. 917; 
(1918) Pat. 216; 5 P. L W. 327, Moti Chand v. Ganga 
Prasad Singh, 24 A. 174; 29 'I. A. 140; 6 C. W.N. 362; 
4 Bom. L. R. 159; 8 Sar. P. ©. J. 247 (P.O), 
Subramania Aiyar v. Sellammal, 31 Ind. Cas. 296; 
39 M. 843; 2 L. W. 1057; 18 M. L. T. 450; (1915) M. W. 
N. 941; 30 M. L. J. 317; Gooroopershad Khoond v. 
Jugguichunder, 8 M. 1. A. 166; 3 W. R.P. C. 14; 13 
Moo, P. C. 472; 1 Suth. P. C. J. 399; 1 Sar. P. C. J. 742; 
19 E. R. 493; 15 E. R. 117; 132 R. R. 150 and Doorga 
Dass Chowdry v. Ramanauth Chowdry, 8 M. I. A. 262; 
19 E. R. 530; 1 Sar. P. C. J. 772, referred to. 

Mr. Jayakar (with him Messrs. S. 5. 
Patkar and S. N. Karnad), for the Appli- 
cants. 

Mr. G. P. Murdeshwar, 
No. 1. ; 

JUDGMENT.—A question has been 
raised as to whether mesne profits sub- 
sequent to the date of the High Court 
decree, which have been awarded to the 
decree-holders, can be taken into considera- 
tion in making an estimateof the value 
under para. 2 of s. 110 of theC, P.C. In 
our opinion, the answer to this is that 
they cannot. Jt has been held in Raoji 
Bhikaji v. Lakmibai (1) following the case 
of Surendra Nath Roy v. Dwarka Nath 
Chakrabutty (2) that the value under s. 110 
ought to be ascertained as at the date of 
the High Court decree under appeal, and 
on that principle mesne profits subsequent 
to the decree cannot be taken into account, 
There. is no practice cf this Court allowing 
such mésne profits to be taken into account 
and the practice of the Calcutta High Court 
referred to in Mahabir Prasad ¢Singh v. 
Anup Narain Singh (3) covers only mesne 
profits up to the date of the decree of the 
Appellate Court. The decision of the Privy 
Council in Molt Chand v. Ganga Prasad 
Singh 4) that interest subsequent to a 
decree should not be allowed to be includ- 
ed,—would seem applicable to the case of 
mesne profits, as has been held in Sub- 
ramanta Aiar v. Sellammal (5) and the old 
rulings of the Privy Council in Goorooper 
shad Khoond v. Juggutchunder (6) and 

(1) 55 Ind. Cas. 972; 14 B. 104; 22 Bom. L. R. 243. 

(2) 35 Ind. Cas. 605; 44 C. 119; 24 C, L. J. 350; 21C. 
W. N. 520. 

(3) 46 Ind. Cas. 137; 3 P. L. J. 377; (1918) Pat. 246; -5 
P. L. W. 327. 

(4) 24 A. 174; 29 I. A. 40; 6 O. W. N. 362; 4 Bum. L, 
R. 159; 8 Sar. P. C. J. 247 (P. C.). 

(5) 31 Ind Cas. 296; 39 M. 843; 2 L. W. 1057; 18 M. 
L. T. 450; (1915) M. W N. 941; 30 M. D. J. 317. 

(6) 8M.1. A 166; 3 W.R. P.C. 14; 13 Moo. P. O. 
472, 1 Suth. P. C. J. 399; 1 Sar. P. C. J, 742; 19 B. R, 
493; 15 E. R, 117; 132 R. R, 120, 


for Opponent 
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Doorga Dass Chowdryv. Ramanauth Chowdry 
(T). were against any inclusion of interest 


or: mesne profits claimed subsequent to 
‘the: decree. | i 

' Therefore, we direct thelower Court to 
inquire whether the final order of this 
.Court involves directly or indirectly some 
‘claim or question to or respecting property 
of Rs. 10,000 or upwards taking such pro- 
perty to be land in suit-.as atthe cate of 
“the High Court decree, namely, August 22, 

1924, and excluding any mesne profits 
awarded under the decree. 


R. L. Order accordingly. 
(7) 8 M. I. A. 262; 19 E. R. 530; 1 Sar. P. C. J. 772. 


MADRAS HIGH COURT. 
‘ Orvit, APPEAL No. 347 or 1922. 
: February 2, 1925. 
Present :—Sir Charles Gordon Spencer, KT., 
. and Mr. Justice Odgers. 
. 8 A. MOHAMMAD YAKUB SAHIB 
——PLAINTIFF—APPELLANT 
VETSUS - 
MAHABOO BI BI AND ANOTAER— 
DarenDanrs—REsPONDENTS. 
> Transfer of Property Act (IV of 1882), s. 55— 
Construction of document—Sale of property with right 
to re-purchase—Sale or security for money. _ 

‘A person executed a sale of certain properties to 
another for Rs. 3,500 and on the same day obtained 
a countef-agreement from the vendee providing that 
atthe end of any fasli before three years from date, 
the vendor might re-purchase the property conveyed on 
paying the total sale price. The property sold was 
worth very much more than Rs. 3,500. The vendor 
was to bear the expenses of the deed of re-conveyance 
and was also to pay interest on a sum of money pay- 
able to a third person to whom the property had been 
ugufructuarily mortgaged and whose mortgage had two 
years more still to run. There was no defeasance 
clause on the grantor or vendor failing to pay by the 
fixed date. There was a power in the vendee tore- 
cover the sum named as the price of re-purchase. 
Moreover the price payable by the grantor on the re- 
purchase was not fixed but was subject to an account 
for the cost of a well and for repairs. The two deeds 
were executed within two hours of each other. They 
were registered together and the stamp papers bore 
consecutive numbers: h 

Held, that the documents really and substantially 
formed asingle transaction and the conveyance was 
not intended as an absolute sale but only as a security 
forthe money. [p. 757, col. 2; p. 758, col. 11 

_ Palaniappan v, Subbaraya Gounden, 22 Ind. Cas, 
“4,11. W. 80; 14 M. L. T. 579; (1914) M. W.N. 222, 
“Bapuji Apaji v. Senavaraji Marvadi, 2 B. 231; 1 Ind. 
Dee. (N. s.) 580 and Narasingerji Gyanagerji v. Panu- 
ganti Parthasaradhi, 82 Ind, Oas. 993; 47 M. 729; ALR. 
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1924 P. C. 226; 20 L. W. 701; 100. & A. L. R. 1178; 
47M. L. J’ 809; (1924) M.. W. Ñ. 915; 40 C. L. J. 481: 
27 Bom. L. R. 4; 29 0. W. N. 246; 51 I. A. 305; 26 P. L. 
R. 18; 23 A. L. J. 161; L. R.6 A. (P. 0) 41; 1 0. W. 
N. 684 (P. O.), relied on, j 


Appeal against a decree ofthe District 
Court, North Arcot at Vellore, in O. 8. 
No. 74 of 1920. 

Mr. K. Rajah Iyer, for the Appellant. 

Mr. K. Narasimha Iyer, for the Respond- 


vents. 
3 JUDGMENT. 

Odgers, J.—In this case the parties 
are Muhammadans, The plaintiff is the son 
of defendant No. ] his mother. Defendant 
No. 2 is said to be the foster daughter's 
husband of defendant No. 1.. The plaintiff 
came of age at the end of 1916. His mother 
and as he alleges, defendant No. 2 managad 
his properties during his minority. In 
O. S. No. 55 of 1911 on the file of the 
Sub-Court, North-Arcot, the ` plaintiff 
brought asuit against defendant No. 1 to 
recover the value of alienations improperly 
made by her of his property during his 
minority and got a decree for Rs. 3,885-14-0, 
On 19th July, 1908, defendant No, 1 exe- 
cuted to defendant No. 2 an ostensible sale- 
deed of herown properties (Ex. A) and on 
the same day a counter-agreement Ex. B 
for the re-purchase of these properties was 
executed between the same parties. On 
27th November 1919, two days after the 
institution of the suit O. S. No. 55 of 


“1919 above referred to, defendant No. 1 


executed another deed (Ex. G) in favour of 
defendant No. 2 whereby she purported to 
release to defendant No. 2 her right of pur- 
chase under Ex. B. The plaintiff seeks 
to have it declared (a) that-defendant No. 1's 
right of redemption in her properties still 
subsists and, therefore, that itis liable to 
attachment to satisfy plaintiff's decree in 
O. S. No. 55 of 1919, in other words 
that Exs. A and B are in fact a mortgage 
by conditional sale and not a-sale with an 
option of re-purch§se and (b) that Ex. G is 
voidable and should be avoided under s., &3 - 
of the Transfer of Property Act, 

Defendant No.lhas been ex partethrough- 
out. Ea 

The District Judge found that the trans- 
action was nota mortgage but asale with 
option of re-purchase and further that Ex 
G did not offend against the provisions of 
s. 53 of the Transfer of Property Act. 
Hence this appeal by plaintif. 

The first question, therefore, for decision 
is whether Exs. A and B- really evidence 
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n intention to effecta mortgage by con- 
litional sale. Jèxhibit A was, as stated, 
xecuted on 19th July, 1908, and according 
o P.-W. No. lat YA. m.in the morning. 
t purports .to bean out-and-out sale the 
‘onsideration being Rs. 700 in cash and the 
yayment of Rs. 2,800 due on a prior pos- 
lessory mortgage and. promissory note in 
favour of one Ibrahim Sahib. There is no 
mention of Ex. Bin Ex. A. Exhibit B said 


0 have been executed at 1l a, M. on the’ 


same day refers to Ex. A and stipulates 
shat at the end of any fasli before 30th 
June 1911, defendant No. | may re-purchase 
ihe property conveyed by Ex. A, on pay- 
ing the said total sale price Rs. 3,500” 
“according to the followings particulars, 
she expenses: incurred by digging and con- 
structing new wells or by re pairs to be paid 
back. Defendant No. 1 was to bear the 
2xpenses of the deed of re-conveyance. The 
executant of Ex. B defendant No. 2 was out 
of possession of the properties purported 
to be transferred by Ex. A till 30th June 
1910 the possessary mortgagee Ibrahim be- 
ing in possession till then. He, therefore, 
stipulated that defendant No. 1 should pay 
him 12 percent. on the Rs. 800 (ur Rs. 700) 
said to have been advanced by himself. 
The expenses for wells and repairs were 
also to be ascertained and re-paid. Is this 
a mortgage or an outright sale with option 
of re-purchase? To begin with, the lands 
purport to be sold for Rs, 3,500. They are 
about 8 acres in extent. Plaintiff wit- 
ness No, 1 (an attestor) declares that 
the lands are worth more than Rs, 3,500. 
Plaintiff witness No. 3 says that 10 
or 12 years ago (he was giving evi- 
dence in 1922) the lands would be worth 
Rs. 800 (a cawni), He himself purchased 
adjoining lands at Rs. 800 a cawni and sold 
them for Rs. 1,450. Four of the 54 or 6 
cawnies of the suit lands are “best”. He 
purchased lands in 1912 for Rs. 520 to 
Rs 675 an acre. Objection is made that these 
transactionsare not supported by documents 
whereas- D. W. No. 2 purchased lands in 
the same village 2acres (Ex. 5) at Rs. 485 an 
acre. He had, however, tobuild a new well at 
a cost of Rs. 300. The lands of defendant 
No. 1 bave good irrigation. Defendant wit- 
ness No.3 purchased | acre6£ cents at Rs. 350 
per acre (lèk. VI, 1906). On a consideration 
of the whole evidence, on this point, I have 
eome tothe conclusion that the value of 
the lands in question in 1908 was about 
Rs. 6,500; at all events, very much more 
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than Rs. 3,599. This is a strong indication 
that a sale was not intended: ` 


Narasingerji ``. 
Gyanagerji v. Panuganti Parthasaradhi (1). 


Again interest is payable on the Rs, 800, ` 
There is no evidence of bargaining over 


the sale price: . see Narasingerji Gyana- 


gerjt v. Panuganti Parthasaradhi . (1). te 


is said for the respondent that this was" ` 


payable for two years only as defendant ~~ 
No. 2 was necessarily out of possession for’ 


this period that is, of course, assuming that 
payment had to be ‘made by 30th June, 
1910. If time was really of the essence of 
the contract, what was the need for Ex. G 
in 1919 nine years after the lands had passed 
according to respondents irrevocably into 
the possession of defendant No, 2? Far- 
ther there is no defeasance clause on the 
grantor or vendor failing to pay by the 
fixed date. Again, the grantor or mort- 
gagor (defendant No. 1) had to pay the costs 
of the re-conveyance; this isa sign ofa 
mortgage, (cf. s. 60, Transfer of Property 
Act), whereby the mortgagor has a right 
to redeem on payment of the costs. Was 
there a power in the vendee, to recover the 
sum named as the price of re-purchase? I 
think there was, 

“T undertake to execute a sale-deed in 
your favour according to your request (an- 
other sign of a mortgage (cf. s. 60 of the 
Transfer of Property Act) at your expense 
within the said fixed time, on condition of 
your paying the sale price, interest and 
other expenses”. Moreover the price pay- 
able by the grantor on the re-purchase was 
not fixed but was subject to an account for 
the cost of the well and repairs. In addi- 
tion to these facts, we have the two deeds 
(Exs. A and B) executed within ‘two hours 
of each other. They were registered toge- 
ther, the stamp papers bear consecutive 
numbers (cf. cross-examination of defend- 
ant No. 2as D. W. No, 4). In my opinion 
these two documents really and substan- 
tially form a single transaction within the 
ruling in Palaniappan v. Subbaraya Goun- 
den (2) for although Ex. A does not refer 
to'Ex. B. Exhibit B does refer to Ex. A. 
The question is whether Exs. A and B 
taken together were intended as a security 


(1) 82 Ind. Cas. 993; 47 M. 729; A. I. R. 1924 P. O 
226: 20 L. W. T01; 100. & A. L. R. 1172; 47 M L.J 


809; (1924) M. W. N. 915; 40 C. L. J. 481; 27 Bom, I 


R. 4; 29 O. W. N. 246; 51 T, A. 305; 26 P. L. R. 18; 23 
A.L. J.161; L. R. 6 A. @.C.) 41; 10. W. N. 684 
P. C.). : 
i (2) 22 Ind. Cas. 4; 1 L, W. 80; 14 M. L. T. 579; (1914) 
M: W N. 299, 


a. 
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for money. I have no hesitation in holding 
they were. Some ofthe indicia of sucha 
transaction are classically set out in Butler's 
Coke on Litleton cited in Bapuji Apaji v. 
Senavaraji Marvadi (3). The passage is as 
follows :— f 
“In many of these cases the Courts have 
found it necessary, not only to apply their 
general principles, but to determine the 
fact, whether the conveyance was intended 


as an absolute sale, or as a security for the - 


money. Ifthe money paid by the grantee 
was not afair price for the absolute pur- 
‘chase of the estate conveyed to him, if he 
was not let into the immediate possession 
of the estate; if, instead of receiving the 
rents for his own benefit, he accounted for 
them tothe grantor, and only retained the 
amount of the interest; or, if the expense 
of preparing the deed of conveyance was 
borne by the grantor, each of these cir- 
cumstances has been considered by the 
Courts as tending to prove that the con- 
veyance was intended to be merely pig- 
norititious”. 
_ With many of these particulars the plaint 
transactions agree, and the passage fortifies 
my own opinion of them. ; 
As my conclusion on the first point must 
be in favour of the appellant, it seems 
'hardly necessary to discuss the second as 
to which the District Judge has given no 
reasons for his finding. Exhibit G does 
not purport to bea release ofthe equity 
of redemption. The words translated 
‘right of purchase’ should, it is said, more 
properly be “the right belonging to me” 


I give up. In para, 10 of his written statc- 


ment defendant No. 2 denies that defend- 
ant No. 1 had any right of redemption 
in the suit properties or that Ex. G parted 
with any such right. Defendant No. 2as 
D. W. No. 4 says he took Ex. G from de- 
fendant No. | asthe period fixed in Ex. B 
1919 was over and he asked defendant No. 1 
for the money he had lent her. 

“He said she would file a suit. She said 
she had time to get back the Jands and 
frightened me with threats of a suit,” 

This confirms the view taken of the trans- 
actions, The threatened suit could have 
been nothing but a suit for redemption. 
Defendant No. 1 said “she had time”. If 
the -property had become the defendant 
No. 2s on 30th June, 1910, this was of 
course absurd in 1919. Defendant No. 1 


(3) 2 B. 231; 1 Ind. Dee. (x. s.) 580. 
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does not come forward to say that it was 
the equity of redemption she parted ‘with 
by Ex. G. Defendant No. 2 admits that 
nothing was paid under Ex. G the considera- 
tion for which was the amount previously 
paid to defendant No. 1 by defendant No. 2 
under the promissory note referred to in 
the document. The witness to this promis- 
sory-note transaction was admittedly alive 
and was not called, The promissory note 
is not forthcoming and no reasons for the 
borrowing are alleged. Itis said to have 
been delivered up to defendant No. 1 when 


-Ex. G was executed. lf it was in existence, 


itcould have been produced though defend- 
ant No. 1 was ex parte. No reference is 
made in the written statement of defend- - 
ant No. 2 to the promissory note but in 
para. 10, defendant No. 2 says he advanced 
defendant No. 1 money for maintenance. 
This he in cross-examination admits to be 
untrue. He says, he had no knowledge of 
the institution of the Suit No. 55 of 1919. 
No summons had been served on him at the 
dateof Eg. G. Thisis by no means con- 
clusive as to defendant No. 2’s knowledge. 
An effort was made to show that there 
was no collusion between defendant No. 1 
and defendant No. 2 but Iam not satis- 
fied. as to this. In O. S.No. 55, of 1919 
it is true defendant No. 1 was ex parte. 
Plaintiff withdrew the suit against defend- 
ant No, 2 with liberty to bring another. 
He was apparently not then in a position 
to prove that defendant No. 2 had any- 
thing to do with the alienation of his (plaint- 
iff’s) properties. Defendant No. 2 admits 
that defendant No. 1 is the widow of his 
wife’s maternal uncle. I think that under 
the circumstances in which Ex. G came 
to be executed, as far as appears from the 
document and from the evidence, it wasa 
collusive and fictitious document got up 
between defendant No. 1 and defendant 


. No, 2 for the purpose of attempting to place 


the property of defendant No. 1 beyond the 
reach of plaintiff in his execution procéed- 
ings. In my opinion it falls within the 
mischief of s. 53, Transfer of Property Act, 
and should be set aside. 

The result is that the appeal‘is allowed 
with costs throughout and a decree will be 
passed for plaintiff as prayed, 

Spencer, J.—I agree. 

VNV Appeal alowed, 
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sion of theland. It was both undesirabl® ' 
and unnecessary to go into the question aë ~ 


(94 I. C. 1926} BHAWANI DIN V, SATROHAN SINGH, 


OUDH CHIEF COURT. 
-First Civit AePRAL No. 49 or 1925. 


March 31, 1926, 

Present:—Sir Louis Stuart; Krt., Chief 
Judge, and Mr. Justice Raza. 
BHAWANI DIN AND orgers—Dasrenpants 
—APPELLANTS 

_ Versus 
SATROHAN SINGH AND OTHERS—- 
PLAINTIFFS— RESPONDENTS. 

Procedure—Mortgage, suit on—Redemption decree. 

Ina suit for possession by a mortgagee under the 
terms of the mortgage, a mortgagor endeavouring to 
get the mortgage set aside cannot be given a decree 
for redemption without a suit to that effect on his 
plea that in the event of mortgage being held to be 
good against him he should be permitted to redeem it. 


Mohammad Sher Khan v. Swami Dayal, 68 Ind. Cas. 
853; 25 O. O. 8; 44 A. 185;20 A. L. J. 476; 9 O. L. J. 
81; 49 I: A 60; 30 M. L. T. 220; 42 M. L. J. 584; 35 C. 
L. J. 488; 24 Bom. L. R. 695; (1922) M. W. N. 378; A. 
I. R. 1922 P. 0. 17; 4 U. P, L. R. (P. C.) 50; 28 0. W. 
N. 79 (P. O.), distinguished, 


Appeal againsta decreé of the Subordinate 
4 Na Sitapur, dated the 31d February 


Messrs. A. P, Sen and H. K. Ghose, for 
the Appellants. 

Mr. Bisheshwar Nath Srivastava, for the 
Respondents. 


JUDGMEN T.—Bhawani Din executed 
on the 2nd August, 1919, a deed of mortgage 
in favour of the  plaintiffs-respondents. 
Under the terms of this deed, if he did 
not make a certain payment by the 2nd 
of September 1922, the plaintiffs respond- 
ents became entitled to the possession of 
the mortgaged property. He did not make 
this payment and the plaintiffs-respondents 
sued for possession. Bhawani Din was per- 
mitted to take many pleas in this suit 
which he should not have been allowed to 
take. Amongst other pleas he set up that he 

“had soas and grandsons ° who, with him, 
.we.e members of a joint Hindu family and 
that they should be made parties to the 
suit. They were made -parties to-the suit. 
Then various unnecessary points were gone 
into as to antecedent debts and the like. 
All that the Court had to find was whether 
Bhawani Din, owing to the circumstances 
that he had, as alleged, broken his con- 
tract, was under an obligation to give pos- 
session of the land in question to the plaint- 
iffs-respondents. The lower Court found 
that he had contracted to make a certain 
payment which he had not made and in 
consequence was obliged to give posses- 


to how the accounts should be made up 
in the event of a suit for redemption. The 
Trial Judge rightly refused to decide that 


- matter as a whole, although he, somewhat 


unfortunately, expressed his views as to the | 
extent to which the deed bound the sons 
and grandsons of Bhawani Din who had 
not been originally parties to the suit, but 
the decree was a good decree as it simply 
awarded possession.- We do not propose to 
interfere with the decree, but we wish to 
make it clear at the outset that this judg- 
ment should not operate in any way in the 
event of-a suit being filed for redemp- 
tion when the whole matter should com- 
up again as res integra. ; 
We now come to the main point, which 
was argued before us on appeal. Bhawani 
Din, while denying all liability under the 
mortgage and endeavouring to get the 
mortgage set aside, concluded his written 
statement with a plea thatin the event of 
the mortgage being held to be good against 
him he should be permitted to redeem 
it in the suit for possession. His sons and 
grandsons ask for asimilar indulgence. The 
late Judicial Commissioner’s Court invari- 
ably refused to permita defendant to ob- 
tain a decree for redemption in a suit of 
this nature. Thathas been laid down in 
many decisions. We know of no authority 
of any other Court, in which such a privi- 
lege wasextended to a defendant in a suit 
for possession. The decision of their Lord- 
ships of the Privy Council in Mohammad 
Sher Khan v. Swami Dayal (1) affords no 
authority in support of the proposition for 
which the learned Counsel for the appel- 
lants contends. There the mortgagee had 
been decreed possession over the mortgaged 
land. Subsequently the mortgagor sued for 
redemption in a separate suit. His prayer 
to redeem was rejected. Beforehe could be 
permitted to redeem, the possession of the 
mortgagee would have necessarily had to 
be set aside, and for this reason, and this 
reason only, their Lordships of the Privy 
Council consolidated the two appeals, and 
decided them both by a decision that the 
mortgagor should be permitted to redeem; 
put they nowhere countenanced the sugges- 


(1) 66 Ind. Cas. 853; 25 O. O. 8; 44 A. 135; 20 A.L.J ` 
416: 9 O. L.J. 81; 49 L A. 60; 30 M. L. T. 220; 42M. 
T. J. 584: 35 O. L. J. 168; 24 Bom. L. R. 695; (1922) M 
WN. 378: A. L R. 1922 P. 0.17;4 U, P, LR (PM 
50; 28 Q, W. N. 79 (P. O.), 


766 


tion that where no suit for redemption 
had been brought, a mortgagor should be 
given a decree to redgem in a suit, where 
he was sued for possession which ‘he had 
wrongfully refused to give to the mortgagee 
under the terms of the deed. If we adopt 
the course which the learned Counsel for 
the appellants would have us adopt we 
should be going against the practice of the 
previous Judicial Commissioner’s Court—a 
practice which has been recognised and 
understood in Oudh for morethan 50 years. 
Unless we are shown very strong: reasons to 
support our departing from the former 
practice we shall not be justified in making 
the departure. On considering the point 
we are of opinion that to adopt the practice 
suggested will do considerably more harm 
than good. The mortgagor in this instance 
and his sons and grardsons will be in no 
way prejudiced by being directed, as we 
. direct them, if they wish to redeem, ‘to 
institute a suit for the purpose. 
We accordingly dismiss this appeal with 
costs. ` 
RL, Appeal dismissed, 


—_——_—__ 


BOMBAY HIGH COURT. 
CIL REVISION APPLICATION No. 105 or 1925. 
September 20, 1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
GOVIND MAHIPAT DESHPANDE— 
APPLICANT 
~ Versus 
BALKRISHNA NARAYAN— OPPONENT. 

Civil Procedure Code (Act V of 1908), s. 115—Bom- 
bay Hereditary Offices Act (III of 1874), s. 10— 
Collector's refusal to grant certificate— Revision. 

Assuming that it has power to do so, the High 
Court willnot interfere in revision with the order 
of Collector refusing to grant a certificate under s. 10, 
Bombay Hereditary , Offices Act, where there is no 
violent misuse of authority, obvious bad faith, or 
reckless disregard or wanton perversion of the law 
on 1 part. [p. 760, col. 2; p. 761, col. 1 


Mr. A.G. Desai, for the Applicant. 

Mr, H. B. Gumaste, for the Opponent. 

JUDGMENT. 

Macleod, C.J.—The petitioner's father 
in this case mortgaged the kulkarni and 
Deshpande watan lands to the opponent 

. under two mortgage- deeds, dated June 10, 
1913, and August 6, 1914, respectively, the 
former by himself and as guardian of his 
minor son3 including the petitioner, and 


GOVIND MAHIPAT DESHPANDE V. BALKRISHNA NARAYAN. 


(94 I. O. 1926) 


the latter by himself alone, for cash con- 
sideration. The petitioner's father then 
instituted Suit No. 33 of 1920 in the Court 
of. the Second Class Subordinate Judge, 
Athni, against the opponent for accounts 
and redemption of the two mortgages 
under the Dekkhan Agriculturists’ Relief 
Act. The Subordinate Judge allowed re- 
demption and passed an order that the 
plaintiff should continue to remain in pos- 
session of mortgaged’ land; that the plaint- 
iff should pay to the defendant Rs. 2,210 
and defendant's costs in this suit with in- 
terest on Rs. 1,460 from the date of suit 
till the date of realisation on or before 
June 8, 1921; and that on failure to pay to 
the defendant as stated above, defendant 
should apply tothe Court for recovery of 
the sum by sale of sufficient portion of 
the mortgaged property. 

The opponent in pursuance of the afore- 
said decree filed a Darkhast No. 489 in the 
Civil Court at Athni and got the aforesaid 
walan property attached for sale. While 
the exacution proceedings were thus going 
on the petitioner's father, the original 
mortgagor, died, and the petitioner, the son. 
of the deceased’ mortgagor, applied to the 
District Deputy Collector for issuing a 
certificate under’s. 10 of the Watan Act 
stating that the property attached for sale 
was, watan, and, therefore, inalienable, in 
order to enable the Court in which. execu- 
tion. ploceedings were pending to remove 
the attachment and any other process then 
pending against the walan or any part 
thereof, The District Deputy Collector made 
the following orderon this application :— 

“In the circumstances reported by the 
mamlatdar the Prant does not think it 
necessary to issue a certificate under s. 10 
of the Watan Act. The applicant should be 
informed accordingly. If the lands are 
DI TAN by styangers the applicant may 
apply 

eine ween’ now asks this Court to 
set aside this order and pass an order for 
issue of the certificate or such cther order 
or orders as the Court may think proper. 

In Collector of Thana v. Bhaskar Mahadev 


. Sheth (1) the Court held that thé Collector 
-when granting a certificate, under s.10 of 


the Bombay Hereditary Offices Act (IT 
of 1874), exercises a judicial function, and 
is subject to the supervision of the High 
Court: but the High Court will not interfere 


(1) 8 B. 264; 4 Ind. Dec. (x. s.) 550. 
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with his discretion, unless there is violent 
misuse of authority, obvious bad faith, or 
reckless disregard or wanton perversion of 
the law on his part. In that case the 
Collector had issued a ‘certificate under 
s. 10 of the Watan Act, and the application 
to thé High Court was to set aside the grant 
ofa certificate issued by the Collector. 

In this case the Oollector refused to 
issue. a certificate, but itis very doubtful to 
my mind whether the High Court could, 
under s. 115 of the C..P. C., order the 
Collector to issue a certificate or set aside 
a certificate once granted. But] do not 
think that that question need be pur- 
sued in this case, as thereis no necessity 
to interfere with the order made by the 
Collector refusing to grant acertificate, as 
it certainly, using the words of the case [ 
have just cited, “was not made in violent 
misuse of authority, obvious bad faith, or 
reckless disregard, or wanton perversion of 
the law” on the part of the Collector. It 
would only be, ifsuch conduct were proved, 
that this Caurt could possibly interfere with 
an order made by the Collector on an appli- 

. cation under s. 10 of the Watan Act. Sec- 
tion 10 states that :— 

“When it shall appear to the Collector 
that by virtue of, or in execution of,a decree 
or order of any British Court any watan or 
any part thereof, or any of the profits 
thereof recorded as such'in the revenue 
records or registered under this Act, and 
assigned under s. 23 of this Act as remunera- 
tion of an officiator, has or have, after the 
date ofthis Act coming into force, passed 
or may pass without the sanction of Govern- 
ment into the ownership or beneficial pos- 
session of any person other than the 
officiator for the time being; or that any such 
watan, orany part thereof, or any of the profits 
thereof, not so assigned has or have so 
passed into the ownership or beneficial pos- 
session of any person not a watandar of the 
same watan, the Court shall, on receipt of a 
certificate under the hand and seal of the 
Collector, stating that the property to 
which the decree or order relates is a 
watan, or part of watan, or that such 
property” constitutes the profits or part 
of the profits of a watan, or is assigned 
asthe remuneration of an officiator and is, 
therefore, inalienable, remove any attach- 
ment or other process then pending against 
the said watan, or any part thereof, or any 
of the profits thereof, and set aside any sale 
or order of sale or transfer thereof, and 
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shall cancel the decree or order complain- 
ed ofso far asit concerns the said watan 
or any part thereof or any of the profits 
thereof.” 

We are only concerned in this case with 
watan property which may not pass ‘into 
the ownership of a person who is not a 
watandar of the same watan. What wasin 
the mind of the Collector when he made 
his order was that awatandar of the same 
watan might purchase the property which 
would be permissible under the Act. If 
on the contrary, it was purchased by a 
stranger, then the applicant might apply 
for a certificate, and on the issue of that 
Sa aa the Court would set aside the 
sale. 

We cannot, therefore, interfere with the 
decision of the Collector which was made 
in the exercise of his discretion. The Rule 
will be discharged with costs, 

Coyajee, J.—I am ofthe same opinion, 
I share the doubts expressed by my Lord 
the Chief Justice, but assuming that we 
had the power of revision in a ease of this 
nature, itis clear this isnot a case for our 
interference under s. 115 of the C. P, C. 

R. L. Rule discharged. 


LAHORE HIGH COURT. 
SEGOND OIVvIL APPEAL No. 2585 os 1925. 
March 20, 1926, 

Present :—-Mr. Justice Zafar Ali. 
SUNDAR SINGH AND anoTHER— 
DEFENDANTS—ÅPPELLANTS 


versus 
GANDA SINGH AND OTHERS—PLAINTIFF3— 
‘RESPONDENTS. 

Custom—Alienation---Alienation by widow—Suit for- 
declaration by reversioners—Consent by father, whe- 
ther binds son. 

An assent given bya reversioner to an alienation 
bya widow of her late husband's property is not 
binding on the sons of such reversioner when the 
consent given is not bona fide. 

Second appeal from a decree of the 
Additional District Judge, Amritsar, dated 
the 9th July 1925, affirming that of the 
Senior Subordinate Judge, Amritsar, dated 
the 21st June 1924. 

Mr. Dev Raj Sawhney, for the Appellants.. 

Mr. Shamair Chand, for the Respondents. 


JUDGMENT,—The parties. are jat. 
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agriculturists,and the question for deter- 
mination in this second appeal is whether 
the assent given by Bhagat Singh to the 
mortgage by the widow Premi of her late 
husband’s property is binding on his 
(Bhagat Singh’s)'’sons—the plaintifis;who are 
minors, and debars them from . maintaining 
the presentsuit fora declaration that. the 
mortgage is inoperative as against their 
reversionary rights. 
have answered this question in the negative 
and the plaintiffs’ suit has been decreed. 
The facts are briefly as below :— 
Musammat Premi at first mortgaged only 
a portion of her late husband’s land for 
Rs. 600 and Bhagat Singh, the nearest revér- 
sioner of her husband, obtained a declara- 
tory decree that the mortgage was valid 
to the extent of Rs. 200 only. Subsequent- 
ly the widow mortgaged to the same mort- 
gagee, namely, Sundar Singh, 67 kanals and 
15 marlas of land with the consent of 
Bhagat Singh and his two adult sons and 


they expressed. their consent by associat- ` 


ing their names with that of Musammat 
Premi as mortgagors, so that the mortgage 
was executed by all four. The mortgage 
money Rs. 8,600 was made up of (1) 
Rs. 7,000 left in the handsof the mortgagee 
for payment to former mortgagees Jhanda 
Singh and Bir Singh. | 

(2) Rs. 1,000 paid cash. 

(3) Rs, 600 due to the mortgagee on the 
prior mortgage referred to above, 

As regards item No. (1) it is alleged that 
only Rs. 1,350 out of it had been paid, and 
the mortgagee. offers to pay the balance. 
But the payment of even Rs. 1,350 was not 
proved nor was there anything on the 
record to show that Rs. 7,000 was really 
payable by the widow or Bhagat Singh to 
the mortgagees mentioned in the deed, 
namely, Jhanda Singh and Bir Singh. Bir 
Singh was not put Fin the witness-box at all 
and Jhanda Singh when examined by the 
defendant Sundar Singh deposed that 
Sundar Singh made no payment to him, 

The large amount of item No. (2) was not 
paid before the Sub-Registrar nor was a 
receipt taken forit and the Courts below 
found that this item as well as item No. (1) 
was fictitious. In view of the evidenca on 
the record this finding appears to be un- 
assailable. Thus the alienation being 
devoid of consideration it follows that the 
assent given to it was not given bona fide. 

Counsel for the appellants contends that 
the suit was collusive. But this was never 
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pleaded in the Courts below. He further 
contends that the mortgage should have 
been declared valid to the extent of Rs. 200 
in respect of the third item. ` But there is 
already a declaration on this point and no 
further declaration is necessary. 

I am, therefore, of opinion that the plaint- 
iffs’ suit has been rightly decreed and I 
‘dismiss the appeal with costs. 

R. L. Appeal dismissed. 


ee 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DacrEs No. 2177 
oF 1922. 

; August 7, 1925. 

Present :—Sir N. R. Chatterjea, KT., 
Acting Chief Justice,and Mr. Justice 
Cuming. 

Messrs. GOPIRAM BEHARIRAM 
—PLAINTIFFS— APPELLANTS 
versus 
AGENT, EAST INDIAN RAILWAY 
AND AGENT, OUDH anp ROHLLKHAND 
RAILWAY—Dsrenpants—Respon Dens. 
Railways Act (IX of 1890), s. 72—Goods consigned to 
Railway for carriage under Risk Note Form “B”—Non- 
delivery—Damages, suit for—Loss, proof of—Burden 
oy proof—Limitation Act (IK of 1908), s. 22—Suit 
against Railway—Defendant described as “Agent of 
the Railway"—Misdescription—Amendment—Limi- .. 

tation. i 

Ina suit to recover damages for non-delivery of 
goods consigned toa Railway Company for carriage 
under Risk Note Form “B”, the burden of proving that 
the.case falls within the exception contained in the 
Risk Note viz., that the goods were lost’ owing to 
the wilful neglect ofthe Railway Administration or 
to theft by or wilful neglect of its servants etc., is 
upon the plaintif. But before the plaintiff is called 
upon to prove that the goods were lost by wilful 
neglect orby theft, it must be shown that the goods 
have been lost. Itis for the Railway Administration 
to prove in the first instance that the goods have 
been lost, and it will be then for the plaintiff to show 
that the loss was due to the wilful neglect of, or theft 
by, Railway servants. [p. 763, col. 2.] 

Except in cases where the plaintiif admits that the 
goods- have been lost, a Railway Oompany is not 
entitled to rely upon the provisions of the Risk Note 
which pro tanto exempt it from liability unless and 
until evidence has been adduced which satisfies the 
Court that a loss has occurred, and the loss must be 
a loss of the goods by the Railway and not merelya 
loss to the consignor. [p. 784,col.1.] . 

Ina suit for damages for non-delivery of goods 
consigned tothe Hast Indian Railway for carriage, 
the defendant was described as “Agent, East Indian 
Railway.” The Railway Company entered app2arance, 
put in a written statement and fought out the case 
and jt was only in the Appellate Court that 
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objection was taken to the description of the defend- 


ant: 

Held, that as tho case had been fought out on the 
merits by the Railway Company it was only a case 
of misdescription which could be rectified by a 
formal amendment and that, as no new defendant 
would he added or substituted by the amendment, 
the provisions of s. 22 of the Limitation Act had no 
application to the case. [p. 765, col. 2.] 


Appeal against a decree of the Subordi- 
nate Judge, First Court, Howrah, dated the 
9th June 1922, reversing that of the Munsif, 
Third Court at Howrah, dated the 27th 
April 1921. 

Babus Surya Kumar Aich and Sanat 
Kumar Chatterjee, for the Appellants. 

Babu Ambicapada Choudhury, for the 
Respondents. 


JUDGMENT.—This appea! arises out 
ofa suit to recover Rs, 703-10 as compen- 
sation for goods consigned by the plaintiff's 
agent for carriage by Railway which were 
not delivered to the plaintiff. 

It appears that 13 tins of ghee and one 
tin of mustard oil, in 7 packages were 
consigned by the plaintiff's agent at Shab- 
gunj a Station on the Oudh and Rohilkhand 


Railway to the plaintiff at Howrah. Only. 


one package (containing 1 tin of ghee 
and 1 tin of mustard oil) arrived at 
Howrah and the plaintiff was asked to take 
delivery thereof on giving a full acquittance 
receipt which he refused todo, The other 
6 complete packages did not arrive at 
Howrah at alland were not deliyered to 
the plaintiff. The plaintiff thereupon served 
a notice under s. 77 of the Indian Rail- 
ways Act upon the defendants and brought 
the suit for compensation. 

The Court of first instance allowed the 
claim in part. The Court of Appeal below 
dismissed the claim altogether. The plaint- 
_ iff has appealed to this Court. 

Under s. 72 of the Railways Act the res- 
ponsibility of a Railway. Administration for 
the loss, destruction or deterioration of goods 
delivered tothe Administration to he car- 
ried by Railway subject to the other pro- 
visions of the Act is that of a bailee under 
ss. 151, 152 and 161 of the Indian Contract 
Act, 1872, but that responsibility may be 
limited’ by an agreement in writing signed 
by or on behalf of the sender of the” goods 
in a form approved by the Governor-Gene- 
ral in Council. The goods in the present 
case were sent under the Risk Note Form “B” 
which is approved by the Governor-General 
in Council. The Risk Note Form “B” states 
that the consignors, in consideration ofa 
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lower charge than the ordinary tariff rate 
chargeable for the consignment, agree to 
hold the “Railway -Administration and all 
other Railway Administrations working in 
connexion therewith, ete., harmless and 
free from all responsibility for any loss, 
destruction or deterioration of, or dainage 
to, the said consignment from any cause 
whatever except for the loss of or damage to 
the said consignment or of one or more 
complete packages forming part of a con- 
signment due either to the wilful neglect 
of the Railway Administration, to theft by 
or to the wilful neglect of its servants, 
transport agents or carriers employed by 
them before during and after transit over 
the said Railway or other Railway lines 
working in connexion therewith, or by any 
other transport agency or agencies employed 


_by them respectively for the carriage of the 


whole or any partof the said consignment: 
provided .the term wilful neglect be not 
held to include fire, robbery from run- 
ning train or any other unforeseen event 
or accident”. | 

As stated above, 6 complete packages 
were not delivered atall, andthe seventh 
package was tendered but the plaintiff 
was asked to give a full acquittance receipt. 
The defence pleaded non-liability under 
the Risk Note Form “B.” The Court of Ap- 
peal below held that the burden of proving 
that the case falls within the exception con- 
tained in the Risk Note, viz., that the goods 
were lost owing to the wilful neglect of the 
Railway Administration or to theft by or 
wilful neglect of its servants, etc, is. upon 
the plaintiff. That having regard to. the 
authorities must be held to be so. . But 
before the plaintiff is called upon to prove 
that the goods were lost by wilful neglect 
or by theft, it must be shown that the goods 
have been lost. Unless that initial fact is 
proved, viz., that the- goods have been lost, 
we do not see how the plaintiff can be re- 
quired to prove how the loss occurred. 

The goods were made over to the Railway . 
for carriage, and they have not been de- 
livered to the consignee. How is the con- 
signor or the consignee to know whether 
they have been lost. We think that itis for 
the Railway Administration to prove in the 
first instance that the goods have been 
lost, and it will be then for the plaintiff to 
show that the loss was due to the wilful 
neglect. of or theft by Railway servants, 
That also must in almost every case beim- . 
possible for the plaintiff to prove, but that 
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is what he undertakes todo under the Risk 
Note, at any rate the decided cases hold that 
itis for him to prove it. 

In the recent case of the Hast Indian 
Railway Co, v. Jagpat Singh (1) Page, J., 
considered the question exhaustively and 
came tothe conclusion that except in cases 
where the plaintiff admits that the goods 
have been lost, a Railway Company is not 
entitled to rely upon the provisions of the 
Risk Note which pro.tanto exempt it from 
liability unless and until evidence has been 
adduced which satisfied the Court that a 
loss has occurred. 

It is contended that that was a case of 
non-delivery as regards which no issue was 
raised in the present case. _But the present 
case was also one of non-delivery, It is 
trne, the learned Subordinate Judge refers 
to the suit as being one for recovery of 
goods lost in transit. Evidently he misunder- 
stood the plaintiff's case for which the 
plaintiff was not responsible. The plaint- 
iff's case (as appears from the plaint and 
even from the statement of the case in the 
judgment of the Trial Court) was that the 
goods were not delivered to him. The 
third issue, viz., “Are the plaintiffs entitled 
tothe amount of damages claimed or any 
portion thereof” was wide enough, and 
must be taken to have been framed with 
reference to the plaintiffs case as stated 
- in the plaint which was onefor non-delivery. 
Then itis said that in the notice under s. 
77 the plaintiff admitted the loss of the 
goods. But we do not find any such admis- 
sion. The notice was merely in terms of 
the section which provides for compen- 
sation for “the loss, destruction or deteriora- 
tion of animals or goods.” 

We do not think, therefore, that there was 
any admission on the part of the plaintiffs 
that the goods were lost by the Railway. 

It is contended, however, that “loss” means 
loss to the consignor and not loss of the 
~ goods by the Railway, in other words “non- 
delivery” of goods is “loss” of goods to the 


party. But if so, there would have been, 


no necessity for the words, “loss destruc- 
tion or deterioration” in the Risk Note 
Form “B.” A non-delivery may be due to 
loss of the goods, but may be due toother 
causes, and it is possible to conceive of 
cases where goods have not been lost but 
not delivered. Forinstance 1 tin of ghee 
may be mixed up with thousand others in- 


1) 79 Ind. Cas. 126; 28 ©. W. N, 1001; 51 ©. 615; A. 
J, R, 1924 Cal, 725. 
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the Railway godown, and no proper search 
has been made for finding it out, It is 
unnecessary to consider whether a tempo- 
rary lossis a loss within the meaning of 
the section, because in the present case there 
is not only no evidence that the goods have 
been lost or what became of “them, but 
there is no suggestion of any temporary 
loss of the goods inthe manner referred to 
above. 

It-is contended that the judgment of 
Page, J., is opposed to that of Smith v. 
G. W. Railway Co. (2). But in that case 
the loss of the goods was admitted by the 
plaintiff although the Railway Company 
did not offer any explanation as to how the 
goods were lost, and it was held that the 
refusal of the defendants to account for the 
loss of the goods was not evidence which 
justified the Court ininferring that the loss 
arose from the wilful misconduct of the 
defendants’ servants. 

In the case of the Hast Indian Railway 
Company v.-Jagpat Singh (1) Page, J., has 
referred toa number of decisions a3 sup- 
porting his view as to the meaning of the 
expression “loss” and has considered the 
cases in which a contrary view was taken. 
We entirely agree with the learned Judge 
with regard to the meaning of the expres- 
sion “loss”. 

It is contended on behalf of the respond- 
ent that the suit is not brought against 
proper parties, the defendants being de- 
scribed as “Agent, East Indian Railway” and 
“Agent, Oudh and Rohilkhand Railway. 
Reference is made to the cases of Ram 
Dass Sein v. Mr. Cecil Stephenson (3), Nu- 
been Chunder Paul v. Mr. Cecil Stephenson . 
(4), Agent, Bengal Nagpur Railway v. Behari 
Lal Dutt (5)and East Indian Railway Com- 
pany v. Ram Lakhan Ram (6), 

In the first case the defendants were “Mr. 
Cecil Stephenson Deputy Agent of the Kast 
Indian Railway Company and Mr. W. B 
Latimer, District Engineer of Rajmehal and 
Birbhum”. Obviously there was no cause 
of action against Mr, Cecil Stephenson, 
Deputy Agent and Mr. Latimer, District 
Engineer, and they could not represent the 


(2) (1922) 1 A. O. a 91 L. J. K.B. 493, 27 Com 
Cas. 247; 38 T. L. R. 359. 

(3) 10 W. R. 366; 2 B. L.R.S.N. 6 (A); 1 Ind’ Dac. 
x. 8.) 1011. 

(4) 15 W. R. 534. 

(5) 90 Ind. Oas. 426; 290. W. N, 614; ATI Ri 
Cal. 716; 52 0. 783. 

(6) 78 ind. Oas. 312; 3 Pat. 230; (1924) Pat 9; 
R. 1925 Pat. 37; 6 P. L, R. 415. 
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Railway Company. In the second also the 
suit was against Mr. Cécil Stephenson, 
Agent of the Railway Company. In the 
third, the defendant was describedas Agent, 
Bengal Nagpur. Railway and it was held 
that the plaint could not be allowed to be 
amended as it was not a case of misdescrip- 
tion, but the substitution of one party for 
another who had been wrongly sued: and 
the suit would have been barred by limi- 
tation at the date of the amendment. In 
the fourth, where a suit was instituted 
against “The Agent, East Indian Rail- 
way” it was held that the plaintiff was not 
entitled after the period of limitation for 
the suit had expired to amend the plaint by 
substituting the Railway Company for the 
defendant originally sued. 

On the other hand in the case of Saraspur 
Manufacturing Company v. B.B. & C. I. Rail- 
way Company (7) where the defendant was 
described asthe Agent of the Railway Com- 
pany and the defendant Company appeared 
and filed a written statement raising various 
pleas in defence the Court held that it was 

. a case of misdescriptionand allowed amend- 
ment. It is to be noted that in the case of 
Agent, Bengal Nagpur Railway v. Behari Lal 
Dutt(5) Suhrawardy, J., observed that on the 
facts of the above case he might hold the 
same opinion. 

In the present case it is true the East 
Indian Railway in the written statement 
pleaded that the plaintiff had no cause of 
action nor any right to sue the defendant, 
but no specific objection was taken by the 
defendant, onthe ground that the proper 
Party had not been sued, and the Railway 
Company entered appearance, put in writ- 
ten statement and fought out the case. The 
question of the proper party not being sued 
is not ever referred to in the judgment of 
the Trial Court. The Oudh and Rohilkhund 
Railway pteaded that it being a Railway 
owned and worked by the Government, the 
Secretary of State should have been sued. 
But.the Oudh and Rohilkhund Railway did 
not prefer any appeal against the decree of 
the Trial Court, and it was only the East 
Indian Rajlway which appealed and it can- 
not be said that the defence of the two 
Railways on this point was the same. There 
is no question of prejudice to the Company 
asit knew well the claim made against it 
and considered itself the party sued. The 
present case is stronger than the Bombay 


(7) 73 Ind. Cas, 1027; 47 B. 785; 25 Bom, L, R. 513; 
A. I. R. 1923 Bom. 452, 
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case, asin the present, ho specific objection 
was taken in the Trial Court on the ground 
that the East Indian Railway had not been 
sued. We think thatitis a case of mis- 
description which can be rectified by a 
formal amendment as the case has been 
fought out on the merits by the Railway 
Companies. By the amendment no new de- 
fendant would be added or substituted so 
as to attract the provisions of s,22 of the 
Limitation Act. The appellant bas putin 
a petition for amendment and we allow 
the amendment. 

The result is that the decree of the lower 
Appellate Court is setaside and that of the 
Court of first instance restored. Each party 
will bear his own costs of this Court and of 
the lower Appellate Court. 

Z. K. Appeal allowed. 


mat ee 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decaze No, 18 
oF 1923. 

November 16, 1925, 
Present:—Justice Sir Jwala Prasad, Kr. 
PARSHAN SAHI AND OTHERS— PLAINTIFFS 
— APPELLANTS 


4 versus 
G. L. RICHARDSON—Derenpant— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 11, 151— 
Dismissal of application under s. 151 challenging com- 
promise decree—Suit to set aside same decree— 
Res judicata. 

A summary dismissal of an application under 
s. 151, O. P, C., challenging the validity of a com- 
promise decree does not bar a regular suit for avoid- 
ing that decree on the basis of fraud. |p. 767, col. 1.) 

Kailash Chandra Poddar v. Gopal Chandra Poddar, 
26 Ind. Cas 125; 18 C. W. N. 1204, distinguished. 

Ram Ratan Singh v. Khub Lal Gope, 39 Ind. Cas. 891, 
followed, 

Appeal from a decision of the Additional 
Subordinate Judge, Muzaffarpur, dated the 
18th September 1922, confirming that of 
the Additional Munsif, Muzaffarpur, dated ` 
the 27th September 1921. 

Mr._L. N. Sinha, for the appellants. 

Messrs. S. Dayal and Sambhu Saran, for 
the Respondents, 

JUDGMENT.—The plaintiffs are the 
appellants. They ask for an adjudication ` 
of their title to and confirmation of posses- 
sion over I bigha, 9 kathas, of land situate 
in Mouza Yusufpatti, Pargana Morwah 
Khurd, bearing Tauzi Nos. 4388 and 4390, 
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They also seek to recover Rs. 173-8-0 as the 
price of sugarcane raised on the disputed 
‘land,and an injunction restraining the de- 
fendants first party from paying the price 
of the sugarcane to thedefendants second 
party. Thedisputed land isa part of a 

holding consisting of 6 bighas, 9 kathas, and 
` 1 dhur. The holding belonged to the de- 
fendants second party and one Abdhu 
Singh. It was sold in an execution sale 
and was purchased in the name of plaintiff 
“No. 1, Parshan Sahi, on the 19th May, 1896, 
(vide sale certificate, Ex. M, which shows 
the area sold to be 3 bighas and not 6 bighas 
as claimed by the plaintiffs). The plaintiffs 
base their title upon this auction-purchase 
and upon a compromise said to have been 
filed subsequently in Suit No. 360 of 1918 
whereby the defendantsand Abdhu Singh 
relinquished their claim to the land. The 
plaintiffs say that in spite of the said com- 
promise, the defendants brought a Small 
Cause Court suit against the defendants 
first party and obtained a decree for the 
price of the sugarcane which was supplied 
by the plaintiffs to the defendants first 
party who now refuse to give the price of 
the sugarcane to the plaintiffs. The plaint- 
iffs base their cause of action upon ‘this re- 
fusal and on accountof resistance of the 
possession by the defendants. Defendants 
second party, on the other hand, contend 
that at the auction-sale they purchased the 
property in the farzi name of the plaintiff 
No. 1 who is their close relation and that the 
alleged compromise is fraudulent, void and 
inoperative and that they and not the plaint- 
iffs are entitled to the price of the sugar- 
cane. Thedefendants first party have no 
objection to the payment of the price of the 
sugarcane to the party who may be held by 
the Court to be entitled to receive the same. 
The real contest is, therefore, between the 
plaintiffs and the defendants second party, 
and several issues were raised in the Trial 
Court. The only importantissues tried in 
the lower Appellate Court are: 

(1) Have the plaintifis got any title to the 
disputed land? and 

(2) Is the compromise decree binding on 
the defendants ? 

The Courts below have concurrently held 
that the plaintiffs have failed to prove their 
title to the land in dispute, and that in 
spite of the purchase being in the name of 
the plaintiff No. 1, the defendants continu- 
ed to bein possession of the property. They 
have further held that the auction-purchase 
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was only farzi; that the real purchasers were 
the defendants second party in the name of 
their close relation, Parshan Sahi whose 
father, Ramdihal was the maternal uncle 
of Ramdhari, defendant No. 5 and that 
Abdhu Singh is a full brother of Ramdhari. 
The lower Appellate Court has further held 
that neither any dakhaldehani was taken 
out by the plaintiffs nor any chalan for pay- 
ment of the purchase-money has been pro- 
duced and though the sale took place prior - 
to 1896 and the finally published Record of 
Rights in 1897, yet the name of Parshan was 
not substituted therein. Similarly the bat- 
wara papers of 1915 contained the name of 
Awadh Singh in respect of several plots 
including plots Nos. 12 and 24 which are 
the disputed ones, His name also appears 
in Exs. E. J and J (a). In the criminal case 
(Ex. N) defendant No. 5 was found to be in 
possession. -It hasnot been shown -before 
me that the finding of the Court below as 
to the purchase being farzi in the name of 
plaintiff No.1 and the continuity of the 
possession by the defendants over the pro- 
perty in spite of the sale is in any way 
vitiated by the Courtin not having taken 
into consideration any relevant evidence on 
the record. The finding of the Court below 
that the plaintiff did notacquire any title 
by the auction-purchase of 1896 in the name 
of plaintiff No.1, isa finding of fact and not 
open to challenge in second appeal. As to . 
the compromise (Ex. 4) the Court below in 
concurrence with the Trial Court has come 
to the conclusion that it was a fraudulent 
one. The compromise petition was filed in 
a suit (No. 360 of 1919) after the aforesaid 
criminal case was upheld. Under this com- 
promise, Ramdhari, defendant No. 5, and 
Abdhu relinquished all claims to the entire 
land. The compromise,-as stated therein, 
was to be given effect to by executing a 
registered deed. No registered deed was, 
however, executed. The compromise: peti- 
tion has not beenlegally proved and defend- 
ant No. 6 who is son of defendant No. 5, 
is no party to it.- The Court below has held 
that it has not been proved that the defend- 
ants had any knowledge of the terms of the 
compromise petition. The findingof the 
Court below that the compromise’ petition is 
fraudulent and inoperative is again a 
finding of fact and cannot be challenged in 
second appeal. 

The learned Advocate on behalf of the 
appellants has, however, urged that the 
compromise has become final and is not 
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open to challenge by the defendants in this 
suit. In support of this contention he has 
referred to the case of Kailash Chandra Pod- 
dar v. Gopal Chandra Poddar (1). In that 
case, after the compromise was filed in a 
suit and decree prepared in accordance 
therewith, oneof the plaintiffs applied to 
the Court for a review of the decree and to 
set aside the compromiseand his application 
was based upon the allegation that he had 
not consented to the compromise, The re- 
view petition was dismissed by the Trial 
Court. Subsequently a suit was brought 
by another plaintiffalong with the plaintiff 
who had applied for the review of the judg- 
ment. The groundof attack to the compro- 
mise taken in the suit was the same as in 
the review petition, viz., that the plaintiffs 
had given no consent to the compromise. 
It was further suggested that there was 
fraud. The alleged fraud was, however, 
negatived and the only ground of relief was 
the absence of consent, It was held that 
the dismissal of the petition of review was 
a bar to the subsequent suit contesting the 
validity of the compromise filed in the pre- 
vious suit. Itseems to methat the afore- 
said case was decided upon the principle 
of res judicata inasmuch as the review 
matter and the subsequent suit were found- 
. ed upon the same ground, viz., the absence 
- of the consent to the compromise in ques- 
tion. The parties and the subject-matter of 
the relief sought were the same in both the 
proceedings in the suit and the review. The 
matterin controversy in the review proceed- 
ing and in the suit was decided and the 
relief sought was refused and the Court 
which dealt with the review-matter was 
competent to deal with the suit. All the 
conditions embodied in s. 11 of the C. P. C. 
were fully satisfied. The learned Advocate 
on behalf of the appellant, however, con- 
tends, that the principle of theaforesaid case 
would apply to the present case inasmuch 
as the defendants had challenged the com- 
promise decreé in an application made by 
them under s. 151 of the C. P. O., and their 
petition was rejected. There is no substance 
in this contention. The application under 
s. 151 was not an application which the de- 
fendants cauld, asa matter of right, press. 
It simply invoked the inherent power of the 
Court. In the next place the matter was 
not gone into inthe Court below and the 
application under s. 151 was dismissed sum- 


(1) 26 Ind. Cas, 125; 18 C. W. N. 1204. 
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marily upon the ground stated by the Munsif 
that he could not, under the provision 
of s. 151, give the defendants the relief 
which they sought. There was no decision 
as to whether the compromise was fraudu- - 
lent or not in the miscellaneous ‘application 
of the defendants unders, 151 of the C, P. C. 
and no res judicata can apply:to a matterleft 
undecided. The defendantsin the present 
case stand on a firmerground. They attack 
the compromise upon the ground of fraud. . 
The learned Chief Justice, Sir Lawrence 
Jenkins, in the case referred to above, clear- 
ly stated that in the review question the 
allegation of fraud was negatived. In the 
present case the ground of fraud urged to 
impugn the validity of compromise by the 
Court below has heen upheld. The case 
will, therefore, be governed by the prinei- 
ple laid down by this Court in the case of 
Ram Ratan Singh v. Khub Lal Gope, (2), 
The defendants were quite competent to 
take the plea of fraud in order to avoid the 
compromise. and fraud having been once 
established, the compromise is void and 
cannot stand. , 

The result is that the decision of the 
Court below is affirmed and the appeal is 
dismissed with costs. 


R. L. Appeal dismissed, 
(2) 39 Ind. Cas. 891. 
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PRIVY COUNCIL. 

APPEAL FROM THE MADRAS Hicu Court. 
February 4, 1926, 
-Present:—Lord Finlay, Lord Blanesburgh, 
Sir John Edge and Mr. Ameer Ali, 
MAHOMED KHALEEL SHIRAZI AND 
Sons—PLatntiFFs—APPELLANTS 
versus 
LES TANNERIES LYONNAISES anp 
ANOTEER— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 107, O. XLI, 
r. 88—-Evidence in appeal, taking of—Appeal, absence 
of, to High Court—Appeal to Privy Council—Crediter 
and debtor--Payment by debtor to third nerson— 
Authority to receive payment, 

Power to take additional evidence in appeal should 
be exercised by a Court of Appeal with much caution 
and only in suits where it is satisfied that in the 
interests of justice it should be exercised and that 
such additional evidence when admitted will be evi- 
dence which if produced at the trial would have been 
admissible. jp. 777, col. 1.] 

Where no appeal is filed to the High Court from 
the-decree of the Trial Judge dismissing a suit 
against a particular defendant except as to costs, no 
appeal lies against him in the Privy Council. fp. 769, 
col 1.3 
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-” Ganga Dhar Muradi v. Banabashi Padihari, 24 Ind. 
Cas. 208; 22 C. L. J.390, Bhaidas Shivdas v. Bai 
Gulab, 60 Ind. Cas. 822; 48 I. A. 181,40 M. L. J. 519; 
25 C. W. N. 605; 33 C. L. J. 488; 19 A. L. J. 409; 23 
Bom. L. R. 623; 3 U. P. L. R. (P. C.) 22; 14 L. W.7; 
(1921) M. W. N. 408; 29 M. L, T. 350; 45 B. 718; 30 M. 
L. T. 149 (P. C.), referred to. 

When a creditor sues the debtor for the payment 
of a debt and the defence is that the debtor paid 
the debt to another person, it is for the debtor to 
prove that the other person had, or had been held 
out to the debtor by the creditor as having had 
the authority of the creditor to receive payment of 
the debt on behalf of the ereditor. [p. 772, col. 1.] 

Appeal from the decree of the Madras 
High Court in its Appellate Jurisdiction, 
dated 14th March 1922. 

Messrs. G. R. Lowndes and K. Brown, for 
the Appellants. | 

Messrs. A. M. Dunne, Blanco White and 


E, B: Raikes, for the Respondents. 
JUDGMENT. 


Sir John Edge.—This is an appeal by 
the plaintiffs from a decree, dated the 14th 
March, 1922, of the High Court at Madras, 
which was made in its Appellate Oivil 
Jurisdiction and varied a decree, 
dated the 20th October, 1920, of a Judge 
of the same Court, which was made in the 
Ordinary Original Civil Jurisdiction of the 
High Court. | | ; 

The appeal arises in a suit which was in- 
stituted with the leave of the High Court 
on the 3rd February, 1919, in the Ordinary 
Original Civil Jurisdiction of the High 
Court by the plaintiffs, who live in the 
city of Madras, to obtain a decree against 
Les Tanneries Lyonnaises and their agent 
Monsieur, J. Marret for money alleged to be 
due tothe plaintiffs under a contract for 
the sale and delivery of goat skins under 
a contract of the 25th May, 1917; and under 
acontract of the 26th January, 1918, for 
the sale and delivery of sheep skins. There 
was another defendant to the suit named, 
C. Sowrimuthoorya Oodayar, against whom 
no relief was claimed. The suit was tried 
and the decree of the Trial Judge was made 
in the Ordinary Original Oivil Jurisdiction 
of the High Court. The French Company 
carries on business at Oullins, near Lyons in 
France, Marretand Oodayarlive at Pondicher- 
ry. The contract of the 25th May, 1917, was 
made by Marret as the agent of the French 
Company with the plaintiffs in the city of 
Madras, and the money which might become 
due under it was payable at a Bank in the 
city of Madras. The contract of the 26th 
January, 1918, was. made by Marret at 
Pondicherry, andthe money which might 
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become due under it was payable to the 
plaintiffs at the Bank in the city of Madras. 
The Trial Judge made, on the 29th 
October, 1920, a decree for Rs. 1,76,242-0-5, 
with interest thereon and for costs against 
the French Company, and by his decree 
dismissed the suit against Marret and 
Oodayar but decreed that Marret should 
pay to the plaintiffs taxed costs and interest 
thereon. The plaintiffs did not appeal to 
the High Court against the decree of the 
Trial Judge dismissing the suit against 
Marret. They had obtained a decree against 
the French Company for their entire claim, 
and with that they were then content. As 
appears by the record, the French Com- 
pany and: Marret jointly appealed to the 
High Court against the decrees which had 


been made againstthem, On that appeal - 


the High Court found that the French 


“Company was not liable to pay anything 


in respect of the claim under the contract 
of the 26th January, 1918 and by its decree 
modified the decree against them madein 
respect of their liability under the contract 
of the 25th May, 1917, with certain costs, 
and dismissed the suit againt Marret 
and Oodayar. Against that decree of the 
High Court this appeal by the plaintiffs has 
been brought. 


NG 


In the High Court Marret on behalf of * 


the French Company and himself had filed 
a joint written statement. In this appeal 
for the first time the French Company and 
Marret are represented by different Counsel 
instructed by separate firms of Solicitors. 
Those learned Counsel raised preliminary 
objections to the appeal, the consideration 
of which their Lordships decided should 
stand over until the arguments on the 
appeal had been heard. Their Lordships 
will now state what those preliminary 
objections were and what is their decision 
on them. Each of the learned Counsel con- 
tended that the suit was not within the 
cognizance of the High Court in its Original 
Civil Jurisdiction. The learned Counsel for 
Marret further contended that this appeal 
to His Majesty in Council is, in effect, an 
appeal against the decree of the Trial Judge 
dismissing the suit as against Marret, 
from which decree the plaintiffs had not 
appealed, and that such an appeal was not 
allowed by the C. P. O., 1908, or by the 
Letters Patent of the High Court. As to 
the objection that the suit was not within 
the cognizance of the High Court in its 
Original Civil Jurisdiction, their Lordships 
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find that thé contract of the 25th May 
1917 was made in the city of Madras, and 
it was agreed that the money payable 
under that contract should be paid in the 
city of Madras, and ‘that it was agreed that 
the money payable under the contract of 
the 26th January, 1918, should be paid 
inthe city of Madras, and further find that 
the High Court, under its Letters Patent, 
gave leaveto the plaintiffs to bring the suit 
in the Ordinary Original Civil Jurisdiction 
of the High Court, and consequently hold 
that thesuit was within the cognizance of 
the High Court in its Ordinary Original 
Civil Jurisdiction,and disallow that objec- 
tion. As to the objection especially raised 
by thelearned Counsel for Marret, that as 
the plaintiffs had not appealed, against 
the dezrae of the Trial Judge dismissing 
the suit, excepting as to costs, against 
Marret no appeal lay against him, their 
Lordships have been referred to the C. P. 
6.0, XLI, r. 33, Ganga Dhar Muradi v. 

Banabashi Padihari (1)and Bhaidas Shivdas 
v. Bai Gulab (2). Their Lordships think that 
this appeal to His Majesty in Council, in 
so far as Marret is concerned, is, in effect, 
an appeal direct to His Majesty in Council 
from the decree of the Tria] Judge, which 
is not allowable under the C. P. ©., 1808, or 
under the Letters Patent of the High 
Court and they hold that the C. P. C, 
1908, O. XLI, r. 33, was not intended to 
apply tosuch anappeal, andthey accord- 
ingly decide that the appeal so far as 
Marret isconcerned, should be dismissed, 
but without costs. 

Their Lordships will now consider the 
appeal so far asit relates to the French 
Company alone. The contract for goat 
skins of the 25th May, 1917, was made 
with the plaintiffs by Marret as the agent 
of the French Company, and it is now 
admitted in this appeat by the learned 
Counsel for the French Company that 
Marret, in making with the plaintiffs the 
contract of the 26th January, 1918, for 
sheep skins, was the agent of the French 
Company if he represented that he was 
making jt as their agent. | 

The appeal involves the consideyation 
of some complicated questions of fact. 


(1) 24 Ind. Cas. 208; 22 O. L. J. 390. 

(2) 60 Ind. Cas, 822; 481. A. 181; 40 M. L, J. 519) 
25 O. W. N. C05; 33 C. L. J. 4&8; 19 A. L. J. 409; 28 
Bom. L, R. 623; 3 U. P. L. R, (P. O.) 22; 14 L. W. 7; 
1921) M, W. N. 408; 29 M. L. T. 350; 45 B. 718; 30 M, 

TP. 149 (P. 0, 
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Before referring to the facts now admitted 
or proved at the trial orin the appeal to 
the High Court, the pleadings filed in the 
suit will, so far as they are material, be 
mentioned, and an affidavit of documents 
made by Marret will be referred to, and 
then their Lordships will state who the 
parties to the suit were, and briefly what 
was the business which each of the parties 
carried on, a3 these are matters which 


‘appear to their Lordships to be more or 


less material in the consideration of the 
appeal, 

The plaintiffs, alleging in their plaint 
that Marret was the agent of the French 
Company in making with them the contracta 
already mentioned of the 25th May, 1917, 
for goat skins and of the 26th January, 
1918, for sheep skins and in purchasing 
the goat skins andthe sheep skins from 


.the plaintiffs, claimed a decree against 


the French Company and Marret, or either 
of them for Rs. 1,70,0L0, and, if necessary, 
that a decree should be made for such 
sum as might be found to be due, together 
with interest at 7 per cent. after the dates 
of the respective deliveries of the skins at 
Pondicherry, and for costs, and for such 
other relief as the nature of the case might 
require, . : 
No written statement in answer to the 
suit, under circumstances which will be 
later mentioned; was filed by Oodayar. The 
French Company and Marret jointly filed 
a written statement, by which they sub- 
mitted that the ledve tosue them in.the 
High Court ought not to have been 
granted and should be revoked, and in 
which they admitted that the contract of 
the 25th May, 1917 for goat skins was 
entered into by the plaintifs and the French 
Company through Marret as their agent; and 
alleged that Oodayar was a partner of the 
plaintiffs and in effect alleged that the 
moneys payable to the plaintiffs under 
that contract were paid either to the plaints 
iffs or to Oodayar as a partner of the 
plaintiffs, and that nothing was due to thé 
plaintiffs. As tothe claim under the cone- 
tract of the 26th January, 1918, for sheep 
skins, the French Company and Marret-in 
their joint written statement alleged that 
the French Company was not a party ‘to 
that contract and was not concerned in it, 
and that it was a contract made by 
Marret on his own. behalf and not as an 
agent with the plaintiffs, to whom it was 
alleged that the sheep ekina never did 
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belong and had never been purchased by 
the plaintiffs or on their behalf, and had 


been bought and paidfor by Marret with: 


his own money. As later appeared, what 
was pleaded in the joint written statement 
meant that Marret had -purchased the sheep 
skins from Oodayar and _ had paid 
Oodayar for them, and that nothing was 
due to the plaintiffs in respect of the sheep 
skins. . 
Marret was examined as a witness in the 
suit before the Trial Judge. His credibil- 
ity as a witness is one of the serious issues 
in-the case. His examination began on 
-the 7th October 1420. When cross-examin- 
ed he‘stated that he had been an agent 
of the French Company for nine or ten 
years and had first begun astheir agentat 
Pondicherry when he made the contract 
for the goat skins in May 1917. He also 
admitted in cross-examination that he told 
the French Company from time‘io time 
_ how many skins he sent to them and that 
he -had sent to them invoices of the skins 
. and that he used to write letters oncarbon 
` paper tothe French Company in France 
saying how many skins were being despatch- 
ed to them according to the invoices and 
he supposed that the French Comp:ny 
received those letters. Marret on th 
“March 1920 signed and swore an affidavit 
of documents in this suit in which not 
one of those letters or invoices is mention- 
ed. His explanaticn was that the affidavit 
‘was prepared and forwarded to him at 
Oalcutta where he happened to be, and 
that he swore the affidavit.of documents 
without noticing that it did not mention 
any of those letters or invoices, That is 
an explanation which their Lordships find 
it impossible to believe. Any competent 
and respectable Counsel, Vakil, Solicitor 
or other lawyer must, in order to pre- 
pare that affidavit of documents, as part 
of his duty have asked Marret if he had 
written to his principals in France any letters 
informing them of the skins which he was 
sbipping at Pondicherry to them and send- 
ing them invoices of the skins, The French 
. Company must have received those letters 
and invoices as they remitted to the Bank 
at Madras from time to time money to 
pay for the skins. Marret must have 
made and keptcopies of those letters and 
invoices, but neither they rorany copy of 
them is mentioned in the affidavit of do- 
euments. Buton what information or lack 


_. # information the person who prepared that 
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affidavit acted in preparing it their Lord- 
ships do not know. Whoever prepared it. 
it was a misleading and dishonest affidavit. 
And Marret.admitted, when cross-examined, 
that he had read through the affidavit before 
he signed it and that the letters which he 
had written to the French Company, and 
had not been disclosed in it, would show the 
amount ofskins which he was advising his 
principals in France, the French Company, 
had been shipped. He also swore that the 
words “Account books relating to this suit 
transaction,” in the first schedule to the 
affidavit, were not in the affidavit when he 
swore it, but he did not suggest by whom 
they had been added. When, that affidavit 
was filed in Court it may have been intend- 
ed that Marret should produce at the -trial , 
some account books in support of his cage. . 
That aftidavit of documents was not the only 
matter as to which the evidence which 
Marret gave in his cross-examination was in’ 
the opinion of their Lordsbips unsatis- 
factory. : oan 
It is now. advisable -to state who the 
parties to the suit were and what business 
they respectively or in partnership carried 
on. The plaintiffs are two merchants at 
Madras and carry on business at Madras 
and at Pondicherry under their firm 
name of Mahomed Khaleel Shirazi and 
Sons. Part of the business of this Shirazi 
firm is the purchasing at Pondicherry and 
in various districts of India of skins of 
goats, sheep and of other animals, the curing 
of such skins and the sale and exporting of 
them when cured. The elder plaintiff had 
carried on before 1917 a business at Pondi- 
cherry of purchasing and selling skins. The 
plaintiffs purchasad a tannery at Pondi- 
cherry in 1917, and at Pondicherry they sold 
and exported skins on their own. account. 
The plaintiffs in 1917 extended their 
business of tanning skins at Pondicherry 
by taking som® tanning pits near a 
tannery which Oodayar had there. The. 
plaintifis employed Oodayar to manage 
their tannery at Pondicherry, his remuner 
ation being a one-sixth share of the net 
profits of the turnover in that business, 
but Oodayar had no authority te receive 
money due to the plaintiffs for skins sold 
-by the plaintiffs on their own account, The 
French Company carried on business at 
Oullins, near Lyons, in France. It is ad-, 
mitted that part of the business carried on | 
by the French Company was the purchasing į. 
of goat skins in India by Marret as theiy j 
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agent for delivery when cured to the 
Government of France for the use of 
French troops in the war which began 
‘in’ August, 1914. Marret on his own 
separate behalf was an exporter of cured 
skins from India. Marret had his skins 
cured by a process which is described as 
“half-tanning” or “pickling” them, which 
made the skins lighter and smaller in 
volume and easier for shipment and more 
valuable, Whether he had invented that 
method of curing skins their Lordships do 
not know, butit was known and describ- 
ed as his process. He alleged that he held 
a patent for that method of curing skins, 
but the attention of their Lordships has not 
been called.to any evidence that he had 
a patent for curing skins which was in force 
ia British India orin French India or else- 
where. Marret and Oodayar agreed to carry 
on at Pondicherry a partnership business 
for. five years from the Ist July, 1917, for the 
curing at Oodayar’s tannery by Marret’s 
process or other processes which Marret 
should find useful of goat skins, sheep 
skins and heifer skins for export to Japan, 
each to share equally in the profits. The 
plaintiffs did not know of the partner- 
ship between Marret and Oodayar until 
-Marret mentioned it in giving evidence 
at the trial. The document of partnership 
was not disclosed until this suit was in 
appeal before the High Court. 
Oodayar was not bound to devote hig 
- Whole time to the business of the plaintiffs, 
and he and Marret were entitled to carry on 
that business in partnership without inform- 
ing the plaintiffs of the fact; but whether 
it was wise or prudent under the circum- 
stances of their connection in business with 
‘the plaintiffs to leave the plaintiffs in igno- 
rance of their being partnersin a skin-curing 
and exporting business is another matter, 
That secret partnership placed Ovdayar 
in a conflicting position, and had much 
to do with the difficulties in which the 
laintifs were involved in their suit, 
n their Lordships’ opinion the Trial Judge 
tightly cams to the conclusion on the evi- 
dence that Marret and Oodayar had acted 
in collusjon against the plaintiffs. Oodayar 
carried on a separate business on his, own 
account at Pondicherry as a tanner. 

Their Lordships do not know what books 
cf account, if any, Oodayar kept. Presum- 
ably, as a business man, he would keep 
books of account in which he would enter 
he accounts of the tannery whith he mane 
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aged for the plaintiffs, the accounts of his 
own separate business, and the accounts o 
his partnership with Marret. Their Lord- 
ships do not know how. business is carried 
on at Pondicherry, but they conceive that the 
plaintiffs would have been entitled’ to ex- 
amine such accounts, if any, of their tannery 
business as Oodayar kept. The senior part- 
ner in the plaintiffs’ firm was not called. as 
a witness, but his son, Abdul Hussein 
Khaleel, the other plaintiff swore that those 
books of account had not been examined 
by him or by his father. The plaintiffs 
were very seldom at Pondicherry, and 
when they were there their time seems 
to have been otherwise employed than in 
examining accounts. They appear to have 
had more confidence in Oodayar than he 
deserved. As has been mentioned, Oodayar 
was a defendant in this suit, and no relief 
was claimed against him. He did not file 
a written statement. After the time had 
expired within which Oodayar was entitled 
as of right to file a written statement, he ap- 
plied to the High Court for leave to file one. 
That application was opposed by the lawyer 
acting at Madras for the French Company 
and Marret, and was dismissed. Oodayar 
did not appear as a witness in this suit 
and no application for an order for dis; 
covery by Oodayar was made or, applied 
for. After all the skins to which this suit 
relates had been delivered, and after the 
plaintiffs had demanded to be paid for them, 
Marret sent to the plaintiffs what he alleg- 
ed was a copy of an account received by him 
from Oodyar. The evidence of Oodayar was 
available. He was not, however, examined as 
a witness at the trial, nor was his evidence, 
taken on commission. That copy is Ex. Q, 
which appears to have been much relied, 
upon by the Judges in appeal.. That al- 
leged copy of an alleged account was not 
evidence of transactions which it purported 
to represent, nor did the plaintifs admit 
that it correctly represented transactions 


-between themselves and Marret or transace 


tions between themselves and Oodayar or 
between Marret and Oodayar, ‘The plaint- 
ifs, however, put itin evidence as an als 
leged copy of an alleged account which 
Marret had sent to them after disputes ag 
tô the liabilities of the Irench Company 
and Marret to the plaintiffs had arisen. 
Before considering separately the contracts 
of the 25th May, 1917, and the 26th January, 
1918, their Lordships will state, so far as 
it is necessary to do so in this suit, what 
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is the law in India as well asin England 
with regard to payments of debts to a 
perscn who, asin this suit, is alleged bya 
debtar to have had the creditor's authority 
to receive them cn his behalf. It is elemen- 
tary law that when a creditor sues the 
debtor for the payment ofa debt and the 
defence is that the debtor paid the debt 
to another person, it is forthe debtor to 
prove that the other person had, or had been 
held out to the debtor by the creditor as 
having had the authority of the creditor to 
receive payment of the debt on behalf of 
the creditor. R f 

In the joint written statement which, ac- 
cording to the record, the French Company 
and Marret filed, it was alleged that payments 
had been made to Oodayar as a partner of 
the plaintiffs. It was proved at the trial 
that Oodayar was not a partner of the 
plaintiffs in either of the contracts with 
which this suit is concerned. That defence 
was abandoned and it wasalleged by Marret 
in his evidence, as their Lordships under- 
stood his evidenca, that Oodayar had been 
authorised by the plaintiffs to receive the 
payments on their behalf and later that 
Oodayar had been held out by plaintiffs to 
him as having their authority to-receive 
them. That authority and the alleged hold- 
ing out of it is not admitted and is denied 
by the plaintiffs, and-in their Lordships’ 
opinion there is no reliable evidence that 
Oodayar ever had or had been held out as 
having any such authority. ; 

Their Lordships will now consider the 
case as to the goat skins, and will then 
consider the case as to the sheep skins. The 
claim in respect of the goat’ skins arises, a3 
has been mentioned, under a, contract made 
on the 25th May, 1917, bstween the plaintifs 
and the French Oompany through their 
agent Marret. That contract was made at 
Madras and is containedin the following two 

letters:— ` i 
. “Madras, 
f 25th May, 1917, 
Los Tanneries Lyonnaisés, Societe Anonyme, 
“ad capital de 9,764,090 francs. 
Ouillins, Rhone, 
Frauce. ee 
Messrs. Mahomed Khaleel Shirazi & 
Sons, Madras. i 
Dear Sirs, 

With reference to our interview, we beg 
to confirm you herewith the conditions by 
which we came ta 4 conclusion. 

Tha raw goat skins of different places 
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mentioned by us, will. be purchased by 
you, on our account and deliver to us in 
Pondicherry `’ 

On account of buying and financing, we 
agree to pay youa commission of lU per 
cent. (10%) on the said purchases. 

Our monthly purchases may be of . about 
thirty thousand (30,000) skins more or less, 
if no objections iuterfere with it. 

Such business to begin with, on the Ist 
June, 1917, to finish on the 3lst Decem- 
ber, 1917, and to be continued by mutual 
consent. : 

The skins will be purchased with our 
eonsent concerning the prices and the 
qualities. 

During the above stated period the goods- 
purchased will be our property. 


The said skins are to he treated by our 
precess in your tannery in ‘Pondicherry, 
under our supervision and according to our 
instructions, 

The charges for the curing, according to 
the above-stated process, will be Rupees 
seventeen and-a-half per hundred ordinary 
goat skins (Rs. 17-8 0). 

All expenses of the tannery and for the 
curing, according to the said process to be 
borne by you. : 

For the cost of the goods and the costs of 
curing, a credit will be opened in sterling - 
in a Bank of Calcutta, Bombay, Madras at 
your choice. f 

Such credit to be transferred to your 
account as soon as the goods are received by 
us in Pondicherry. 


Exchange of the drafts, brokerage and 

coyering expenses done with our consent 
will be borne by us. 
_ lf, from the time the raw goatskins are 
delivered in Pondicherry, the time exceed 
two months, an interest of 7 per cent.. 
per annum (7%) will be charged to us, 

The delivery of fhe goods to be done to us 


_ after due payment. 


If during the way the goods going to 
Pondicherry, there be any Railway cr 
Government restrictions, wa will not hold 
you responsible for it. 

We have no objections for your tanning 
sheep skins in the tannery as long as it does 
not interfere with our work. 

Please confirm textually the above agreed 
conditions. 

Yours faithfully, 
Per Pro Tanneries Lyonnais¢a, 
(Signed) J. Marrit ` 
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Address :— 


Tanneries Lyoanaisés, 

O/o J. Marret. ; 
Commercial Hotel, Madras," 
- “Madras, 

l 25th May, 1917. 

"Mahomed Khaleel Shirazi and Sons, 

” Telegraphic Address : ‘Khaleel’. 

0~— 
Tanneries Lyonnaisés, Lyons. 

Dear Sirs, 

Yours of even date to hand. In reply 
we have to inform you that we confirm the 
same under the conditions mentioned here- 
under, to which we agree upon, 

Conditions. 

1, The raw goat skins of different places 

mentioned by you will be purchased by 


us on your account and deliver to you at 


Pondicherry. 


2, On account of buying and financing, 


we agree to receive a commission of 10 
per cent. (10%) for such purchases. 

3. Your monthly purchases may be about 
thirty thousand (30,000) skins more or less 
if no objections interfere with it. i 

4. Such business to begin with on the 
Ist June, 1917, to finish on the 31st Decem- 


ber 1917 and to be continued by mutual: 


consent. 

5.. The skins will be purchased with 
your consent in respect of quality and 
prices, 

6. During the said period the goods pur- 
chased for you would be your property. 

7. The said skins will be treated by your 
process (half tan) in our tannery at Pondi- 
cherry under your supervision and accord- 
ing to your instructiors. : 

8. The charges to be paid by you for 
‘curing, according to the said process, will 
be Rupees seventeen anda half (Rs. 17-8-0) 
for hundred (100) ordinary goat skins. 

9. All expenses of the “tannery and for 
curing according to the said prosess to be 
borne by us. . 

10. For the cost of the goods and the cost 
of cuing a credit to be opened by you in 
sterling in any of the Banks in Calcutta, 
Bombay or Madras at my choice, 

11. Such credit to be transferred to sour 
account as soon asthé goods are received 
by you in Pondicherry. 

12. Exchange of the drafts, brokerage 
and covering expenses done with your con- 
sent must be borne by you. . 
` 13. Iffrom the time the raw goat skins 
are delivered in Pondicherry exceeds two 


MAHOMED KHALEEL SHIRAZI V, LES TANNBRIES LYONNAISES, 


774 


months an interest of 7 per cent. per 
annum (7 %) must be paid by you. 
14. The delivery of the goods to.you 


` after the due payment. 


15. We cannot stand responsible for 
transmitting goods to Pondicherry, if there 
be any restriction by Railway or- by any 
prohibition by Government. We can tan 
our sheep skins in our tannery at Pondi- 
cherry provided there would be no disturb- 
ance to your work. 

Yours faithfully, 
Mouameo KHALEEL Sarrazi & Sons.” 

“Our process”, mentioned. in Marret's 
letter, and “your process” mentioned in the 
plaintiffs’ letter were the process of half- 
tanning for which Marret alleges that he had 
obtained a patent. The clauses, unnumbered 
in Marret’s letter but numbered 10 and 11 
in the plaintiffs’ letter, mean, as their Lord- 
ships construe them, that the French Com- 
pany should secure that the payments 
would be duly made by opening an account 
in sterling at one or other of the Banks in 
India mentioned and that the payments 
should be made fo the plaintiffs by cheques 
or orders in their favour signed by Marret. 
The Bank which was chosen for that pur- 
pose wasa Bank in Madras. Under that 
contract the plaintiffs delivered to the 
French Company at Pondicherry the goat 
skins in respect of which this suit has been’ 
brought, There is no dispute as tothe quan- 
tities of goat skins which were delivered 
under the contract. The French Company 
paid through Marret direct to the plaint- 
iffs considerable sums under the contract 
of the 25th- May, 1917, leaving á balance 


` due by them to the plaintiffs under that 
` contract ofthe 25th May, 1917, as correctly 


found by the Trial Judge, of Rs. 81,737-0-9. 
and asincorreetly found by the High Court 
in the appeal of Rs. 25,824-14-2. The differ- 
ence between the sums of Rs. 81,737-0-9 
and Rs. 25,824-1-2 is explained by the 
facts that the Trial Judge believed the evi- 
dence given on behalfofthe plaintiffs by 
Abdul Hussain Khaleel, one of the plaintiffs, 
and did not believe the evidence given by 
Marret, while the High Court in appeal 
believed the evidence given by Marret and 
did not believe the evidence of Abdul 
Hussain Khaleel, and drew incorrect infer- 
ences from entries in Ex. Q. The difference 
between the sums of Rs. 81,737-0-9 and 
Rs. 25,824-14-2 represents sums of money 
which on behalf of the French Company 
Marret alleged were paid to Oodayar, the 


ki 


‘yeceipt of which by the plaintiffs is not 
admitted and is not proved. | 
Abdul Hussain Khaleel and Marret were 
examined, and each. was cross-examined at 
great length before the Trial Judge, and 
their Lordships, having carefully read the 
evidence which each of them gave, are 
satisfied that the evidence which was given 


by Abdul Hussain Khaleel may be trusted ` 


as truthful evidence, and that the evidence 
which was given by Marret cannot be re- 
. garded as truthful. That was obviously 
the view which the learned Trial Judge 
took of their evidence. Their Lordships 
find thatthe balance which was due by 


the French Company to the plaintiffs under. 
for’ 


the contract of the 25th May, 1917, 
goat skins was Rs, 81,737-0-9, as found by 
the Trial Judge. - 

What may have led the High Court in 
the appeal tothink that Oodayar had the 
authority of the plaintiffs to receive pay- 
ments from Marret on behalf of the plaint- 
iffs was a transaction of August, 1917, which 
briefly wasas follows:—It will beremembered 
that under the contract of the 25th May, 1917, 
theFrench Company was notentitled tohave 
delivery of any of the goat skins at Pondi- 
.cherry until the contract price of them had 
been paid- to the plaintiffs. In August, 
1917, there were goat skins ready to be 
delivered to the French Company at Pondi- 
cherry, the contract price of which was in 
Rs. 10,800, Marret as the agent of the 
- French Company was anxious to ship them 
to France without any delay, but there 
was not then in the Bank at Madrasa 
balance upon which Marret could drawa 
cheque in favour of the plaintiffs, and hs 
induced Oodayar to let him have delivery 
af the skins forthe French Company by 
giving to Oodayar his own cheque for 
Rs. 10,800, to be re-paid to him when 
£2,000 should have been paid to the plaint- 
iffs on behalf of the French Company. On 
the 28th August, 1917, Oodayar from Pondi- 
cherry wrote to the plaintiffs at Madras 
informing them tbat “Mr. Marret had de- 


posited with me Rs. 10,800 to be paid to ` 


him after the second remittance of 2,000 
pounds credited in your account.” In 
reply to that letter on the 29th August 
1917, the plaintiffs from Madras wrote to 
Oodayar at Pondicherry as follows :—‘We 
have noted that Mr. Marret has deposit- 
ed Rs. 10,800 with you. You may spend 
. those, and when £2,000 are received by us, 
we can send the money from here to be 
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paid to Mr. Marret. Pleasa do not draw 
upon us any further.” The £2,000 was 
apparently credited to the plaintiffs account 
onor by the 2nd September, 1917, as on 
that day Oodayar wrote to the plaint- 
ifs: “As the second 2,000 pounds (is) 
credited to your account, Mr. Marret 
wants that 10,000 and odd rupees to pay 
freight for his goods, so please send the 
same to-morrow.” On the 3rd Septem- 
ber, 1917, the plaintiffs in reply wrote to 
Oodayar: “On hearing about the credit of 
£2,000 Mr. Marret wants his Rs. 10,000 and 
odd deposited with you. We have, there- 
fore, herein enclosed a sum of Rs. 10,600 
(ten thousand) half-notes, the receipt of 
which kindly acknowledge.” In their Lord- 
ships’ opinion no businessman having the 
contract of the 25th May, 1917, and those 
facts before him, could come to the conclu- 
sion that the plaintiffs had held out .to 


. Marret that Oodayar had the authority of 


the plaintifis to receive payments on their 
account, and their Lordships find that the 
plaintiffs never did hold Oodayar out as 
having their authority to receive payments 
on their behalf. There was another similar 
transaction, but it would not alter their 
Lordships’ opinion that the plaintiffs had 
never held Oodayar out to Marret as having 
their authority to receive payments on their 
account. Whether Oodayar ever re-paid to 
Marret any of thesums which Marret had 
advanced to him in order to get. deliveries 
of skins their Lordships do not know. It 
is possible that they were applied by Marret 
and Oodayar in buying skins for their own 
business of curing and exporting skins, 
which began on the lst July, 1917. 

. Their Lordships will now consider the 
contract of the 26th January, 1918, as to 
sheep skins. As introductory to that sub- 
ject they will exglain how that contract 
came to be made, It:appears from a letter 
written by Oodayar to the plaintiffs on the 
14th August, 1917, that Oodayar had been 
half-tanning sheep skins for the plaintiffs 
by Marret’s process. These sheep skins 
were exported to Japan. There was at that 
time a prospect of securing a larger order 
for skins to-be shipped to America. Marret 
had objected to his process being used 
except for goat skins required for the con- 
tract of the 25th May, 1917, and Oodayar 
in the letter of the 14th August, 1¥17, 
informed the plaintiffs that Marret would . 
allow the process to be used on receiving 
a commission of 2-annas a skin, and that 
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it would be advisable to agree with Marret 
to give him a commission of l-anna for each 
goat and sheep skin half-tanned by his 
process. In that letter of the 14th August, 
1917, Oodayar said :— 

“T have written out my opinion, you may 
think over the matter and do as you please. 
Now I am half tanning ona small scale. 
But heis not fully aware of the same. I 
have been telling him that Iam doing only 
100 or 50 hides. Ifthe thing is doneon a 
large scale, he will come to know it some- 
how. He will give us trouble later on.” 

In reply to that letter the plaintiffs wrote 
to Oodayar onthe 19th August, 1917, a 
letter in which the following passages 
occur :— 

“I have received the letter written by 
you on the 14th and note the-contents. In 
perusing it we find that you have written 
abqut very great matters. You have written 
that the gentleman (Marret) objects tothe 
making of half-tan sheep (skins) and that 
the patent has been registered for sheep 
and goat (skins)andall. It can never be 
done. He can register only his mark, How 
can he register in respect of other goods? 
I simply wrote to you that we could do the 
work in secret without letting the other 


Lubbais (tanners) know....0.......... In a small. 


tannery, sheep half tan may be done. There 
isno fear. There need not be any fear 
that it is done without his knowledge.” 

Further correspondence between the 
plaintiffs and Oodayar took place ontbe sub- 
ject of half. tanning sheep skins without the 
knowledge of Marret, Oodayar urging that 
an arrangemeut should bemade with Marret 
to give him a commission on sheep skins 
half-tanned by his process, and the plaint- 
iffs instructing Oodayar to use the process 
more extensively in half-tanning sheep 
skins for them to export to Japan. 

It appears that abouf November, 1917, 
Marret saw some letters in Oodayar’s ‘office 
from which he ascertained that his process 
was being used in half tanning skins, and 
at some time between November, 1917, and 
the 26th January, 1918, Marret had induced 
Oodayar to hand over to him the shipping 
documents relating to a large consigrment 
of-skins which had been shipped and were 
then in transit to Japan on behalfof the 
plaintifis, to whom they belonged. Onthe 
26th January, 1918, there was an angry 
interview at Pondicherry between the plaint- 
iffs and Marret about his process having 
been used in half-tanuing sheep skins, and 
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it was arranged that Marret shouid hand 
over to the plaintiffs those shipping docu- 
ments belonging to the plaintiffs which 
Marret had obtained from Oodayar. With 
them this Board is not concerned, and it 
was agreed between the plaintiffs and 
Marret asand representing himself to be 


the agent of the French Company thatthe. . 


=> 


contract of the 25th May, 1917, should be 
extended so asto include sheep skins and 
other skins, and the following two letters 
in the handwriting of Marret were exchang- 
n them :— 
ee * “ Pondicherry, 
26th January, 1918, 
To— . 
J. Marret, Esquire | 
(Tanneries Lyonnaises), 
Pondicherry. 
Dear Sir, | 
With reference to our understanding 
please instruct your Bankers to transfer to 
our account the following shipment:— . 
f Yens, 
25 bales, 10,000 sheep skins 


(19,042 lbs.) ve a. 7500 
20 bales,6,000dry goat (3,900 

lbs. “a ba a 59519 
40 bales, 12,000 dry sheep - 

skins (23,620 lbs.) we 9240 


which were shipped to Mr. M. A. Raza, 
Yokohama. All the pickled skins shipped 
to Japan at thesame time remaining your 
Pe Yours faithfully, 
MAHOMED KHALEEL SHIRAZI & Sons. 
“ Pondicherry, 
26th January, 1918. 
Messrs. Mahomed Khaleel Shirazi & Sons, 
Pondicherry. 
Dear Sirs, , 
I beg to acknowledge receipt of your 


. letter of this day concerning the skins 


shipped to Japan, will instruct this day 
our Bankers to transfer or credit your 
account of all sums referred in the shipment 
of the following skins, made to Mr. M. A. 
Raza, Yokohama. : 


Yens. 
25 bales, 10,000 
(19,042 lbs.) ia ~ 1500 
20 bales 6,000 dry goat (9,900 Ibs.) 5'579 
40 bales, 12,000 dry sheep skins 
(23,620 lbs.) s a 9.240 
All pickled -skins shipped to Japan, re- 
ini erty. > 
eee es aes á Yours faithfully, 
J. Marret,” 


sheep skins 


= 
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Mr. Justice Phillips, who tried the suit, 
was rightly of opinion that if Marret made 
the contract of the 26th January, 1918, as 
the agent of the French Company the words 

“remaining my property” must be taken 
a3 meaning the property of his principals 
the French Company. It appears from the 
correspondence that Marret frequently re- 
ferred to himself as meaning the French 
Company. Marret when cross-examined 
admitted that they had the same meaning 
as in the contract of the 25th May, 1917. 

Mr. Justice Phillips found that the con- 
tract of the 26th January, 1918, was made 
between the plaintiffs and Marret as the 
agent of the French Company as a con- 
tinuation of the contract of the 25th May, 
1917, and their Lordships agree with that 
finding. He also correctly found that the 
price of the sheep skins at Rs. 45 per 100 
skins with 10 -per cent. commission and 
Rs. 17-8-0 per 100 skins for tanning charges 
amounted to Rs. 67,326, adding that 
Rs. 67,326 to the Rs. 81,737-0-9 with interest 
on those sums at 7 per cent. he, on 20th 
October, 1920, gave thie plaintifis a decree 
for Rs, 1,76,242-0-5 with interest thereon 
at the rateof 6 per cent. per annum from 
that date to the date of realization. Mr. 
Justice Phillips dismissed the suit as 
against Marret and Oodayar, but decreed 
that the French Company and Marret 
should pay to the plaintiffs the costs of the 
suit when taxed with interest thereon at the 
rate of 6 per cent. per annum from the 
date of taxation 10 the date of realization. 
On the 25th August, 1921, the plaintiffs’ 
costs of the suit were taxed at Rs. 4,082-4 0. 

Marret’s defence to the sheep skins’ claim 
was that the sheepskins belonged to 
Oodayar and that the plaintiffs had no 
interest in them. That in the opinion of 
their Lordships was an untrue defence, and 
rightly failed. But the finding of the High 

- Court in Appeal was, as their Lordships 
understand it, that the plaintiffs had made 
a present to Marret of the sheep skins in 
question in the suit. That view their 

Lordships. cannot accept. By the sale of 

those sheep skins in Japan, Marret, when 
cross-examined, admitted that he had made 

a profit of one lakh of rupees. It is not 

now disputed that the plaintiffs had paid 
the dealers in skins for those sheep skins. 


As their Lordships have said, they can-. 


not regard Marret’s evidence as truthful. 
Mr. Justice Phillips did not consider that 
Marret's evidence could be relied upon. 


How the High Court in appeal came to @ . 
different conclusion their Lordships do not ` 


understand. They will now quote briefly 
from the judgment ‘of Mr. Justice Coutts 
Trotter, from which Mr. Justice Ramesam 
did not dissent, a passage in that judgment 
which shows what a high opinion Mr, 
Justice Coutts Trotter entertained of ‘the 
reliability of Marret as a witness.. It may 
be observed that Mr. Justice Phillips saw 
Marret when he was being examined an 

cross-examined and the High Court in 
appeal had not that advantage, Mr. Justice 
Coutts-Trotter said in his Judgment: “Inow 
come to the sheep skins and M. Marret's 


threats against the plaintiffs for infringing | 


his process in respect of them. It seems 
from the arbitration account to be quite 
clear that theseskins were in fact collected 


from the dealers and supplied by the 


plaintiffs. Itisnot in the least clear that 
M. Marret knew that at the material time. 
‘His evidence, I think, amounts to this: 
When he found himself confronted by a 
claim in respect of sheep skins which were 
not touched by the contract he took up an 
alternative attitude, ‘Hither these sheep 
skins do not belong to you, or if they be- 
longed to you as you now say they formed no 
part of our contract and you had no business 
whatever to use my special process in 
treating them without my permission.’ I 
see noreason why he should not take that 
line, and I do not think that his threats 
about infringement in any way militate 
against the view that he honestly believed 
that the plaintiffs had no concern with these 
goods whatever. I am, therefore, of opinion 
that the plaintiffs’ case with regard to the 
sheep skins entirely fails. . 
Finally, with regard to the 85 bales of 
mixed dried sheep and goat skins. Though 
I think that M. Marret had no right 
whatever to.take possession of the docu- 
ments of title in regard to them, I am not 
prepared toreject his explanation that he 
believed however wrongly at the time, that 
the plaintiffs were endeavouring to divert 
to other markets goods which ought. to 
have been delivered to him and that he 


took possession of them in order to btreng- ` 
then his position in enforcing his claim in `’ 
respect of the sheep skins. It was, no doubt, | 


an arbitrary and high-handed action, but 
1 see nothing whatever to lead me to suppose 
that it was a consciously dishonest one.” 
In their Lordships’ opinion it was a dis- 
honest action, as Marret must well have 


4 
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known, He could not have believed that 
‘he was entitled to the shipping documents 
which belonged to the plaintiffs. 

Their Lordships think thatin fairness -to 
the French Company they should state what 
the French Company allege was the position 
in which that Company found itself after 
this appeal to His Majesty in Council had 
been presented. The French Company say 
that they were first informed by the 
- Solicitors in London appearing for Marret 
that this appeal had been presented, and 
as their Lordships understand the French 


Company's statement that Company had. 


previously no knowledge that a suit against 
them and Marret had been brought. The 


French Company say that the proceedings | 


in the suit in Madras were defended by 


Marret without the knowledge’ or consent of . 
- the French Company, and that on receiv-. 
ing that information from Marret's London . 


Solicitors that this appeal had been present- 
ed, the French Company was advised that 


they shou!d be separately represented in | 


this appeal, and instructed their London 
agents that theircase in the appeal should 
-be settled and lodged with all due expedition, 
Iffacts could have been proved which would 
have justified application to amend the 
decree no such application was made. 
There is one other question raised by the 
appellants in this appeal. It relates to the 
admission in evidence by the Court of 


Appeal of documents which were not in - 


evidence before the Trial Judge. The High 
Court as a Court of Appeal in this suit had 
under s, 107 of the C. P.C., 1908, power to 
take additional evidence. In their Lord- 
ships’ opinion it isa power which should 
be exercised by a Court of Appeal with 
much caution and only in suits where it is 
satisfied that inthe interests of justice it 
should be exercised, and that such addi- 
tional evidence when admitted will be evi- 
dence which, if produced at the trial, would 
have been admissible. The additional evi- 
-dence admission of whichis complained of 
on behalfof the appellants, however much 
it may have affected the judgments in 
the Courtof Appeal, has not affected the 
judgment of their Lordships inthe slight- 
est degree. 

Their Lordships will humbly advise His 
Majesty that the appeal, so far as it relates 
to Les Tanneries Lyonnaises, should be 
allowed, and the decree of the High Court 
in appeal should be set aside against both 
respondents, with costs payable by Les 
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Tanneries Lyonnaises, and the decree of Mr. - 
Justice Phillips should be restored and affirm- - 
ed, and that the appeal, so far as it relates to ” 


Monsieur J. Marret, should, save as afore- 
said, be dismissed without costs. 
spondents, Les Tanneries Lyonnaises, should 


The re- : 


pay to the appellants their costs in the High ` l 


Court and in this appeal. p 
i Appeal allowed. 


Grant. 


Solicitors for the Respondents:—Mesgsrs, ; 
Thompson Quarrell 4. Atineave, Joasselyn & 


Elwes. 


BOMBAY HIGH COURT. 


Orvit Reviston APPLICATION No, 118 of 1995, °: 


September 24, 1925, 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee, 
Lala PUNJUSHETanp OTHERs— 
DEFENDANTS —APPLIOANTS 


- versus | 
MOTIRAM BUDHU—Pnratntirr— 
OPPONENT, 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 1(2), (b)—Withdrawal of suit—Other sufficient 
ground, construction of. 


MoM 


The expression “other sufficient ground” in cl, (b) * 


ofr.1 (2),-O. XXIII, O. P. O., must be construed ‘to 
be ground analogous to the ground mentioned .in 


el. (a) of the same rule, that is to say, it must be of . 


the same nature as formal defect. [p. 778, col. 1.] 
Kali Prasanna Sil v. Panchanan Nandi, 33 Ind. 
Cas. 670; 44 ©. 367; 23 ©. L. J. 489; 20 0., W. N. 1000, 
Kharda' Co. Ld. v. Durga Charan Chandra, 5 Ind. 
Cas. 187; 11 ©. L. J. 45, Mabulla Sardar v. Hemangini 
Debi, 6 Ind. Cas, 629; 11 O. L. J. 512 and Chhajju Ram 
v. Neki, 72 Ind. Cas. 566; 49 I. A. 144; 24 Bom. L, R. 


_ 1278, 30 M. L. T. 295; 26 C W.N. 697; 41 P. L. R. 


(P. O.) 1922; 3 P. L-T. 435; A. L R, 1922 P. ©. 112; 16 - 


L. W. 37; 17 P. W. R. 1922; 3 L. 127; 43 M. L. J. 339: 
4 U. P. L. R. (P. C.) 99; 86 C. L. J. 459 (P. 0.), referred 
to and followed. 

Mahipati Shamla v. Nathu Vithoba, 4 Ind, Cas, 252; 
33 B. 722; 11 Bom. L. R. 1109, referred to. 


Application against'an order of the Sab- 


ordinate Judge at Nandurbar, 
132 of 1923. | 
Mr, P. V. Kane, for the Applicants. ` 
JUDGMENT. 
Macleod, C. J.—This is an applica- 


in Suit No. 


. tion under s. 115 of the Code, asking the 


Court to revise an order passed by the 
Second Class Subordjnate Judge of Nandur- 
bar, in Suit No, 13? of 1923. After several 
adjournments, the hearing was fixed for 
December 15, 1924, on which date the 


plaintiff-opponent presented an application . 


R. L, 
Solicitors for the Appellants:—Mr, Douglas- ` 
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to withdraw the suit with liberty to bring 
a fresh suit on the grounds that the plaint 
was not explicit; that the averments, about 
fraud were not clear, and that there was no 
explicit assertion that the sale-deed was in 
the nature of a mortgage; that though there 


‘was a prayer for accounts and instalments, 


proper stamp had not been paid and there 
was no issue about mortgage; and that, 
therefore, the suit was likely to be dis- 
missed because the pleadings were vague 
and insufficient, - ; 

The applicants-defendants raised several 
objections to the withdrawal of the suit 
being allowed, viz., the plaintiff had already 
once amended the plaint but never claimed 
redemption ; that though the plaintiff had 
alleged before the mamlatdar that the sale 
was a mortgage, he had in the suit averred 
only fraud; that several adjournments had 
already been granted to the plaintiff; that 
the hearing had actually commenced, docu- 
ments had been produced by the defendants 
and one witness had already been examined 
for the defendants; that the plaintiff's suit 


“was not going to failon a technical point; 


that the suit had been filed on April 7, 
1923, more than a year before the applica- 
tion, but in spite of defendants’ objection 
the Court allowed plaintiff to withdraw the 
suit with liberty to bring a fresh suit. 

Under O. XXIII, r. 1 (2), where the 
Court is satisfied (a) that a suit must fail 
by reason of some formal defect, or (b) that 
there are other sufficient grounds for allow- 
ing the plaintiff to institute a fresh suit for 
the subject-matter of a suit or part of a 
claim, it may, on such terms as it thinks fit, 
grant the plaintiff permission to withdraw 
from such suit or abandon such part of a 
claim with liberty to institute a fresh suit 
in respect of the subject-matter of such ‘suit 
or such part of a claim. 

Tbe question is whether the words “other 
sufficient grounds” give the Oourt a wide 
discretion to decide whether it should give 
permission to a plaintiff to withdraw from 
his suit, or whether those words must be 
read with a restriclive meaning, so that any 
other ground set forwardjby a plaintiff must 
be analogous to a formal defect, before the 
Court can give the plaintiff leave to with- 
draw, i 

-In Kali Prasanna Sil x. Panchanan Nandi 
(1) Sanderson, C. J,, referring to the words, 


wiz, “that there are sufficient grounds for 


(1) 83 Ind. Cas, 670; 44 C. 367; 23 O. L. J. 489; 20 
O, W, N. 1000. 
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permitting him to withdraw from the suit". 
in s. 373 of the Code of 1882, which was the 
section applicable to the case before the 
Court, said (page 372*):— 

“Bat there are decisions of this Court - 
which, in my opinion, are binding upon us. 
Itis quite true they are not upon the same 
section, ‘but they areupon O. XXIII,r.1 of 
the O. P. O. which is now in operation, but 
the learned Vakil, whoargued the case for 
the appellant, admitted that there is no 
substantial differance between this Rule 
and s, 373 of the old Code. In the first 
ease, Kharda Co. Ltd. v. Durga Charan 
Chandra (2), it was held by my learned 
brother Mr. Justice Mookerjee that’ cls. (a) 
and (b) of sub-r. (2) have to be read 
together and that the intention is that a 
ground included in clause (b) must be of 
the same nature as the ground specified in’ 
cl: (a), that is to say, it must be something 
of the same nature as formal defect, and, 
inasmuch as in that case the ground for 
allowing the suit to be started afresh was 
not because there was a formal defect but 
for some other reason, the order was illegal, 
Then again the learned Chief Justice Sir 
Lawrence Jenkins in Mabulla Sardar v, 
Hemangini Debi (3) says: ‘The decision 
in Kharda Co, Ltd.v. Durga Charan Chandra’ 
(2) shows that cl. (b) of sub-r. (2) must be 
read in connection with cl. (a) and with 
the limitations cl. (a) suggests, and so 
reading it, itis clear that it is not within 


“the jurisdiction of a Court of Appeal.to 


grant the permission on the terms which 
have been approved by the Court in this 
case. 
With due respect, we agree that the con- 
struction put upon O. XXIII, r. 1, by these 
decisions is correct. It is certainly undesir- 
able that so wide a construction should be 
placedon O. XXIII, r. 1, that a plaintiff, if 
he thinks that he i$ not likely to succeed 
in his suit owing to insufficient evidence, or 
for some other reason of that character, 
may be allowed to withdraw his suit, with 
leave to bring another suit, thus leaving the 
question in dispute still open between 
himself and his opponent. : 
In Mahipati Shamla v. Nathu Vithoba (4) 
Scott, C. J., says (page 726)t:— ; 
“It is impossible to lay down any exhaus. 
` (2) 5 Ind. Cas. 187; 11 O. L. J. 45. 
(3) 6 Ind. Cas. 629; 11 C. L. J. 512. 
(4) 4 Ind. Cas. 252; 33 B. 722; 11 Bom. L. R. 1109. 
*Page of 44 0. —{Ed.} 

+Page of 33 B.—[#d.] 
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tive definitionof what are sufficient grounds 
within the meaning of s. 373 but I think 
that the Court should not allow a suit to be 
withdrawn after the parties are ready for 
trial if such withdrawal may operate to the 
prejudice of the defendant.” 

With due respect, that leaves open the 
door to a considerable amount of discussion 
whether in any particular case the defend- 
ant would or would not be injured by the 
leave being given. It seems to me far 
more advisable to place a restrictive mean- 
ing on the words “other sufficient grounds,” 
since O. XXIII, r. 1, grants a concession in 


favour of a plaintiff, and such a concession . 


should not be extended further’ than is 
necessary. 

We may also refer to O. XLVII, r. 1, 
which deals with the powers of a Court to 
grant areview of a decree or order, since 
the similar phrase “or for any other suffici- 
ent reason” appearing therein has by the 
Privy Council been construed in Chhajju 
Ram v. Neki (5) to mean, that a reason 
‘sufficient on grounds at least analogous to 
those specified in the rule must be shown. 

The Rule will be made absolute in this 
case and the order of the lower Court set 
aside with costs. 
` Coyajee, J.—I agree. 

R. L. Rule made absolute. 


(5) 72 Ind. Cas. 566; 49I. A. 144; 24 Bom. L, R. 

: 380M. L. T. 295; 26 C. W. N. 697; 41 P. L. R. 
1922; 3 P. L. T. 435; A. I. R. 1922 P. C. 112; 16 
L. W. 37; IT P. W. R. 1922; 3 L. 127; 43 M. L. J. 332; 4 
U. P. L. R. (P. C.) 99; 36 C. L. J. 459 (P. C). 


OUDH CHIEF COURT. 
Srconp CIVIL APPEAL No, 147 or 1925. 
March 22, 1926. 
Present:—Mr. Justice Misra. 
Sued AHMAD SHARIF—PLAINTIFF 
—APPELLANT 

versus : 
Mirza UMRAO BEG—DEFENDANT 


— RESPONDENT. 

Landlord and tenant— Swit for possession —aPlaint- 
iffs tule established but not contract óf tenancy— 
Defendant's possession permissive in inception— 
Adverse possession—Deeree for possession—Civil Pro- 
cedure Code (Act V of 1908), s., 100—Second appeal— 
Finding of fact, when not binding. 

Where the plaintiff's title to the property claimed 
has been established and also that the defendant has 
been in occupation of that property by permission of 
the plaintiff, the plaintiff would be entitled to a decree 
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for possession in apite of the fact that hé may have ` 
failed to establish the contract of tenancy set up by 
him as the basis of his claim. [p, 781, col. 2; p. 782, col. 1.] 

Abdul Ghani v. Babni, 25 A. 256, A. W. N. (1903) 18, 
referred to. 

The principle of law that possession prima facie 
may be considered adverse cannot apply toa case 
where the possession of the defendant in its inception - 
is of a permissive nature. [p. 782, col. 1.] 

A finding of fact arrived abon a mistaken view of 
the prange is not binding in second appeal. [p. 780, 
col. 1. b 

Second appeal against a decree of tha 
Sub-Judge, Sitapur, dated the 18th Febiu- 
ary 1925, reversing that of the Additional 
Munsif, Sitapur, dated the 27th November 
1924, 

Messrs. Ali Mohammad and Mohammad . 
Zahir, for the Appellant. 

Messrs. Hyder Husain and R. N. Kauli, 
for the Respondent. 


JUDGMENT.—This is a plaintiff's 
appeal in a suit for possession. One Syed 
Ahmad Sharif, the plaintiff, brought a suit 
in the Court of Munsif, Sitapur, for posses- 
sion of a house No. 970 situate in Mohalla 
Bangla of Sitapur town, against the defend- 
ant Mirza Umrao Beg on the ground that 
the defendant was his tenant at a monthly 
rental of Rs. 4, that the plaintiff gave the 
defendant a registered notice in January, 
1924, asking him either to vacate the house 
or failing that to paya monthly rental at 
R3. 15 and that he having neither vacated 
the house nor paid the rent, the plaintiff 
was entitled’ toa decree for possession of 
the house as well as Rs. 121-8-0 for arrears 
of rent. The sum claimed as arrears was 
at the rate of Rs. 4 per month up to 31st 
January 1924 andatthe rate of Rs, 15 per 
mensem from the Ist February 1924 the date 
of giving notice to 15th August 1924, the 
date of suit. 

The defendant alleged in his written state- 
ment that relations between his father, 
Mirza Qudratullah Beg and the plaintiff's 
father, Hakim Mohammad Sharif, were very 
intimate and that when the house in suit 
had been mortgaged by the plaintiff's father 
to the Mahmudabad estate, his father lived 
in the house with the permission of the 
estate, being a servant of the estate. He 
contended thatin the year 1906 after the 
death of his father, the plaintiff's father 
borrowed a sum of Rs, 400 from him and 
redeemed the house from the said estate 
and having done so made a gift of the same 
to him, after which date the defendant had 
remained continually in adverse proprietary 
possession of the said house. 


160 


It isnot necessary for me to refer to 
various other allegations madein the oral 
pleadings because they are not relevant for 
the purpose of deciding this appeal. 

The learned Munsif of Sitapur, who tried 
the case, held that the house belonged to 
the plaintiff, that hehad on behalf of his 
father redéemed it from the Mahmudabad 
estate, and that the defendant had been 


living in the said house as ‘his tenant origin- . 


ally atavental of Rs, 4 per mensem and 
later on in the same capacity but subject 
to the liabilty of paying rent at the rate 


of .Rs. 15 amonth. On these findings he, 


decreed the plaintiff's claim as brought. 

In appeal the learned Subordinate Judge 
of Sitapur took a different view. He accept- 
ed the defendant's appeal and dismissed 
the plaintiff's suit. 

The plaintiffhas now come up to this 
Court in second appeal and the main con- 
tention put forward on behalf of the appel- 
lant is that the findings of the learned Sub- 
ordinate Judge should not be considered as 
binding on this Court inasmuch as he has 
- ignored the. pleadings of the parties in the 
case in arriving at a decision of the case in 
appeal, . 

I have carefully gone through the judg- 
ment of the learned Subordinate Judge and 
it appears to: me that the contention put 
forward by the learned Pleader for the ap- 
pellantis well-founded. It is not necessary 
for meto take up all the points in detail 
but it ‘is sufficient to state that{in the 
written statement filed by the defendant it 
was admitted by him that the house in suit 
had been mortgaged by the plaintiff's father, 
Mohammad Sharif, to the Mahmudabad 
estate and that the defendant's father was 
living in the same being the servant ofthe 
said estate. On this state of pleadings it 
was not necessary for the learned Subordi- 
nate Judge to go into the question of mort- 
gage or to declare that the defendant's 
possession of the house was not permissive 
but adverse. Under these circumstances, 
I am compelled to hold that the findings 
of the learned Subordinate Judge, which 
have been arrived at ona mistaken view 
of the pleadings, cannot be considered to 
be binding on this Court in second appeal. 
The learned Counsel for the respondent has 
frankly admitted that thisis the correct 
view. 

There are two courses open to me, either 
to send the case back to the Court below for 
fresh findings orto arrive at them myself 
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under s. 102 of the O. P. O. (Act V of 1908); ` 


inasmuch asthe material on the record is 
sufficient to come to proper findings in the 
case. I have chosen to take the latter 
course. 

I now proceed to givemy own findings 
on the three mostimportant points in the. 
case which areas under :— : 

(1). Whether the plaintiff is the owner of 
the house in suit ? 

(2) Whether the plaintiff's father after re- 
deeming the housein suit from the Mahmud- 
abad estate, let it to the defendant on a 
monthly rent of Rs. 4? ae 

(3) Whether the plaintiff's father had, 
after getting the house redeemed from the- 
Mahmudabad estate, made an oral gift of it 
in favour of the defendant. 

Regarding the first point it appears to 
me to be clear beyond dispute, whatever 
view of the pleadings might be taken, that 
the plaintiff is now the ownerof the house. 
If the house originally belonged to his’ 
father, Mohammad Sharif, it would after his 
death be inherited by the plaintiff as the . 
only heir of his father. If the house be 
considered to be the property of his mother 
under a deed of gift which is alleged to 
have been executed in her favour by the 
plaintiffs father, then after her death one- 
fourth share in that house would be in-' 
herited by the plaintiff's father and three- 
fourths by the plaintiff himself and the said 
one-fourth inherited by his father would 
after his death again be inherited by the 
plaintiff himself. In either view of the case, 
therefore, the plaintif is now the full owner 
a the house. I, therefore, find according- 
y. j 
Regarding the second point fthat the 
house was leton rent by the plaintiff's father 
to the defendant after redemption in 1906, 
I am of opinion that the story as deposed 
to by the plaintiff «himself in- his evidence 
and supported by theother witnesses, has 
not been established in view of the fact 
that the plaintiff did not produce any docu- 
mentary evidence in support of it. It is 
clear from the evidence onthe record that 
the plaintiff and his agent have been keep- 
ing accounts of the income of the pro- 
perty in possession of the plaintif, yet 
it is surprising to find that no account 
books have been produced to show that 
any rent was realized in respect of the 
said house by the plaintiff from the 
defendant. My finding, therefore,is to the 
effect that itis not established that the 
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defendant took the house on rent at Rs. 4 
per mensem from the plaintiff's father in 
the year 1:06. 

Regarding the third point, namely, the 
oral gift alleged by the defendant, I am 
of opinion that thesaid gift has not been 
established.” The defendant himself went 
into the witness-box to give evidence in 
support of the-alleged gift, but he being an 
interested person much reliance cannot be 
placed on his statement. The second witness 
examined in support of the alleged gift was 
one Imam Beg. This man is also an in- 
terested person because he says that he is 
a step-brother of the defendant. His state- 
ment in examination-in-chief is significant. 
At first he stated that the plaintiff's father 
had borrowed money fromthe defendant to 
redeem the mortgage and soon after the 
redemption the plaintiff said to the defend- 
ant “ You may live ia this house, I give 
it to you.” Scon after he changed his state- 
ment and said that the plaintiff said to the 
defendant “ I gift it to you, itis yours.” He, 
therefore, gave two contradictory versions 
and the obvious meaning which I place upon 
his earlier statement is that the plaintiff, 
after redemption, allowed the defendant to 
live in the house in suit. I am not prepared 
to carry the evidence of this person further 
than this. The witness is a man of no sub- 
stance; he pays no income-tax. At first he 
said that he wasdoing the business of a 
contractor but later on said that he had 
given up that business altogether. He stated 
that his dincome was only Rs, 15 a month. 
In my opinion the witness is a man of no 
substance and being a relation ofthe defend- 
ent was asked to depose about a story 
which was untrue, The third witness ex- 
amined in the case wasone Gauhar Khan. 
He is an unsummoned witness and appar- 
ently a manofno means, At first he said 
that the defendant had gone to live in the 
house with the permission of Hakim Sahib 
(plaintiff's father), Soon after he changed 
his statement and said that no permission 
had been given in his presence. Then when 
the witness was pressed very hard by the 


defendant's Pleader and many questions had" 


been put to him he stated that the house 
had been gifted away by Hakim S&heb 
(plaintiff's father) tothe defendant (Umrao 
Mirza). I am not prepared to place any 
reliance on his statement. The last witness 
examined by the defendantin support of 
the alleged oral gift wasa man called 
Manawwar Khan. The man according te 
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his own admission isa gambler and was 
challaned by the Police. He does not live 
upon his own earnings but is supported by 
his sons. The evidence of this man ap- 
pears tometo be manufactured for the 
occasion. I am not prepared to place any 
reliance upon this witness also. All these 
witnesses were also disbelieved by the Trial 
Court which heard them, and J am in entire 
agreement with its view of the evidence. | 
Thestory of the alleged oral gift also ap- 
pears to me to be most improbable. It ig 
said that the plaintiff on behalf of his father 
had borrowed a sum of Rs. 400 from the 
defendant and redeemed the property with 
the money so borrowed, and after redemp- 
tion the house in suit was gifted straight 
off by the plaintiff in favour of the defend- 
ant. I fail to understand why if the object ` 


‘of the plaintiff or his father wasto make 


a giftof the property in suit which was 
held in mortgage by the Mahmudabad 
estate they should have gone out of their 
way to borrowthe money from the defend- 
ant to redeem the house from the Mahmud- 
abad estate and then to make a gift of itin 
his favour. The easiestcourse would have 
been to make a gift of the equity of redemp- 
tion in favour of the defendant or to execute 
a sale-deed of the said property in his 
favour giving him option to redeem the pro- 
perty from the said estate. lam, therefore, 
convinced that the story of the alleged oral 
gift has been manufactured by the defend- 
ant for the purpose of this case, 

It, however, appears to me to be clear 
from the evidence produced by the defendant 
himself that hecameto live in the house 
with the permission of the plaintiff or his 
father, (vide statement of Gauhar Khan—~ ` 
page 35). 

The position, therefore, appears to me to 
be this: The house in suit belonged to 
the plaintiff's father and was held by the 
Mahmudabad estate in mortgage. Money 
was borrowed by the plaintiff's father to pay 
off that mortgage. The money was paid 
and the mortgage was redeemed. The plaint- 
iff or the plaintiff's father allowed the de- 
fendant, from whom the money had been 
‘borrowed, to livein the house without pay- 
ment of any rent. ‘The defendant has con- 
tinued since that time to live in that house, 

I am, therefore, led to consider whatshould ` 
be the decision in a case where the facts, 
as stated above, havebeen proved. Where 
the plaintifi's title to the property claimed 
hasbeen established and also that the de, 
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fendant has beén in occupation of that pro- 
‘perty by permission of the plaintiff, the 
plaintif would, in my opinion, be entitled toa 
decree for possession in spite of the faci that 
he may have failed to establish the contract 
of tenancy set up by him asthe basis of 
hisclaim. I amsupported in this view by à 
decision of a Full Bench of the Allahabad 
High Court in Abdul Ghani v. Babni (1). In 
this case the-plaintiff had come to Court 
alleging that the defendant had hired a 
house from him ata monthly rent of one 
rupee but had failed to pay the rent and 
that he had given the defendant notice to 
quit the house. ‘he plaintiff claimed pos- 
session and damages but not arrears of rent. 
The defendant denied the tenancy alleged 
by the plaintiff and asserted that she had 
been in adverse possession for a period of 
more than 12 years, she-asserted that she 
had purchased the land upon which the 
house stood and had herself built the house. 
The findings in the case were that the 
plaintiff was the owner of the house, that 
the defendant occupied the house as a friend 
with the permission of the plaintiff and 
that the defendant had never before assert- 
ed her title to the house. It was held that 
upon the facts found the plaintiff was entitled 
to a decree for possession notwithstanding 
that his case was that the defendant was 
his tenant. The facts of this case are 
similar to those of the presentone. It was 
strenuously contended on behalf of the de- 
fendant-respondent that his possession was 
not permissive.. I cannot, however, accede 
‘to that contention. The fact alleged by 
the defendant in his written statement that 
he was a servant of the Mahmudabad estate 
aod was‘livingin that house withthe per- 
mission of the estate and also the fact that 
the plaintiff's father made a gift of the 
house in his favour, clearly show that the 
possession ofthe defendant was in its incep- 
tion of a permissive character, and I have 
already stated above that this was also the 
evidence given by one ofthe defendant's 
witnesses. It is, therefore, clear that the 
possession of the defendant in its inception 
was of a permissive nature. Under these cir- 
cumstances the principle oflaw that posses; 
sion prima facie may be considered adverse, 
cannot apply to the facts of the present 
case. In my opinion the plaintifi’s title 
to the house in suit having been establish- 
ed beyond any doubt and the defendant's 
possession having been proved to beofa 

(1) 25 A, 256; A, W, N. (1903) 18, 
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permissive character, the plaintiff is entitl- 
ed to a decree for possession of his house, 

I, therefore, allow the plaintiff's appeal, 
set aside the decree ‘of the learned Sub- 
‘ordinate Judge, and pass a decree for eject- 
ment in favour of the plaintiff, in respect of © 
the house claimed by him. One month's 
time is allowed to the defendant for vacat- 
ing the house from this date. The plaint- - 
ifs claim for arrears of rènt will stand 
dismissed. -In my opinion both the. plaint- 
iff and: the defendant set up false stories 
in support of their respective cases, and 
bearing that consideration in mind it ap- 
_ pears to me to be fair and proper that I 
should order that the parties bear their own 
costs in this Court and in both the Courts 
below, and I order accordingly. 
R. L. Appeal allowed. 


i 


PRIVY COUNCIL. 

APPEAL FROM THE ALLAHABSD HicH COURT. 
- December 1, 1925. : 
Present:—Lord Shaw, Lord Phillimore, 

Sir John Edge, Mr. Ameer Ali 
and Lord Salvesen. 
Kunwar CHIRANJIT SINGH— PLAINTIFF 


—APPELLANT 
versus 
Rai Bahadur HAR SW ARUP—-DEFENDANT 
— RESPONDENT. 


Vendor and purchaser—Sale of immoveable property 
— Earnest-money—-Breach of contract by purchaser— 
Earnest-money, whether can be recovéred. 

Under a contract of sale of immoveable property the 
earnest-money is part of the purchase price when the 
transaction goes forward: it is forfeited when the 
transaction falls through, by reason of the fault or 
failure of the vendee. 4 

Plaintiff agreed to purchase certain immoveable 
property from the defendant at the price. of 
Rs. 4,76,000 and one of the conditions of the contract 
was that Rs. 20,000 was to be paid as earnest and 
the balance in two mieties, the first being payable on 
executing the conveyance and the last within six 
montbs thereof, Plaintiff did not pay the earnest- 
money as such but obtained a financial modification 
of the terms of the contract whereunder he paid the 
sum of Rs. 1,65,000 towards the sale price of. 

- Rs. 4,76,000. The plaintiff was subsequently unable 
to complete the contract even in its modified form and 
brought a‘suit to recover the part of the sade price paid 
by htm: : 

Held, that the plaintiff having broken his contract 
must lose the earnest-money, viz., Ks. 20,000 but must 
be re-paid Rs. 1,45,000 the balance of his payment to 
account. i ’ 

Appeal from a judgment and decree of 


the Allahabad High Court reversing 9 
decree of the Subordinate Judge's Court, 


(941. O. 1996] SHANKAR GOVIND PATHAK v. BALERİSHNA SHANKAR jost. 


Messrs. A. M, Dunne, K. C., and B. Dube, 
for the Appellant. 

Messrs, De Gruyther, K. C., and J. M. 
Parikh, for the Respondent. í 

JUDGMENT. 

Lord Shaw.—The main appeal has te- 
fereuce to a contract of sale of the Markham 
Grant Estate belonging to the defendant 
Jyotish Sarup. The contract was entered 
into with the plaintiff-appellant. The High 
Conrt, reversing the judgment of the Sub- 
ordinate Judge held that there was a 
complete contract of sale. In the opinion 
of the Board the High Court, in this parti- 

cular, asin the others after mentioned, was 
right. 

Oneof the terms of thiscontract of sale 
was as follows:—28th July, 1914, from 
defendant to the plaintiff :— 

“Willing on old ‘terms, namely, earnest 
twenty thousand balance in two moieties, 
first payable on executing conveyance, last 
within six months net cash we receive 
Rs. 4,76,000.” 

On: the 2ad August a reply was sent 
accepting the proposal. r 

From the point forward, however, the 
appellant appears to have encountered 
financial difficulties in carrying out the con- 

tract. He setabout endeavouring to secure 
the property on modified and easier terms. 
He did not pay the earnest-money eo nomine, 
but on the 2eth August, 1914, he sent two 
cheques, amounting incumulo to Rs. 1,65,000. 
the receipt being granted for these sums 
‘towards the sale price of the Markham 
Grant Estate out of the consideration of 
Rs. 4,76,000,” ; ons 

It is contended that thisformed a super- 
session of the former contract. The Board 
agrees with the opinion of the High Court 
that this is not so. It was merely a financial 
modification in the interests of the pur- 
chaser, who appeared to þe unable or un- 
willing fully to meet the terms of the con- 
tract. 

Then came, on 6th September, 1914, a 
letter from the purchaser's representative 
in these terms :— 


In continuation of my telegram, dated the ` 


rd instant from Simla, I have to- inform 
you that, owing to’ certain unavoidable*cir- 
cumstacces Kunwar Chiranjit Singh of 
- Kapurthala, is quite unable to purchase 
the Markham Grant in the Dehra Dun 
District. You are hence quite at liberty to 
settle your terms and make up the bargain 
with any other purchaser, 
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It is accordingly plain that the purchaser 
was unable or unwilling to complete the 
contract, even in its modified terms. 

According to the judgment of the High 

Court, which again, in their Lordships’ 
view, is correct, the purchaser must, having 
broken the contract, lose his earnest money _ 
of Rs 20,000, but must be re-paid Rs. 1,43,06u, 
the balance of his payment to account. ‘Ihe 
appeal is brought with the object of his 
also obtaining re-payment of the earnest 
money. . 
_ In the opinion of the Board, as mention- 
ed, the original contract of sale was not 
superseded. [t was carried forward with the 
modifications alluded to and in particular 
there is nothing to suggest that the owner 
of the Estate agreed to sacrifice the stipulat- 
ed earnest. 

Earnest money is part of the purchase 
price when the transaction goes forward: 
it is forfeited when the transaction falls 
through, by reason of the fault or failure 
of the vendee. 5. 

The application of this principle to the 
contract in question settles the case, 

A cross-appeal was presented truly for 
the purpose of endeavouring to meet cir- 
cumstances which have notarisen, namely, 
the Board's possibly coming to an opinion 
that the original contract of sale had been 
wiped out. < 

‘Their Lordships will humbly advise His 
Majesty that the main appeal fails with 
costs. As to the cross appeal there will be 
no order except that there be no costs to 
either side. Í 

Z, K. Appeal dismissed. ` 


Solicitors for the Appellant :—Mr, H. 8S, 
L. Polak. 

Solicitors for the Respondent :—Mr. 7’, 
L. Wilson & Co, 


BOMBAY HIGH COURT.. 
Civit REVISIONAL APPLICATION No, 115 
or 1926. 
December 16, 1925, 
* Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
SHANKAR GOVIND PATHAK— 
APPELLANT 
versus 


BALKRISHNA SHANKAR JOSHI 
— OPPONENT. 
Civil Procedure Code (Act F of 1908), O VII, 1, 10 


a 
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—~-Plaint covering several causes of action~Some 
within jurisdiction of Court, others beyond it—Return 
of plaint~- Procedure. 

Where on presentation of plaint covering more than 
one cause of action, the Court is of ‘opinion that it 
can deal only with some of the causes of action, the 
proper procedure to follow isto retain the plaint 
and strike out from the plaint that part of it which 
it thinks is beyond its jurisdiction leaving it to 
the plaintiff to fileanother suit with regard to the 
causes of action struck out from the plaint in the 
proper Court. lt is nota proper procedure to return 
the plaint to be presented to proper Court for trial of 
causes o :action beyond its jurisdiction and itself 
to proceed on a certified copy of the plaint for causes 
of action within its jurisdiction. 

_ Civil revisional application against an 
order of the First Class Subordinate Judge, 
at Dhulia, in Suit No. 704 of 1924. a 

Mr. V. D. Limaye, for the Appellant. 

Mr. M. V. Bhat, for the Opponent. ` 

JUDGMENT.—We do not agree with 
the order of January 17, 1925, directing the 
suit to be struck off the file. The mis- 
take which came in the plaintiff's way was 
due to the default of the Erandol Judge, 
who ought to have in the first instance re- 
turned the plaint with regard to the whole 
of the causes of action therein. Instead of 
` doing that, he referred the plaintiff to the 
Dhulia Court in regard to a portion of 
the claim, thinking at that time that he 
could deal with the remainder. Thereafter, 
he changed his mind and found that he 
could not deal with thé remainder of- the 
claim. There is no .reason why on that 
account the plaintiff should be debarred 
from prosecuting his claim in the Dhulia 
Court either on the original plaint, or on 
the certified copy which was continued to 
be used in the Erandol Court, till finally the 
Erandol Court declined to.deal with any 
part of the suit. 

We think the original procedure adopted 
by the Erandol Judge was wrong. If he 
decided that he could deal with only one of 
the causes of action in the plaint, then he 
should have retained the plaint himself, 
and struck out from the plaint that part of 
it which he held was beyond his jurisdic- 
tion, and then the plaintiff could file another 
suit in the Dhulia Court. We donot think 
it is provided for anywhere in the O. P. 
0. that the same suit could be going on ir 
two different Courts on the same plaint. 

Rule will be made absolute and the suit 
will be heard on the merits. Costs. of this 
Rule will abide the result. | 

R la Rule made absolute. 


MottaW Lab v. MOHAN Lat, | 
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OUDH CHIEF COURT: 
First Civin APPEAL No, 13 oF 1926. 

; April 7, 1926: 2° 
Present:—Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Misra. 
Pandit MOHAN LAL—APPELLaxt 
versus 

MOHAN LAL AND OTHERS—RESPONDENTS. 

Jurisdiction—Suit for redemption—Jurisdictional 
value—Suit challenging previous redemption—Nature 
of suit. . f 

In redemption suits the jurisdiction is governed by 
the amount of the principal mortgage money and 
Doh ny the value of the property mortgaged. [p. 785, 
col. 1. 

Kedar Singh v. Matabadal Singh, 1 Ind. Cas. 703; 31 
A. 44; A. W. N. (1908) 276; 5 A. L. J. 713, followed. 

A suit against the mortgagee for redemption 


on the ground that a redemption obtained by some 


of the defendants through Court under à compromise 
is a collusive transaction, is a suit for rédemption and 
not a suit for possession by a mortgagor against his 
co-mortgagor for his share of the redeemed property. 
Lp. 785, col. 2.] ' 
Makhdum Khan v. Jadi, 9 O. O. 91, distinguished. 
Shanker Baksh Singh v. Ram Bahadur Singh; 10 Ind. 
Cas. 311; 26 O. C. 297; A. I. R. 1922 Oudh 45, referred 
to and approved. : 


Appeal against a decree of the Subordi- 
oe Judge, Unao, dated the 9th April 


Mr. Hyder Husein, for the Appellant. 
Mr. Radha Krishna, for Respondent No. 9.. 


JUDGMENT.—This is an appéal aris- 
ing out of a suit for redemption brought in 
the Court.of the Subordinate Judge of 
Unao. Thesuit was brought against the 
mortgagee for redemption on the ground 
that the redemption obtained by some of 
the defendants through Court under acom- 
promise was a collusive transaction. The 
principal money secured by the mortgage 
was stated in para. 2 of the plaint as 
Rs, 3,400 and the value of the property was 
stated to be Rs. 6,000. - i 

The defendants resisted the plaintiff's 
suit for-redempéion on various grounds, 
which it is not necessary for us to state here, 
It will be sufficient for the purposes of the 
present appeal to state that the suit was 
ultimately dismissed by the Court of the 
oe Judge on the 9th of April 


The plaintiff carried the matter further 
in appeal to the Court of the District Judge 
of Lucknow sitting at Unao. It is unfor- 
tunate that the appeal against this decree 
which was filed on the 12th of May 1923 did 
not come up for hearing before the District 
Judge till the 23rd January 1926, On that 
date the case was argued on behalf of the 
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appellant and the hearing of the appeal 
was adjourned to 3lst of January 1926. On 
the 31st January a preliminary objection 
was taken on behalf of the respondent to 
the effect that the appeal did not lie in the 
Court of the District Judge but in this 
Court. Further arguments on this point on 
behalf of the appellant were heard on the 
6th of February 1926, and on the 13th 
February 1926 the learned District Judge 
held that the appeal was not cognisable 
by his Court and on that finding he re- 
turned the memorandum of appeal to be 
presented to this Court. The memoran- 
dum of appeal was, therefore, presented 
by the appellant to this Court on the 
. 15th of February 1926. 

The appeal when presented to this Court 
was noticed as one which-was rightly in- 
stituted in the Court of the District Judge 
and in order to avoid delay and expense 
to the parties, a notice was issued by this 
Court to them to get the question of juris- 
diction settled before the case was xed 
for hearing on the merits. 

The parties have now appeared before us 
to-day and the question of jurisdiction has 
been argued at great length. 

After hearing the arguments on both the 
sides we are of opinion that the order of 
the learned District Judge cannot be main- 
tained and that the appeal did actually lie 
to his Court and that it-is to be heard by 
that Court and that Court alone. It is a 
settled rule of law that in redemption suits 
the jurisdiction is governed by the amount 
of the principal mortgage money and not 
«by the value of the property mortgaged 

~fvide Kedar Singh v. Matabadal Singh \1)], 
We have now to determine whether the suit 
as brought by the plaintiff in the Court of 
the Subordinate Judge of Unao can be 
reckoned asa suit for redemption., It has 
been contended before us, as it was before 
the learned District Judge, that the present 
suit was not a suit for redemption but a 

` guit for possession brought by a co-mort- 
gagor against another co-mortgagor who 
had redeemed the property and in support 
of this proposition reliance was placed on 

the case of Makhdum Khan v. Jadi (2). 

There i$ no doubt that it was-held by the 

` late Court of the Judicial Commissioner of 

Oudh in that case that the suit brought 

by a co-mortgagor against another co-mort- 
(1) 1 Ind, Cas, 703; 31 A, 44; A, W, N, (1008) 276; 

Ë A. L. J, 713, i 

(8) 90, GIL 
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gagor for recovery of poséefsion of his 
share cannot be treated as a suit for re- 
demption and that the appropriate Article 
of the Limitation Act applicable to the 
suits of this character was Art. 144 and not 
Art. 148. But what we have to seein this 
case is whether the suit as laid by the 
plaintiff in his plaint was really a suit ‘of 
that character. The plaintiff did not admit 
the validity of the redemption effected by 
some of the mortgagors, He described in 
his plaint the proceedings taken by those 
mortgagors as collusive, and asked a decree 
for redemption of the entire property, ‘In 
those circumstances it appears to us that 
his suit cannot be treated as a suit for 
recovery of his share of the property mort- 
gaged as one brought against his co-mort- 
gagor who had already redeemed the pro- 
perty. His suit was purely a suit for re- 
dem ption of the entire mortgaged property. 
The learned District Judge has taken great 
pains in considering the nature of the suit 
brought by the plaintiff but in so doing he 
has taken this fact into consideration that 


in appeal the plaintiff relinquished the 


shares of the two mortgagors Kusher and 
Jugga. In our opinion this fact cannot in 
any way be considered to be of any impòrt- 
ance in determining the real nature of the 
suit brought by the plaintiff-appellant. The 
suit of the plaintiff-appellant as stated 
above and as it appears from the plaint was 
suit for redemption and purely of redemp- 
tion and for the purposes of determining 
its jurisdiction we must be guided by the 
usual rule of law that the allegations in the 
plaint must determine the jurisdiction’ of 
the Court. It appearsto be clear on the 
allegations made in the plaint that the suit 
as brought was not a suit between-co- 
mortgagors inter se but it twas a suit 
brought for redemption against the morte 
gagee and the fact that the plaintiff while 
appealing from the decree of the Trial 
Court excluded in his appeal the share of 
the two mortgagors would not in any way 
alter the character of the suit. In suits .of 
such a nature it appears to us to be clear 
that the jurisdiction must be the same as 
in the case of ordinary suits brought for 
redemption, 

Weare supported in this view by the 
decision of the late Court of the Judicial 
Commissioner of Oudh reported as Shanker 
Baksh Singh v. Ram Bahadur Singh (8) 


(3) 70 Ind, Cas, 31]; 260. ©, 207; A. I, Ry 1993 
udh 45, ‘ 


786 Low & Co. v. 
decided by Kanhaya Lal, J.O. It was 
held in that case that the suit between 
persons claiming mutually the exclu- 
sive right to redeem the mortgage, one 
of whom .had succeeded in inducing the 
mortgagee to allow him to redeem it, must 
be considered as suit of the nature of a 
suit for redemption and the jurisdiction of 
the Court in such a case must be governed 
by the principal amount of the mortgage 


“money and not by the value of the mort- 


` We have already indicated in the earl 


gaged property. We are in full agreement 
with the principle laid down in this case. 
In our opinion, therefore, the suit brought 
by the plaintiff in the Court of the Sub- 
ordinate Judge of Unao wasa suit for re- 
demption and its value for the purposes of 
the jurisdiction 'must. be guided by the 
value of the principal amount of the mort- 
gage-money, namely, Rs. 3,400 and not by 
the value of the mortgaged property which 
was stated in the plaint to be Rs. 6,009. 

We, therefore, set aside the order of the 
learned District Judge passed on the 13th 
February 1926 and direct that the memo- 
randum of appeal be returned again to the 
appellant for presentation to that Court. - 


. ‘As to costs our order is that the respond- 


ents should pay their own costs in this 


Court and also pay the costs of the appe- 


Hants. “a 
| ier -. 
portion of this judgment. the great ‘delay ` 
which has occurred in the learing of this . 
fppeal, We have already stated that’ the : 


appeal was filed in'the year 1923 and. was . 


heard by the learned District Judge in the 


year 1926. We hope thatthe learned Dis- ` 


| bearing of this appeal, 


trict Judge will fix an early date for the. 


R L, Memo. of appeal returned. 


Wemaaedaianin, a 


CALCUTTA HIGH COURT. | 
Appears FROM ORIGINAL DECREES Nos. 8; 4 : 

; AND 19 or 1928.7 `< 
“November 14, 1924. 


- Present!—Justice Sir Hugh Walmsley, KT., 


and Mr. Justice B. B. Gheee. 
Messrs. H. V. LOW & Co.,— Direnpanits— 
APPELLANTS 
versus 
HAZARIMULL BABU AND ctners— | 
PLAINTIFFS— RESPONDENTS, 
- Transfer of Property Act (IV of 16864), s2, 66, Bi 


-B.B 


JA a A au | 
HAZARIMULE BABU. . [04.1..0. 1996) 7 
Mortgage of several properties—Mintig: leades granted 
by mortgagor in respect of somé properties—Mort- 
gage decree—Order of sale—Marshalling. 

Some out of several mortgaged properties were 
leased out by the mortgagors on mining leases under 
which the mortgagors wete entitled to recover rent 
and royalties from the lessees. The mortgagee sub- 
sequently obtained a decree on footof his mortgage 
and in execution of the decree the mortgagors obtain- 
ed an order that the properties which had been leased 
out should first be sold in satisfaction of the.decree . 
inasmuch as it was expected that the sale of those 
properties would satisfy the decree completely." "The 
lessees contended that the properties other than-thoce 
leased to them should first be sold in exectition of the 
decree : oe 

Held, (1) that inasmuch as the mortgagars had a | 
valuable interest, viz., the right to receive rent and 
royalties, in the properties leased, the principle of 
s. 56 of the Transfer of Property Act was not appli- 
cable to the case; |p. 787, col. 2.] i ` 

(2) that the lessees having taken with full: notice - 
of the mortgage the principle of marshalling of securi- 
ties laid down in s. 81 ofthe Transfer of Property 
Act was not applicable to the case; fp. 788, col. 1.] 

(3) that the order directing that the leased proper- 
ties should be sold first was perfectly proper in the 
circumstances of the case. [ibid.] 

Appeals against the decrees of the Sub- 
ordinate Judge, Burdwan, dated the lith of 
September 1922, EA 

Dr. Sarat Chandra Basak .and Babus 
Nagendra Nath Ghosh, Manindra Nath 
Banerjee, Jitendra Nath Roy and Prafulla 
Chandra Chakratarti, for the Appellants., 

Babus Sarat Chandra Roy Choudhury, 
Sisir Coomar Banerjee, Sashi Sekhar Bose, 
‘Jyotish Chandra Sarkar, Hemendra Nath 
Sen and Gopendra Nath Das, for the Rè- 


spondents. - 
- JUDGMENT. — 
. Ghose, J.—These three-appeals 


rt: 


arise out of three suits brought on different 
mortgages by the same plaintiff. In the 


vo; 


. suits out of which Appeals Nos. 3 and 4 


griké, the defendants were the same. In 
the suit which has given rise to Appeal 
No. 19,.the principal defendarits-were the 
co-sharers of the principal defendants in 
the other two spits who owned an eight- 


“anna share of the’ mortgaged property. 


The appellants before us‘are Messrs, H. V. 
Low &. Co., Lid; who‘wereadded’as defend- 
ant No. 3 in the suits from which Appeals 
Nos. 3 and 4 arise and who were the defend- 
ant. No. Bin the suit which has given rise 
to Appeal No. 19. The suits weré decreed 
by the Subordinate Judge against all the 
defendants. ‘The mortgage in Appeal No.3 
is dated the 3rd April 1917. In Appeal. 
No. 4, the mortgage is dated the 28rd 
September 1913 and in Appeal No. 19, it 
is dated the 10th of January 1917, The 


es aa 


(o4 L 0. 1998). | 


appellants before us are the lessees of two 
mouzahs called Simsa and Barkola and they 
obtained a mining lease from the mort- 
gagorsin Appeals Nos. 3 and 4 on the 10th 


- February 1919 with regard to a moiety 


share of those two mouzahs, They also 
obtained a similar lease from the mort- 
gagors in Appeal No. 19 on the 25th August 
1919. There is no question that the appel- 
lants are bound by the several mortgages 
and that the property in their hands is 
liable to besold in execution of the mort- 
gage-decrees along with the other pro- 
perties mortgaged at the instance of the 
mortgagee. ‘These defendantsin the Court 
below made an application in each case 
praying that the two mouzahs of which 
they had taken leases should be put up to 
gale last of all. In answer to their petitions, 
the mortgagors contended that these two 
mouzahs should be put up to sale first as 
the whole of the mortgage-debt would 
then be paid off out of the purchase-money 
of these two mouzahs; they were the most 
valuable part of their property and some- 
thing would remain in excess after satisfy- 
ing the mortgages. The mortgagors also 
said that, if these two properties were sold 
first, it would be unnecessary to proceed 
with the sale of their other properties. The 
mortgagee was indifferent as to what direc- 
tion the Court might make with regard to 
the order in which the mortgaged proper- 
ties were to be put up to sale. In all the 
eases, the Subordinate Judge made an 
order to theeffect that these two properties 
Simsa and Barkola should. be put up to 
sale first as he considered that that was the 
most equitable order having regard to the 
fact that the defendant Company—the 
appellants before us—had taken their 
mining leases with full knowledge of the 
indebtedness of the mortgagors and -on 
favourable terms and further that the 
agents of the Company. who negotiated 
the transaction undertook to pay off the 
several mortgages. < 

In each of these suits there was another 
set of defendants who were the sons of the 
mortgagors and they pleaded that they were 
not bound by the leases granted by their 
fathers asthe leases were not granted for 
the benefit of the joint Mitakshara family 
of which they were all members. This 
question the learned Subordinate Judge 


` has left open, and it seems to me that it was 


unnecessary to decide that question which 
was an issue between defendant and defend- 


Low & co, v. HAZARIMULL BABU, 
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ant wholly unconnected with the main 
issues which arose in the mortgage suits. 

The defendant Company have appealed 
against the decrees passed by the learned. 
Subordinate Judge and they attack the 
particular portion of the decree in each 
case in which the order in which the” 
mortgaged properties should be sold -is 
stated, that is to say, they object to the 
order that Mouzahs Simsa and Barkola 
should be put up to sale first in satisfac- 
tion of the mortgage-decree. Their con- 
tention, in the first place, is that the other. 
properties which are not the subject of the 
lease to them should be sold first and that, 
if the mortgages are not satisfied out ‘of 
the sale-proceeds, then the property leased 
to them should “be sold; secondly, they 
urged that, if that contention of theirs be 
not accepted, the order with regard to the 
sale of the two properties Simsa and Barkola 
first should be expunged and the mort- 
gagee should be allowed to proceed to 
execute his mortgages against any property 
he chooses. It is said on behalf of the 
appellants that the law as enacted in s. 56 
of the Transfer of Property Act, namely, 
where two properties are subject to a com- 
mon charge and one ofthe properties is 
sold the buyer is, as against the seller, in 
the absence of a contract to the contrary, 
entitled to have the charge satisfied out of 
the other property so far as such pro- 
perty will extend, should be applied to 
the present cases. It is next said that, 
if that provision is not applicable, then 
the general principle of marshalling of 
securities “as laid down in's. 81 of the 
Transfer of Property Act should be applitd 
as a rule of equity. ‘ 

In my judgment, the answer to the con- 
tention that the principle’ of6 56 should 
be applied is that here the mortgagors have 
a valuable interest in the property, that is, 
the right to receive rent and royalty from 
the lessees, the dead rent being fixed at 
Rs. 4,000 per annum in each case, the 
mortgagors may very well say that, if their 
interest which is still subsisting and which 
is superior to that of the lessees is sold, 
then the rest of their property wouldi*be 
preserved, and, in such a case, it seems to 
me thatit will not be open tothe lessées 
to say that the two properties in question ~* 
should not be sold, because the sale might 
in the end affect their interest. When I 
asked the learned Vakil for the appellanta 
whether this principle has ever been applied 


-788 ténwWanatH PRASAD v. 
in any reported -decision in favour-of the 
lessee of a mortgagor his answer was that 
he had not been able to find any case. On 
that ground and the lessees having taken 
with full notice, in my judgment, the 
principle of marsballing of securities is not 
applicable to the present cases. The con- 
tention, therefore, of the learned Vakil 
“for the appellants that properties other than 
those leased to the defendant Company 
should be sold first cannot be upheld. 

It is next contended on behalf of the 
appellants that the learned Subordinate 
Judge is wrong in finding on the evidence 
that the persons who conducted the nego- 
tiations for the leases with the mortgagors 
agreed to pay off the mortgage-debts. It is 
urged that in the various petitions filed by 
the mortgagors before -the learned Sub- 

` ordinate Judge they didnot allege this as 
aground for having the two Mouzahs Simsa 
and Barkola sold first and that the story 
of the agreement is absolutely an after- 
thought. . In Appeal No. :19, it is said that 
there isabsolutely no evidence of the alleg- 
ed agreement. Itseems to me, however, 
that the appellants - when. they invoked 
equity in their favour signally failed -in 
their case; they have not, it appears, paid 
any rent or royalty tothe mortgagors 
since the date of the lease and this sum 
would, it is said, amount to overRs 12,000 
with interest. The mortgage debt in this 
case would amount to about that sum and 
it can hardly be said to be‘equity that the 
other properties belonging to the mort- 
gagors should be sold in.-erder to pay off 

.the mortgage debt while ‘the appellant 
Company havein their hands money due 
to the mortgagors to the same extent. In 
my opinion, therefore, on that ground alone 
the order made by the learned Subordinate 
Judge should be he!d to be quite equitable 
and should stand. 

With regard to the other two appeals, the | 
Subordinate Judge has accepted the èvi- 
dence given by the mortgagors that- there 
“was such an agreement by Mr. Samson who 
is now the general manager of the defend- 
ant Company. There was mention of one 
Jyotish Chandra Mukerjee in the evidence. 
Jyotish comes forward and denies the whole 
story in bis evidence. But he goes too far 
because he says that he had no knowledge 
whatsoever of the indebtedness of the mort- 

: pagors. Itis hardly necessary to point out 
that with regard to one branch of the 
qacrigegors jt was neceseary to have the 
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sanction of the Court for the lease and it 
was recited in the order that the estate of 
the mortgagors was heavily encumbered 
and it was, therefore, necessary to grant a 
mining lease, and, on the basis of that order, 
the lease was granted. Mr. Samson does ` 
not give his evidence. I am unabletohold 
that the Subordinate Judge was wrong in 
accepting the evidence given by the mort- 
gagors in these two cases. But apart from 


- that, having regard to the circumstances 


that the mortgagors are entitled to a large 
sum of money as royalty out of these proper- 
ties and that the lease was taken subject to 
the encumbrance with full knowledge of 
the indebtedness of the lessors, I think-we 
should not interfére with the order of the 
lower Court. 

The result, therefore, is that all the three 
appeals are dismissed with costs. We 
allow only one set of hearing-fee in each 
appeal to'be divided between the different 
sets of respondents who have appeared, 

Walmsley, J.—I agree. 

Z. K. Appeals dismissed, 


OUDH-CHIEF COURT. 
SECOND CIVIL APPEAL No. 404 or 1925. 
February 5, 1926. 
Present:—Mr. Justice Hasan. 
BISHWANATH PRASAD—DeErFenpant— 
APPELLANT 


_ versus 
ABDUS SAMAD KHAN AND anoTHER— 
PLAINTIFFS—RESPONDENTS. 

Mortgage—Nankar rights réserved—Foreclosure 
decree—Nankar, whether charge on property. 

A usufructuary mortgage of a share in a village 
with a condition for foreclosure provided that the 
mortgagee would take possession of the mortgaged 
property with the exception of the 130 bighas sir 
lands and of Rs. 100 ‘cash annually fixed for the 
maintenance of the executant and his descendants, etc. 
The mortgagor obtained a decree for redemption 
with a condition of foreclosure in the event of 
default. The default being made decree for fore- 
closure was made absolute. The annuity was treated 
as nankar by both the parties before as well as after 
the foreclosure decree : i , a 

Held, that the entire share in the village was mort- 
gaged subject: to the liability of Rs. 100 annually 
which’ was nankar and that nenkar was a charge-on, 
the property by which the ex-mortgagee wes hound, 
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Appeal from a decree of the Subordinate 
Judge, Rae Bareli, dated the 14th May 1925, 
affirming that of the Munsif, Rae Bareli, 
dated the 23rd December 1924. 

Mr. Ishwari Prasad, for the Appellant. 

‘Mr. Hyder Husain; for the Respondents. 

JOUDGMENT.—<Appeal No. 404 arises 
out of Suit No. 251 of 1924 instituted in the 
Court of the Munsif, Rae Bareli, and Appeal 
No. 405 arises out of Suit No. 253 of the 
same year and instituted in the same Court. 
In both the suits there was only one de- 
fendant, Bishwanath Prasad, and he is the 
sole appellant in the two appeals before 
me, The plaintifis in the two suits were 
different persons but the facts of the two 
cases are the same and thetitles of the two 
sets of plaintiffs are also the same. The 
appeals may, therefore, be conveniently dis- 
posed of together. é 

The facts of the case are numerous but 
the point for decision lies in a nutshell. 
The question is one of interpretation of a 
deed of mortgage, dated the 15th of Decem- 
ber 1867, executed by the predecéssors-in- 
interest of the plaintiffs in the two suits 
in favour of the predecessors-in-interest of 
the defendant in both the suits. The mort- 
gage of the 15th of Decémber 1867 was a 
usufructuary mortgage with a condition 
for foreclosure in respect of an 8 annas 
share in village Bawan Buzurg in the Dis- 

` trict of Rae Bareli. Under certain circum- 
stances, which it is not necessary to state, 
the mortgaged security was reduced by 7 
pies in the year 1869 and since then the 
mortgage was in operation in respect of the 
remaining 7 annas 5 pies share only. 

The position of the parties having been 
explained in the preceding paragraph of 
this judgment, it will now be conveni- 
ent to refer to them as plaintiffs and the 
defendant. 

It appears that the plaintiffs instituted a 
suit for redemption of the mortgage of the 
15th of December 1867 and obtained a 
decree on the 30th of June 1890 with a 
condition of foreclosure in the event of 
default in the payment of the mortgage- 
money. Default was made and the decree 
for foreclosure was made absolute on the 
18th of August 1895 in favour of the de- 
fendant. The plaintifs in both the suits 
claim a certain amount of nankar from the 
defendant, who is now in possession of the 7 
annas 5 pies share under the foreclosure 
decree, and they claim that the nankar is 

«a charge on the property held by the de- 
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fendant. The plaintiffs base their title on 
the deediof mortgage of the 15th of Decem- 
ber 1867, I now proceed to interpret that 
deed. The operative part is as follows :— | 

“In lieu of thesum of Rs. 14,000 carry- 
ing interest at the rate of Rs. 1-4-0 per 
cent. per mensem we, the executants, mort- 
gage our 8 .annas share out of the 16-annas’ 
share in village Bawan Buzurg, including 
mal, sewai, jalkar and bankar to Baldeo 
Das and Diwan Das for a period of 12 
years.” Then follow certain covenants. 
The first of these covenants is as follows:-—— 
“The mortgagees shall take possession of 
the mortgaged property with the exception 
of the 130 bighas sir lands and of Rs. 100 
cash annualiy, which amount has been fixed 
for the maintenance of the executants and 
their dependants and adherants, etc.” To 
my mind it is perfectly clear that the 
entire 8-annas were mortgaged subject to 
the liability of the payment of Rs. 100 per - 
year out of the profits of the mortgaged- 
property for the benefit of the mortgagors 
and their descendants. Thus an existing 
fund was specified out of which the sum 
of Rs. 100 was to come every year. The 
annuity was a ‘nankar’ and has been so 
treated by the parties for all time, both 
before and after the foreclosure decree. 
“When the covenant extends to a thing 
in esse, parcel of the demise, the thing to 
be done by force of the covenant is cwodam- 
modo annexed and appurtenant to the 
thing demised, and shall go with the land, 
and shall bind the assignee” [Spencer's case 
(1)]. Thus the nankar is a charge on the 
property now in the possession of the de- 
fendant. R 

The foreclosure decree has not been pro- 


. duced but I am justified in presuming that . 


it was in accordance with the covenants 
contained in the deed of mortgage. Assum- 
ing, however, that the foreclosure decree 
did no more than foreclose the mort- 
gagors’ right of redemption in the 7-annag 
5-pies share and thereby had the effect of 
transferring that share in favour of the de- 
fendant, the defendant cannot escape the 
liability with which the property is charged. 

The learned Pleader for the appellant 
contended that the liability for the annuity 
came toan end on the passing of the fore- 
closure decree. There is nothing on the 
record of thecase to support this conten- 
tion. On the contrary, as the lower Court 


(1) 1 Sm, L. C, (12th Ed.) 62; 5 Co, Rep, 16a; 77 B, 
R. 72. , 
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has-found,the-parties have all along been, 
by their- coriducty recognizing the conti- 
nuance of: the ability. The appeals fail 
and are dismissed with costs. 

RL. Appeals dismissed. 
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-' ALLAHABAD HIGH COURT. 
_Orvit Revision No. 93 oF 1925. 
oO November 25, 1925, 
Present :—Mr. Justice Mukerji. 
Da. BANWARI LAL—PL.aintirr— 
l APPLICANT 
VETSUS 

Maesass. SHALIMAR PAINTS COLOUR 

AND VARNISH Co., Lp.—Dsrenpants— 
OPPOSITE PARTIES. 

Provincial Small Cause Courts Act (IX of 1887), 
8s, 2h, 25—Civil Procedure Code (Act V of 1908), s. 85 (A) 
—Small Cause Court—Costs, extraordinary, award 
of, power of—Appeal, right of—Revision, whether 

165. 

An officer who has been permitted to exercise the 
` powers of a Small Cause Court Judge, under the 

Provincial Small Cause Courts Act, is not entitled to 
exercise the powers of granting costs under s. 35 (A) 
of the C. P. O., unless he is vested with a jurisdiction 
up to Rs. 250 or has been empowered by the High 
Court to award such cests. 

Where an order awarding extraordinary costs under 
s. 35 (A) of the C., P. ©. is made by a Small Cause 
Court an appeal lies from the order under s. 24 of the 
Proviucial Small Cause Courts Act to the District 
Judge. i 

The exercise of the right of interference in revision 
under s. 25 of the Provincial Small Cause Courts Act 

does not depend upon the question whether an appeal 
lies or not, but it is a matter for consideration whether 
when there is a speedy remedy open toa party by 
way cf appeal, he should be allowed to come up in 

- revision and drag the opposite party to the High 
Court where the expense of engaging a Counsel must 
be greater than in the Mofussil. 4 
fs Civil revision from an order of the Judge, 
Small Cause Court, Pilibhit, dated the 19th 
March 1925. 

. Mr. N. P. Asthana, for the Applicant. 

_ Syed Majid Ali, for the Opposite Parties. 

JUDGMENT.—This is an application 
in revision against a decree of a learned 

Munsif exercising the powers ofa Judge, 
Small Cause.Court at Pilibhit. 

It appears that the applicant who was 
the plaintiff in the Court below ordered 
the defendants-respondents, a limited com- 
pany, trading in Calcutta tosend him some 
paint “ per goods train at a cheaper rate.” 


` 


The defendants insisted on payment of a 


portion of the price beforehand and, accord- 
ing to the -plaintiff's case, the money was 
sent to them on the 29th of April 1924, 
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Goods, alleged to correspond to the goods 
ordered, were consigned at the Railway Sta-. 
tion at Howrah on the $th of May 1924. 
The Railway receipt which was in favour 
of the defendants themselves was endorsed 
in favour of the plaintiff. The goods arriv- 
ed, itis said, rather late (we do not know 
the exact date) and the plaintiff refused to 
take delivery of the same on the ground 
that it reached too late to be of use to him. 
The plaintiff thereupon brought the suit 
‘for recovery of the price paid, viz., Rs. 44 
and for recovery of Rs. 20 damages. The 
suit was decided ex parte. But on the ap- 
plication of the defendants the ex parte 
decree was set aside and the suit was re- 
heard. The learned Judge found that 
there was no substance in the claim, that the 
suit was afrivolous one and it accordingly 
dismissed the suit and awarded to the de- < 
fendantsasumof Rs. 30 as extraordinary 
costs under s. 35 (A) of the C. P. ©. 

It is contended for the plaintiff that on 
the merits of the case the suit ought to 
have heen decreed, that the learned Munsif 
had no jurisdiction to make an order for 
extra costs and that the ex parie decree 
should not have been set aside by the learn- 
ed Munsif. 

Taking the third point first, it appears 
that two applications had to be made for 
setting aside the ex parte decree. When 
the first application was made the decretal 
amount was not deposited forthwith and 
the application was dismissed on this very 
ground. A second application was made 
within the period of limitation with the 
request that the money already in Court 
should be treated as sufficiently good se- 
curity. I think the learned Judge of the 
Small Cause Court was perfectly justified in 
treating the money in Court as good se- 
curity and setting aside the ex parte decree. 

On the merits of the case there is hardly 
much to be said. The plaintiffs orders were 
that the goods were to be sent per goods 
train. The defendants did all that lay in 
their power to enable the plaintiff to obtain 
delivery of the goods when they arrived at 
Pilibhit. Section 91 of the Contract Act is 
clear on the point and the illustration leaves 
no room to doubt that this rule of law was 
entirely applicable. There are, therefore, 
no merits in the main case. 

The question of jurisdiction is based on 
s. 2, cl. (2) of Act IX of 1922, Itis urged 
that an officer who has been permitted to 
exercise the powers of a Judge, Small Cause 
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Court, under the {Provincial Small Cause 
Courts Act of 1887 is not entitled to exercise 
_ the powers of granting costs under s. 35 
(A) of the C. P. C. unless he is vested with 
a jurisdiction up to Rs. 250. The High 
Court may, however, empewer any such 
officer to award such costs. It is nobody's 
case" that Mr. Aijaz Husain, the learned 
Judge, was so empowered hy the High 
Court, I have ascertained from the office 
that he exercised jurisdiction as a Judge, 
Small Cause Court, up to Rs. 100 only. 
The parties.are in the circumstances at one 
that he could not have granted extra costs 
under the Act IX of 1922. 

The question, however, is raised whether 
this Court should interfere under the pro- 
visions of s. 25 of the Provincial Small 
Cause Courts Act, in view of the fact that 
the applicant could have appealed under 
s. 24 of the Act to the District Judge. It 
is true that the exercise of the right of 
interference under s. 25 of the Provincial 
Small Cause Courts Act does not depend 
on the question whether an appeal lies or 
not. Stillitis a matter for consideration 
whether, when there is a speedy. remedy 
open toa party, he should be allowed. to 
come up in revision and drag the opposite 
party -to the High Court where the expense 
of engaging a Counsel must be greater than 
in the Mofussil. On the merits, the ap- 
plicant has nocase. On amost frivolous 
suit, he dragged the defendants from 
Calcutta all the way to Pilibhit to answer 
a claim which had no basis either in moral- 
ityiorinlaw. The amount of compensation 
awarded to the defendants was hardly. an 
adequate compensation for all the trouble 
and expenses undergone by them. In the 
circumstances I do not think that this 
Court is bound to exercise its jurisdiction 
under s. 25 of the Provingial Small Cause 
Courts Act, simply: because the Judge may 
have been iu error. 

The result is that the application in revi- 
sion fails and is. hereby dismissed. The 
applicant must pay the costs of the re- 
spondents. 


ZK ¢ Application dismissed. 


PADMAN SINGH V. SUBRANSAT, — 


-ed in cl. (e). 
admitted by the réspondents. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

First Crvin APPBAL No. 103 or 1924, 

September 18,1925. - 
Present:—Mr. Hallifax, A. J. C. 
PADMAN SINGH AND ANOTHER—- 
Darensants Nos, 1 AND 2—APPELLANTS - 


versus 
SUBRANSAI AND oTHERs—PLAINTIFFS | 
— RESPONDENTS. 

Hindu Law—Partition—Step-mother, whether entitle 
ed to share. i 

Under the Hindu Law a step-mother, with or without 
sms, is entitled to get a share on a partition amongst 
the sons. [p. 792, col. 1.] 

Vithu v. Devidas, 51 Ind. Cas. 943; 15 N.L. R. 55; 
referred to. ae = 

Damoodur Misser v. Senabutty Misrain, 8 O. 537; 6 
Ind. Jur, 584; 10 C. L. R. 401;, 4 Ind. Dec. (N. s.) 346, 
Srinivasa Iyengar v. Thiruvengadathaiyangar, 23 Ind, 
Cas. 261; 38 M. 556; (1913) M. W. N. 1034; 15 M, L. J, 
307; (1914) M. W. N. 282, Hoshanna Devanna Naik v, 
Devanna Banappa Naik, 80 Ind. Cas. 463; 48 B. 468; 
96 Bom. L. R.424; A. L R. 1924 Bom. 444, followed. 

Appeal against a decree of the Subs 
Judge, Bilaspur, dated the 23rd July 1924. 

Mr. M. R. Bobde, for the Appellants. 

Sir B. K. Bose and Mr. P.N. Rudra, for 
the Respondents. i ei Tae 

JUDGMENT.—In this partition suit 
the parties are related as is shown in the 
following table: 





irst wife) == Shiocharan Agharia ==. Sahodra, 
(H ) | . s | (defendant 
. Padman Singh, No. 3), 
(defendant ~ . 
No. 1). ; 
if me ae Ke 
Harikishan, Hirasai Suk ransai, 
(defendant h : (plaintiff 
No. 2). Tikaram. No. 1). 


(plaintif 
A 0. 2). 5 
Shiocharan died in July 1920 and his 


. firat wife and Hirasai both died befors 


that. The lower Court has made a mistake 
in declaring in para. 14 of the judgment that 


“only the fields mentioned in cl. te) of para. 3 


of Padman Singh's Written statement are his 
separate property. According to the findings 
of that Court he is also -separate tenant of 
the fields mentioned in ël. (b) of thesame 


‘paragraph of his written. statement, which 


include Nos. 527, 588 .and 569 not mention- 
That this is a mistake is 

The first ground of appeal was that the 
lower Court was wrong in holding that there 


had already been a. partition of the move: 


able property of the family, and. that: Pad- 


‘man Singh had been given his share of it. 


This was abandoned by the learned Pleader 
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for the appellants, though with unaccount- 
able hesitation and reluctance, on its being 
explained that the other side would be 
glad to agree toa finding that there had been 
no such division of moveables, as the in- 
evitable result of it would be-that all the 
tenancy land held by Padman Singh had 
been acquired out of joint family funds. 
It was also again. given up on its being 
pointed out that a Court-fee is payable in 
the appeal on the value of the property 
claimed. 

As to the’ special custom, alleged to exist 
among the members of the Agharia caste 
of the tract in which the parties live, where- 
by a mother is given no share at a parti- 
tion among brothers, the evidence in proof 
of the allegation is too slight and feeble 
for serious discussion. As an alternative 
itis pleaded that according to the ordinary 
rulés of Hindu Law, in a partition between 
brothers who are the sons of different 
mothers, the property is first divided into 
equal shares amongall the brothers and then 
the shares of all the sons of each mother are 
put together and again equally divided 
between them and her. The result in this 
case would be that Padman Singh, whose 
mother is dead, would get a quarter share, 
and each of the three other sons of Shio- 
charan and their mother Sahodra, who is 
alive and a defendant in the case, would get 
a three-sixteenths share, or in the anna-pie 
notation Padman ` Singh would get four 
annas and each of the rest would get three 
annas. 

The .contention rests ọn the text of the 
Mitakshara which says that “in the case 
of sons who divide after the father (dies) 
the mother (mata) also takes an equal share,” 
and the assertion that in most if not all 
other passages in the Mitakshara, the word 
mata does not include astep-mother, Only 
two texts have’ been cited here in which 
the word mata does not include a step- 
mother, those mentioned in Ganno v. Beni 
(1)and Vithu v. Devidas (2). But that it 
does include a step-mother, even one with- 
out sons, in the particular text with which 
we are concerned, is very clearly shown 
in the judgments of Mitter, J., in Damoodur 
Misser v. Senabuity Misrain (3) of Sundara 
Ayyar J. in Srinivasa Iyengar v. Thiruven- 


(1) 43 Ind. Cas. 943; 14 N L. R. 82. 
5) 51 Ind. Cas. 843; 15 N. L. R. 55. 
(3) 8 O. 537; 6 Ind, Jur, 584; 10 O. L. R. 401; 4 Ind. 
Dec, (N. 8.) 346. a | 
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gadathaiyangar (4) and of Macleod and | 

hah, JJ., ia Hoshanna Devanna Naik v. 
Devanna Banappa Naik (5). Ay 

The suggested interpretation of the text 
in the case of a widow with sons and step- 
sons seems to me impossible for another , 
reason which is intrinsic. That is that in 
most cases, asin this, it would break the 
undoubted and fundamental rule that each 
of the brothers is entitled to an equal share, 
Acceptance of the rule suggested means 
that each of Padman Singh’s step- brothers, 
all sons of Shiocharan equally with him, 
would get a share less by 25 per cent. than 
his, and if his mother were alive he would 
get only two-thirds of what each of them 
would get. That being impossible, the 
interpretation of the rule urged by the ap- 
pellants is also impossible. ~ 

The claim to the “jethausi” or eldest bro- 
ther’s extra share made by the second de- 
fendant Harikishan, is based on nothing but 
an expression of a wish by Shiocharan that, .- 
in a partition which was then proposed to 
be made by arbitrators but was not made, 
Harikishan should be given certain pro- . 
perty as “jethaust”; he was at that time 


_the eldest son still joint with Shiocharan, 


Padman Singh having already separat-_ 
ed from him and the sons of the second 
wife. Harikishan has no legal claim to 
“jethausi” not being the eldest of the sons 
now in existence, and the wish of his father 
that he should be treated as the eldest son . 
in the circumstances is perhaps natural 
and reasonable, but neither the existence | 
nor the expression of the wish can give 
Harikishan that legal claim.’ This conten- 
tion was, however, abandoned on its being 
pointed out that it could not be maintain- 
ed without the payment of Court-fees. 

The appellants contend that the finding 
as.to the moveable property in the hands of 
the other party rests on a wrong placing 
of the burden of proof; it has been found 
that that party had only so much moveable 
property as it chose to admit, only because 
the appellants failed to prove that it had 
more. That is certainly wrong, as is ex- 
plained in Jailalsao v. Lal Fatehsingh 
(6) aad the case would probably have to 
go back for the taking of further evidence 


(4) 23 Ind. Cas. 264; 38 M. 556; (1913) M. W.N. 103 
15 M L, J. 307; (1914) M. W. N. 282. 

(5) 80 Ind. Cas. 468; 48 B. 468; 26 Bom. L. R. 
A. I. R. 1924 Bom. 444. 

(6) 75 Ind. Cas. 826; 20 N. L. R. 535 ALR Ji: 


Nag. 117. 
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produced and examined with a proper 
understanding, by the Court and by the 
parties, of where the burden of proof lay, 
but for the fact that exactly the same has 
been done the other way about; the move- 
able property found to be in the hands of 
the appellants is found to be no more than 
what they admitted they had, only hecause 
the other party failed to prove that it was 
more. In these circumstances both find- 
ings must stand. It may be mentioned 
that the appellants did not look at this. 
question from that point of view till it 
was suggested by the Court. Their at- 
tempt in the firs. place was to show that 
their evidence did establish that the other 
party had more moveable property than had 
been found by the lower Court. That it 
certainly failed to do. 

The contention in the eighth paragraph 
of the petition of appeal that it had been 
proved that the value of the ornaments held 
by Sahodra was Rs, 500 and not only Rs. 100 
was abandoned on its being pointed out 
that it involved the payment of Court-fees. 

The cross-objection filed in respect of 
‘the tenancy lands acquired by Padman 
Singh after his separation from the rest of 
the.family was withdrawn when it was dis- 
covered that it could not be pressed with- 
out paying further Court-fees. Anyhow it 
could not possibly succeed. When Padman 
Singh separated from the others a parti- 
tion was madeof the moveable property 
only and he was given his share; he was 
also given a part of the property which 
was still the common property of all the 
members of the now disrupted family, 
and allowed to hold it separately. It 
seems that he was allowed to keep the 
income of theland in his possession as his 
share of the income of the whole common 
property, though it is just possible that 
the income of that and tHe rent was put 
together and he was given his share of it. 
But in either case his share of the income 
was his own separate property ; he did not 
acquire the other tenancies out of the land 
he held, which was common property, but 
out of the-income of that land, which was 
his separate property. . 

The decree of the lower Court will accord- 
ingly be modified by the addition of the 
numbers 527, 568 and 569 to the list of 
numbers of the fields which belong sepa- 
rately to Padman Singh. Thisis a relief 
which could have been obtained by applica- 
tion to the lower Court, and anyhow it is 
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an inconsiderable part of the whole relief 
claimed in appeal. The appellants will, 
therefore, pay all the costs of both par- 
ties in appeal, but the respondents will 
pay all the costs incurred in connection with 
their cruss-objection.: 

G, R. D. 

Z. K, Decree modified.» 


“ 
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CALCUTTA HIGH COURT. 
Civiu APPRAL No, 88 oF 1925, 
April 23, 1925, 
Present:—Mr. Justice Buckland. 
In re GOPALDAS Avrora 


—APPLIGANT. 

Presidency Towns Insolvency Act (III of 1909), 3. 15° 
—Insolvency Rules of Calcutta High Court, rr. 74; 
150—Petition by debtor—-Procedure—Petition by 
partner—Debts due by firm, whether can be entered in 
list—Debtor, whether bound to hand over books to- 
Official Assignee before adjudication—-Practice. 

Rule 74 of the Insolvency Rules of the Calcutta: 
High Court provides that where a petition for ad- 
judication is filed by a debtor the Court shall forth- 
with make an adjudication order thereon. The rule 
contemplates that if the petition isin form in the 
sense that the Court has jurisdiction and the condi- 
tions prescribed by the Act have been fulfilled, the 
order shall go as a matter of course. [p. 794, col. 2.] 

It is open to a partner in a firm to apply to be ad- 
judicated an insolvent and in such a case he would be 
right in setting out in his petition the debts due by 
his firm, for the reason that under the ordinary law 
they would be debts for the full amount of which he 
would be personally liable. The mere fact, therefore, 
that such debts are entered in the petition would not 
mean that the petition is made on behalf of the firm, 
{p. 795, col. 1] i 

There is no rule requiring an unwilling debtor fo ` 
hand over his books to the Official Assignee before he - 
is adjudicated an insolvent. |p. 796, col. 1.] 

A practice founded upon the willingness of debtors 
cannot be regarded as being a settled practice obliga- 
tory upon persons who do not wish to comply with it. -° 
{p. 795, col. 2.) 

On a petition for adjudication it is open to the Court 
to make a reference to external matters, provided they 
are relevant, butifan order isto be founded upon 
them they should be duly brought to the notice of the 
parties and the parties given an opportunity of 
furnishing an explanation. [p. 796, col..1.] . 

Appeal against an order of the Registrar 
in Insolvency, refusing the adjudication of 
the petitioner-insolvent. 


Mr. S. N. Bannerjee, for the Applicant. 


JUDGMENT.—This is an appeal under 
s. 8 of the Presidency Towns Insolvency 
Act against an order of the Registrar in 
Insolvency refusing to adjudicate the peti-- 
tioner: insolvent upon' his own petition, 
That the matter is- one with which the: 


glint oa 
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Registrar has been duly empowered to deal 
is not in question. he, 7 
The petition is in form No. 7 to be 
found in. the appendix offorms tò the In- 
salvency Rules of this Court made under 
gs. 112 and 114. of the Act, and, as pointed 
out by learned Counsel, it contains aver- 
ments which will bring the application 
within the relevant sections of the Act, 
and are, therefore, necessary for the purpose 
of obtaining the order. i 
Section 9 states that a debtor commits an 
act of insolvency:—"(f) if he petitions to 
be adjudged an insolvent.” Section 10 
provides that subject to the conditions 
. gpecified-in the Act if a debtor commits an 
“act of insolvency, he may present an insolv- 
ency petition and the Court may on such 
petition. make an order adjudging him an 
insolvent. Any difficulty that might arise 
in combining this with s. 9 (f) is avoided 
by the explanation to s. 10, which says that 
the presentation of a petition by the debtor 
shall be deemed an act of insolvency with- 
in the meaning of the section. Conse- 
quently provided certain other conditions 
are fulfilled, the mere fact of the presenta- 
tion of a petition for adjudication is 
enough on which to make the order. | 
Section 11 contains certain restrictions 
upon jurisdiction. The only part of the 
-section to which I need refer is sub-s, (b), 
under which the Court has no jurisdiction 
to make the order unless the debtor within 
a year before the date of the presentation 
of the insolvency petition has ordinarily 
resided or had a dwelling house or has 
carried on business either in person or 
through an agent within the limits of the 
Ordinary Original Jurisdiction of the Court. 
The petition in this case states that the 
petitioner lately carried on a co-parcenary 
business as a merchant under the name and 
style of Gopinath Pursottamdas at No. 113, 


Monahardas Katra, in Calcutta, and has for ° 


the greater part of the past six months 
ordinarily resided at 101, Harrison Road, 
Calcutta. 
Further conditions which must be ful- 
filled are to be found in's. 14, and to entitle 
- him to present a petition, the debtor must 
either owe Rs. 500 or have been arrested 
and imprisoned in execution of the decree 
of a Court for the payment of money or an 
order of attachment in execution of such 
a decree must have been made and be sub- 
sisting against his property. The first con- 
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has been fulfilled, for his petition says that 
he is unable to pay his debts; which exceed | 
Rs. 500. That hemust staté under s. 15, 
which goes on to provide that if the debtor 
proves that he is entitled to present. the 
petition, which means that the necessary 
conditions obtain, the Court may thereupon 
make an order of adjudication, subject, 
however, to another Court havinginsolvency 
jurisdiction being that to which the ap- 
plication should preferably be made. 

Rule- 74 of the Rules of this Court pro- 
vides that where a petition is filed by a 
debtor, the Court shallforthwith make an 
adjudication order thereon, and the rule 
appears to contemplate that if the petition 
is in form in the sense that the Court has 
jurisdiction and the conditions prescribed 
by the Act have been fulfilled, the order 
shall go as a matter ofcourse. This would 
appear to bein accordance with the view 
expressed by the Judicial Committee of the 
Privy Council in Chhatrapat Singh Dugar 
v. Kharag Singh Lachmiram (1). That 
was a case under the Provincial Insolvency 
Act, but for the present purpose no dis- 
tinction need be drawn between that and 
the Presidency Towns Insolvency Act. It 


‘is pointed outin the judgment of the Board, 


which was delivered by the late Chief 
Justice of this Court, that the Act entitles 
a debtor to an order of adjudication when 
its conditions are satisfied. His Lordship 
continued :— : 

“This does not depend on the Court's 
discretion, but is a statutory right; and a 
debtor who brings himself properly within 
the terms of the Act is not to’ be deprived 
of that right on so treacherous a ground of 
decision as an ‘abuse of the process of the 
Court.’ ” 

It appears that that was the ground 
upon which in that case the petition -was 
refused both by°*the District Court of 
Marshidabad and by this Court on appeal. 
That is not the ground upon which the 
Registrar has dealt with this application, 
though he seems to have taken into consi- 
deration matters which, according to the 
judgment of their Lordships of the Judi- 
cial Committee, are not relevant to his 
decision. ` f 

The Registrar has referred to s. 99, which 
provides that any two or’ more persons 


(1) 39 Ind, Cas. 788; 44 I.A. 1]; 44 O. 535; 21 C. 
W., N. 497; 21 M. L. T. 36; 15 A.L. J. 87; (1917) M. W. 


LBL : : : a “N. 100; . L. J. 1; . L. R. 174; 25 0. L. J. 
dition is that. which this petitioner states , a O E aa 


215; 10 Bur. L. T, 25_(P. O). 
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being partners or any person carrying on 
: business under a partnership name may 
take proceedings or be proceeded against 
under this Act in the name of the firm, 
and contains a further provision for dis- 
closure of the names of the members of 
the firm. This is only an enabling section 
akin to O. XXX, of the C. P. C., and does 
not purport to prescribe anything that is 
to be done or left undone in order to obtain 
an adjudication order where a debtor who 
isa member of a partnership firm or where 
the members of a partnership firm apply 
for an order of adjudication. But the 
Registrar, by his reference to r. 150 of the 


Rules of this Court seems to have regarded ` 


this as an insolvency petition filed on behalf 
of a firm of debtors. If that were the 
case, he would be correct-in requiring 
under the rule that the petitioner should 
4 state the names of the partners. Apparent- 
ly his reason for having regarded it as 
: though it were a petition filed on behalf of 
a firm is because the lists annexed to the 
petition are admittedly those of debts due 
by and outstandings due to the firm. This 
does not necessarily mean that the petition 
is made on behalf of a firm. Learned 
Counsel bas said that there is no partner- 
ship firm and drawn my attention to the 
statement in the petition that the debtor was 
‘Carrying on a co parcenary business, and 
submitted that there is no evidence of the 
existence of a contractual partnership to 
which the Act and rules refer. In any 
event, he has submitted that it would be 
open to.a partner to apply to be adjudicated 
an. insolvent and that in such a case he 
would be right in setting ont the debts due 
by his firm, for the reason that under the 
ordinary law they would be debts’ for the 
full amount of which he would be personal- 
ly liable.. When the case is that of a co- 
parcenary business and nota contracttal 
partnership, he contends that the position 
is even more favourable to his client, for 
which proposition he -relies upon Sat 
Narain v. Behari Lal (2). 

I am disposed to think that this con- 
tention fs correct, but as this appeal, like 
the application, is ex parte, I have not had 
the advantage of hearing the matter argued 
from the standpoint of any person interest- 


(2) 84 Ind. Cas. 883; 52 I. A. 22; 29 CFW. N. 797; 
47 M. L. J. 857: 10 O. & A. L. R. 1232; A. I, R. 
1925 P. ©. 18; (1925) M. W- N..1; 23 A: L. J. 85; L. R.. 
6 A- (P. C.) 1; 26 P. L. R: 8k: 27 Bom, L. R. 135; 21 L. 
W. 375; 1 L. 0, 500; 1 O. W. X7 916; 6 L, 1 (P. C). 
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ed in placing the contrary view before 
me, which may occur at a later stage of 
this case or even in’ other proceedings, 
Should’such occasion arise, it may be neces- 
sary to re-consider the opinion which I 
have expressed. 

The Registrar has also stated that it 
is the settled practice of this Court -sitfce 
the year 1915 to insist upon the: books of 
an insolvent who is a trader being made 
over to the Official Assignee before tha 
adjudication order is passed, and. in sup- 
port of that proposition he has referred to 
the judgments of my learned brother 
Mr, Justice Rankin in Re Bhuramull 
Banka (No. 39 of 1919, dated the 16th May 
1919 unreported) and in Re Joseph 
Perry (No. 32 of 1919, dated the 28th May 
1919 unreported). Ifmy learned brother's 
information in the latter case is cor- 
rect and insolvency is regarded as a pri- 
vilege in India, that may explain the 
readiness of persons desirous of availing 
themselves of the privilege to make over 
their books of account to the Official As- 
signee even before the privilege is confer- 
red upon them. But where it is contended 
that there is no obligation to make over. 
the books of account to the Official Assignee 
before the order is made, the matter assumes 
a different aspect. A practice founded 
upon the willingness of debtors cannot be 
regarded as being settled practice obli- 
gatory upon persons whe do not wish to 
comply with it. There is no rule of the 
Court which so requires, and were such a 
rule made, it would bea matter for con- 
sideration whether such additional condition 
could be super-impcsed upon the Act which 
does not demand-it. The two judgments 
referred to by the Registrar do not, in my 
opinion, support the proposition for which 
they have been cited. Each case was one of 
a person who already had been adjudicated 
an insolvent. In Re Joseph Perry (No. 32 
of 1919, dated the 28th May 1919 unreport- 
ed) my learned brother merely referred to 
this matter incidentally, and I donot read 
his judgment as definitely holding that 
there is an obligation in law or practice on 
a debtor to hand over his books to the Offi- 


‘cial Assignee before the adjudication order 


ismade. Bothin that and in the other 
case cited, he was dealing with books with- 
held from the Official Assignee by an in- 
solvent after adjudication which is a very 
different matter, and, in my opinion, there 
is nothing establishing that it is the duty 


796 
of an unwilling. debtor to hand over his 


books to the Official Assignee before he 
has been adjudicated an insolvent. 


- Lastly, the Registrar-has referred to Suit 
No. 2910 of 1924. 

The Registrar may be perfectly right in 
the conclusions which he has drawn from 


the materials which he has examined in: 


that case, or, on the other hand, it may be, 
as learned. Counsel has stated, no doubt 
upon ‘instructions, -that the facts upon 
which the Registrar's observations are 
based are incorrect. It appears that the 
Registrar's knowledge was due to the cir- 
cumstance that he happened to have settled 
an order of Mr. Justice Ghose in that suit 
in February last. It also appears to be 
purely fortuitous that the same officer was 
concerned with that order and this applica- 
tion, but so far asthis application is con- 
cernéd anything which the Registrar learnt 
in that connection must be regarded as 
extra-judicial and cannot be utilised as the 
foundation of his order. I must not, how- 
ever, be taken as meaning that no reference 
whatever can be made to external matters, 
assuming, of course, that theyjare relevant, 
but if an order is to be founded upon them 
they should be duly brought to the notice 
of the parties and the parties given an 
opportunity of furnishing an explanation, 
I do not know whether that was done in this 
case; it may be that it was, but in any 
event the matters referred to have no re- 
levancy upon this application, whatever 
use may be made of them by persons en- 
titled to be heard at any subseqnent stage 
of the proceedings. 

The question of the adjudication of a 
debtor upon his own petition is a compara- 
tively simple matter, and as has been 
pointed out by the Privy Council in the 
case cited, if the conditions of the Act are 
satisfied, the’ debtor is entitled to the 
order. “All that need be done, therefore, 
upon a debtor’s application is to see whe- 
ther those conditions are fulfilled, and if 
so, to make the order. It may be that, in 
substance, though prematurely, the Re- 
gistrar was perfectly correct in the view 
that he took of the matters to which he 
refers, but they can subsequently be brought 
to the notice of the Court, and if it should 
appear that the debtor had no right to 
apply for an order of adjudication, or that 
circumstances exist which would justify the 
Court in so doing, the Court has full power 
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under s. 21 to annul the adjudication 
order. 

For the foregoing reasons, I set aside 
the order of the Registrar, dated the 6th . 
April 1925, and the usual order of adjudi- 
cation will be made.. 


Z. K, Appeal allowed. 


OUDH CHIEF COURT, 
SECOND CIVIL APPEAL No. 462 oF 1924. 
February 12, 1926, - 
Present:—Mr. Justice Ashworth. 

GUR PRASAD —PLaIntTIFF—APPRLLANT 

versus 

Musammat SITLA DEI—Degrenpant— - 

RESPONDENT. 

Will—Draft Will as evidence of oral Will. 

A draft Will may be accepted as evidence of an 
oral, one where the facts show that the testator had ex- 
pressed his final intention as to the property. 

Appeal from a decree of the Second Addi- 
tional Subordinate Judge, Lucknow, dated 
the 26th July 1924, reversing that of the.- 
Munsif, South Lucknow, dated the 15th 
August 1923. 

Messrs. Ganga Dayal and Hargovind 
Dayal, for the Appellant. 

Mr. Ishwari Prasad, for the Respondent. 

JUDGMENT.--This is a plaintiff's 
appeal arising out of a suit for possession 
of a house in Mohalla Husainganj, City 
Lucknow, and for certain ornaments and 
cash. The property in question was the 
self-acquired property of Jawahir Lal, 
father of the plaintiff and father of the 
defendant’s deceased husband. The de- 
fendant.set up a. Will by Jawahir Lal, 
which she alleged was acted on by both 
parties. The Court of first hearing decreed 
the suit, and decided that the defendant's 
plea of a Will was invalid. He held that a 
draft Will had been prepared but thit this 
draft could not be regarded as the final 
expression of intention by the deceased, 
inasmuch as he left it unsigned, from which 
fact the Court inferred that he wished to 
reserve to himself further consideration of 
the matter. As regards the division of 
some cash and jewellery, the Oourt held 


(or O. 1928] 0. T. P. Y. caru FIRM v. 
that they did not amount to proper partition 
as there was no panches, In first appeal 
the Subordinate Judge decided that the 
deceased had made a valid oral Will which 
had been acted on. 

In this appeal both findings are impugn- 
ed. There is authority for holding thata 
draft Will may be accepted as evidence of 
an oral Will, where the facts show that 
the testator had expressed his final inten- 
tion as to the property. I consider that 
the lower Appellate Court has given good 
reasons for holding that this was the case 
here, and in second appeal it isnot open to 
me to go behind this conclusion. I also 
find that the lower Appellate Court has 
decided that the Will was actually acted 
upon by both the parties and has given 
good reasons for so holding. This again is 
a question of fact. It has been contended 
by the appellant that the defendant did 
not clearly set up anoral Will. There is 
no force in: this contention. Hə set up a 
Will and gave the facts on which he relied. 
The lower Court was entitled to infer from 
those facts the execution of an oral Will. 

For the above reasons I dismiss this ap- 
. peal with costs, 
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RANGOON HIGH COURT. 
FULL BENCH. 
Crvin Rererence No. 34 or 1924, 
April 1, 1925. 
Present :—Sir Sydney Robinson, Kr., Chief 
Justice, Mr. Justice Carr and .. 
Mr. Justice Maung Gyi. 
O. T. P. V. OHETTY FIRM AND OTAER3— 
| APPELLANTS 
versus 
MAUNG THA HLAING AND oTaERs— 


RESPONDËNTS. 

Buddhist Law, Burmese—Property inherited by 
husband after marriage, nature of—Share of wife 
Property, whether liable for debts of husband, — 

Where a Burman Buddhist eindounggyi having two 
wives inherits immoveable property from hia father 
after his second marriage, tlie property is lettetpwa of 
‘the maryiages and is joint property of the husband 
and wives and not the separate property of the 
husband. The share of his two wives in such pro 
erty jointly is one-third and both being of equal 
Status the share of each is one-sixth. Each wife 
acquires a vested interest in one-sixth of such pro- 
perty from the date on which it is inherited, and that 
interest is not liable for any part of the debts incurred 
by, Ex deceased husband alone, [p, 803, col. 2; p. 807, 
QOL, 4: pa 


MAUNG Ta HLAING, 797 
Per Maung Gyi, J—Under Burmese Buddhist Law 
as soon as a person dies his heirs immediately become 
entitled to his estate, and when a husband or a wife 
inherits property after marriage, the other spouse 
alsə becomes entitled at the same time to an undivid- 


ed one-third share of such inherited portion. [p. 803, 


col. 2.] 

Referanc3from the judgment and decree 
of the District Court, Hanthawaddy, in F. 
A No. 36 of 1922. 


ORDER OF REFERENCE TO A 
FULL BENCH. 

Robinson, C. J., and Cunliffe, J.— 
“The present appeal is converned with tha 
estate of one Po Ka who died on the 25th 
of December 1905. Po Ka was first married 
to Ma The Nu. The two were divorced in 
1884; there was then a division of property 
between them. It is agreed that this 
marriage and divorce do not, in any way, 
affect the questions now to be décided. 

“Shortly after the divorce, Po Ka married 
Ma Gyi, and some nineor ten years later, 
he married Ma Kin. He lived with Ma Gyi 
at Pazundaung, and she was undoubtedly 
his chief wife. Ma Kin lived at Thongwa, 
where Po Ka had large business interests, 
and, when there, he lived with Ma Kin 
openly as his wife. j 

“There is no reason to doubt that Ma Kin 
wasa wife in the full sense of the term, 
and was endowed with what is described in 
Maung Tha Dun v. Ma Thein Yin (1) as 
proprietary as well as personal rights. 

“Po Ka's father, U Tok Pyu, died in 1892, 
and from him Po Ka inherited certain im- 
moveable property which formed the whole 
-of his estate which is now in dispute. It 
has been urged that this property was in- 
herited before his marriage to Ma Kin, The 
whole of this argument is based on certain 
vague and indeterminate facts, 

“Ma Gyiin her evidence says that she 
was married at the age of 16. In 1911, 
when giving evidence, she gave her age as 
44, She stated that Ma Kin was married 
nine or ten years after she was married, and 
it is sought to extract from calculations 
based on these vague assertions that the 
marriage to Ma Kin must have taken place 
later than 1892, 

“There is no reason to suppose that’ Ma 
Gyi is any more certain of her age than the 
ordinary Burman Buddhist witness, and it 
is impossible to decide this question on 
statements such as that Ma Kin was married 
nine or ten years after the first marridge, 
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Ma Gyi herself in her evidence states that 
the property was inherited after Po Ka had 
married Ma Kin; and we are satisfied that 
the questions that arise must be dealt with 
on the assumption that the property was 
inherited after his second marriage. 


“After Po Ka’s death Ma Gyi and her 
children filed a suit for the administration 
ofthe estate, and to set aside a certain award 
that had been made with reference to the 
division of property between her and Ma 
Kin. The matter came before the late Chief 
Court, and the award was set aside. “A 
Receiver was appointed, and all the proper- 
ties were sold. i 

- “There was a house at Pazundaung whére 
Ma Gyihad always lived, and which was 
built on part of the inherited land. Ma 
Gyi claimed that as being the lettetpwa pro- 
perty of herself and Po Ka. Bhe purchased 
-the house at auction, and on this ground 
only paid half the purchase price. 


“Po Ka hada large number of creditors— 
both secured and unsecured. Several of 
the secured creditors brought suits, and 
obtained decrees, as also did several of the 
unsecured creditors. There are other 
‘ereditors—both: secured and unsecured— 
“who did not sue, but who claimed to come 
in and get their share in the administration 
decree. 

“The matters arising in the suit were 

- referred to a Commissioner, and in the 
course of the proceedings before him, 
‘Messrs. Walker & Whyte obtained a decree 
against Ma.Gyi, personally, and in execu-. 
tions thereof,’ purchased themselves her 
share in the estate. They now take her 

ace. 

ithe questions that arise for decision are 
whether Ma Gyi's share is taken by succes- 
gion, or whether she has a vested right in 
one-third or any other share in the estate, 
and if so, whether her share is liable for the 
debts incurred by Po- Ka alone. 

“For the creditors it is urged that she 
succeeds by inheritance only, and that, she _ 
could not obtain anything until after all the. 
` debts had been paid, On the other side, it 

+- 4g'irged that she has a vested share, which 

jsnot subject to the debts-and liabilities 
of her deceased husband. 

“Certain questions as to jewellery are also 

zaised—whether they were gifts to her by 

_ her husband, or whether they are joint 
“property of the marriage. But this matter 

js merely one of-academic interest, seeing 
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“they are accordingly referred :— 


(94 I. O. 1936} 
that the jewelleried had been sold, and the 


proceeds have disappeared. 

“Further questions are raised with refer- 
ence to the house, ånd whether Ma Gyi is- 
liable to account to the estate for the rent'of 
the house, and for interest on the half share 
of the purchase price that’ she has not as 
yet paid, © 

“It must also be mentioned that Po Ka 
was an eindounggyi while Ma Gyi was a 
spinster. Itisargued that the same rule 
will apply asif neither of them bad been 
previously married, and for this proposition, 

the case of Ma E Nyun v. Maung Tok Pyu 
(2) is guoted as authority. . 

“It will be noticed, however, that this is 
an authority relating to division of 
property on a divorce. 

“The argument before us has shown how 


loosely the expressions piyin, thinthi, hna- 


pazon and lettetpwa—are used and the 
authorities, which are very numerous, also 
indicate a similar looseness of expression. 

“The case has been argued before us on - 
the strength of s 3, Ch. XIlof the Manucye, 
and we have been asked to apply ihe 1ule 
there laid down for partition of property on ` 
a divorce by mutual consent, on the ground 
that there is no rule to be found in the 
Dhammathats exactly dealing with- the 
questions now for decision. 

“The fact that the rules for. partition on 
a divorce by mutual consént are not to be 
applied to a partition_on inheritance has 
been frequently laid down, but it is clear 
from a consideration of all the numerous 
authorities that the questions arising have 


‘been differently dealt:with and that there is 


no clear and definite decision on a point on 


- which one is undoubtedly required. 


“The questions are discussed in Mr. May 
‘Oung’s work on Buddhist Law from page 53 
onwards, and also Mr. Tha Gywe’s Conflict 
of Authority in Buddhist. Law, Vol. 2, from - 
page 73 onwards.e We think it unnecessary 
to quote these authorities in. this order :of 
.reference, but we are of opinion that the 
following questions should be referred to 
a Full Bench for authoritative decision; and 

“(1) When A, aBurman Buddhisteindoung- 
gyi having two wives, Band C, alter the 
seccnd marriage inheriis immoveable pro- 
perty from his father, is that property the 
thinthi or separate property of A, or is it the 


-letteipwa or joint property of the marriages? 


(2) 2 U, B, R. (1897-01) Bud, Law, Divoree, pi 39, 
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“(2) What, under these circumstances, 
would be the share of B, the chief wife, in 
this inherited property ? ; | 

©  “(3) Will either or both wives acquire a 
vested right in one-third or any other share 
in the inherited property from the date on 
which it is inherited, and if so, is such share 
‘liable for all or any part of the debts: iz- 
curred by the deceased husband alone?” _ 

Messrs. Burjorjee and E Maung for the 
Appellants. oe A 

Mr, Paget, for the Respondent:: - 

. JUDGMENT OF THE FULL 
BENCH. Fie 

‘Maung Gyi, J.—There are three points 
of reference, viz. :— i l 

(1) When A,a Burman Buddhist eindoung- 
gyi, having'two wives Band C, after the 
second marriage, inherits immoveable pro- 
perty from his father, is that property the 
thinthi or separate property of A, or is .it 
the letietpwa or joint, property of the marri- 

_ ages ? T l 
~ (2) What, under the circumstances, would 
be the share of B, the chief wife, in this 
inherited property? 

(8) Will either or both wives acquire a 
vested right in one-third or any other share 
jn the inherited property from the date on 
which it is inherited, and if so, is such share 
liable for all or any part of the debts incurr- 
ed by the deceased husband alone ? 

The answers to these points of reference 
are to be found in Book XII, s. 3 of the 
Manugye Dhammathat which their Lord- 

‘ships of the Privy Council hold to be a 

“work of high authority. This section states 

’ the law of partition of property ên separa- 
tion between husband and wife in the 
following cases:— 

` (1) When the husband and wife have not 
“previously been married, called by some 4 
“virgin couple”: — 3 | 
` (a) When both, without fault on either 
side, desire ta separate mutually ; 
(b) When only one desires to separate and 
the other does not, though there is 
“no ‘fault on either side; - F 
(c) And when one party isat fault. 

(2) When the husband and wife are 
èindounggyis, 4. e, when both have been 
married previously :— 


(a) When both, without fault cn dither ~ 


side, desire to separate mutually ; 

(b) When one only. desires to separate and 
the other does not, there being. no fault on 
either side; 

(¢) And when one party is at fault, 


E he 
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: Thereis no mention of the partition ‘on 
divorce when one party is an eindounggyi 
and the other is not. | 
In Ma E Nyun v. Maung Tak Pyu (2) 
and in Ma Ngwe Hnit v. Maung Po Hmu (3) 
it was held that the rule for partition on 
divorce by mutual consent where neither 
party was at fault between an eindounggyi 
and a husband or wife who had not been 
previously married was the rule. which 
applied where neither party had béen marri- 
ed, before. | o 
This is, I think, settled law. 
‘Section 3 of Book XII of the Manugye 
begins by giving the rule of ‘division of 
property on mutual divorce, where there is 
no fault on either side, between a couple 
‘that had not been previously married or a 
“virgin couple”. The husband and wife each 
take the clothes and ornaments of his or her 
‘rank, and the remainder of the propefty 
“animate and inanimate” is thus divided:— 
“Wf there is any property acquired by the 
husband alone, or by the wife alone, let tbat 
‘party-who separately acquired it haye tho 
shares and the other one. Property acquir- 
ed equally by both, or where both had an 
equal share in the capital, should be divid- 
ed equally. Ifthe clothes and ornainents 
of the: man are many, and those of the wife 
few, let both be valued, and let the man 
make up the difference; if those of the 
woman are more valuable in the same’ way 
let her make up the difference 16 the 
man.” ay 
Here there is no referenceto thinthi, payin, 
`- kanwin,lettetpwa, hnapazon or any particular 
kind of propery belönging to a husband or 
‘wife. The “remainder. of the property 
animate and inanimate” ig divided. “© ` 
The text then describes the three kinds of 
property acquired by the husband and 
three by the wife. | 
. _ The three kinds of property acquired by 
` the husband are :— 
(1) when the wife, at the time of marriage 
had no property from her parents, and the 


-~busband-had.; 


(2) property acquired during their čo- 
habitation by his skill, science ; and” 
(3) property specially given to him by the 


by the wifeare:—- |, ,- | weet 

(1) when the husband at the’ tithe: of 
marriage bad no property from-his parents 
and the wife had ; i RA 

(8) 64 Ind, Cas, 806; 11 L, B, R, 52, 


ing. 
The three kinds of property acquired ` 


GA 


. 
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2) property acquired: during their co- 
a aa by her skill; sclencé and 
(3) property given specially to her by. the 


ing. 
Ic ihis classification of property, no re- 
: ference is made to kanwin or property given 
at the time of marriage for the. benefit 
of the couple, or to property given 
specially to both husband and wife by the 
King, or to property acquired jointly by the 
skill and science of the couple, or to pro- 
perty inherited by either party after mar- 
riage. A KA, 
“This classification though at first sight 
open to criticism is explained by the. fac; 
that in the case of a -divorce where the 
“remainder of the property animate ‘and 
inanimate” is divided thé author of the text 
dispensed with a minute and scientific 
classification. ' 4 1, ee 
The word thintht is sometimes used in the 
‘sense of payin property and at others as 
` geparately owned property which is not to be 
divided on partition. i 
“To classify. the property of a married 
couple broadly as thintht and hanapazon or 
jointly acquired property: seems to me to be 
defective because what is thinthi in one case 
may not be so in another... In the above rule 
of partition on divorce thinthi and payin are 
divided and in other cases of partition on 
_ divorce they arenot: Theuse of the term 
hnapazonin the main classification of propér- 
ty of a married couple seems likewise defec- 


tive as it excludes other kinds of property - 


uired after marriage. 
"Ta the case of Shwe. Ngon v. Ma Min 
Dwe (4) on page 113, Jardine, J., refers -to 
Major Sparks’ definition of lettetpwa and 
hnapazon translated respectively as ‘ obtain- 
“ed since marriage” and “jointly acquired. 


Reference is also made to the terms thinthi’ 


ayin which Major Sparks translates 

aga e and “originally belonging.” 

Major Sparks considers that these words are 

“used indiscriminately in the Dhammathat 

through the inaccuracy of the translator and 
are not so used in the original Sanscrit. 

- - With this I am not prepared to agree. 


Although we have borrowed many things ` 


India, it does not follow that we 
soda slavishly adhere to the meanings of 
the Sanscrit terms in the Manu of the 
Hindus, . The English word “fluke” which 


means a lucky accidental stroke is used by’ 


Burmans to mean an “outsider” or a dark 


(4) SIL B 1404 cco 
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horse in a.race‘andis not used by them in 
any other connection except in billiards. - 
Major Sparks in his Code of Burmese 
Law, s. 14, defines thinthi as separate 
property of a husband or wife consisting 


(1) what belonged to either before marri- 


age; : C 

(2) what has been given specially to 
either since marriage ; 

(3) what has come into the possession ‘of 
either by inheritance from his or her own 
family since marriage ; and 

(4) clothes, jewels and ornaments. 

He makes reference to Book X, s: 8l, of 
the Manugye. . é 

He restricts hnapazon to— 

(1) all profits or interests arising since - 
marriage from the employment or invest- 
meat of the separate property of either ; 
an 

(2) all property. acquired by their mutual 
skill and industry. i ; 

Ifthe word thinthi has a hard and fast 
meaning that the property it represênts 
cannot be divided, then it will be inconsist- 
ent with the rules- for partition on divorce 
laid down ins. 3, Book XII Manugye. > 

Hnapazon and lettetpwa are used in the 
same section of the Manugye as one term, 
and I do not consider that because it is.so 
used by the author of the text it has been 
used by him indiscriminately as a trans- 
lator from the Sanscrit. : 

Ono page 315 of Richardson's Manugye 
twelve kinds of thinthi of children are 
given and on page 317 the. term thinthi ig 
qualified by the addition of apding.- The 
text.says “of the twelve kinds of thinthi 
the four last are called-thinthi-apaing, 1. e., 
in which the right is perfect,” I take it that, 
the term thinthi does not -always mean 


. 


“separate property which is never divided. 


Thintht is separate property. But it. is 
subject to partition in some cases. Tomy 
mind the proper main classification of the 
property belonging to a husband and wife 
is into payin what is brought to the mar- 
riage by either or both and _ lettetpwa 
property acquired after the marriage in 
any way. The other terms used are merely 
sub-divisions of these two main Classes. 
hen one party only desires divorce and 


- the other does notand there is no fault -n 


either side, each party is entitled to keep 
whatever property the King has given him 
or her. All the other property goes to the 
party whe does not wish toseparate and 
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the party wishing to separate pays all the 
Jaw expenses. But if there be fault on 
one side he or she forfeits all the property 
to the other. < 

Section 3 then proceeds to lay down the 
rules for partition on divorce between 
eindounggyis or those who have been mar- 
tied before. If the divorce is mutual and 
there is no fault on either side each takes 
the property brought at the time of the 
marriageand each pays his or her debts 
up to that time, The hnapazon or jointly 
acquired property animate and inanimate, 
and the joint debts are divided equally. 

Here the use of the term-hnapazon is 
meant for hnapazon lettetpwa thatis property 
acquired after marriage. As this property 
has been ascertained the section defines it. 
It says:— 

“There are two kinds of property acquired 
during marriage (hnapazon lettetpwa) which 
are these: property or debts inherited by 
either party from their parents, and property 
acquired or debts incurred by them mutual- 
ly andconjointly. Of these if the husband has 
inherited property or debts from his parents 
it is more immediately his; let him have 
two shares of the property, or bear two 
shares of the debts; if it be on the wife's 
a let her in the same manner receive 
an KA; 

We see that the doctrine of nissaya and 
nissita (supporter and defendant) is applied 
here also. The supporter takes double that 
of the defendant. 

If the husband wishes to separate and 
the wife does not, or the wife wishes to sepa- 
rate and the husband does not, and there 
is no fault on either side, let each take back 
the payin they brought at marriage; but 
of the two kinds of property acquired since 
marriage (lettetpwa) which is the common 
property of both, the person not wishing 
to separate shall have thé whole, and the 
person who does shall pay all the debts. 

Immediately following this paragraph is 
the last paragraphofthis section in Manugye 
(Book XII, s. 3) which has been the subject 
of much discussion. Richardson’s transla- 
tion is as follows: ‘‘ Property obtained by 
the royal bounty, property in possession at 
thé time of marriage, property that either 
may have inherited from their parents after 
marriage, these and the profits on them 
shall be considered as property acquired 
during the time they were together, and in 
accordance with this let the property be 
divided,” | 
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The Burmese textas given by Richardson 
is as follows:— 
ko, * * * * 
The same passage is given in the Digest, 
Volume Il, s. 264, extract from Manugye. 
The only important difference between thesa 
two textsis that the passage in the Digest 
has the preposition (from) inserted after 


GSsin geglo cooo glee, Senja 


thus making the meaning very clear. 
The published rendering of this extract 
on page 190, Vol. If of the Digest in 
English is:—“ Let each take the property 
given him or her alone by the King, that 
brought by each to the marriage, and that 
inherited by each from his or her parents 
subsequent tothe marriage. The profits 
which accrue fromthe different kinds of 
property shall be treated as lettetpwa or 
jointly acquired property, and partition of 
it shall be made according to the rules al- 
ready laid down.” 

Jardine, J., in his Notes on Buddhist 
Law Essay 2, page 31—translates this pas- 
sage as “ Property given by the King being 
property brought at the time of marriage 
and property inherited by either party from 
their parents after marriage, having be- 
come the separate capital (akyin) the in- 
crease on profits from them, shall be con- 
sidered as lettetpwa and let it be divided as 
laid down above.” 

Shaw, J. C., in Mi Myin v. Nga Twe (5) 
being dissatisfied with Richardson’s trans- 
lation which is not quite correct and also 
with the published English translation be- 
cause itis inconsistent with the- extract 
from the Manugye in the Digest, Vol. I, 
s. 257, ninth line from the bottom of the 
page which says: “ Property acquired and 
debts contracted by the husband and wife 
are of two kinds, namely, property and debts 
inherited after marriage by either from his 
or her parents and property acquired and 
debts contracted while they are working 
jointly for their mutual benefit,” and also 
inconsistent with the passage in Manugye, 
Book XII, s. 3, page 344 of Richardson’s text, 
gives his own translation. It runs thus;— 

“ Property obtained by gift from the King 
(payin) at the time of marriage, property 
inherited by either from parents during 
marriage, having been (as before explained) 
placed (ie. classified and dealt with) ac- 


N 
cording to its origin WASA) profits 
(6) 2U. B. R. (1904-00) Bud, Law, Divorce p. 19, 
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accruing from such property should be re- 
garded as leitetpwa. Let the parties divide 
between them in accordance with what has 
been said before.” 

Richardson's translation of this passage 
is incorrect. Jardine, J.’s translation is not 
quite correct, because he has “property given 
by the King being property brought at 
time of marriage,’ and Shaw, J.C.’s transla- 
tion. does violence to the ordinary meaning 
of the Burmese words and the construction 
of the sentence. 

The correct translation is that given by 
the translator of the Digest, 

Relying on this passage the learned Ad- 
vocate for the appellants contends that pro- 
perty inherited after marriage is not lettet- 
pwa, but only the profits derived from it. 

Iam unable to agree with him. 

Book XII, s. 3, of the Manugye gives the 
rules for partition between husband and 
wife on mutual divorce according as they are 
previously unmarried couples or eindoung- 
gyis. When necessary the Dhammathat 
gives the definition of property in issue. In 
the case’of “ virgin couples” the property 
to be divided comes under three classes 
roughly and no mention is made of any 
other kind of property because the whole 
of the property, after taking away the 
ornaments and clothes, has to be divided. 

The rule for partition on divorce by 
mutual consent between eindounggyis when 
neither party is at fault differs from those 
of the partition of a virgin couple. For 
this purpose the Dhammathat defines what 
is property acquired during marriage. It 
consists of property or debts inherited by 
either party from their parents . during 
marriage end property acquired or debts 
incurred by them mutually and conjointly. 

It will be seen that the Dhammathats 
favour a “virgin couple” and gives them 
preferential treatment. They marry young. 
They are unsophisticated and do not know 
what life is at the time of their marriage, 
whereas eindounggyis are men and women 
of the world and have seen life. In the 
same way a Buddhist monk who isa nge- 

. pyu (innocent from infancy) that is who 
became amonk asa vir intactus is much 
more honoured than a taw-twet or previous- 
ly married man. 

Towards the end of s. 3 is given the rule 
of partition between eindounggyts 
divorce when there is no fault on either 
side and one only desires to separate and 
the other does not, Each is allowed to take 
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his or her payin and the whole of the pro- 
perty acquired after marriage. Itis for the 
purpose of determining what is the whole 
of the property acquired after marriage in 
this case that the last paragraph ofs. 3 
defines what is lettetpwa, and the property 
acquired after marriage other than jointly 
acquired property is strictly limited to the 
profits derived from their payin, minbe, or 
gifts made by the King and property in- 
herited after marriage. 

If the section be read in this way there 
is no inconsistency in the Dhammathat and 
the words of the passage are given their 
natural meaning. E 

This is supported by the fact that the- 
last paragraph of s. 3 follows immediately 
the passage which refers to the partition of 
property between eindounggyis where there 
is no fault on either side and only one 
party desires to separate. ` 

Section 264, Digest, Vol. II, which gives 
the extract from the Manugye, s. 3, last 
paragraph in the Burmese text has s. 258 
(9) against it, while s. 228, Manugye, ex- 
tract has (oo) against it. 

The heading of s. 264 is “Distinction be- 
tween payin and jointly acquired property” 
and that of s. 258 “ Divorce between a hus- 
band and wife who have both been previ- 
ously married when only one party desires 
it.” : 

Ins. 3 of Digest, Vol. 1I, headed “Instruc- 
tions to readers ” (of the original) sub-sec- 
tion (j) we have this direction:—‘In the 
original extracts containing two or more 
similar cases, the first of the similar cases 
is distinguished by a (ep), the second by 
a (3), the third by a‘(@) and soon, using 
the letters of the Burmese alphabet in their 
order, so as to facilitate reference when any 
of them is taken up again in other parts of 
the Digest.” i a 

From this itis “clear thatthe lettetpwa 
defined in s. 264 of the Digest is the lettet- 
pwa that applies only to eindounggyis on 
divorce when there is no fault on either 
side and only one party desires to separate, 
and the lettetpwa of “ virgin couples” or of 
eindounggyis on mutual divorce, where 
there, is no fault on either side, includes 
property inherited. by either from their 
parents after marriage. In Maung Lo v. 
Maung Pyaung (6) and in Tola Ram v. Ma 
Kaing (7) it was held by Twomey, J., that 
property inherited after marriage is lettet- 

(6) € Ind. Cas. 992; 3 Bur. L. T. 149, 

(7) 15 Ing, Cas, 3€0; 5 Bur, L. T. 98, 
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-pwa. In Ma Ngwe Bwin v. Maung Lun 
Maung (8) it was held that property in- 
* herited during coverture is lettetpwa. 
„Ia s. 264 of the Digest, Vol. II, the ex- 
tract from Manu supports the Manugye. My 
answer to the first point of reference is that 
the property inherited by A is thelettetpwa 
or joint property of the marriages. 
In s. 3, Book XII of the Manugye, we have 
seen that the division of lettetpwa property 
isin the proportion of 2 to 1 according as 
the husband or the wife is the nissaya 
(supporter) or nissita (dependant). As the 
property referred toin the reference was 

inherited by A from his father he would 

be the nissaya and B and C would be 

nissitas. A’s share would be two-thirds 
- and B's and C’sshare would be one-third. 
As BandC are of equal status, the share 
of each would be half of one-third or one- 
sixth of the whole. In Maung Lo v. Maung 
Pyaung (6) and Tola Ram v. Ma Kaing (7) 
it was ‘correctly held that the Nissita’s share 
was one-third. 

My answer to the second point of refer- 
ence is that the-chief wife B’s share is one- 
sixth of the inherited immoveable property. 

The third point of reference is “will either 
or both wives acquire a vested right in one- 
third or any other share in the inherited 
property from the date on which it in in- 
herited, and, if so, is such share liable for 
all or any part of the debts incurred by the 
deceased husband alone ?” 

In Maung Po Sein v. Ma Pwa (9)the extent 
of the power of thé husband ofalienating 
property inherited by him after marriage 
was considered, It was held that the Court 
should be.guided by the rules: applicable 
to a partition upon divorce when neither 
party is in fault. It was also held 
that it was settled law that the wife 
or husband has an interest in property ac- 
quired by the other by inheritance, after 
marriage, when they are living together and 
helping each other. 

In the case of Maung Lo v. Maung Pyaung 
(6) it was held that adurian garden in- 
herited by Maung Pyaung after his mar- 
riage with Ma Aing was lettetpwa; that 
Ma Aing had a vested interest in it and 
that the extent of her interest is one-third. 
On this point Mi Myin v. Nga Twe (5) was 
followed. It was held further that although 
a wife cannot alienate her share in jointpro- 
perty without her husband's consent, her 

(8) P.J. LB. 295. 

(9) P. d. L. B, 403, 
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interest in joint property is attachable. On 
this point Ma Thaing v. Maung Tha Gywe (10) 
and Maung Hmon.v. Maung Meik (11) were 
followed. It was also held that although 
Ma Aing had not “a disposing power which 
she may exercise for her own benefit” over 
the one-third share in the durian garden, 
that one-third share, nevertheless, belongs . 
to her and that this was sufficient for the 
purposes of s. 60, C. P. ©. of 1903. - 

As soon as a person dies his heirs at the 
time under Burmese Buddhist Law im- 
mediately become entitled to his estate and 
when a.husband or wife inherits property 
after marriage, the other party also becomes 
entitled at the same time to an undivided 
one-third share of such inherited portion. 

In Ma Shwe v. Ma Kyu (12) a Full Bench 
of the Chief Court of Lower Burma held 
that “a sale by a Burman Buddhist hus- 
band of the Anapazon property of himself 
and his wife made without her consent con- 
stitutes a valid transfer of his share and 
interest in the property sold.” It has been 
shown that s. 3, Book XII of Manugye 
uses the two terms hnapazon and lettetpwa 
together. ; 

I think itis settled law that a wife's share 
in lettetpwa property is not subject to the 
debts of the husband where they were con- . 
tracted by him without her knowledge and 
consent and where she was not a party. 

My answer to the third point of reference 
is that both wives acquired a vested right 
in one-third of the inherited property from 
the date on which it was inherited and that 
such share is not liable for all or any 
part of the debts incurred by the deceased 


“husband alone. 


Carr, J.—In order to answer the ques- 
tions referred itis necessary to determine 
the respective interests in property, during 
the continuance of the marriage of a Bur- 
mese Buddhist husband and wife. This 
matter is not directly dealt with in the 
Dhammathats and we can deal with it 
only by inference from certain provisions 
among which those of s. 3 of Book XII of 
the Munugye Dhammathat are . dominant. 
This Dhammathat,- besides being accepted 
as the leading authority, appears to deal 
with the subject more fully than any other, 

This section sets out the rules for parti- 
tion on divorce, and it has been urged that 
we should not apply to a question of in- 

(10) 2 U. B. R. (1909-03), Exs, p. 1. 

D 2 U, R. R. (1904-06) Bud, Law, Divorce p, 1, 

19) 3 L, B, R. 66, 
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heritance the rules applicable- to divorce. 
This argument seems to me to involve a 
misapprehension. lf the wife has a vested 
interest in the property during the lile of 
the husband that interest wil! not be atfect- 
ed by his death and cannot be considered 
as passing to her by inheritance, but on 
the husband’s death she will take either 
the whole or a part of his interest as his 
heir.” The part so received by her by way 
of inheritance will, of course, be chargeable 
with the husband’s separate debts while the 
interest which she has all along held in 
her own right must be separately consider- 
ed. The question, therefore, for decision is 
whether the property in question in the 
suit has come to. her by .inheritance or 
otherwise, 

The Dhammathais frequently make use 
of the following terms:— 

Payin—property possessed by either party 
before marriage. 

Lettetpwa—property acquired during the 
continuance of the marriage, 
© _Hanpazon—joint property, 

Tninthi—separate property. 

These terms are loosely used and are no- 
where exhaustively defined. I shall come 
to some partial definitions later, but there 
seems to be no definition whatever of the 
thintht of a husband or wife as between 
themselves. There are provisions regarding 
thinthi in Manugye X, 22, 23, 24 and Bl, and 
in ss. 119 to 136 of Volume I of the Kinwun 
Mingyi's Digest of Buddhist Law but these 
relate to the thinthi of children as between 
them and their parents and lay down, general- 
ly speaking, that such thinthi is not to 
be included in the estate of the parents 
when that estate comes to be partitioned. 

In view of the looseness of their use and 
the absence of precise definition too much 
weight should not be attached to the use of 
these terms in any particular context. 

I come now tos. 3 of Book XI of Manu- 
gye. This section first sets out the rule for 
partition on divorce between a husband 
and wife, neither of whom has previously 
been married when both desire the divorce 
and no fault is attributable to either. Each 
party takes his own clothes and personal 
ornaments but, if these are materially more 
valuable than those of the other, one must 
compensate the other for the difference. 
Property acquired jointly is equally divided, 
but if there is property acquired separately 
by or through one party that party takes 
two shares and the other party one share, 
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There follow provisions regarding the 


children and the right of re-marriage, which 
need not be discussed. 


Then comes a statement of the three 4 


kinds of property acquired separately by or 
through one party. ‘Ihis is first given 
generally—‘‘property originally in posses- 
sion (payin); property. acquired by skill or 
science; and property given by the King.” 
This is then slightly elaborated : — 

(1) Property inherited before marriage 
from parents by the husband (or wife) when 
the wife (or husband) had no such property. 

(2) Property acquired during the mar- 
riage by the skill or science of the husband 
(or wife). 

(3) Property specially given to the one 
party by the King. 


Two points may be noted here. The 
general classification refers topayin geneial- 
ly, that is all property possessed before 
marriage by the one party, but the more 
detailed statement would seem to limit this 
to inherited payin. This, however, is pro- 
bably due to the fact that the marriage 
contemplated would probally take place at 
an age when neither party was likely to 
have acquired any property of importance 
by his own exertions, I think the most 
reasonable interpretation is that all payin is 
considered as acquired by the party possess- 
ing it before marriage. 

Again, though property inherited before 
marriage is expressly included nothing 
is said about property inherited after 
marriage, It may be, in view of the 
following rules, that the omission was 
intentional and that property in- 
herited after marriage, that is, after the 
couple had become one, was to be shared 
equally. But the Dhammathats are neither 
precise nor entirely consistent and I think 
that the safer interpretation would include 
this class of property among the property 
acquired by or through the one party. 


It is noticeable that so far the word 
lettetpwa has not been used. The rules 
cover all property, whether acquired before 
or after marriage, of both parties. They 
thus disclose a very strong community of 
interest in the case of a first marriage and 
indicate that all property is joint, though 
the respective interests may vary in amount. 
This is entirely in accord with present 
day Burmese sentiment, which regards the 
union of a couple neither of whom has 
been married before (ngelin nge maya) ‘ag 
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much more perfect and intimate than any 
other marriage. 

The divorce being by mutual consent and 
without fault on either side it is equitable 
that neither party should suffer any material 
loss by the divorce. It reasonable, there- 
fore, to presume that the mode of division 
is based on the relative interests of the 
parties during the continuance of the mar- 
riage. 

We have next the rule when one party 
wishes to separate and the other does not, 
there still being no fault on either side. 
The party wishing to separate forfeits all 
the property except that specially given 
to him by the King and one set of wearing 
apparel, and must pay all the debts. 

This rule strongly emphasises the com- 
_ munity of interest and the closeness of the 
< union. The party wishing to separate can 
only do so on forfeiting all the property, 
including his own payin, except the - very 
limited class of royal gifts, and sufficient 
clothing to satisfy the requirements of de- 
cency. 

Passing over the rule for a case in which 
one party is in fault we come to the rules 
for a husband and wife both of whom have 
been married before and to neither of 
whom is any fault attributable, 1f both wish 
to separate each party takes hisown payin 
and the joint property is equally divided. 
But if one wishes to separate and the other 
does not, then the party not wishing* 
to separate takes all the joint property 
and the party who does wish to separate 
pays all the joint debts, while each party 
takes his own payin. 

We are told that there are two kinds of 
“hnapzon lettetpwa (this being the first 
time that the word lettetpwa has been 
used), namely, (i) property or debts inherit- 
ed during the marriage by one party from 
his parents, and (ii) property acquired by 
their joint exertions. Anditis said “Ifthe 
husband has inherited property from his 
parents it is more immediately his; let 
him have two shares of the property” and 
similarly for the wife. 

Here we have it very clearly laid down 
that property inherited after marriage is 
Joint property and that the inheriting party 
takes two shares to one for the other party. 

The last paragraph of the section has 
given rise to much discussion. It rafers 
again fo three classes of propertv—royal 


-E Tha Ta aa aaa aman paranana nan meee aera anana aaa anana 
, = there 18a misprint here in Richardsons trauslas 
tion, the “not” being omitted. ` 


‘parents subsegnent to the marriage.” 
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gifts, payinand property inherited by either 
party during marriage and it says clearly 
that the profits from these are lettetpwa and 
to be divided accordingly. 

There is some obscurity ia this pass- 
age in regard to the three classes of 
property mentioned, and we have con- 
flicting translations. Richardson makes’it 
mean that these three classes of property 
themselves are also lettetpwa. This is un- 
doubtedly wrong. The tezt cannot bear 
that meaning, which would also involve a 
contradiction of the preceding paragraph, 
which distinguishes payin from lettetwa. 

The translator of the Digest (s. 264, Vol. 
II) renders it “Let each take the property 
given to him or her alone by the King, 
that brought by each to the marriage, and 
that inherited by each from his or her 
That, 
in my view, is also wrong. Ido notthink 
that the text bears that meaning, which 
also contradicts the preceding paragraph, 
which says" that of property inherited 
during marriage the inheriting party takes 
two shares. 

There are two other translations—in Jar- 
dine's Notes on Buddhist Law, IJ, Marriage, 
page 31, and by Sir G. Shaw in Mi Myin 
v. Nga Twe (5). Neither of these is entirély 
satisfactory and I am unable myself to 
suggest a correct translation for the obscure 
words “ayin ataing ti byi ywe.” But both 
of these translations, 1 think, support the 
view thatI takeof the paragraph which 
is that it is meant only to explain that the 
profits from the three classes of property 
specified are lettetpwa and does not deal with 
the disposition of the original properties 
themselves—that having already been done, 

In any caseI should not be prepared 
to accept a passage of such obscurity as 
sufficient to override the very clear provi- 
sions by which it is immediately preceded. 

It isto be noticed that these rules in- 
dicate a much lower degree of community 
of interest than in the case of a previously 
unmarried couple. This may be accounted 
forin part by the sentiment already men- 
tioned, but there are other obvious reasons 
for the difference. In the case of-a first 
marriage there are nointerests to be con- 
sidered other than those of the husband 
and wife and of their children. But when 
either or both have been married before, 
itis likely that there will be children’ of 


the first marriage and their interest also. 
have to be considered, That is a very 
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good reason for not giving to each spouse 
’ thesame rights in the payin property of 
the other as are given ona first marriage. 

_ The rules in other Dhammathats given 
in the Digest differ sometimes from those 
of the Manugye, but I am unabléto find 
anything to throw doubt on these rules in 
regard to the kind of property in question 
in this case, that is, property inherited 
during marriage. 

In my view it is clearly shown that such 
` property becomes lettetpwa or joint proper- 
ty immediately it accrues and that the 
interest of the inheriting party is two-thirds 
and that of the other’ party one-third. 
Theinterest is the same whether neither 
party has been married before or both have 
been married. 

The intermediate case, in which one 
has been married before and the other has 
not, is not dealt with in the Dhammathats ; 
but where the rule in the two extreme cases 
is the same, there is no difficulty in holding 
that it applies alsoto the middle case. It 
is not necessary, therefore, to‘decide which 
of two different rules is to be followed, but 

_ I wish to say that I am not satisfied that 
where the rules differ the one to be applied 

40 the intermediate case is that for the 
case where neither party has been previous- 
ly married. That has been held in Ma E 
Nyün v. Maung. Tok Pyu (2) but the reason- 
ing of Sir H.:Thirkell White in that case 
seers to me to be based on a misconception 
of the reason for the differences in the rules. 
' This decision was followed in Ma Ngwe 
Hnit v. Maung Po Hmu (3) but there were 
special circumstances in that case which 
rendered the decision at least equitable. 
t It has also been argued that what is joint 
property for the purposes of partition on 
divorce is not necessarily joint for the pur- 
poses of partition of inheritance, It is 
difficult to see any reason why there should 
be any such distinction; but cases have 
been cited in favour of this proposition. 
The first and most important of these is 
Shwe Ngon Ma v. Min Dwe (4) in which Sir J. 
Jardine said :—“My opinion as to the appli- 
cation of the definition in page 344 
(Manugye XH, 3) to the present case is as 
follows :— 

“The definition of jointly acquired pro- 
perty in that section is not made for the 
purpose of inheritance; it appears to me 
to relate only to the law of divorce and 
partition following divorce. The rules 
about partition and inheritance on the 
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death of a relation make frequent and plain 
distinctions between ordinary joint acquisi- 
tions made by skill, science, thrift or trade, 
and the succession of the husband or wife 
to his or her relations’ property. [instance 
s. Gat page 272, s. 8 at page 273, mentioned 
by Mr. Sen, ss. 16 and 15 at page 276, as 
to children of surviving parents, which 
children have not received a share, s. 38 at 
page 286, where the ancestral property in- | 
herited by a husband is expressly said to 
be his and thus liable to equal division 
among wives, and 8, 66, where the distinc- 
tion is most plainly drawn.” The sections 
quoted are all in Book X of the Manugye, 

With the greatest respect for the high. 
authority of Sir J. Jardine, whose judg- 
ments and whose Notes on Buddhist Law 
still stand inthe front rank of authorities 
on that law, I am unable to follow this. 
proposition, or to find in the sections 
mentioned anything entirely inconsistent 
with s. 3 of Book XII. 

Ssction 6 deals with the case of a man 
marrying a second time, having a son by 
the first marriage. On the death of the 
father and step-mother the son takes all 
their property. But if the step-mother's 
parents have died and their property un- 
divided is in her hands, the son takes only 
one-half of that property, the step-mother’s 
relations taking the other half. But again, . 
if the step-mother has died first the son 
takes all the inherited property which has 
been divided and has come into his father's 
hands. Of the undivided part he takes 
two shares and the step-mother’s relations . 
take one. 

The main thing to ba deduced from this 
would seem to be that inheritance was not 
regarded as vesting completely until parti- 
tion, but I can-see nothing to contradict 
the proposition that the husband acquires . 
a vested interest as soon as the inherit- 
ance accrues to the wife. ; 

Section 8 deals with partition between a 
step-father and his step-sons on the death 
of their mother. The step-father takes 
one-fourth of the mother’s property and- 
her sons three-fourths. But if the mother 
has inherited property during her second 
marviage, then the step father takes one- 
half of that property and the sons the other 
half. 

This seems to me definitely to support 
the rule in Book XH, 3. Assuming that, 
under that rule as I have interpreted it, 
he had acquired a vested one-third interet 


941. 0, 1926] 


in the inherited property, then he would 
keep that on his wife's death. On her two- 
thirds interest hə would, under the rule 
: in thefirst part of s. 8, take one-fourth, or 
- one-sixth of the whole. This together 
with his own one-third makes the one- 
half allotted to him. The division is, 
therefore, arithmetically consistent with 
s. 30f Book XII. See also Ma Nyein v. 
Ma Tha Gaung (18). | 

Sections 15 and 16 donot seem to have 
any bearing at allon the question. They 
deal with partition between the children 
and grandchildren, of a single couple and 
make no distinction whatever between joint 
and separate property. 

Section 38 deals with a husband having 
many wives of equal status. It says that 
property inherited by the husband after 
the marriages is his property and shall be 
divided equally among the wives. Thisis 
not ` inconsistent with the rules under 
discussion, The statement that it is the 
husband’s property is made merely in dis- 
allowing a claim by any one wife that it 
was a gift to her by the husband, and does 
not justify an inference that the wives 
had no interest during the husband's life- 
time. 

In one respect this section does confiict 
with Book XII, 3. It says that each wife is 
to keep her own payin and the property 
inherited’ by her during marriage. But it 
is very likely that this wasa measure of 
practical convenience only. 

Section 66 deals with a man who has had 
either two or three wives and on his death 
leaves children by each. It says that the 
rule for division of property inherited by 
him inthe time ofhis first wifeis— | 

(1) where there have been two wives the 
children of the first wife take two shares 
and those of the second wife one share; 

(2) where there have been three wives 
the children of the first wife take two shares 
and those of the-other two wives take one 
share each. 

It is also explained that if the property 
has come into possession of the husband 
during the time of the second or the third 
wife the division shall be similarly made. 
This cat only mean that the children of 
the wife in whose time the inheritance 
accrued take the larger share.’ > 

Tais again seems t> ma definitely to 
corroborate the rules in XI, 3. I can 


(13) 60 Ind. Cas. 7; 3 U. B. R. (1920) 237 at p, 
338, , i | 
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imagine no reason for giving a larger share 
to the children in the time of whose mother 
the property accrued other than the fact 
that their mother acquired a vested interest 
in it. Moreover, in the case of the two: 
families the division is again arithmetically 
consistent with the view that the wife's 
interest is one-third. Her children take that 
one-third as their mother’s property and 
share the father’s two-thirds equally with 
the children by the other wife. In the 
case of three marriages the diyision is not 
exactly correct arithmetically being in the 
proportion of 4: 2:3, whereas under the 
one-third rule it should bein the propor- 
tion of 5: 2:2. The difference, however, 
is not great. 

There is one partofthe section which 
may bein conflict with the one-third rule. 
It is laid down thatthe children of each 
wife shall take. their mother’s separate 
hereditary property. Nothing is said as to 
the time of accrual of the inheritance, but 
itis probably intended to include all her 
inherited property. 

Taking all these sections together I think 
that they tend rather to support than to 
contradict the rules in Book XII,3. The 


. inconsistencies are slight and may be 


attributed to ‘considerations of practical 
convenience. : 
- In my view, therefore, the definition of 
lettetpwa in Book XII, 3, is applicable to 
questions of inheritance as much as to 
questions of divorce. 

There is no very direct authority for the 
case where there are two wives to justify us 
in allotting a larger share to two wives than 
to one, but Manugye X, 38 indicates that 
the two wives should share equally in the 
one-third interest, when both are of equal - 
status, 

The question of the liability of the in- 
terest of the wife for the separate debts 
of the husband is one rather of contract: 
than of Buddhist Law and I can find no 
reason for holding that the wife's interest 
is so liable. 

My answers to the questions referred are, 
therefore :— ; 

(1) The property is the lettetpwa of the 
marriages and is joint property of thé 
husband and wivesand not the property of 
the husband. | 

(2) The share of the two wives jointly is 
one-third and since they are of equal status 
the share of each is one-sixth. 

(3) Each wife acquires a vested interest 
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in one-sixth of the property.from the date on 
which itis inherited, and that interest is 
not liable for any part of the debts incurred 
by the deceased husband alone. 

Robinson, C.J.—The questions have 
been so thoroughly discussed by my learned 
brothers and as the results arrived at agree 
with the result at which I had arrived after 
discussion, I do not think I need do more 
than express my concurrence. 

I am of the same opinion: 

Z. K, Order accordingly, 





PATNA HIGH COURT. | 
APPEALS FROM ORIGINAL Deorges Nos. 3, 5 
AND 7 oF 1923. 

July 8, 1924. 

Present :—-Mr. Justice Adami and 
Mr. Justice Sen. 
MONOMOHINI DASI— APPELLANT 
VETSUS 


HARI PRASAD BOSE-— RESPONDENT, 

Guardians and Wards Act (VIII of 1890), `s. 17-- 
Guardianship of adopted ‘son—Matters to be con- 
sidered—-Natural father, whether proper person to be 
gquardian—Guardian, whether must live with minor. 

In appointing a guardian to the adopted son of a 
deceased Hindu the first consideration of the Court 
must be with regard to the interest and the welfare of 
the minor and the Court must next see how far the 
intentions of the adoptive father can be best carried 
out. [p. 808, col. 2.] 

The object of an adoption by a Hindu is to affiliate 
the adopted boy into his family, to disassociate him 
completely from his natural father and family. The 
adopted boy is to become a member of the adoptive 
family to own the adoptiva father and the adoptive 
mother as his parents and the relations of the adop- 
tive family as his own relations; all traces of 
relationship with the natural parents or their relations 
have to heeffaced. The adopted boy must, therefore, 
be reared up in sentiments such as the adoptive 
father wants him to imbibe. Care must, therefore, 
be taken in appointing the guardian of an adopted 
son after the death of the adoptive father, that the 
intentions of the adoptive father should not be 
frustrated, and if a suitable person is forthcoming 
from among the members of the adoptive father’s 
family to act as the guardian of the minor, the natural 
father ofthe minor should not be appointed his 
guardian. [p. 809, col. 2.] 

In the absence of the adoptive mother, the adop- 
tive grandmother of the minor should be appointed 
sea in preference to the natural father. jp. $11, 
Col; L. : 

It is desirable that the person who is appointed the 
guardian of a minor should live with him and look 
ater pim aud attend to his daily needs. (p. 810, 
col, 2. > 


„Appeals fiom a decision of the District 
Judge, Cuttack, dated the 4th June 1923. 
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FACTS.—One Nand Kumar Bose died 
in 1902 leaving behind him his widow 
Sarojini Dasi, his mother Monomohini Dasi 
and a sister and one or two other relatives: 
By his Will he gave an authority to his 
wife to adopta son to him, and in case of 
her failure to adopt, he authorised his 
mother to adopt a son to him; if no adoption 
was made, or if made, the adoptee did not 
survive, he empowered his executors, also 


“named in the Will, to dedicate all his assets 


to certain defined charitable purposes. In 
1915, the widow adopted one of the sons of 
the respondent, Hari Prasad Bose, a child 
at that time only 6 months of age, without 
objection from the executors oneof whom 
was Jagat Ballav Ghose, her father. The 
adopted son was re-named Krishna Kumar 
at the time of adoption. The widow died 


‘in 1922 and the natural father of the minor 


adoptee applied to be appointed guardian 
of his personand property. This applica- 
tion was opposed among others, by Mono- 
mohini, Jagat Ballav, and by the executors 
as such, all of whom put in separate appli- 
cations -for the guardianship of the person 
and properties of the minor. f 

The learned District Judge rejected the 
applications ofall but the natural father 
ofthe minor whom he appointed as guard- 
ian of his person and the executors who 
were appointed guardians of his property. 

The application of Monomohini was re- 
jected on the ground that the minor was 
of the age of receiving education and that 
the applicant was too old to look after him 
properly. He gave preference to the claim 
of the natural father stating that he was 
bound to the minor by the ties of natural 
affection and that the interests of the other 
applicants were more or less adverse to the 
minor. The paternal grandmother and 
maternal grandfather of the adoptee, and 
the executors filed separate appeals. | 

Messrs. Susil Madhab Mullick, Siva 
Narain Bose and Satya N. Sen Gupta, for 
the Appellant. i 

Messrs. J. N. Bose and Durga Prosanna _ 
Das Gupta, for the Re-pondent. 

JUDGMENT. tr 

Adami, J.—|His Lordship, after stating 
the facts, proceeded:—]Our first consideration 
muste be with regard to the interest and the 
welfare of the minor, and, after that, we 
have to see how far the intentions of the 
adoptive father can be best carried out. 

With regard to the welfare of the minor, 
it seams to me that thera is not much differ- 
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ence between the various applicants if they 
do their duty. It is important that the 

boy should be given an education to fit him 

“ for his position as a member of the family 
of Nand Kumar who wasa man of some 
wealth, leaving property valued at five lakhs. 
It is important then that he should be sent 
to a good schoolat Cuttack, and, as amatter 
of fact, since his appointment as guardian, 
Hari Prasad has kept the boy atthe Raven- 
shaw College with a tutor guardian appoint- 
ed by the District Judge. But Monomohini 
or Jagat Ballav or the executors would have 
besan able to do, and probably would have 
done, exactly the same, and as a matter of 
fact, Jagat Ballav lives in Cuttack and has 
a house where the boy could be kept, while 
Hari Prasad lives at Bahbukud and a house 
has to be engaged for the minor, - 

The next question is whether by the ap- 
pointment of Hari Prasad as guardian of 
the minor, the full intentions of Nand 
Kumar are being carried out. The learned 
District Judge has relied on the case of 
Ganga Prasad Bhattacharyya v. Hara Kanta 
Chowdhury (1). There one Brojo Mohan 
Roy died leaving a widow, a minor son and 
two daughters; the son died and the widow 
adopted the minor son of Hara Kanta. On 
the widow's death, Hara Kanta, the natural 
father, applied to be appointed guardian of 
the personand property of the minor, An 
executor appointed under Brojo Mohan Roy’s 
Will opposed the application with regard to 
the property and two brothers of the widow 
and one of her two daughters opposed the 
application with regard to the guardianship 
of, the person. It was argued that the 
natural father of the minor adopted boy was 
not fit to be appointed as guardian of his 
person since by adoption the minor was cut 
off from all relationship with his natural 
family and by leaving him in the custody of 
his natural father tha ties with his adoptive 
family would be severed. .Sharfuddin, J., 
in that case held that the natural father 
was properly appointed guardian of the 

“person of the adopted boy: but that case is 
distinguishable from the present one, for 
there the two daughters who applied were 
both married into other families, while the 
brothers “ofthe widow were not members of 
the family ofthe adoptive father, so’ that 
there was no member of the adoptive father’s 
family alive. In the present case the pater- 
nal grandmother Monomobhini is alive and 
ordinarily she would be the proper guar- 


(1) 7 Ind. Oas. 234; 15 O, W, N, 558, 
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dian of the boy. Itappears too that in that 
case the learned Judge considered that the 
words, incl. (2) of s. 17 of the Guardians and.” 
Wards Act, VILI of 1090. 

“Any éxisting or previous relations of the 
proposed guardian with the minor or his pro- 
perty” would cover the case ofa natural 
father with regard to his son who had been 
adopted. It is clear, Ithink, thatin that clause 
relation does not mean relationship. It seems 
that if the adopted boy is again put in 
charge of his natural father all the objects 
of the adoption are lost; he will not be likely. 
to keep the traditions of the family ofhis . 
adoption and he will be brought upin the 
traditions of his natural father’s family and 
will be likely, when, he grows up, to repu- 
diate all relationship with the adoptive 
father’s family. Thus the intention of the 
adoptive parents would be frustrated, - 

In Miscellaneous Judicial Case No, 24 of 
1924*, which came before Jwala Prasad and 
Kulwant Sahay, JJ., in connection with 
the present dispute, subsequent to the 
order passed by the District Judge from 
which these appeals have been lodged 
Jwala Prasad, J., saidi— ` i 

“The boy was six months old when he 
was adopted and had been living in the 
adoptive family up to the death of his 
adoptive mother in the year 1922 for a 
period of about 8or 9 years. The boy had 
developed affection for the adoptive grand- 
mother to such an extent that it was diffi- 
cult for the District Judge to enforce his 
order to hand over the boy to the natural 
father...........seceee The object of adoption 
by Nand Kumar Bose was to affiliate the 
boy into his family and to disassociate him- 
self completely from his natural father and 
family. The boyis to become a member 
of the adoptive family and to own the 
adoptive father and the adoptive mother as 
his parents and the relations of the adoptive 
family as his own relations. All traces of 
relationship with the natural parents or 
their relations had to be effaced.” ‘ 

Speaking of the tutor who happened to 
be appointed, Jwala Prasad, J., said— 

“He should have reared up sentiments 
such as the adoptive father wanted to imbibe 
him with. The District Judge ‘should not 
encourage any foreign tendencies being de- 
veloped in the boy; and when such matters 
are brought to his notice he should see that 
such sentiments are soon destroyed and not 
allowed_to_grow.................. If the boy is 

*See Manmohini‘Dasi v. Hari Prasad Boce; 81 Ind. 
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not shaped from now to take his proper 
` position in the adoptive family, after he 
comes of age he will be totally lost to the 
. family and perhaps he would like to go back 
to the natural father and that might be the 
game which the natural father is perhaps 
now trying to play.” 

In my opinion, in this case, the intentions 
of the adoptive father would be frustrated 
ifthe boy is allowed to remain in charge 
of Hari Prasad. 

The evidence of the letters on the record 
show clearly that Hari Prasad had been 
even before the birth of this boy turning 
his attention to the property of Nand Kumar. 
We find that sometime before the birth of 
the boy, Hari Prasad had procured, through 
-his servant, a copy of Nand Kumar's Will: 
the date of the delivery of the copy shows 
this fact.. The letters too show that between 
1913 and 1917, Hari Prasad was in com- 
munication with Sarojini and advising her 
behind the back of Jagat Ballav Ghose how 
to deal with her father and to persuade him 
to do what Sarojini and he himself wished. 
His application to be made the guardian of 
the person and. property of the minor also 
points in the same direction. In the letter 
(Ex. ©) itis quite evident that Hari Prasad 
was trying to get Sarojini to force her father 
to comply with her demands by threats; 
he advised her to tell her father that ifhe 
and Benode Lal remained guardians he 
Hari Babu would get the estate put 
under the Court of Wardsand would have 
all his accounts examined from the date 
when the estate came into his hands. The 
letter shows too that Hari Prasad was try- 
ing toput Jagat Ballav on the horns of a 
dilemma. It is unnecessary to quote from 
all the letters; many of them especially 
those from Kali Shankar Roy are quite 
irrelevant; but they do show that there was 
a good deal of scheming going on with the 
object of getting the property out of the 
hands of the executors. It is true that 
Hari Prasad has a certain amount of property 
paying Government revenue of Rs. 1,700 a 
year, but there is suspicionin my mind that 
his desire to ‘become guardian of the person 
of the minor'is prompted not so much by 
natural affection as by a desire to inter- 
meddle with the property and obtain a 
profit therefrom. 

When the executors required an ekrar- 

namah to be executed at the time of the 
* adoption, Hari Prasad appears to have alter- 
ed or objected to some of the wording, and 
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it is doubtful whethér he really had power 
to execute the ekrarnamah on behalf of his 
minor son. It is useless to speak of natural 


affection on the part of the father who allows’ 


ason to be adopted into another family six 
months after that son's birth. I am, there- 
fore, of opinion that Hari Prasad was not 
a proper person to be appointed guardian 
of the person of the son he had given in 
adoption to another. 

It remains to consider the claims of the 


three other applicants, namely, Monmohini ` 


Jagat Ballav Ghose and the two executors. 

With regard to the application of the two 
executors jointly, I do not think thatit is 
proper that it should be granted. It is ne- 
cessary that the person who is appointed 
guardian ofthe minor should live with him 
and look after him and attend to his daily 
needs. The two executors could not do this 
properly; besides there is the objection, 
which has been considered by the District 
Judge and accepted, thatthe two executors 
under the Will would have the disposing 
power over the properties of Nand Kumar 
on the death of the minor. It seems that 
these executors, under the terms of Will, 
could not be said to be the presumptive 
heirs. There is no reasonable ground before 
us for suspicion or fear that men of the 


age of Jagat Ballav and Benode Lal, who - 


have up to the present managed the property 
carefully and well, would have any thought 
of bringing an end to the life of the minor 
or of doing anything disadvantageous to 
him. Jagat Ballav Ghose is an eld man of 
about 75 and it is not likely that he would 
covet inany way the property of the miner. 
With regard tothe application by Jagat 
Ballav alone, the remarks I have made with 
regard to the two executors apply. It may 
be that there is little likelihood that Jagat 
Ballav would be moved by any interest ad- 
verse to the minor, but he is not a member 
of Nand Kumar's family though he is the 
father of the minor’s adoptive mother. In 
my opinion itis preferable that in a case 


like this the same person should not be. 


guardian both of the property and person 
of the minor. 

We come next to the application of 
Monomohini and this.application, I think, 
should have been granted by the District 
The objections put forward against 
her are merely to the effect that she is old, 
somewhat weak-minded, and has lost all 
interest in wordly affairs. That she has 
been fond of the minor is not denied, and 
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that he was fond of her. He had lived with 
her ever since Sarojini’s death and had 
_ been in the house with her previous to that. 
The evidence as to the state of Monomohini's 
mind is very vague; itis merely said that 
she is crazy; but the chief witness who 
gives evidence as to this is a Sub-Inspector 
of Schools who has never been posted in 
the Bhukud Circle and seems’ to have 
little opportunity of forming an opinion. 
From the manner in which she has ap- 
plied to be made guardian and her sub- 
sequent applications to be allowed to see 
the boy, it would appear that she is by 
no means of weak intellect. As I have said 
before, she would ordinarily be the proper 
person to be appointed. guardian of the 
person of the minor, being the paternal 
grandmother. Furthermore,itis quite evident 
from the Will by which she was empowered 
to adopt a son to Nand Kumar on the 
failure of adoption by Sarojini, that Nand 
Kumar placed fullconfidence and trust in 
her and would have liked her to act as the 
mother of a boy adopted to him. She will 
live in Cuttack and be able to look after 
the boy and will have the advice and help 
of competent advisers. It is true that she 
is old but she may have many years to 
live yet, and I have no doubt as to her com- 
petence. In my mind she is the right per- 
son to be appointed the guardian of the 
person of Krishna Kumar Bose, the minor. 

To ensure the welfare of the minor and 
his interest, it will be necessary that the 
boy be kept at school and be properly edù- 
cated at the Ravenshaw College or some 
other good school and that he be put in 
the care of a tutor-guardian for this purpose. 
If in the opinion of the District Judge the 
present tutor-guardian is no longer suitable 
owing to his want of sympathy with Mono- 
mohini Dasi, it will be necessary to dismiss 
him and appointed-another tutor. 

I would set aside the order of the learned 
. District Judge and allow the appeal of 
Monomohini Dasi, and direct that she be 
appointed the guardian of the person of the 
boy. The appeals of the other appellants 
will be dismissed, 
- The District Judge will call upon Hari 
Prasad Bose to make over the boy to Srimati 
Monomohini Dasi. 

‘Srimati Monomohini Dasi will get her 
costs in both the Courts. 

Sen, J.—I agree. 

Z. K. Appeal No. 3 of 1923 decreed. 

Appeals Nos, § and ? of 1923 dismissed, 
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CALCUTTA HIGH COURT, 
APPHAL FROM APPELLATE DRORER No, 1927 
oF 1923. 
December 11, 1925. 
Present :—Mr. Justice Suhrawardy and 
MA Mr. Justice Mukerji. 
Srimati SARAJUBALA ROY CHAUDHU- 
RANI—Deranpant No. I—APPELLANT 
VETSUS à 
KAMINI KUMAR CHAUDHURY 
AND OTHERS —PLAINTIFFS—RE8PONDENTS 
Contract Act (IX of 1872), s, 69 —Mortgage—Decree 
for sale—Decree obtained by landlord for arrears of 
rent, paid off by mortgagee—Sale of property by 
mortgagor—Mortgagee, whether entitled to recover 
money paid by him. : 
ection 69 of the Contract Act includes. 
only of personal liability but all liabilities to pace 
ment for Which. gnere of land are indirectly liable, - 
when such liabilities are imposed on | ; 
them. [p. 812, col. 2.] ena held sby 
Where a mortgagee who has obtained a decree for- 
sale of the mortgaged property pays off a decree ob- 
tained by the landlord in respect of such property in 
order to save the property from sale under the land- 
lord’s decree, he is entitled to maintain a simple suit 
for money against a subsequent purchaser from the 
mortgagor for the purpose of recovering the amount 
paid by him under the landlord’s decree, [p. 813 
col. 1.] aoe 
Appeal against a decree of the Distr; 
a istrict 
Judge, Chittagong, dated the 16th March - 
1923, affirming that of the Munsif, Third’ 
Court at that place, dated the 25th of J uly 
1921, 
i Babu Chandra Sekhar Sen, for the Appel- 
ant. 
Babu Narendra Kumar Das, for the Re- 
spondents. 


J UDGMENT.—The plaintiffs who were 
mortgagees in respect of a certain taluk 


“sued on their mortgages and obtained a 


preliminary mortgage-decree on th 
January 1916, and a final decree on on 
June 1917, On the 26th April 1916 the 
landlords instituted a suit for rent in 
respect of the taluk and obtained a rent. 
decree on the Ist September 1916, and in 
execution of the said decree purchased the 
taluk on the llth August 1917 and the 
plaintiffs deposited the decretal amount on 
the 11th September 1917 under O. XXI r 89 
C. P. O., and got thesale set aside. On the 
24th October 1916, the defendant No 1 
purchased the taluk from the mortgagors 
the defendants Nos. 2 to 5, and on the 8th 
February 1918 the defendant No. 1 paid u 
thesum due on the final mortgage-decres 
Cn the 14th September 1920 the plaintif 
instituted the present suit for recovery of 
the amount deposited by him to get aside 
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the sale of the Jlth August 1917. The 
plaintiff has been successful in both the 
Courts below. The defendant No. 1 has 
appealed to this Court. 

The principal contention urged on behalf 
ofthe appellant is that s. 69 of the Indian 
Contract Act is not applicable and, there- 
fore, the plaintiff is not entitled to be 
: reimbursed. The basis of this contention 
is the argumént that defendant No. 1 was 
not bound by law to pay the back rents for 
which the decree had been obtained by the 
landlords in execution of which the land- 
lords had .purchased, and to set aside 


which sale the plaintiff had made the. 


deposit. It is urged that although rent 
forms the first charge on the tenure the 
defendant No. 1 who was a subsequent 
purchaser at a private sale was not bound to 
. pay the rent which was due for a period 
antecedent to his purchase, firstly in law, 
and, secondly, according to the terms of his 
purchase; and if that be sos. 69 will not 
apply as the -expression ‘ bound by law 
implies a personal liability, In support of 
this contention as to the interpretation of 
the expression ‘bound by law’ reliance has 
been placed upon the decision in the case 
of Gangadas Bhattar v. Jogendra Nath Mitter 
(1), wherein at page 412* the following 
observations were made: “It isnot also 
disputed, that the mortgage under which 
the plaintiffs claim has been saved by 
this payment quite as much as the mortgage 
under which the defendants claim. But it 
is not sufficient to impose a liability upon 
the plaintifis,.as they are not the persons 
who were bound by law to pay thé money 
within the meaning ofs. 69 of the Indian 
Contract Act. The rent was due for a period, 
when the mortgagors and the purchasers 
from them were .in possession and the 
plaintiffs as lst mortgagées were not under 
any liability to pay the rent due to the 
superior landlord any more than the second 
mortgagees”, All that. that case means to 
lay down “is that payments made by a 
2nd mortgagee to save the mortgaged pro- 
perty from sale in execution of a decree 
for rent obtained by that zemindar against 
the mortgagor cannot be recovered from the 
lst mortgagee as the latter is not bound 
under s. 69 of the Bengal Tenancy Act to 
pay the rent due by the mortgagor to the 
zemindar. Reliance has, also been placed 


upon the decisions in the cases of Boja. 


(1) 11:0. W. N. 403; 5 O.L. J. 315. 
*Page of 110. W.N--{Hd] | 
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Sellappa Reddy v. Vridhachala Reddy (2), 
and Subramania Chetty v. Mahalingaswami 
Sivan (3), where an unregistered owner.of a- 
land was held not bound to pay the revenue 
due on theland under the Madras Revenue 
Recovery Act If of 1864. The meaning of 
the expression has been explained in a 
decision of this Court in the case of Mothoora- 
nath Chuttopadhya v. Kristokumar Ghose 
(4) and it was held that -s. 69 of Act IX 
of 1872 was intended to include cases not 
only of personal liability but all liabilities to 
payment for which owners of lands are 
indirectly liable, when such liabilities are 
imposed on lands held-by them. That was 
a case where two persons, on different dates, ` 
purchased different portions of a property 
on which there was a mortgage, and on the 
mortgagee obtaining a decree against the 
property, one of them paid off the entire 
debt and brought a suit against the other 
for contribution, and it was held that he 
was entitled to recover notwithstanding 
thatin the deed of sale the person who had 
made the payment had given an undertak- 
ing that he would discharge all the liabili- 
ties of - the mortgagor including the mort- 
gage on the property. In this case reference 
was made to the illustration. to the sec- 
tion as militating against the contention 
that the section was limited to thecase of a 
personal liability of the person against 
whom re-imbursement was claimed. In the 
ease of Chandradaya Sen v. Bhagaban 
Chandra Sen (5) the above decision was 
followed and it was held that s. 69 was 
intended to include the cases not only of 
personal liability, but all liabilities for 
payments for which owners were indirectly 
liable, those liabilities being imposed upon 
by the lands held bythem. This was a 
case in which a purchaserin execution of a 
mortgage-decree was held bound to pay 
the arrears ofrent for which a decree had 
been obtained by*the landlord prior to his 
purchase. On principle there does not’ 
appear to be anything differentiating this 
case from that of a purchaser ata private 
sale, and it must accordingly be held 
that the defendant No. 1 was bound by law 
to pay off the decretal debt. The appellant's 
contention that his purchase, upon the terms 
ofhis kobala, was free from liability for 


(2) 30 M. 35; 1 M. L. T. 323; 16 M. L. J. 569. 

(3) 3 Ind. Cas. 624; 33 M. 41; 19 M. L. T. 627; 6 M. 
L. T. 198. 

(4) 4 0. 369; 2 Ind. Dee. {N. s.) 234. 

(5) 32 Ind. Cas. 200, 23 O. L. J. 125, 
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the back rents cannot help him as his 
liability for the rent remained, notwith- 
standing this stipulation, even if there was 
any sucn stipulation—though such a stipula- 
tion will perhaps enable bım to recover the 
amount from his vendor. 

lt is next contended that the plaintiff 
should have added the amount which he 
had paid to his mortgage-debt and not 
having done so he is precluded from re- 
covering it in a separate suit. For this 
Proposition reference has been made to 
certain decisions, which, however, do not 
prohibit the institution of a separate suit 
for the purpose. On the other hand there 
is abundant authority for the proposition 
that a mortgagee who has given up his 
mortgage lien, might bring a simple suit 
for money for the purpose of recovering 
the money paid by him tosave the pro- 
perty : Lachman Singh v. Salig Ram (6) and 
Anandi kam v. Dur Najaf Ali Begum (7) 
and the same view receives support from 
the decision of the Privy Council in Nagen- 
derchunder Ghose-v. Sreemutty Kaminee 
Dossee (8). 

The appellant's last objection relates to 
the form of the decree that has been passed 
in the suit. The decree runs thus :—That 
the suit be decreed in part. 'The plaintiffs 
shall get Rs. 127 for the lands of Schedule 
No. 2; Rs. 211 for the lands of Schedule No. 4 
and Ks, 227-10 for those of Schedule No. 5 of 
the plaint, and proportionate costs of this 
suit. These sums must be paid by 
the defendants within one month, failing 
which these properties or sufficient parts 
thereof shall be sold”. It is conceded 
on behalf of the respondent that in view 
of the facts of the case the directions in the 
latter part of the above decretal order 
cannot stand. They will accordingly be 
expunged and asimple decree for money 
fora sum of Rs. 560-10 should be recorded 
ainstead, ` 

The appeal, therefore, fails subject to 
the modification noted above, but in the 
scircumstances each party should pay his 
awa costs. 

Z. K. ` Appeal dismissed. 


© 84384; Å. W. N. (1886) 134; 5 Ind. Dec. (N. sẹ 
off) T3 A. 195; A. W. N. (1800) 228; 7 Ind, Dec. (x. s.) 
$ 


l (8) 11 M.L A. 241; 8 W.R. P. O. 17; 2 Suth, P. C. 
. 11; 2 Sar. P. ©. J. 275; 20 E, R. 92. , 
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PRIVY. COUNCIL. | ne 
APPEAL FROM THE Patna Hien Court. ` 
February 16, 1926. 
Present:—Viscount Dunedin, Lord 
Blanesburgh and Sir John- Edge. 
SOURENDRA MOHAN SINHA AND 
OTHERS—APPELLANTS 


versus 
HARI PRASAD SINHA AND OTHERS 
— RESPONDENTS. 

Privy Council—Variation of its own orders— 
Practice—Civil Procedure Code (Act V of `1908), 
0. XLV, r. 15 (1)—Failure of party entrusted with 
order to lodge it—Remedy. 

It is only in exceptional circumstances that “Privy 
Council varies its own orders. 

If the party to whom an order of the Privy Council 
is entrusted delays or refuses to lodge it in the High 
Court concerned, the remedy of the person desiring 
execution of the order is an application under r. 15 
(1), O. XLV, C. P. C., to the High Court for a summary 
order on the defaulting party to lodge the order and 
not a petition to the Privy Council for variation of 
the previous order. 

Mr. S. Hyam, for the Appellants, f 

Messrs. G..R. Lowndes and E. B. Raikes, 
for the Respondents. 

JUDGMENT. 

Viscount Dunedin.—This is an ap- 
plication to vary the order in Council. The 
order has been already passed and it could’ 
only be under exceptional circumstances 
that their Lordships could humbly advise 
that another order should be passed, 

In the suit judgment was given for the 
plaintiffs against the defendants fora cer- 
tain sum. f 

On appeal to the King in Council their 
Lordships humbly advised His Majesty to 
reduce substantially the sum for which 
judgment had been given, and to make the 
sum stilldecreed payable eight months after 
the date of the receipt ofthe order by the 
High Court. 

he defendants having been substantial- 
ly successful in the appeal, the order in . 
Council in accordance with the ordinary 
practice was issued to them: and in ordi- 
nary course ought to have been lodged by 
them in the High Court. They have not, 
however, done so, and the plaintiffs cannot, 
therefore, so far get execution, Hence this 
application. The plaintiffs and petitioners 
have not sufficiently adverted to O. XLV, 
r. 15(1) of the First Schedule to the O. P. 
C. When they found that the defendants 
were delaying or refusing to lodge the 
order they could have applied tothe High 
Court with a certified copy of the orderand 
asked for a summary order -on the defend- 
ants tolodge the order which had been 


$14 
entrusted to them so that execution might 
follow in terms of the judgment of this 
Board. This they can still do, Their Lord- 
ships, therefore, cannot advise His Majesty 
to grant the prayer of the petitioners: but 
as they are clearly of opinion that it was 
the duty of the defendants in ordinary 
course to lodge the order there will be no 
costs allowed on the petition. 

BD. | Application dismissed, 

FQ i 

Solicitors for the Appellants:—Messrs, 
Barrow, Rogers & Nevill, 

Solicitors for the Respondents:—Messrs, 
` Watkins & Hunter. 
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PATNA HIGH COURT. 
IN THE MATTER oF Pauper MISCELLANEOUS 
Case No. 3 oF 1923. 
ni June 25, 1924. 
Present:—Mr. Justice Adami and 
Mr. Justice Sen. 
RAJENDRA PRASAD BOSE—PLAINTIFF 
— APPLICANT 
versus f 
GOPAL PRASAD BOSE—DEFENDANT— 


| OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), O. XLIV, 
r. 1—Application for leave to appeal as pauper— 
Application, when can be entertained—Evidence Act 
(I of 1872), s. 90—Document deposited with Collector— 
Production after 30 yéars—Presumption. 

An Appellate Court is entirely precluded from ad- 
mitting an application for leave to appeal as pauper 
unlees it is satisfied that the decree sought to be 
appealed against is contrary to law or to some usage 
having the force of law or is otherwise erroneous or 
unjust. The direction contained in the proviso to 
x 1 of O.XLIV of the O. P. O. to that effect is 
mandatory. [p. 814, col. 2.] 

The mere fart of a certain document having been 
produced from a Court where it had been filed, does 
not necessarily bring that document within the re- 
quirements of s. 90 ofthe Evidence Act. The appli- 
cation of this proposition, however, depends upon 
the circumstances of each particular case. [p. 815, 
cols. 1 & 2.) 

A Hindu who died suddenly of cholera was alleged 
to have left an anumatipaira authorising his widow 
to make an adoption to him and. also a Will. His 
father who arrived at the place where ihe death had 
taken place ten days after the date of the death, ob- 
tained the two documents from a servant of the 
deceased and deposited them with the Oollector of 
the District with a request that the estate of the 
deceased may be taken under the management of the 
Court of Wards. The documents remained in the 
_ custody of the Collector for 54 years, and were then 
produced in Court in the course of a litigation bes 


RAJENDRA PRASAD BOSE V. GOPAL PRASAD BOSH, 


[94 I. O. 1928] 


tween the reversioners of the deceased and a person 
who had been adopted by the widow of the deceased 
under the authority contained in the anumatipaira: , 

Held, that under the circumstances the Court was 
entitled to accept the documents as presumably 
genuine under the provisions of s. 99 of the Evidence 
Act. [p. 815, col. 2.] > 


FACTS.—Plaintifis were allowed to sue 
in forma pauperis. Their suit having been 
dismissed, they filed an application for leave 
to appeal as paupers. : 

Mr. S. C. Chatterji, for the Applicants. 

Mr. J. N. Bose (with him Mr. G. C. Ray), 
for the Opposite Party. 


JUDGMENT. - 

Sen, J.—([After stating facts, the judgment 
proceeded :—] The judgment was passed on 
the 6th August 1923. In the ordinary course 
of things the application which was to have 
been made within thirty days from the 
date of the decree should have been made 
on the 5th of November, that is, the date of 
the opening of the High Court. But 
under a certain misapprehension the ap- 
plication could not be submitted before the 
12th of November. There are, therefore, 
two points-for consideration in this case, 
The first is whether the case satisfies the 
requirements of the proviso to O. XLIV, 
r. 1, of the C. P. O., and, secondly, whether 
extension of time can be allowed under s. 5 
of the Limitation Act. 

As regards the first point, it seems to us 
that we are entirely precluded from admit- 
ting the application unless we are satisfied 
that the decree is contrary to law or to 
some usage having the force of law or is 
otherwise erroneous or unjust. Those be- 
ing the express words ofthe section, it ceems 
to us that the direction is mandatory. 

Three points have been urged by the 
learned Vakil for the applicants, Mr. 9. O. 
Chatterji, in order to support his contention 
that the case satisfies the requirements of 
the proviso ton 1 of O. XLIV. | 

Before Ienter upon a consideration of 
those points, it is necessary to state in 
brief the nature.of the suit and the points of 
contention between the parties. 

The suit was instituted by the plaintiffs 
for the recovery of possession of extensive 
properties of the value of over two lakhs 
as reversioners upon the deathofone Allaha- 
dini Dasi in September 1920. One Ram 
Prasad Bose died on, the 16th of February 
1869, leaving, as it is alleged by the defend- 
anis, a deed of anumatipaira duly executed 
asalroa Will. He died rather suddenly 
on the day aforementioned having been 
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stricken with cholera, It is said that as 
he was very anxious to see that his line 
was continued after his death, he took 
particular care to have a deed of anumati- 
patra executed on that date. After his 
death, on the 26th of February, his father 
Golak Prasad Bose, who had been in the 
interior of the district, hurried to Balasore, 
the place where his son had suddenly died, 
and obtained from an old and faithful ser- 
vant of his son the deed of anwmatipatra 
and the. Will and on that date, namely, the 
26th February 1869, he deposited these two 
documents with the Collector of the Dis- 
trict together with an application praying 
that the Court of Wards might take over 

. charge of the whole of the estate, There- 
upon, it is said, an order was passed by 
the Collector on that very day in the follow- 
ing terms: 

_ _ “Two documents filed along with a peti- 
tion; not to be given to anybody until fur- 
ther orders.” 

These two documents lay in the Col- 
lector’s office all these years and it was after 
repeated applications by the defendants that 
they succeeded in obtaining a production of 
these documents from the Collector's office 
at the trial of the suit, : 

It was contended by the plaintiffs atthe 
trial that both these documents were forg- 
ed and fabricated, that in point of fact 
Ram Prasad Bose was too ill on that 
day to be able to execute them, that he had 
no sound disposing capacity, that no adop- 
tion ever took place in pursuance of the 
instrument of anumatipatra, and that- the 
contention that the adopted son, and since 
his death his son the present defendant, 
had been in possession of the estate was 
entirely a myth, the person who had been 
in possession being Sreemati Allahadini 
Dasi the widow of Ram Prasad, deceased. 

Mr. Chatterji has raisetl three points 
before us: the first is that the instrument 
of anumatipatra has not been produced 
from proper custody and, therefore, should 
not have been admitted as evidence under 
the provisions of s. 90 of the Evidence 
Act. In gupport of this contention he 
cites the ruling in Gadadhur Paul Chowdkry 
v. Bhyrub Chunder Bhuttacharji (1) where 
there isan observation that the mere fact 
-of a certain document having been pro- 
duced from a Court where it had been 
filed doesnot necessarily bring that docu- 


(1) 5 O. 918; 2 Ind, Dee, (x, 8.) 1193, 
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ment within the requirements of s, 90, As 
a general proposition we have no doubt that 
it is perfectly correct but it depends upon 
the circumstances ofeach particular case. 
In the present instance we find that this 
document was submitted to the Magistrate 
and Collector with the express purpose 
that he might take the necessary steps in 
order to bring the estate under the manage- 
ment of the Court of Wards. It cannot 
be doubted thatit isthe Collector who is 
the personto be approached in the first 
instance for any such proceeding. The 
Collector rêcords an order which on the 
face of it does notat all appear to throw 
any doubt upon the genuineness of the do- 
cument, It is contended by Mr. Chatterji 
that the very fact that sueh an order was 
passed would show thatthe Collector doubted 
the genuineness of the document; but it 
seemsto us that unless there is some evi- 
dence to that effect it is difficult to construe 
the order in that sense. In the above 
circumstances, the Court below was ap- 
parently entitled to accept the document, 
54 years old, as presumably genuine under 
the provisions of s. 90 of the Evidence Act. 

The second point that is raised by Mr. 
Chatterji is that the anumatipatra is a 
forged document. Now there are two 
grounds that he advances in support of this 
proposition. The first ground is that 
when a manis stricken down with a fell 
disease like cholera, it is impossible for 
him to think rationally or to act rationally, 
and that it would, therefore, be unnatural 
if not impossible for him'.to execute a docu- 
ment of this character. 

Now itis clear that for a Hindu atthe 
moment of his death to realize that there 
is no one who can continue his line after 
him, is a very strong incentive for making 
due provision for adoption, and although 
it cannot be doubted that cholera is a 
disease which would very greatly impede 
a person’s action in a serious Inatter such 
as this,it is also important to remember 
that in the circumstances of this case it 
would not be at all unnatural or improb- 
able that he would strain all his nerves and 
take all the necessary steps to continue his 
line, The instrument of anumatipatra 
runs as follows: 

“In the present situation I find it absolute- 
ly necessary that some one should be taken 
as an adopted son or snehaputra, so I, of my 
free-willand in a sound state of mind, autho- 
rize you, my wife Allahadini Dasi, to adopt 


slö- 
a son, that is to` say, my father’s youngest 
son nick-named Chemo should be adopted 
for enjoyment and possession of my follow- 
ing properties after my death, Should 
there be any legal bar ‘to take him as an 
adopted son, in that case you are to make 
him asnehaputra otherwise (or else) you 
are to adopt some other boy according to 
your liking or choice but with the opinion 
(or approval) of my father.” 

From the terms of the anumatipaira it 
will: be seen that there was an anxiety on 
his part to have a son adopted. There 
were, no doubt, certain ‘restrictions laid 
down in the anumatipatra with which I 
shall: have occasion to deal later with re- 
ference to another objection raised by Mr. 
Ohatterji, We are notin a position 
to come’ to a conclusion that the deter- 
mination -of this -point by the learned 
Subordinate’ Judge was wrong. We are 
` inclined to think that there is nothing in 
the judgment of the learned Subordinate 
Judge, so far as it respects this issue, which 
can be open tothe charge of being manifest- 
ly wrong or unjust. The learned Subordi- 
nate Judge has taken great pains to show 
that the charge of forgery has been, for 
the first time, seriously brought forward 
now There was asuitin the year 1894 by 
Sananda Prasad, the full brother of the 
present plaintiff, and there is also a state- 
ment of plaintiff No. 2 Sananda Prasad, 
otherwise called Chemo, that he and his 
other full: brothers really . litigated their 
claim through Sananda in that suit. That 
being so, it is very striking that in that 
suit there was no charge of forgery brought 
forward against this instrument of anumati- 
patra. Upon these and other considerations 
the learned Subordinate Judge, after hav- 
ing'carefully surveyed the evidence, has 
conie to the conclusion that he would not 
be justified in declaring the instrument of 
anumatipatra to be a forgery, and we do 
not think that we can take exception to that 
finding at this stage. 

The -last objection which the learned 
Vakil has put forward is that even conced- 
ing that the instrument was genuine, the 
actual adoption of Krishna Prasad Bose 
was not in accordance with the anumati- 
patra, and that, on thecontrary, it was in 
direct ‘violation of the terms of the anu- 
matipatra;, - f ; 

The autHority to adopt distinctly states 
that ‘the -plaintif No, 2 known as Chemo 
should haye the first chance of being adopt- 
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ed provided that there was nothing illegal - 
in such adoption, and failing him some . 
other boy according to the liking or choice 
of Allahadini Dasi.might be adopted but 
with the opinion or approval of the father, 
Golak Prasad. 

Now it so happened that Golak Prasad 
died four years after the death of Ram 
Prasad, that is to say, in 1873, and it was 
not till the year 1884 that the adoption 
took place. It is also proved in the case 
that Allahadini Dasi was a mere girl, a 
minor of tender years, at the time when 
Golak Prasad died. Subsequently she found 
that there were troubles with regard to 
the estate and there were conflicting claims 
set up by other parties and with a view to 
set at rest all these disputes she thought 
that she would exercise the power given 
to her under theinstrument to adopt. At 
that time the condition which was laid 
down in the anumatipatra that the approval 
and the opinion of the father should be 
obtained was impossible of performance. 
The question is whether in the circumstances 
the power to adopt failed altogether. The 
learned Subordinate Judge has held to the 
contrary and he has given his reasons 
which appear to be quite cogent and we do 
not see any reason to dissent from his view, 
unless and until all theevidence is placed 
before us at the time of the hearing of the 
appeal. 

All that we are concerned with at the 
present moment is whethér on the face of 
them the judgment and decree are erroneous - 
or unjust. We feel constrained to say that 
we are not in a position to take that view. 
If the appealis heard as anordinary appeal 
it will be for the Court, before which it 
comes, to form its own conclusions upon all 
the evidence placed before it. Inthe view 
that we take, the application must be ĉis- 
missed on this gfound, and, therefore, we 
do not think itnecessary at all to deal with 
the other matter, namely, as to the exten- 
sion of time unders.5 of the Limitation 
Act. 

Adami, J.—I agree. 

Z. K. Application dismissed, 


(941. 0. 1996; GAKERAM NARAYAN BATYARDHAN v. BabiRtsniva SADASHIV Opa, 


BOMBAY HIGH COURT. 
FULL BENCH. 
' ÑEconn CIVIL AppeaL No,109 or 1924. 
April 3, 1925. 

Present:—Sir Norman Macleod, KT., 

Chief Justice, Justice Sir Lallubhai 

_ Shah, Kr., and Mr. Justice Coyajee. 

SAKHARAM NARAYAN PATVARDHAN 

AND OTHERS—PLAINTIFFS—A PPELLAN15 


Versus 
BALKRISHNA SADASHIV MODAK— 
DEFENDANT— RESPONDENT. 

Hindu Law—Succession—Father's sister's son and 
maternal uncle, preference between. i 

Underthe Hindu Law prevailing in the Bombay 
Presidency the father's sister's sonis a preferential 
heir to the maternal uncle of the deceased. |p. 820, col. 
1; p .§23, col. 2.] 


Second appeal from the decision of the 
Joint Judge at Thana, in Appeal No. 52 of 
1922, reversing that of the Subordinate 
TAG at Panvel,in Civil Suit No. 270 of 
1 5 

Mr. GS. Rao, for the Appellants. 

Mr. P. B. Shingne, for the Respondents. 

JUDGMENT. 

Macleod, C. J.—The plaintiffs in this 
suit sued for the possession and income 
of certain property, claiming to be the heirs 
as the paternal aunt's sons of one Shankar 
Balkrishna who.died in 1918 unmarried; 
the defendant resisted the claim on the 
ground that as the maternal uncle of the 
deceased, he was the nearest heir. 


The following pedigreeshowstherelation- . 


ship of the parties and their ancestors : 











Maternal great- Paternal great- 
oe grandfather 

Maternal grandfather Paternal grandfather 

Balkrishna, Mother = Father Paternal 
(defendant). aunt 

Shankar, - 
(propositus), Narayan 
and tivo others 


ar (plaintiffs), 

The Trial Judge without giving any rea- 
sons ‘said that the plaintifs were the pre- 
ferential heirs of the deceased and passed a 
decree in their favour. 

The defendant ap; ealed. 

The Joint Judge said “The appellant as 
well as the respendents are sap?ndag to 
the deceased Shankar. Unquestionably the 
maternal uncle stands nearer to Sheuker 
by sapinda ielaticnship than the respcnd- 
ents. Thisis cpe of the giounds on which 
themate:ral uncle ehculd be preferred to 
the respondents, The other ground, viz, 

53 


BI? 
the doctrine of spiritual benefit proceed® 
upon the right to perform the parvan® 
shiaddha.” He then considered, as th® 
maternal uncle offered the pinda to th® 
maternal grandfather and great-grandfathe? 
of Shankar, while the plaintiff offered the 
pinda to the paternal grandfather and 
great-grandfather. of Shankar, and aa 
Shankar was bound to offer the pinda .to 
both his paternal and maternal ancestors 
that it would be difficult to determine the 
question who would confer the greater 
spiritual benefit on the deceased ‘Shankar. 
He decided in favaur of the maternal uncle 
as Shankar would be under the obligation 
to offer the pinda to his maternal uncle 
while there was no obligation to offer the 
pinda to the paternal aunt’s sons. 

Accordingly the appeal was allowed and 
the plaintiffs’ suit dismissed with costs 
throughout. 

The plaintiffs have appealed to this 
Court. ; à 

The plaintifis and defendant are atma- 
bandhus of the deceased. The question ta 
which of two contesting atma-bandhus pre- 
ference should be given isalways arising, 
and though there is no dispute asto the 
texts which are applicable it has been 
found impossible by the Courts to lay down 
any common rules of inheritance which 
would enable the dispute between any pos- 
sible pair of claimants to be decided. 

Mr. Mulla in his Principles of Hindu 
Law gives a list of forty-two male atma- 
bandhus besides female bandhus and has 
endeavoured to state the rules which 
govern succession amongst them, but these 
rules, ashe points out in bis latest edition, 
are subject to alterations as the result of 
judicial decisions. 

In Saguna v. Sadashiv (1) there was a con- . 
test between the father’s half-sister and the 
maternal brother. The case came from 
Ratnagiri where the Mitakshara prevails. ' 

According to the Vyavahara Mayukha the 
father’s sister is a gotraja sapinda but it is not 
clear whetber under the MitaksLara as in- 
terpreted in the Bombay Presidency she is 
a gotraja sapinda or a bandhu, Sir Law- 
rence Jenkins considered it unnecessary 
to decide this question as it was sufficient 
to say she was not more remote tlan a 
bandhu. He then dealt with the argument 
based cn the decisicn -in Narasinma v. 
Mongammal (2) that except where femaleg 

(1) 26 R. 710; 4 Bom. L. R. 527, 

(2) 13 M, 10; 4 Ind, Des, (x, p) 717 
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were specially mentioned priority was giren 
to male heir. It was conceded thatas be- 
tween heirsof the same line preference 
was given to males but that as between 
different lines of heirs sex had no placs as 
a determining factor, The fact that the 
mother was given preference to the father 
in heirship to theson was not considered a3 
influencing succession where the contest 
lay between those claiming through the 
father and those claiming through the 
mother. If there had to be a choice between 
the analogy -furnished by the order of 
Succession as between father and mother 
directly on the one hand, and by the order 
of succession as between pitru bandhus and 
matru-bandhus on the other, the choice 
would fall on the latter as being the closer, 
_ and for what it was worth the conclusion to 
which that led was in correspondence with 
the orders on which those internal lines were 
enumerated in the text cited by Vijnanhesvara: 
“The sons of his own father’s sister, the 
_ sons of his own mother’s sister and the sons 
of hisown maternal uncle.zmust be consider- 
ed as his own cognate kindred.” That was 


supported by the opinion attributed to Bal- ` 


ambhatta who contended that the father 
should have precedence over the mother 


“upon the analogy of more distant kindred, ` 


where the paternal line has invariably the 
preference before maternal kindred.” It 
was, therefore, held that as between the 
deceased's own bandhus, those connected 
through the father were to be preferred to 
those connected through the mother. It 
will be noted that no mention was made 
of the. question whether the spiritual 
benefit conferred upon the propositus by 
rival bandhus was to be considered as a 
ground of preference, 

In Veaachela Mudaliar -v. Subramania 
Mudaliar (3) the contest was between the 
maternal uncle and the paternal aunt’s 
grandson. The appeal came from the 
Madras High Court and their Lordships 
reviewed in an exhaustive manner the 
whole question of the order of succession 
amongst bandhus. The head-note* to the 
report does not seem to be absolutely 
correct as itcan only be inferred from their 
Lordships’ judgment that they disapproved 
of the decisions in Sundrammal v. Ranga- 

(3) 64 Ind. Cas. 402; 48 I. A. 319; 24 Bom. L. R, 649; 
44 M. 753; 14 L. W. 402; (1921) M. W.N. 669; 2 P.L. 
T. 707; 26 C. W. N. 159; 41 M. L. J. 676; 30 M. L. IN 
A U. P. L. R. (P. O) 13; A. I. R. 1922 P, 0, 33 
(r, G.) $ G $ 

*Hoad-Note of 18 I. A—[Ed.] 
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.sami Mudaliyar (4) and Balusami Pandithar ` 


v. Narayana Rau (5) so far as they held 
that amung bundhus of the same class those’ 
ex parte paterna are to be preferred to those 
ex parte materna. Their lordships said (p. 
353*): “Recent writers on Hindu Law have 
divided each class of bandhus into two 
sub-classes respectively designated as cog- 
nates ex parte paterna, and cognates ex 
parle materna. This sub-division is evi- 
dently based on an inference from the 
order in which the several bandhus are 
mentioned in the illustrative enumeration, ~ 
For instance, among the. atma-bandhus 
enumerated, the name of the father’s sister's 
son is first given; then comes the mother’s 
sister's son; and after him, the son of the 
mother’s brother...From this it has been 
inferred. that the expounder of the rule in 
question intended that each class should 
be divided into two sub-classes according 
to the side of relationship, and that in 
every case preference should be given to 
the father’s side. Their Lordships, again, 
in the viéw they take of the rights ofthe 
parties in the present case, do not think 
it necessary to express ah opinion how far 
this proposition is in conformity with the 
express rule that in each class propinquity 
should be the governing factor.” Their 
Lordships then considered various Madras 
decisions: Narasimma v. Mangammal (2), 
where the maternal uncle was preferred to 
the father’s sister; Chinnammal v. Venkata- 
heala (6), where the maternal grandfather 
was preferred to the father’s sister: Muthu- 
sami v. Muthukumarasami (7), where the 
mother's. half-brother was preferred to the 
father’s paternal aunt; Sundrammal v. Ran- 
gasami Mudaliyar (4) where the paternal 
uncle's daughter's son was preferred to the 
sister’s daughter and the mother's sisters 
sons and Balusami Pandithar v. Nara- 
yana Itaw (5) where the sister's son's son 
was preferred fo-the maternal uncle’s son. 
Among other reasons for the conclusion in 


_that case it was stated at the end of the 


judgment (page349}): “Another fundamental 
principle of the law in favour of the third 
defendant’s preferable right is that among 
bandhus of a class those who are ex parte 
paterna take before bandhuss ex ‘parte 
måterna.” The learned Judges relied on 
(4) 18 M. 193; 4 M. L. J. 275; 6 Ind. Dec. (N. s.) 484. 
(5) 20 M. 342; 7 M. L. J. 207; 7 Ind. Dec, (N. 8.) 243. 
(6) 15 M. 421; 2M. L J. &6;'5 Ind. Dec. (x. 8.) 643. 
(7) 16 M. 23; 2 M. L. J. 296; 5 Ind. Dec. (N. 8.) 724, 
““ePage of 4BLA—[Ed] 2. 
}Page of 20 M.—[Hd.] 





(94 I. O. 1926] SAKHRAM NARAYAN PATWARDHAN V. BaLKRISHNA SADASHIV MODAE, 


this division of atma-bandhus into those 
two sub classes in para. 593 of the-Saras- 
vati Vilasa (Setlurs Collection of Hindu 
Law Bookson Inheritance, page 184): “Nor 

` could it be urged here that .the mother 
being nearer than the father, the matru- 
bandhus take the wealth before the pitru- 
bandhus. From thetext, ‘of these the mother 
is more important than the father,’ (2) the 
mother’s precedence alone is stated and not 
that of the mother’s bandhus. Therefore, 
we think it sound that the matru-bandhus 
should take the. wealth only after the 
pitru-bandhus.” Their Lordships of the 
Privy Council remarked that a very small 
consideration would show that that passage 
had nothing to do with the members of the 
same class inter se. It only explained why 
pitru-bandhus were to be preferred to matru- 
bandhus, the mother's position being special 
to herself under an express rule. 

In the end their Lordships, after consider- 
ing the texts, the commentaries, the judicial 
decisions and the view of modern writers, 
fell back on the four propositions in Muthu- 
sami v. Muthukumarasami (7), which, as a 
matter of fact, give one very little assis!ance 
in deciding in a particular case which of 
two rival atma-bandhus is to be preferred. 
The third proposition is as follows: ‘The 
examples given in the text of Virdha Sata- 
tapa or Boudbayana are intended to show 
the mode in which nearness of. affinity is 
to be ascertained,” That proposition was 


useful in the case before the Court as. 


showing that the maternal uncle’s son 
was an atma-bandhu while the father’s 
paternal aunt's son was a pitru-bandhu; but 
it does not help to decide whether the 
maternal uncle is to be preferred to the 
father’s sister’s son. The fourth proposition 
was as follows: “That as between bandhus 
of the same class, the spiritual benefit they 
confer upon the propositus is, as stated in 
the Viramitrodaya, a ground of preference.” 
But how is spiritual bengfit to be measured, 
and how far as a ground of preference will 
it ‘prevail against propinquity? There 
would certainly appear to be some found- 
ation for the opinion expressed by Sadasiva 
Ayyar, J., though their Lordships were not 
prepared to accept it that the introduction 
of such questions as spiritual benefit or of 
death pollution, or of the right of perform- 
ance of obsequial ceremonies would only 
lead to inextricable confusion. In many 
cases who is the nearest heir can easily 
be decided without any consideration of 
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such questions, but when the rival merits 
of the claimants are fairly equally balanced 
we have no guide as to the extent to which 
the answer to these questions can avail 
as a ground of preference. Their Lord- 
ships approved the express rule that in suc- 
cession amongst bandhus to the nearest 
sapinda the inheritance belonged, and 89 
far that would appear to conflict with the 
rule laid down in Saguna v. Sadashiv (1) 
but the test of nearness of affinity to the 
deceased had also to be regulated by the 
test of spiritual benefit. To what extent 
spiritual benefit is to be considered a ground 
of preference so as to overcome near- 
ness of affinity still remains to be decided 
in each contest amongst bandhus. In the 
contest between the maternal uncle and the 
paternal aunt's grandson there was no 
difficulty, the former was the nearer heir- 
and offered oblations to the maternal grand- 
father and great-grandfather of the pro- 
positus, while the latter offered no obla- 
tions to the ancestorsof the propositus, 

In Balkrishna Bhimaji v. Ramkrishna 
Gangadhar (8) it was held, by this Court ` 
following Narasimma v. Mangammal (2) 
and Raja Venkata Narasimha Appa Rao 
Bahadur v. Raja Surenani Vehkata Puru- 
shothama Jogannadha Gopala Row Baha- 
dur (9) that male bandhus should be pre- 
ferred to females so that a mother's 
sisters son was preferred to a brcther's 
daughter, but, as pointed out in Ken- 
chara v. Girimallappa Channappa (10), 
Saguna v. Sadashiv (1) was not cited, so 
that -whenever the two conflicting prin- 
ciples of preference of the paternal over the 
maternal line, and preference of the male 
over the female sex in the Presidency of 
Bombay, had to be weighed, the Court which 
weighed them would have to choose between 
the two decisions. 

Now, if the bandhus on the father's side 
had to be preferred to those on the mother's 
side the paternal aunt’s grandson would 
have been preferred to the maternal uncle 
in Vedachela v. Subramania Mudaliar (3) 
and the decision of the Privy Council in 
that case must, no doubt, be treated as pre- 
venting the rule in Saguna v. Sadashiv (|) 


(8) 59 Ind. Cas. 771; 45 B. 353; 22 Bom. L. R. 1442. 

(9) 31 M. 321,4 M. L. T. 5; 18 M. L. J. 409, 

(10) 82 Ind. Cas. 966; 51 I. A. 368; 26 Bom. L. L, R. 
779: A. 1. R. 1924 P. C. 209; 20 L. W., 417547 M. L.J. 
401; (1924) M. W. N. 719; 48 Bom. 569; 22 A. L. J. 962; 
40C. L. J. 447; 35 AL L. T. 241; 290. W. N. 271; 10. 
W., N. 505; 3 Pat. L. R. 9; L. R. 5 A. (P. C.) 182 (P. O.J, 
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being considered as a rule of universal ap- 
plication. 

In the presentcase if we follow Saguna 
v. Sadashiv (1) undoubtedly the plaintiffs 
succeed. If we consider propinquity, toge- 
ther with the doctrine of spiritual benefit, 
the defendant is nearer to the propositus 
while the oblations offered by the plaintiffs 

_to the paternal ancestors -are more effica- 
cious, since we cannot agree with the Joint 
J udge that the oblations offered to mater- 
nal ancestors are of equal value. Nor can 
we agree with the final test suggested by 
him with regard tothe pindas to be offered 
by the propositus to the rival claimants. We 
are then confronted: with the impossible 
task of expressing an uncertain measure of 
superiority of spiritual benefit interms of 
propinquity or vice versa, Propinquity can 
be expressed in degrees of relationship to 
the propositus. Spiritual benefit can only 
be said to be greater, equal or less. Can 
the greater efficacy of the oblations offered 
by the plaintiffs to the paternal ancestors 
of the propositus overcome the fact that the 
defendant is one degree nearer the pro- 
positus than the plaintiff, and can the 
patneral relationship of ihe plaintiffs be 
‘counted in their favour? Perbaps it will 
be sufficient to say that in my opinion weigh- 
ing all these considerations preference 
should be given to the plaintiffs. 

The appeal is allowed and the decree of 
the Trial Court restored. The plaintiffs will 
get their costs in this Court and in the lower 
Appellate Court. 

Shah, J.—The question of Hindu Law 
that arises in this second appeal is as to 
who is the preferential heir between the 
father’s sister's somand the maternal uncle 
of the deceased. The plaintiffs are the 
sons of the sister of the father of the 
deceased and the defendant is the maternal 
uncle of the deceased. The Trial Court 

` found in favour of the plaintiffs without 
giving any reasons and apparently without 
‘any doubt or difficulty about the point. 

The learned Juint Judge who heard the 
appeal held in favour of the maternal uncle 
and dismissed the plaintiff's suit The re- 
asoning of the learned Judge briefly is that 
applying the test of religious efficacy the 
maternal uncle is nearer than the father's 
sister's son, 

It is -urged on behalf of the plaintiffs- 
appellants ‘before us that in the text relating 
to bandhus the father's sister's son is men- 
tioned. while the maternal urcle is not 


. 
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mentioned and that, therefore, he should be 
preferred. Further, it is urged that both 
being atma-bandhus the bandhu ex parte 
paterna, should be preferred to the bondhu. 
ex parte materna among bandhus of the | 
same class, that on the. ground of pro- 
pinquity the father’s sister’s son is nearer 
than the maternal uncle, and that the mere 
calculation of degrees in the case of one 
on the father’s side and in the case of the 
other on the mother’s side cannot help the 
Court in deciding the question of propin- 
quity as the consideration of degrees from 
two different sides involves an element of dif- 
ference which renders the mere number of 
degrees an unsafe guide. It is also urged that 
even if the test of religious efficacy be ap- 
plied, the father's sister's son, who can offer 
oblations, to histhree maternal ancestors,who 
would include the paternal grandfather and 
great-grand-father of the deceased, should 
be preferred to the maternal uncle, whocan 
offer oblations to his father, paternal grand- 
father and great-grand- -father who would 
be the three maternal ancestors of the de- 
ceased. 

On the other hand on behalf of the defend- 
ant-respondent it is urged that propinquily is 
the only test for determining the question of 
preferenceamong bandius of the same class, 
that the maternal uncle being nearer fiom 
the mother's side than the father’s sister's 
sons from the father’s side the former should 
be preferred to the latter on the ground of 
nearer affinity. It is urged that in Veda- 
chela Mudaliar v. Subramania Mudaliar (3) 
the test really adopted is one of propinquity 
and that the test of spiritual benefit to the 
propositus cannot be considered as afford- 
ing any safe guide in a case where one 
bandhu can offer oblations to the maternal 
ancestors of the deceased and the other can 
offer oblations to two paternal ancestors {o 
whom the deceased could have offered ob- 
lations, Mr. Shingne did not argue~—at 
least'I did not uhderstand him to argue— 
that the spiritual benefit conferred by the 
maternal uncle is greater than that con- 
ferred by the father’s sister’s son. Seveial 
decisions have been referred to in the 
course of the argument: but there is rone 


` directly bearing on thecompetition between 
‘the two particular bandhus, whose claims we 


have to consider. 

Ona careful consideration of the argu- 
ments I am of opinion that the father’s 
sister’s son should be preferred to ihe ma- 
ternal uncle asa nearer bandhu, I shall 
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briefly state my reasons for this conclu- 
sion. 

Atthe outset it may bementioned that both 
are atma-bandhus, both are males and one 
is expressly mentioned inthe well-known 
text relating to bandhus referred to in the 
Mitakshara and the Vyavahara Mayukha. 
It is expressly pointed out in the Mitakshara 

“and the Vyavahara Mayukha that the atma- 
bandhus exclude the pitru-bandhus and that 
the pitru-bandhus are to be preferred to 
matru-bandhus on account of their near 
affinity. It has also been held that the 
particular bandhus expressly mentioned in 
each class in the text are illustrative of the 
class and that the enumeration is not ex- 
haustive. It has also been held that those 
expressly mentioned are not necessary to 
be preferred to those not mentioned simply 
because they are mentioned. This position 
was accepted by this Court in Mohandas 
v. Krishnabat (11) where the maternal uncle 
not expressly mentioned, was preferred to 
mother's sisters’s son expressly mentioned, 
andin Rajeppa Ranappa Kundagal v. Gan- 
gappa-Jotappa Maudwe (12) where the ques- 
tionof the relative rights of two male atma- 
bandhus related on the mother's side and 
expressly mentioned was considered inde- 
pendently of this consideration. In spite 
of the argument of Diwan Bahadur Rao based 
upon the foot note No. 3 in Mandlik’s Hindu 
Law at page 82 of the translation which 
in its terms is based upon the rule quoted 
in the foot-note (No, 7) in the Sanskrit text 
of the Vyavahara Mayukha at page 54 of the 
sams book, the preference of the father’s 
sister's son to the maternal uncle cannot 
be based on that ground. Eas 

I also desire to point out that in this case 
there is no question of a nearer female 
bandhu being preferred or postponed to a 
more distant male bandhu : and there is no 
question here of weighing any conflicting 
principles of preference of the paternal over 
the miternal line and the preference of the 
male over the female sex in this Presidency. 
That conflict will have to be settled. when 
it arises for,consideration. as pointed out by 
their Lordships of the Privy Council in 
Kenchava v. Girimallappa Channappa (10). 

The test of preference is propinquity, 
The word used in the Mitakshara is antar- 
angaiva. In the case of bandhus we 
have to consider the blood relatioaship. 

(11) 5 B. 597; 3Ind. Dee. (N. s.) 393. 
ee 77 Iad. Oas. 219;47 B. 48; 24 Bom. L, R, 789; 
A. I. R. 1922 Bom, 420, 


831 


The method of determining the nearness 
by calculating the number of degrees from 
the common ancestor cannot apply. to 
bandhus so effectively as to sapinda sagotras, 
The maternal uncle, taking. the common 
ancestor on the mother’s side, may appear 
one degree nearer than father's sister's sort 
as taken from thecommon paternal ances- 
tor. But where there is not one common 
ancestor either paternal or maternal for 
the purpose of determining the relative 
position of the two bandhus, this way of. 
determining the nearness cannot be deci- 
sive and the element of differences between 
the paternal and maternal line necessarily 
comes in. f 

In this Presidency the preference of -the 
paternal over the maternal line among the 
same class of bandhus was approved in 
Saguna v. Sadashiv (1). That preference 
has not been totally negatived in any case. 
It is perfectly true that the universal pre- 
ference given to the paternal over the ma-. 
ternal line has been definitely negatived 
by their Lordships in Vedachela Mudaliar’s 
case (2); but in that case their Lordships do 
not go so far as to say that thereis no 
scope for any preference whatever on that 
ground, Its application as a conclusive test . 
with reference to the consideration of-near: 
affinity, has been negatived but its con- 
sideration as an element in determining the - 
propinquity or affinity is not excluded. -In. 
fact it could not be excluded for in that 
very case their Lordships expressly approve 
of the test of religious benefit laid down 
by Muttusami Ayyar, J.,in Muthusami v. 
Muthukumarasami (7) and in applying the 
test of spiritual benefit the possible supe- 
riority of the pindas offered to the paternal 
ancestors ofthe deceased over pindas offer- 
ed to the maternal ancestor does come in 
for consideration in an apparently different 
form. Butin substance it is thesame thing 
as the preference of the paternal over the 
maternal line. 

In applying the test of affinity unencum- 
bered by any considerations of spiritual 
benefit, it must be remembered that the 
daughter and the daughter's son occupy a 
very high place in the list of specified heirs. 
Then the sister (i. e., the father's daughter) 
is mentioned asan heirin the Vyavahara 
Mayukha after the specified heirs before 
the agnates andin this Presidency under 
the Mitakshara also the sister, though not 
expressly mentioned, has got an equally 
high place, The cases with reference to 
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the position of the sister in this Presidency 
are referred to at page 554* of the report in 
Dattatraya Bhimrao Subris v. Gangabai 
Ganeshbhat (13). In the Madras Presidency 
the sister would occupy a much lower place 
even among bandhus. 

Then when we come to the sister’s son 
though he is not mentioned as a bandhu 
he would occupy a high place among the 
atma-bandhus, in this Presidency; and cer- 
tainly he would not be preferred to the 
sister as in Madras. It is sufficient to refer 
to the decision in Ichharam Shumbhoodas 
v. Prumanund Bhaeechund (14). 

Then we come to the father’s sister, that 
is the grand-father’s daughter. According 
to the decision in Suguna v. Sadashiv (1), 
she would be preferred to the maternal 
uncle. 
question whether on account of her being 
a female she will be able to retain the place 
which has been assigned to her by Jenkins, 
©. J., with reference to the maternal uncle, 
in view of the later decisions in Balkrishna 
Bhimaji v. Ramkrishna Gangadhar (8) and 
Kenchava v. Girimallappa Channappa 
(10)I do not desire to lay any emphasis 
on the decision in Saguna's case (1), 
beyond indicating that after considera- 
tiou the paternal line was given prefer- 
ence over the maternal line, and that if 
that preference is not to be altogether ex- 
cluded her son who is mentioned as an at- 
ma-bandhu would be considered a nearer 
relation on account of his connection with 

(13) 77 Ind. Cas. 17; 46 B. 541; 24 Bom, L. R. 69; A. 


1. R. 1922 Bom. 321. 
(14) (1923) 2 Borr. 515. 


*Page of 46 B.— Bd.) 





I am willing to treat it as an open- 
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the paternal line of the propositus. Ag 
regards the maternal uncle while he is a 
very close blood relation on the mother's 
side, the idea of preference of the paternal 
over the maternal affinity cannot be alto- 
gether excluded. Without, therefore, at- ` 
tempting to generalise beyond the necessity 
of the case, in my opinion, the father’s 
sister’s son has closer affinity with the pro- 
positus on account of his connection through . 
the paternal grandfather than the mater- 
nal uncle who is connected with the de- 
ceased through his maternal grandfather. 

I have dealt with the question so far 
without reference to the test of gpiri- 
tual benefit to the propositus. That test 
is difficult of application generally speak- 
ing as regards bandhus when -one is 
connected through the paternal line and 
the other through the-maternal line. It 
brings into operation the difference between 
the oblations which it is the duty of a 
person to offer at different kinds of Shrad- 
dhas. Ishall refer briefly to Dharmasindhu 
and Nirnayasindhu as to the obligations 
to offer oblations to the maternal ancestors. 
Parvana Shradhas are of three types 
which are described as Ekaparvanaka, 
Dwiparvanaka and Triparvanaka in the 
Dharrmasindhu., (The Nirnaya Sagar Press— 
2nd edition, page 285) (1). In the latter 
two kindsof Parvana Shraddhas the deceas- 
edin his lifetime would offer oblations 
to his three paternal ancestors as well as 
three maternal ancestors, while in the first 
type of Parvana Shraddha he would offer 
oblations to his three paternal ancestors, 
In thecase of the father's sister's son he 
would offer oblations to his three maternal 





(1) Note No. 1. 
aula: 4 ° 
(agamanira a: : 
PUMA: TANG AYAT miqa ANNA aaa 
mean NANANG TT SAT NA, TARA ANNA Ge 
adan, Tata NGA ATANG Aa KA ANTUK ARENT 


SEN ON Ay 


faama Rana hase eaaa gra fa di aan gagean 
AAT GAMAN AAN NGANG sagang adan Ragan anana 
aaa ATINE naanin audien Raka 
saantara AMVs Karangan: Wade niaga. 
gungasafa wulfagaa Sayang: TAHANAN | 
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ancestors who would include the paternal 
grandfather and,the great-grandfather of 
the deceased when he performs Shraddha of 
the Dwiparvana and Triparvanatypes. In 
the case of the maternal uncle he would be 
offering pinduzs to the paternal ancestcrs 
in all the three kinds of Parvana Shraddias, 
to whom the propositus would be offering 


oblations under the Dwiparvanaka and- 


Triparvanaka Shraddhas. And there is a 
fourth class of Parvana Shraddha in which 
Mahalaya and TirthaShraddhas for maternal 
ancestors can be performed as a Parvana. 
Tt is not without some reluctance that I 
have referred to these distinctions referred 
to in Dharmasindhu in the passage an 
extract wherefrom Ihave attached as note 
No, 1 to this judgment for ready reference. 
In the Nirnayasidhu the obligation to offer 
oblations to the maternal ancestors is ref- 
erred to at page 279, Nirnaya Sagar Press, 
2nd edition. {have put up this extract as 
note No. 2 (2). These references incident- 
ally illustrate the difficulty of applying 
the test of spiritual benefit. 

But inthe present case, to putit in a 
simple form in which it has been referred 
toin the decided cases it would be accurate 
to say that the father’s sister's son could 
offer oblations among others to his three 
maternal ancestors who could include the 
paternal grandfather and great-grandfather 
of the deceased, while tlhe maternal uncle 
would offeroblations to his three paternal 
ancestors who would be the three maternal 
ancestors of the deceased. The religious 
benefit to the propositus would be greater 
on account of his’ participation in the offer- 
ings to his two paternal ancestors than 
from his participation in the offerings to 
his three maternal ancestors. There is no 
decision so far as I am aware which says 
that no preference is to be given to offerings 
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to paternal ancestors over those to maternal 
ancestors: and without pausing to weigh 
with nicety the relative efficacy of the 
oblations, which may be or should be offered 
in different types of Shraddhas and to 
ancestors in diferent lines, I feel no difficulty 
in saying that Judged by the test of religious 
benefit to the propositus resulting from 
oblations offered by the two bandhus in 
question the father’s sister’s son should be 
preferred to the maternal uncle. 

I desire to make it clear that though I 
have considered the question of spiritual 
benefit to the propositus with reference 
to the two particular bandhus whose relative 
rights we have to decide, I rely largeiy 
upon the test of propinquity which is to be’ 
applied with due regard to the preference 
of the paternal over the maternal line within 
certain limits as indicated by the broad fact 
that all pitru-bandhus areto be preferred to 
matru-bandhus and that in this Presidency 
the sister is assigned a high place among 
the heirs. 

I need hardly add that I accept Vedachala 
Mudaliar’s case (3) as a conclusive authority 
forthe proposition that the maternal uncle 
is to be preferredto the father’s sister's 
son’s son. But there is nothing in the judg- 
ment to show that the father's sister's 
son cannot be preferred to the maternal 
uncle. - 

I, therefore, concur in the order proposed 
by my Lord the Chief Justice. 

Coyajee, J.—I concur in the order 
proposed by my Lord the Chief Justice, 

Z. K. Appeal allowed, 


(2) Noie No. 2. 
frarafang: 
TRNAS: 
. ( fRetarafa:) fadiatat Ag, Te at | 
Saat MA—‘qaat Hed aeg Hawa GTA | aad a Hea faga a 
aaaà A Åra: fa at yeaa as maT am! HRT RATT ANAT 
AAW NENIAE FUNAR- paa RA JR TUT AUSTA | WANT 


g Rug aer: ea: TERI feafe: y ageafad WAHAN 


e+ 


$24 


PRIVY COUNCIL. 

APPEAL Fxom THE Bomsay Hieu Coort, 
March 1, 1926. 
Present:—Viscount Dunedin, Lord 
Shaw, Lord Sumner, Sir John Edge and 
Lord Salvesen. 

MANECKS! PESTONJI BHARUCHA 

. AND ANOTHER—APPELLANTS 


VETSUS 
WADILAL SARABHAI & COMPANY 
AND ANOTHER—RESPONDENTS. 

Contract Act (IX of 1872), s. 121—Sale of shares of 
Company by delivery of certificates and blank trans- 
fers—Cheque for price dishonowred—Title in shares 
—Vendee transferring certificates and transfers to 
third party—Plaintiff vendor's suit for recovery 
of certificates and transfers —Proper remedy of 
plaintiff. 

Plaintiff sold certain shares of Company to defend- 
ant No. 1. He took from various brokers blank trans- 
fers signed by the registered holders along with 
corresponding certificates and handed them over to 
the defendant No.1. The defendant No. 1 gave the 
plaintiff a cheque which was dishonoured, The 
defendant No 1 made certain propositions as to the 
raising of money with defendant No. 2 and handed the 
certificates and transfers tohim. Defendant No. 2 did 
likewise with defendant No. 3. In an action by the 
plaintiff against all the three defendants asking for 
return of the certificates and blank transfers or other- 
wise for damages : 

Held, that as soonas ths plaintiff handed over the 
certificates and transfers and the defendant accepted 
them and gave acheque, property in the shares passed 
to the defendant No. Land the plaintiff had neither 
any jus in re of the cartilicates and transfers nor had 
. he any statutory lien onthem. The plaintiff could 
only sue the defendant No 1 onthe cheque or on the 

rice of the shares unpaid.in respect that the cheque 
had not been honoure:l and could not sue defendants 
Nos. 2 and 3 for delivery of shares. [p. 8:6, col. 1.] 

Messrs. A. C. Clauson, E. B. Raikes and 
H. Johnston, for the Appellants. 

Messrs J. Simon, G. R. Lowndes and B. 
Dube, for the Respondents. 

f : JUDGMENT. 

Viscount Dunedin.—In March 1920 
the znd plaintiff in this case, Arajania, 
who is nota certified share-broker, and who 
describes hiniself as the. sub-broker of the 
lst plaintiff Bharucha, whois a certified 
share-broker, sold on the Bombay Stock 
Exchange to ist defendant, Gora, 129 
shares of a Company called Alcock, Ash- 
down & Co., Ltd., for delivery on the 14th 
April, 1920. Neither of the two plaintiffs 
was the registered holder of any such 
shares. In order to make good the delivery 
the Ist plaintiff acquired the requisite 
number of shares in the market from various 
brokers, and took from these brokers blank 
transfers signed by the registered holders 
along with the corresponding certificates, 
These certificates and blank transfers were 
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handed by the 2nd plaintif to the Ist 
defendant at 6 P. M. on the Lith April. At- 
8p. m. d cheque for thesum duo under the 
contract in favour of the Ist plaintitf was 
‘handed to the 2nd plaintiff. this cheyue 
was dishonoured on the next day. 

The Ist defendant, having had the blank 
transfers and certificates thus delivered to 
him, made certain propositions as to the 
raising of money to Manilal, a partner in 
the firm of Wadilal & Co., the 2nd defend- 
ants, and handed the certificates and trans- 
fers to him. The 2nd defendant in turn 
handed them to the 3rd defendant, Ghia, 
again on certain propositions as to raising 
money. < 

The cheque was never honoured, and the 
lst defendant absconded. The present 
action is brought by the lst and znd 
plaintiffs against all the three defendants, 
asking for return of the certificates and 
blank transfers or otherwise for damages. 

Proof was led before the Trial Judge, who 
held in fact (1) that plaintiff No. 2 acted 
as sub-broker to plaintiff No 1, and that, 
accordingly, plaintiff No. 1 had a direct title 
to sue the other defendants; (2) that Manilal, 
the defendant No. 2, knew when he took 
the certificates and shares that the cheque 
of Gora, defendant No. 1, was not likely to 
be honoured. He gavea decree in favour of 
plaintiff No. 1 against all defendants. The 
ratio of his judgment is to be found in the 
following passage :—- y 

“ Gora was only an ostensible owner and 
the plaintiffs, who were the unpaid vendors, 
had equity in them, and they could have 
stopped Gora from getting these shares 
transferred in his name in the books of the 
Company, but if Gora had passed on these 
shares either by way ofsale or by way of 
pledge toany third person who acted bona 
fide and without, notice, then I certainly 
think that such a person would have a 
better titleto these shar: s than the plaintiffs. 
But in this case itis abundantly clear that 
Gora himself felt that he was not the owner 
EE S Manilal had notice that these 
shares were not peid for, and Ghia, being 
a mere nominee of Manilal, Ghia was in no 
better position than Manilal himself. ‘| hey 
took these shares with the infirmity from 
Gora, and, therefore, tliey cannot claim these 
shares in priority to the plaintiffs.” 

He had previously pointed out that in a 
question with the Company the owners of 
the shares were the old owners who had 
signed the blank transfers. 
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On appeal by the 2nd and 3rd defend- 

- ants the learned Judges of the Appellate 
Division of the High Court reversed the 
judgment of the Trial Judge and di-missed 
the action as against them. They held on 
the facts that plaintiff No 2 had acted as 
agent for plaintiff No. 1, and that con- 
sequently, as plaintiff No. 2 was not a 
certified broker, the buyer was not affected 
by the rules of the Stock Exchange. This 
is only of importance as regards a certain 
Rule ©, with which their Lordships will 
afterwards deal, On the merits of the case 
they held that, under the Indian Contract 
Act, the property of the shares as sold 
passed on the delivery of the certificates 
and blank transfers to Gora; that, after 
that plaintiff No. lhad no claim against 
Gora except upon thecheque ; that consequ- 
ently he had no claim against defendants 


Nos. 2and 3, and could not havea judg-` 


ment against defendant No. 3 for delivery 
of the certificates and transfers. They held 
further that s. 121 of the Contract Act, 
which is in these terms— 

121, ‘ When goods sold have been de- 
livered to the buyer, the seller is not entitl- 
ed to rescind the contract on the buyer's 
failing to pay the price at the time fixed 
unless it was stipulated by the contract 
that he should be so entitled,” pre- 
vented the plaintiff from rescinding the 
sale, there having been no stipulation pro- 
-videl in the contract for salethat he should 
be so entitled. Appeal was then taken by 
the plaintiffs to the King in Council. 

Their Lordships agree that the stipula- 
tion referred to in the section must be an 
express stipulation and that, as nothing was 
proved to the contrary, it must be presumed 
that the contract here was an ordinary con- 
tract for the sale of shares effected by 
bought and sold notes, e 

On the hearing of the appeal to their 
Lordships, the view expressed by the Trial 
Judge that Gora was only an ostensible 
owner of the shares and the plaintiff, who 
was the unpaid vendor, had the equity in 
them, waselaborated into an argument 
that, accérding to the law of England, there 
would be an equitable lien in favour of the 
unpaid purchaser and that that law applied. 
Such aview would be so far-reaching in 
ordinary Steck Exchange transactions that 
their Lordships think it necessary to em- 
phasise their view of its unsoundness. In 
the first place, so far as-lien is concerned, 
the law as to lien is statutory and is con- 
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tained inthe 95th and following sections 
of the Indian Contract Act. Section 95: 
applies to this case; unless there is posses- 
sion there is nolien. But, further, there 
seems to their Lordships a good deal of 
confusion arising from the prominence given 
to the fact that the full property in shares 
ina Company is only_in the registered 
holder. That is quite true. lt is true that 
what Bharucha had was not the perfected 
right of property, which he would have had 
if he had been the registered holder of the 
shares which hewasselling. The Company 
is entitled to deal with the share-holder who 
is onthe register, and only a person who 
is on the register is in the full sense of the 
word owner of the share. But the title to 
get on the register consists in the posses- 
sion of a certificate, together with a transfer 
signed by the registered holder. This is 
what Bharucha had. He had the certificates 
and blank transfers, signed by the register- 
ed holders. It would be an upset of all 
Stock Exchange transactions:if it were sug- 
gested that a broker who sold shares by 
general description did not implement his 
bargain by supplying the buyer with certi- 
ficates and blank transfers, signed by the 
registered holders of the shares described. 
Bharucha sold what he had got. He could 
sell no more. He sold what in England 
would have been choses in action, and he 
delivered choses in action. But in India, 
by the terms of the Contract Act, these 
choses in action are goods. By the defini- 
tion of goodsas every kind of moveable 
property it isclear that, nət only registered 
shares, but also this class of choses in action 
are goods. Hence equitable considerations 
not applicable to goods do not apply to 
shares in India. i 

Now s. 78 is as follows :— 

“78. Sale is effected by offer and accept- 
ance of ascertained goods for a price, 
orof a price for ascertained goods, toge- 
ther with payment of the price or delivery 
of the goods.” ' < 

Here the goods were not ascertained goods 
at the time of the contract, for the contract 
was only for so many shares of Alcocks’, not 
of any particular shares, but then s. &3 
provides : 

“83. Where the goods are not ascertain- 
ed at the time of making the agreement for 
sale but goods answering the description in 
the agreement are subsequently appropriat- 
ed by one party for the purpose of the agree- 
ment, and that appropriation is assented to 
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by the other, the goods have been ascertain- 
ed, and the sale is complete.” 
So soon, therefore, as Arajania, acting for 
Bharucha, handed Gora the certificates and 
‘transfers and Gora accepted them and gave 
the cheque, the goods became ascertained 
goods, the sale-was complete and the pro- 
perty passed. From that time onward 
Bharucha and Arajania could only sue Gora 
on the cheque, or for the price of the shares 
unpaid in respect that the cheque had not 
been honoured. They had no longer any 
jusin reof the certificates and transfers. 
They had no statutory lien, for they had 
parted with possession, and, consequently, 
as they had no contract with defendants 
Nos. 2 and 3, they could not sue them for 
delivery of the shares, {whether the defend- 
ants had got good title as against Gora or 
had not, A 
Their Lordships have already mentioned 
that the Trial Judge held that the sale was 
between brokers, and was, therefore, under 
the Rules of the Stock Exchange, from which 
finding the Court of Appeal dissented. In 
their Lordships’ view it is not necessary to 
decide this question of fact. They will as- 
sume, for the purpose of the argument, that 
the sale was as between brokers. That 
brings in Rule C of the Bombay Stock Ex- 
change, which is as follows : | 
“O, Ifthecheque given for the monies 
of the shares will not be honoured at the 
Bank on the day following the day when 
the cheyue is given, the shares shall have 
to be returned immediately to the person 
selling (them), and the person purchasing 
(them) shall have to take away those shares 
having paid the rupees in cash before 2 
o'clock on that very day. And if the person 
purchasing shall fail to doso, those shares 
will be sold off by auction before 3 
o'clock. 
* * * xY 
-It was argued that the effect of this rule 
was tomake the delivery not actual but 
conditional, with the result that the pro- 
perty did not really pass till the cheque 
was honoured. Their Lordships consider 
this argument quite unsound. The Contract 
Act settles that property is to pass on de- 
livery. Delivery is a fact, and the statutory 
result must follow. Further, the rule can- 
- not be read asan express stipulation in 
thesense of s. 121 because it does not say 
what s. 121 provides must be said. Butin 
truth, inYheir Lordships’ view, the rule in 
question had nothing todo with the per- 
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fection of contracts or the passing of pro- 
“perty. Itis for quite another purpose. The 
buyer may be unable, from temporary em- 
barrassment, to meet his cheque on an exact 
day. Time is of the essence of this ordinary 
contract of sale of shares, therefore, he is 
enjoined by the rule to hand back the 
shares; he is given the latitude of pay- 
ing up till 2 o'clock, but if he does not do 
so then they are sold by the authorities, so 


“as to fix, without further ado, the damages 


which are become due for breach of con- 
tract. ‘ 
Their Lordships will accordingly humb- 
ly advise His Majesty to dismiss the appeal 
with costs. . 

R. L. A Appeal dismissed. 

Solicitors for the Appellants:—Messra, 
T. L. Wilsan & Co. 

Solicitors for the Respondents:—Messrs, 
Hore, Pattisson & Bathurst. 


PATNA HIGH COURT. 
Srcoxp Civin Aprrat No. 625 or 1923. 
November 6, 1925. 

Present: —Sir Dawson Miller, Kr., Chief | 
Justice, and Mr. Justice Foster. 

Sri Sri BAIDYANATH JIU Turoves 
SURESH CHANDRA CHAUDHURY— 
DEFE£NDANT—APPELLANT 
versus 
HAR DUTT DAWARI AND OTHERS— 
PLaINTIFFS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 120--Suit 
to recover remuneration for services in temple—Limita- 
tion—Recurring right. . 

There is a vast distinction between a suit brought 
to establish a periodically recurring right and a suit 


` brought to enforce payments due as remuneration. for 


the performance of services arising out of that right. 
Lp. 828, col. 1.) `. 

A suit by the dwaris ofa temple to recover dues 
which they claim to be payable to them as remunera- 
tion in respect of their services in conneclion with 
the temple is governed by Art. 120 of Sch. I to the 
Limitation Act and a claim relating toa period`more 
than 6 years prior to the date of the institution of 
the suit would be barred by time. [p 828, col. 2.] 

Second appeal against a decision of the 
Distrtct Judge, Santal Parganas, dated 
the 7th May 1923, affirming that of the Sub- 
ordinate Judge, Deoghar, dated the 29th 


December 1922. 

Messrs. N. C. Sinha and B. B. Ghese, 
for the Appellant. 

Messrs. A. B. Mukherjee and B. B, 
Mukherjee, for the Respondents, 
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Miller, C. J.—The plaintiffs who are 
respondents in this case are three dwaris of 
the celebrated temple of Baidyanath at 
Deoghar. They have instituted this suit to 
recover certain dues which they claim to be 
payable to them as remuneration in respect 
of their services in connection with the 
temple. The remuneration consists of pay- 
ments for the greater part in kind which 
are said to be due for special services in 
connection with the performance of the hom 
puja and to a small extent in cash in 
respect of other services. The suit was 
instituted originally against Sadhupadhya 
Umesha Nand Jha who was the high priest 
in charge of the temple of Sri Sri Baidya- 
nath but pending the suit, sometime in 
1920, the high priest died and as there was 
a disput3 about the succession a Receiver 
was appointed to take charge of the pro- 
perties of the temple and he(the Receiver, 
Babu Suresh Chandra Chaudhnry) has 
been substituted in place of the original 
defendant. 


Amongst other defences to the suit it 
was contended on behalf of the defendant 
that the claim which covers a period of 13 
years before the institution of the suit was 
barred or partly barred by limitation. On 
the other hand, the plaintiffs contended 
that s. 10 of the Limitation Act applied to a 
suit of this nature and consequently that 
no period of limitation applied in the case. 
This view was accepted by the learned 
District Judge whose judgment is the sub- 
ject of this appeal. The contention ap- 
parently is that the suit is one -for the 
‘purpose of recovering part of the trust 
property or the proceeds:thereof from the 
hands of those who are responsible for its 
distribution. It seem to me that it is 
impossible to regard a suitof this nature as 
coming within the purview of s.10. The 
plaintiffs, although no doubt they are 
‘entitled out of the proceeds of the 
property belonging to the temple to certain 
payments in the nature of wages and to 
certain remuneration, cannot, in my opinion, 
be said to be bringing this suit for the 
purpose of following the trust property in 
the hands of the trustee.. Their claim is 
not one which has been shown to be in any 
way charged upon the tiust property al- 
though no doubt the payments made to 
them must come ont of the proceeds of the 
endowment, but if one were to hold that 
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this is a suit coming within s. 10 then it 
seems to me thatit would equally follow 
that any claim bya servant or other person 
who had a right to be paid remuneration 
even for wages would equally be bringing a 
suit within the meaning of s. 10. It is 
sufficient to say that, in my opinion, s? 10 - 
has no application to the present suit. 


It was contended by the appellant, in 
the first place, that the claim was one for 
avages and was covered. by Art. 102 of the 
Limitation Act which provides for a suit for 
wages not otherwise expressly provided for 
by the Schedule, the period being three 
years from the date when the wages accrued 
due. Alternatively he relied on Art. 120 
which provides a6 years’ ‘period of limita- 
tion. The respondents who sue on behalf of 
themselves. and the other dwaris attached 
to the temple although they are in a sense 
servants of that institution hold in fact an 
hereditary office. They are bound to per- 
form certain services and by way of emolu- 
ment they are entitled to certain specific 
payments. Although the services, on the 
occasions when they officiate, are performed 
only by a few of them the fees to which 
they are entitled are distributed amongst 
the whole body of the dwaris. They are 
not paid a regular recurring wage but 
certain fees as emoluments attaching to the 
hereditary office. It does not appear to me 
that a case like this is one which is govern- 
ed by Art. 102 of the Limitation Act. I do 
not consider that the payments made in 
this case which were almost entirely pay- 
ments made in kind, so much ghee per year, 
can come under the head of wages, 


It was contended by the respondents that 


_ifs.10 had no application then Art. 131 


applied to the case. That Article provides 
for asuit to establish a periodicallyrecurring 
right and the period of limitation is. 12 
years from the time the plaintiff is first 
refused the enjoyment of the right. There 
have been conflicting decisions in the High 
Courts in India as to the applicability of 
that Article in cases where claim is not for 
the establishment of.a periodically recur- 
ring right but for the remuneration arising 
by reason of the right itself. The High 
Court at Madras has taken the view that- 
Art. 131 of the Schedule applies to a suit 
to recover sums due under such a right 
whether there is a prayer for dgglaration of 
the plaintiff's right or notand in the case 
of Manavaikrama Zamorin Raja Avergal of 


- $28 
Calicut v. Achutha Menon (1), a Full Bench 
‘of the Madras High Court after expressing 
some doubt as to the propriety of earlier 
decisions of the saine Court.eventually arriv- 
ed at the conclusion that those decisions 
should not be interfered with. In fact the 
Chief Justice states his opinion thus:—*If 
‘this matter had been res integra I should 
have been disposed to hold that Art. 131 
should be construed as applying to a suit 
brought for the purpose of obtaining an 
adjudication as to the existence of an alleg- 
ed periodically recurring right, and not toa 
suit in -which it was sought to recover 
moneys alleged to be due by reason of the 
alleged right.” He felt, however, that the 
earlier decisions of the same Court ought 
not to be overruled and Mr. Justice San- 


karan Nair who agreed with him admitted- 


that the question was not free from doubt. 
Mr. Justice Oldfield also agreed with the 
learned Chief Justice for the reasons stated 
by him. That decision undoubtedly finds 
some support also from a decision of the 
Bombay High Court, Sakharam Hari v. 
Lakmipriya Tirtha Swami (2). After ex- 
pressing the opinion that a cash allowance 
due from one temple to another was in the 
nature of nibandha or immoveable pro- 
perty, the Court there held that where it 
was annually payable the right to payment 
gave to the person entitled a periodically 
recurring right as against the person liable 
to pay, and the right to any amount which 
has become payable stands as to such per- 
son on the same footing as the aggregate 
of rights to amounts which are to become 
payable and also those which have become 
actually due. As against these decisions 
we have a different view taken by the High 
Court at Allahabad. In thecase of Lachmi 
Narain v. Turab un-nissa (3), it was held 
` that the words of Art.-131 are altogether 
inapplicable to a suit to recover arrears of 
payments due under a registered contract 
and an earlier case of the Chief Court of 
the Panjab was followed in preference to 
the view held by the Madras High Court. 
Tt seems to me that there is a vast distinc- 
tion between a suit brought to establish 
a periodically recurring right and a suit 
brought to enforce payment due as re- 
muneration for the performance of services 
arising out of that right. In the present 


(1) 23 Ind, Cas. 806; 38 M. 916; (1914) M. W. N. 228; 
15 M. L. Tapa; 26 M. L. J. 377. 
(2) 5 Ind. Oas. 869; 34 B. 349; 12 Bom. L. R. 157. 
(3) 14 Ind, Oas. 505; 34 A, 246; 9 A, L. J, 297, 
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instance a suit has been brought and went . 
on appeal to the High Court and was finally 
decided in July 1420 in which the present - 
plaintiffs sued the present defendant fora 
declaration of the very right in respect of 


“which the remuneration is now claimed, 


Having had their right declared in that 
suit they then brought the present suit 
claiming not to establish their right, which 
is already established by the decree of the 
High Court, but to recover the remunera- 
tion due to them for the hereditary services 
for which they had not been paid, and which 
in fact they had not been allowed to per- 
form, pending the dispute between thé 
parties, I think that some light can be thrown 
upon this matter by reference to Arts. 128 
and 129 which almost immediately precede 
the Article in question, It is quite clear 
from a perusal of those Articles, one of 
for which applies to a suit by a Hindu for 
arrears of maintenance and the other by a 
Hindu for’a declaration of his right to 
maintenance, that the framers of this Act 
had clearly in mind the distinction between 
a suit for declaration of a right and a snit 
claiming arrears of remuneration arising 
out of the exercise of that rightand had it 
been the intention to include both classes 
of suit under Art. 131 Ithink that we should 
have found words appropriate to that effect, 
It seems to me that Art. 131 was intentional- 
ly drafted so as to include merely a suit to 
establish aright. 

In these circumstances as none of these 
Articles appear to beapplicable to the facts 
of the present case one must look to the 
general Art. 120 which the appellant relied 
on, if Art. 102 should not apply; and this 
appears to me to be the Article applicable 
to the present case. It provides for a suit 
for which no period of limitation is provid- 
ed elsewhere in theeScheduleand the period 
of limitation is 6 years from the date when 
the right to sue arises. If that Article ig 
applicable, as I think it is, it follows that . 
the claim of the plaintiffs in this case ig 
barred beyond 6 years bask from the 
period when thesuit was brought. , 

The, result is that the decree of the 
learned District Judge will be varied by 
limiting the amount recoverable to the 
dues falling within 6 years from the date 
when the suit was instituted. I think that 
the appellant is entitled to his proportionate 
costs of this appeal. a 

Foster, J.—I agree. 


Z, K, Decree varied. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Crviu Appeat No. 10 or 1925. 
October 13, 1925. 
Presint: ~Me. Hallifax, A. J. GO. 
PREM NARAYAN—Ptatatire—APPELLANT 
veTSUs ’ 

MAN SINGH—DEFENDANT— RESPONDENT. 

C. P. Tenancy Act (I of 1920), ss. 49, 50, 10J—Sir 
lard —Cultivating rights —Transfer—Permission in 
general words, scope of-—Sanction for sale, whether 
suficient for mortgage of portion—Sanction of Sub- 
Divisional Oficer—Confirmation by Deputy Commis- 
sioner, whether necessary—Endorsement on transfer 
deed, whether sufficient proof of sanction—Civil Courts, 
whether have power to question propriety of sanc- 
tion. 

A permission by the proper Revenue O.ficer to 
transfer cultivating rights in sir lands must be taken 
to bea permission to transfer them in any way, for 
any consideration, to any person, at any time the 
owner pleases unless the permission is limited in any 
of these ways. A p2rmission for the sale of such 
rights would, therefore, suffice for validating a trans- 
fer by mortgage of those rights. [p. 829, col. 1.] 

lf a sanction is granted for the sale of the cultivat- 
ing rights in the entire sir land in the village, it will 
be available for the transfer of such rights ina part 
of the land. [p. 83), col. 1.] 

The sanction required under ss.49 and 50 of the 


O. P. Tenancy Act or by any of the rules made on . 


tha subject undar s. 109 of the Act is tha sanction of 
the Revenue Offizar, i.e, Sub-Divisional Officer, and 
though under the rules under s. I0Y the Revenue 
Ofizer dealing with an application of this kind must 
in cartain case3 forward it to the Deputy Commissioner 
if he does not reject it, the sanction of the Deputy 
Commissioner is not necessary under the Act for the 
validity of the transfer. “The sanction of the Revenus 
Oficer, ie. Sub-Divisional Oficer, being all that is 
required for the purpose of validating the transfer, 
[p. 830, col. 1.] 

The endorsemsat bythe Revenue Ofcer relating 
to the grant of the sanction by him for the transfer 
is complete proot of such sanction and the Oivil 
Courts cannot enquire whether the Revenue Officer 
ought to have granted the sanction or not. [zbid.] 


Appeal against a decree of the Second 
Subordinate Judge, First -Olass, Raipur, 
dated the 24th November 1924, in Oivil 
Suit No.41 of 1924. | 

Sir B. K. Boseand Mr. V. Bose, for the 
Appellant, . 

Mr. A. C. Roy, for the Respondent. 

JUDGMENT.—The plaintiff-appellant 
sued on a mortgage by the defendant of a 
share in a village including the cultivating 
rightsin the 3644 acres of sir appertaining 
toit. Tke order of the Financial Commis- 
sioneron the. application to transfer the 
cultivating rights in the sir sanctions “the 
transfer by sale" of the share in the village 
“ without reservation of cultivating rights 
in 41°18 acres of sir land”. It has been stat- 
gdin this Court that there were never more 
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than 36°44 acres of sir belonging to the mort- 
gagor, but the mistake has never been notic- 
ed, itis, however, clear that the present 
extent of the sir is only 8644 acres. The 
endorsement of the Sub-Divisional Officer 
on the mortgage-bond is as follows, “I 
certify that the transfer without reservation 
of sir right of 3644 acres out of 41°18 acres . 
of sir land in Mouza Tarra Tahsil and Dis- 
trict Raipur which is effected by this docu- 
ment has been duly sanctioned. Vide Finan- 
cial Commissioner’s Order No. 379 dated 
18th September 1920in Revenue Case No. 
4711/10 of 1919-20.” 

It was pleaded for the defendant that, as 
the Financial Commissioner's sanction was 
for a transfer by sale; the transfer by mort- 
gage was not sanctioned and is, therefore, 
invalid. The judgment ofthe lower Court 
on this point, against which the plaintiff 
appeals, is to the following effect. The rules 
made under s. 50 of the Tenancy Act, 1920, 
provide that “ the nature of and the reasons 
tor the intended transfer should be stated 
in the application for sanction”, and both 
the Financial Com missioner and the Revenue 
Officer have to consider the eventual pcsi- 
tion of the transferor. In considering that, 
“the nature of the transfer, thatis whether 
itis asale, mortgage oralease, as well as 
the time when it is made are very material. 
and form a most important factor.” There- 
fore, itis “clear that it isthe intention of 
the Legislature that a sanction given for 
one kind of transfer should not be used for 
another kind, or that a sanction given for 
a particular transfer cannot be available for 
a different one.” It is open to a Civil Court, 
therefore, to “go behind the note of the Sub- 
Divisional Officer on the back of the mort- 
gage in suit and say that the note is not 
supported by the required sanction”, In 
this case the sanction is fora transfer by sale 
and cannot cover a transfer by mortgage, 
Cultivating rights in the sir must accorde 
ingly be exempted from foreclosure, 

it seems to me clear that permission by 
the proper Revenue Officer to transfer the 
cultivating rights in sir land is permission 
to transfer them in any way for any con- 
sideration to any person at any time the 
owner pleases, unless the permission is ex 
pressly limited in any of these ways. The 
order of the Financial Commissioner in this 
case is in its words limited to a transfer by 
sale, but it is clear that there was no inten- 
tion of limiting it in that way or of exclud» 
ing 4 transfer by mortgage, Á 
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The Revenue Officer has nothing to do 
with the transfer of the share or of the pro- 
prietary rights in the sir; he is concerned 
only with the cultivating rights in the sir. 
If he sanctioned the transfer of those rights 
in the whole of thesir land in a village, 
it would hardly be said that the proprietor 
could not transfer them in ahalf of it only, 
reserving the other half for himself. If that 
were so, the transfer of those rights in 36°44 
acres in this case would be invalid þe- 
cause theorder of the Financial Commis- 
sioner expressly mentions 41°18 acres and it 
is not shown that there were not 41°18 acres 
of sir land in the village though a statement 
to that effect has been made in this Court. 
Similarly, sanction for a complete transfer 
by sale must includesanction for a partial 
transfer by mortgage. It may be mentioned 
that it would be difficult for the Financial 
Commissioner or the Revenue Officer before 
deciding whether to grant the sanction, to 
consider “the time when” the transfer 
would be made in the future, 

But we are not concerned with the orders 
of the Financial Commissioner at all. All 
that is required in the way of sanction by’ss. 

. 49 and 50 of the Tenancy Act, 1920, or even 
by any of the rules on the subject made 
under s. 109 of the same Act is the sanction 
of the Revenue Officer, that is the Sub- 
Divisional Officer. Under s. 50 (2) of the 

. Act and the seventh of the rules made under 
s. 109, the Revenue Officer dealing with an 
application of this kind must in certain 
cases, if he does not reject it, “ forward it 
for theorders ofthe Financial Commission- 
er” (now the Deputy Commissioner). 

But there is nothing in the 
rules making the sanction of the Financial 
Commissioner (or the Deputy Commissioner) 


necessary for the validity of a transfer, even ` 
in those cases which have to be forwarded ° 


for orders. The sanction ofthe same Re- 
venue Officer, that is, the Sub-Divisional 
Officer, is still all that is required, though | 
. he is forbidden to give it without the per- 
mission ofa higher authority. That how- 
ever does notconcern anybody but those 
officers, and I apprehend that a sanction 
granted by a Sub-Divisional Officer after 
forwarding the case to the proper authority 
for orders would bevalid and sufficient even 
in the unlikely event of its being not in 
accordance with those orders, as it has been 
held inthe lower Court to be in this case. 

Anyhow there was no disobedience or 
misunderstanding of orders here, and the 
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proper Revenue Officer sanctioned the ` 
transfer by mortgage of the cultivating 
rights in 3644 acres of sir land inthe endorsé- 
ment onthe bond which is quoted at the. 
beginning of this judgment. We are not 
concerned with anything beyond or behind 
that ; the endorsement is complete proof 
that the proper Revenue Officer did sanc- 
tion the transfer effected by the instrument, 
and we cannot enquire whether he ought 
to have done so or not. f 
The decree of the lower Court will be 
modified by the substitution of the word 
including for the word excluding in the 
description of the property to be foreclosed. 
All the costs in both Courts will be paid 
by the defendant-respondent. The time up 
to whichredemption is allowed must be 
extended to the 26th. of December 1925. 
The decree ofthe lower Court has, therefore, 
to be further modified by the substitution 
of the 26th of December 1925 for the 24th 
of May 1925 as the end of the period allowed 
for redemption, and of Rs. 7,471-10-0 -for 
Rs. 6,894-10.0 as the total payable for princi- 
pal and interest up to that date and costs’ 
in both Courts, : l 
G. R, D. : Decree modified, 
Z. K. 


NAWLARHBATI. 


PRIVY COUNCIL, 
APPEAL FROM THE Patna Higa Court. 
December 2, 1925. 
Present:—Lord Shaw, Lord Phillimore, 
Sir John Edge and Mr. Ameer Ali, 
Rao Bahadur MAN SINGH— ` 
APPELLANT 


Versus 
Maharani NAWLAKHBATI AND . 
ANOTHER— RESPONDENTS. - 

Hindu Law—Widow—Surrender, validity of— 
Estate under management cf Court of Wards, effect 
of—Court of Wards Act (IX B, C. of 1879), s. 60. 

A surrender bya Hindu widow of the whole of her 
interest in the estate of ber deceased husband in 
favour of the nearest reversioner or reversioners at 
the time of the surrender is valid, provided itisa 
bona fide surrender and not a device to divide the 
estate with the reversioners. |p. 836, col. 2.] 

Where a Hindu widow’s estate is under the manage- 
ment of the Court of Wards, the widow is not com- 
petent to surrender the estate tothe mearest rever- 
siorfer of her husband. Any such surrender is void 
under the provisions ofa. 860 ofthe Court of Wards 
Act. [ibid.] E 

Appeal from a decree of the Patna High 
Court, (Mr. Justice Das aud Mr. Justice 


Kulwant Sahay) in Appeal from Original 


(94 I. O. 1926] 


Decree No, 205 of 1922, dated the Gth April 
1923, affirming that of the Additional Sub- 
ordinate Judge, Bhagalpur, dated the 5th 
June 1922. 

Messrs. L. DeGruyther, K. C., 
Hyam, for the Appellant. 

Sir G. R. Lowndes, K. C., and Mr. E. B 
Raikes, for the Respondents. 

JUDGMENT. 

Sir Jhon Edge.—This is an appeal 
from a decree, dated the 6th April 1923, of 
the High Court at Patna, which affirmed a 
decree, dated the 5th June 1922, of the 
Additional Subordinate Judge of Bhagalpur. 

The parties to the suit in which this ap- 
peal has arisen are Hindus, by caste Raj- 
put, of the District of Bhagalpur, 
are governed by the Law of the Mitakshara, 
and the following pedigree shows how they 
are related:— 


ct 


and 5, 





Maharani Tara- = Maharaja Hari- =: Maharani 
bati, first wife, ballab Narain Nowlakhbati 
died August Singh, K.C.LE., a defendant 
1920, died Ist April . and Ist 
| 1907. respondent. 
Padmabuti .-: Rao Lakat Singh, 
died 20 May | dead. 
1915. | 
Gobind Singh, =: Rudra Pratab Singh, 
died | a defendant and 
October 1919. | 2nd respondent. 


Man Singh, 
plaintiff and appellant. 

Sir Hariballab Narain Singh died in- 
testate on the Ist April, 1907, possessed of 
the Sonbarsa estate; which was situate 
principally in the District of Bhagalpur 
and produced anincome of about two lacs 
of rupees a year. On his death his two 
widows, Maharani Tarabati and Maharani 
Nowlakhbati, succeeded him in the posses- 
sion of the estate. On -the 30th April, 
1907, the two widows, who were parda- 
nashin ladies, jointly presented to the Col- 
- lector of Bhagalpur a ‘petition in which 
they alleged that the estate was heavily 
involved in debt, that there were large 
arrears of income to be collected, and that 
they were unable to manage the estate, and 
asked that they should be held under s. 6 


of the Court of Wards Act, 1879, to be dis- 


qualified proprietors,and should be de- 
clared by the Court of Wards incompetent 
to manage their own property and that 
the estate should be taken over by the 
Court of Wards. That application was for- 
warded by the Collector tothe Court cf 
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Wards, and thereupon the Court of Wards 
under s. 27 of the Act made on the 27th 
May, 1907, an order declaring that the 
widows were incompetent to manage their . 
own property and declaring that it was 
determined under s. 35 of the Act that 
the Court of Wards should take charge of 
the property of the widows and directed 
that possession ofsuch property should be 
taken on behalf of the Court of Wards. - 
Thereupon the widows became wards of 
the Court of Wards. The Oourt of Wards 
allowed to each of the widows Rs. 625 a 
month for her maintenance On the death 
of Maharani Tarabati in 1920 the monthly 
allowance made by the Court of Wards to 
Maharani Nowlakhbati for her maintenance 
was increased to Rs, 1,250. The widows 


-and the survivor of them continued to 


live in the family house of the Sonbarsa 
estate. 

On the 18th December, 1918, the widows, 
as parties of the first part, and Gobind 
Singh and Rudra Pratab Singh, as parties 
of the second part, made a deed, written in 
English, which, omitting the Schedule, is so ` 
far asis material as follows :— 

“(Sd.) Sri Maharani Teravati. 
own pen. 

(Sd.) Sri Maharani Nowalakhavti. By my 
own pen. 

This INDENTURE made the eighteenth, 
day of December of the Christian year One 
Thousand Nine Hundred and eighteen be- 
tween Maharani Tarabati and Maharani 
Nowlakhbati, the senior and the junior 
widow respectively of the late Maharaja, 
Harballabh Narain Singh Bahadur, K., O. 
J. E, residing at Sonbarsa in Thana Son- 
barsa, Pargana Nisankhpur Korha, District 
Bhagalpur, hereinafter called the First 
Party of the one part; and Rao Bahadur 
Govind Singh and Rudra Pratab Singh sons 
of the late Rao Bahadur Takat Singh and 
daughter's son of the said Maharaja Har- 
ballabh Narain Singh Bahadur, K. ©. I. E., 
residing at Barware, in the Jeypore State 
in Rajputana, hereinafter called the second 
party of the other part, WHEREAS the late 
Maharaja Harballabh Narain Singh Baha- 
dur, K. C. I. E., died intestate on the Ist 
day of April, 1807, leaving considerable 
property, moveable and immoveable, com- - 
monly called the Sonbarsa Estate, mostly 
situate in Pargana Nisankhpur Kurha in 
the Bub-Division of Madhipura, District 
Bhagalpur, and leaving behind him no 
male issue but only two wisdom) namely, 


By my 


if 

833 | 
the first party and an only daughter 
namely, Maharaj Kumari Padmabati, mot- 
her of the Second Party, and two daughter's 
sons by the said dauglitér, namely, the 
Second Party AND WHEREAS on the death 
of the said Maharaja Bahadur the first party 
succeeded to and came into possessien of 
all property, moveable and immoveable, left 
by. him, with the rights of Hindu widows 
under the Benares School of Hindu Law, 
which governs the family of the said Maha- 
raja Bahadur AND WHEREAS by reason of 
the FIRST PARTY being pardanashin ladies 
incapable of managing a big property like 
the Sonbarsa Estate, the Court of Wards 


has taken up the managementof the said 


Estate under the provisions of Act IX of 
1879 (B. C.) on their behalf, and is at pre- 
sent managing theproperty through Rai 
Sahib Nilmoney Dey, Manager appointed 
under the provisions of the said Act AND 
WHERBAS the First Party are now getting 
a monthly allowance of Rs. 625. (Rupees 
six hundred and twenty-five) each from the 
Court of Wards for their respective main- 
tenance. AND WHEREAS the said Maha- 
raj Kumari Padmabati'died on the 20th 
day of May 1915, AND WHEREAS the first 
party are now growing old and are desirous 
of remaining aloof from the concerns 
of the world and of spending their latter 
days in Divine Worship and meditation in 
the Holy City of Benares, with an allow- 
ance for their maintenance befitting their 
rank and position. AND WHEREAS for 
the reasons aforesaid the first party wish to 
relinquish and surrender their Hindu 
widows’ estate in the said property left by 
the said Maharaja Bahadur, their deceased 
husband, to the next heirs, the Second 
Party who have undertaken to pay 
them or the survivor of them, out of the 
income and profits of the said estate left 
by the said Maharaja Bahadur, the monthly 
gum of Rs. 2,000 (Rupees two thousand) for 
maintenance and also to defray the ex- 
penses of the daily and periodical worship 
of the family deities Lachhmi Narayan 
Jeo, Ram Chandra Jeo and Radha Krishan 
Jeo, at a cost of Rs. 100 (Rupees one hund- 
- red) per mensem, AND WHEREAS the 
Second Party have agreed to all the terms 


esaid. 
aforeseic OW THIS INDENTURE 
- WITNESSETH. - 
1. Thatthe first party Maharani Tara- 
bati and -Maharani Nowlakhbati do hereby 
selingngh and surrender all their yights 
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in the property moveable and immoveable, 
left by their husband, the late Maharaja | 
Hariballabh Narain Singh Bahadur, K. O: 
I. E., commonly called the Sonbarsa Estate, ° 
now in the charge and under the manage- 
ment of the Court of Wards to and in 
favour of the Second Party Rao Bahadur 
Gobind Singh and Rudra Pratab Singh, the 
next heirs of the said Maharaja Bahadur 
under the Hindu Law, and in pursuance 
thereof the first party do hereby make over 
the entire property aforesaid to the second 
party in full extinction oftheir rights therein 
as Hindu widows. 

2. That the second party will be entitled 


“to the whole property aforesaid from this 


date and they will hold and enjoy thé same 
in the rights of daughter’s sons succeeding 
to the property of their maternal grand-. 
father under the Benares School of Hindu 
Law, theshare ofeach being a moiety of 
the said property. f ; 

3. That the second party will be entitled 
to have their names entered as proprietors 
in equal share in respect of the revenue- 
paying or revenue-free estates included in 
the said property by removing the names 
of the first party now recorded inthe re- ` 
atten maintained under Act VILof 1876 

Cy), 

-4, That the first party will at once in- 
form the Court of Wards of this surrender 
and request the Court to muke over the 
charge and management of the said pro- 
perty to the second party subject to the 
Court’s retaining the management if it 
thinks fit, under s. 13A of the said Act 
IX of 1879 (B. 0.) 

5. That the first party or the survivor 
of them, will be entitled to receive a main- 
tenance allowance of Rs. 2,000 (Rupees two . 
thousand) per’ mensem, from the second 
party out of the rents and profits of the said ` 
property so long as they or either of them 
live or lives. A 

6. That the second party undertake to 
keep up and maintain the daily and periodi- 
cal worship of the family deities Lachhmi 
Narayan Jeo, Ram.Chandra Jeo, and Radha 
installed’ at the Sonbarsa, 
house left by the said Mabaraja Bahadur, 
at a cost of Rs. 100 (Rupees one hundred) 
per mensem, and should they omit or neglect 
to carry out this undeitaking the first party 
will be entitled to enforce the fulfilment 
thereof. - 

In WITNESS WHEREOF the said partieg 
to these presents have hereunto set their 
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hands and seals theday and year first above 

written in the presence of:— 

_ Witnesses.-(1) Bindhyeswari Prasad Singh, 
High Court Vakil, Mon- 


gbyr. 
(2) Ajodhya Prasad Choudhary 
M. C., resident of Kassim 
Bazar, Monghyr. 
‘Witness.—Prabhu Charan Ambasta, Bhi- 
khanpur, Bhagalpur. 

a Bindyeswari Prasad Singh, Vakil, 

; Monghyr. 

5) Anirudh P. Singh Pleadar and 
Zemindar, Panjwara, Bhagalpur. 

i Ram Chandra Singh of Mohanpur, 
Bhagalpur. 

5 Ram Chandra Singh of Mouza 
Chakla Hanuman Nagar. By 
my own pen. 

» Babu Nirbhay Narayan Singh of 
Bindwara Pargana, Monghyr. By 
my own pen.” 

The deed was registered on the 18th 
December, 1918. : 

Onthesame day, 18th December, 1918, 
Gobind Singh and Rudra Pratab Singh by 
their ekrarnama agreedin writing with the 
widows so far as is material as follows :— 

“This agreement made on the 18th (High- 
teenth) day of December one thousand nine 
hundred and eighteen between Rao Baha- 
dur Gobind Singh and Rudra Pratab Singh, 
alias Begai Singh, sons of the late Rao 
Bahadur Lakat Singh, and daughter's sons 
of the late Maharaja Harballab Narain 
Singh Bahadur, K. O. I. E., residing at Bar- 
wara in the Jaipur State, Rajputana, here- 
inafter called the first party of the one 


part and Maharani Tarabati and Maharani - 


Nowlakhbati, the senior and the junior 
widows, respectively of the said Maharaja 
Harballah Narain Singh Bahadur, K. C.I. 
E., residing at Sonbarsa, in Thana Sonbarsa, 
Pargana Nisankpur Karha, District Bhagal- 
pur, hereafter called the second party of 
the other part, whereas the said Maharaja 
Harballab Narain Singh Bahadur, K. C. I. B. 
died intestate on the Ist April, 1907, leaving 
considerable property moveable and im- 
moveable, commonly called the Sonbarsa 
estate, mostly situate in Pargana Nisankpur 
Kurha in “the Sub- Division of Madhipura, 
in the District of Bhagalpur, but Also 
situate in partin Pargana Farakya in the 
District of Monghyr and leaving behind 
him ro male issue, but only two widows, 


ramely, the second party, and an only dau- . 


glicr, namely, Maharaj Kumari Padmavati, 


og 
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mother of thefirst party, and two daughter's 
sons by the said daughter, namely, the 
first party. And whereas on the death on 
the said Maharaja Bahadur, the second 
party succeeded to and came into possession 
of all property, moveable and immoveable 
left bY him with the rights of Hindu 
widows under the Benares School of Hindu 
Law, which governs the family of the said 
Maharaja Bahadur, and whereas by reason 
of the second party being pardanashin 
ladies, incapable of managing a big pro- 
perty like the Sonbarsa estate the 
Court of Wards has taken up the manage- 
ment of the said estate, under the provision 
of Act IX of 1879 (B. ©.) on their behalf 
and is at present managing the property 
through Rai Saheb Nilmoney Day, Manager 
appointed under the provisions of the said 
Act: And whereas thesaid Maharaj Kumari! 
Padmabati died on 20th (Twentieth) day’ 
of May, 1915. And whereas the second party 
who are now growing old and are desirous 
of remainiog aloof from the concerns of the 
world, and of spending their latter days in 
Divine worship and meditation in the holy 
city of Benares, have proposed to surrender 
their estate to the first party who are now 
the next reversionary heirs of the said 
Maharaja Bahadur under the Hindu Law 
on getting asuitable maintenance for the 
remainder of their natural lives, and an 
assurance that the worship of the 
family deities at Sonbarsa should be 
kept up and maintained in the proper stage 
by the first party. And whereas the first 
party have agreed in the event of the said 
surrender being made, to give the second 
party or the survivor of them, a mainten- 
ance allowance of Rs. 2,000 (Rupses two 
thousand) per mensem, and also to keep up 
and maintain the worship of the said family 
deities ina suitable style at the cost of 
Rs. 110 (Rupees one hundred) per mensem. 
And whereas the second party consider the 
said amount of maintenance allowance and 
of the expenses of worship fair and 
reasonable and, therefore, they are executing 
the deed of surrender contemplated by them: 
The first party, therefore, in consideration 
of the premises, do hereby agree of their 
own free will and accord that from the day 
they became the proprietors of the said Son- 
barsa estate, by reason of the surrender 
aforesaid they and ‘their -heirs, successors, 
executors, administrators and assignees shall 
pay to the second party er the survivor of 
them, so long as they or either of thepptiveor 
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lives, the monthly sum of Rs. 2,010 (Rupees 
two thousand) for their maintenance in a 
style suitable tothe rankand position held 


by their deceased husband, and if they fail ` 


to pay the allowance due for any months 
(which is to be taken as an English month) 
on the first day of the following ihonth, 
the second party will be at liberty to enforce 
the payment thereof, with simple. interest 
at the rate of 12 per cent, per mensem, 
by process of Court, and the said arrears 
of allowance, with interest and the costs 
- of the suit if any to enforce the payment 
thereof shall be the first charge on the pro- 
perty mentioned in the schedule hereto 
annexed which forms, a part of the estate 
surrendered by the second party as mention- 
ed above. And the first party further agree 
that from the day aforesaid they shall-keep 
up and maintain the daily and periodical 
worship of the family deities Lachhmi 
Narayan Jeo, Ramchander Jeo, and Radha 
Krishna Jeo installed at.the Sonbarsa house 
left by the said Maharaja Bahadur, at a cost 
of Rs. 100 (Rupees one hundred) per 
mensem (the month being taken as an 
English month), and should they omit or 
neglect to carry out this agreement the 
second party will be entitled to enforce the 
fulfilment thereof. In’ witness whereof the 
parties to these presents have hereunto set 
_ their hands and seals the day and year first 
above written in the presence of witnesses 
(1) Bindheyswari Prasad Singh, High Court 
Vakil, Monghyr, (2) Ajodhya Prasad Chaud- 
hury, M. O., resident of Kassim Bazar 
Mongbhyr.” 

That agreement was registered on the 
18th December, 1918. 


On the 23rd December, 1918, the two 
widows sent the following letter to the 
Collector of Bhagalpur :— 


The Collector of Bhagalpore. 

pet Bhagalpore, the 23rd December, 1918, 

ir, 

We have the honour to state the follow- 
ing for your information :— 

That we are disqualified proprietresses 
of the Estate known as the Sonbarsa Estate 
and we are Wards of the Court. 


That we have two grandsons named Rao 
Bahadur Gobind Singh and Rudra Pratap 
Singh. 

That for sometime past we had been con- 
` lempiating surrendering our rights to the 
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estate in favour of our two grandsons who 
are thereversioners to the estateand we 
had informed Mr. B.C. Sen, I. C. S., the, 
then Collector and the Hon'ble Mr. H, J. 
McIntosh, I. C.S., the then Commissioner, 
informally about our intentions. 


That we have kept Mr. Sen informed 
informally about all the steps that we have 
been taking in connection with our intention 
to surrender the Estate. . 

That we had taken the best legal advice 
(e. g.,) ofthe Government Advocate, Bihar 
and Orissa and Government Pleader, Bhagal- 
pore, and we were given to understand 
that under the law we had every right to 
surrender the estate in favour of our two 
grandsons. . 

That in pursuance of our intentions to 
keep the authorities informed about all our 
actions in cohneection with the surrender, 
we so far back as March 1918sent a copy 
of the proposed deed of surrender to the 
Collector of Bhagalpore with our forwarding - 
letter dated the 4th March 1918. 


That we have executed and registered ` 
the deed of surrender on the 18th instant 
and as provided in para. 4 of the said deed 
we beg to inform you about the same and 
request you to take steps to make over the 
charge and management of the said pro- 
perties to Rao Bahadur Gobind Singh and 
Rudrapratap Singh, our two grandsons afore- 
said if the Court of Wards do not think 
fit to retain management under s.13 (a) 
of Act IX of 1879 (B. CO). 

That we have been given to understand 
that our two grandsons aforesaid are apply- 
ing for the mutation of their names in the 
registers: maintained under Act VIL of 
1876 (B. C.) and that we have no objection 
to theirso doing. 

We havé ee to be, 
ir, 
Your mosb obedient servants, 
(Sd.) Sri Maharani Tarabati. 
(Sd.) Sri Maharani Nowlakhbati, 
Maharanis of Sonbarsa.” 

The gentlemen whom the widows men- 
tioned asthe Government Advocate and 
Government Pleader in giving any advice 
to the widows acted as their legal advisers, 
and not in any respect asrepresenting the 
Court of Wards. 

On the 15th April, 1919, the Court of 
Wards through their Deputy Collector sent 
the following reply to the widows to their 
petition of the 28rd December, 1918 ;— ` 
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“To 

Maharani Tarabati Kumari 
lakhabati Kumari, Sonbaraa, 

Their petition No. nil, dated the 23rd 
December, 1918. : 

The Maharanis of Sonharsa are informed 
thatthe Board of Revenue, Bihar and Orissa 
considers that the deed of relinquishment 
executed by them in favour of their grand- 
sons is invalid. 

(Sd): H. Bhattacharyja, Wards Deputy 
Collector,” 

The Court of Wards had never given any 
sanction to the widows or to either of them 
to create any charge upon or interest in the 
property of the Wards or any part thereof. 

In February, 1919, Gobind Singhapplied 
to the Court of the Deputy Collector. of 
Bhagalpur for mutation of names in his 
favour in respect of an eighth share in the 
estste on the ground that he hada right 
to the moiety of the estate, his contention 
being that the deed of the 18th December 
1918, operated asa surrender of the in- 
terests of the widows of their interests in 
the estate. Rudra Pratab Singh did not 
oppose the application. The application 
was opposed by the Manager of the Court 
of Wards on various grounds,-one of which 
it is only necessary in the view their Lord- 
ships take of the law applicable to the 
` case to consider, and that is thatthe Court 
of Wards had not sanctioned the so-called 
surrender and that it was consequently 
invalid under s. 600f the Court of Wards 
Act, 1879. That section is as follows: 

“60. No Ward shall be competent to create, 
without the sanction of the “Court, any 
charge upon, Or interest in, his property or 
any part thereof.” 

The Courtin that section mentioned was 
‘the Court of Wards. Gobind Singh’s appli- 
cation for mutation of names was rejected. 

Gobind Singh died in October, 1919. 
Maharani Tarabati (the ffrat wife) died in 
_ August, 1920. Man Singh, who was the son 

of Gobind Singh, broughtthis suiton the 
17th January, 1921. In his plaint Man 
Singh referred to the deed of tha 18th 
December, 1918, -and relied upon it as a 
surrender by the widows of their interest 
as proprietors of the Sonbarsa estate and 
as having vested that estate in his father, 
Gobind Singh and in Rudra Pratab Singh. 
The 11th, 12th and 13th paras. of the plaint 
state the title upon which the suit was 
brought, thus:— 

“ll. That by the said deed of surrender 


and Now- 
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the said Maharanis having put an end to 
their life estate as Hindu widows in favour of 
the entire body of the then reversioners the 
aforesaid Rao Bahadur Gobind Singh and 
Rudra Pratab Singh the defendant, second 
pary in the aforesaid Sonbarsa estate, all 
the properties both moveable and immove- 
able appertaining to the said Sonbarsa 
Estate vested solely and absolutely in “the 
said reversioners, who became entitled to 
hold, possess and enjoy the aforesaid estate 
asthe absolute owners of and successors 
to the properties left by their maternal 
grandfather by right ofinheritance under 
the Benares Schoul of Hindu Law. 

_ 12. That astheaforesaid heritage being one 
which is known as obstructed heritage, the 
plaintiff's fatherRao Bahadur Gobind Singh 
and Rao Bahadur Rudra Pratap Singh, 
the defendant, second party acquired equal - 
rights in the sama and the share of each 
being a moiety of the said properties. 

13. Thatthe plaintiff's father, Rao Baha- 
dur Gobind Singh died in Ostober,. 1919 
leaving the plaintiff his only son and the 
sole heir to his estate and he is lawfully 
entitled to all the rights and interest acquir- 
ed by his late father in the aforesaid 
Sonbarsa Il ,tate by virtue of the aforesaid 
deed of surrender.” 

Man Singh, the plaintiff, prayed for the 
following amongst other reliefs :— 

“(a) That the Court be pleased to declare 
that by the deed of surrender and the ekrar- 
nama, dated the 18th of December 1918 the 
plaintiff's father and the defendant second 
party became entitled as the next immediate 
reversionary heirs of the late Maharaja 
Sir Harbalab Narain Singh Bahadur, K. C. 
I. E. to all the properties left by him and 
the defendant, first party has no right 
to withhold possession of the Sonbaraa 
estate from the plaintiff and the defendant 
second party. 

(b) That the Court be pleased to pass a 
decree for recovery uf possession ofall the 
properties moveable and immoveable men- 
tioned in Schedules A and B annexed to the 
plaint as well as any other properties that 
may be found on discovery to appertain 
to.the Sonbarsa Estate in favour of the 
plaintiff and the defendant, second party by 
dispossessing the defe idant, first party.” = 

In Sch. B of the plaint, which con- 
tains a list of the moveable properties 
which were claimed, carriages, palkis, 
cattle, elephants, bullocks, cows, byffaloes, 
horses, and other things are mehed as 
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“having been retained in the possession of 
Maharani Nowlakhhbati. 

The defendants, Maharani Ncwlekhbati 
and Rudra Pratap Singh filed separate 
written statements. The Maharani Now- 
lakhbati in her written statement pleaded 
amongst other things that the widws 
being disqualified persons and their estate 
being under the management of the Court 
of Wards, they had no authority to execute 
the alleged deed of surrender without the 
sanction of the Court of Wards and that 
the plaintiff's father did not acquire any 
valid title under the said deed, and also 
did not admit as correct the view of the 
law propounded in paras. 12 and 13 
‘ofthe plaint and put the plaintiff to proof 
of his title. 

The defendant Rudra Pratap Singh in 
his written statement pleaded amongst 
` other things thatthe alleged deed of sur- 
render was not a surrender of the whole 
interest of the Maharani’s and was void 
and illegal, and also that it was void and 
ineffectual as not having the sanction of 
the Court’ of Wards. Rudra Pratap Singh 
by his written statement put the plaintiff 
to proof of his title. 

The Subordinate Judge framed twelve 
issues,of which the fifthis in the opinion 
of their Lordships the crucial issue in this 
case. It was “5. Is the deed of surrender 
valid having regard to the provisions of s. 60 
of the Court of Wards Act (IX of 1879)? If 
itis found that the deed of the 18th Decem- 
ber, 1918, was in contravention of that 
section the plaintiff's suit fails and this 
appeal fails, and it is not necessary for 
the Lordships to consider whether the 
widows understood the deed orhad executed 
jt under any misrepresentation as to its 
object or effect, or without any independent 
advice, or to consider anyother issue, or 
the questions of law raised in the llth 
paragraph of the written statement of the 
Maharani Nowlakhbati, which was that 
“the plaintiff should prove that he is entitled 
toa moiety share in the Sonbarsa estate, 
even if the said deed of surrender be held 
to bea , valid document.” Whilst saying 
this, their Lordships feel it right to say 
that the lengthy and elaborate judgments 
. of the Courts below have been of assistance 
to them in understanding the facts which 
were in dispute between the parties to this 
suit. 


In this case no question, that there was 
any ne@tagity for the ae arose, 
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There was in fact no necessity for a surrend- 
er of the interests of the widows, The 
Subordinate Judge and the High Court 
in appeal concurrently found in effect that 
the parties to the deed of the 18th Decem- 
ber 1918, intended by that deed that the 
widows should surrender some of their 
interests in the Sonbarsa estate to Gobind 
Singh and Rudra Pratap Singh, and that’ 
the so-called surrender was void as being 
in contraventionof s. 60of the Court of 
Wards Act, 1879. Those learned Judges 
might have found on the facts that the’ 
deed was void independently of s. 60 of the 
Act. 

The question asto whether a surrender 
without necessity by a Hindu widow of 
her widow's interest in her deceased 
husband’s estate, even in favour of the 
nearest reversioner, is valid was considered . 
by the Board in Rangasami Gounden v. 
Nachiappa Gounden, (1). In the judgment. 
of the Board in that case, at page 84*, it 
was said that:— 

“T'he result of the consideration of the - 
decided cases may bé summarized thus: 
(1) An alienation by a widow of ber deceas- 


“ed husband’s estate held by her may be’ 


validated ifit can be shown to bea sur- 
render of her whole interest in the whole’ 
estate in favour of the nearest reversioner 
or reversioners at the time of the alienation. © 
In such circumstances the question of neces- 
sity does not fall to be considered. But the ` 
surrender must be a bona fide surrender, 
not a device to divide the estate with the 
reversioner.” 

In Sureshwur Misser v. Maheshrani 
(2) the Board affirmed that pronounce- 
ment of the law. Inthe latter case, in 
which the parties were subject to the law 
of the Mithila School, the widow of the 
deceased. proprietor on’ the death of her 
infant son took absolutely the moveable 
property. In that case there were serious 
disputes in the family as to title and the | 
next1eversioners to the son sued the widow 
and her daughters to set aside the Will of ` 
her husband under which the daughters 
were entitled to succeed to the immoveable 

(1) 50 Ind. Cas. 498; 46 I. A. 72; 36 M. L. J. 493; 17 
A. L.J. 536; 290. È: J. 539; 21 Bom. L. R. 640: 23 


0. W. N. Ti, (1919) M. W. N. 262; 42 M. 523; 26 M. 
a 10 L. W. 105; 1U. P. L.R. (P. 0) 66 


( ; 
(2) 57 Ind. Cas. 325; 47 I. A. 233; (1925) = W. A 
472; 39 M. L. J. 161; 28 M. L. T. 154; 2U. P. L.R. 
(P. C.) 128; RL. W. 461; 18 A. L. 4. 1069; 25 Ġ, W. N. 
194; 48 O. 100; 41 0. L. J. 433 (P. 0.) 
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property on the death of the son without 
issue. A family compromise was agreed 
to,and in performance of it the widow 
surrendered all her rights of succession 
to the immoveable property, and the 
plaintif the next revarsioner, and her 
daughters gave her for life a- small portion 
of the land for her maintenance. The 
Board held that the compromise was a bona 
fide surrenderof the estate, and not a device 
to divide it with the next neversioner, the 


giving of a small portion of it to the widow. 


for her maintenance not being objection- 
able, and consequently that the transaction 
was valid under the principles laid down 
by the Board in Rangasami Gounden v. 
Nachiappa Gounden (1). 

The so-called surrender in the present 
case was, as stated above, void in law, and 
was also void as being in contravention of 
s. 60 of that Act. 

Their Lordships will humbly advise His 
Majesty that this appeal should he dis- 


_missed with costs. 


Z. K. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
Barrow, Rogers & Nevil. 

Solicitors for the Respondent:—Messrs, 
Watkins & Hunter. 


CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE DEOREE No. 1693 
oF 1923. 

December 4, 1925. 

Present :——Mr. Justice Suhrawardy: and 

‘ Mr. Justice Mukerji. 

GNANADA GOBINDO CHOUDHURI 

AND OTHERS—PLAINTIFES~—APPELLANTS 
VETSUS e 
NALINI BALA DEBI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Reni suit— Kate of rent. 

The essence of the doctrine of res judicata is that 
where a material issue has been tried and determined 
between the same parties in a proper suit and in a 
proper Cotirt as to the status of one of them in rela- 
tion to the other or as tothe right or title claimed 
by one of them against the other, the same question 
cannot be agitated by them again in another suit. 


- In the case of suits for rent or other recurring liabil- 


ity, the causes of action for suits for successive periods 
are different. In the case of such suits, for the 
doctrine to apply, it will have to be shown that the 
question of right or liability not merely for the period 


in the previous suit but that for all times or once for 
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all was directly and substantially in issue and was 
tried and determined. If a direct issue on the point 
was raised and decided the decision would be rey 
judicata in respect of any suit for a subsequent period. 
I£ the decision falls short of that requisite and if the 
general question was gone into and decided merely 
for the purpose of deciding the right or liability for 
the period involved in the suit, then the issue was 
raised not directly and sbstantially but collaterally | 
or incidentally. In a suit for rent, no issues need be 
framed, but where issues are framed, the non-existence 
of a direct issue of this character has to be seriously 
taken into account in determining whether the 
question of right or liability for all times was really 
directly and substantially in issue. [p. 839, cols. 1 & 2.} 

Appeal against a decree of the District 
Judge, Pabna and Bogra, dated the 19th 
March 1923, modifying that of the Sub- 
ordinate Judge, Second Court, Pabna, dated 
the llth August 1922. 

Babus Brajo Lal Chakravarty and Susil 
Kumar Bose, for the Appellants. 

Mr. Sarat Chandra Roy Chowdhuri (with 
him Babu Sarat Chandra Khan, Mr. Gopal 
Chandra Das and Babu Nirode Bandhu Roy), 
for the Respondents. 

JUDGMENT. 

Mukerji, J.—This appeal arises out 
of a suit for rent in respect of a patni tenure 
for the years 1324 to 1327 B.S. The defend- 
ants may be classified into two groups, the 
defendants Nos, 1 to 5, 8 and 9 being the 
holders of an 8-annas interest, while the 
other 8-annas which was formerly held by 
the defendant No. 6 Jamini Kumar Pakrashi 
is now alleged to be held by the defendant 
No. 7 Nalini Bala Debi. The plaintiffs’ 
case is that this 8-annas share was purchas- 
ed by the estate of one Bidhumukhi Debi 
which now belongs to Nalini Bala Debi. 
Bidhumukhi is dead, and so is her adopted 
son Birendra, whose widow is Nalini Bala. 

The Subordinate Judge decreed the 
plaintiffs’ suit against the defendants Nos. 1 
to 5and7 to9. On appeal preferred by 
the defendant No. 7 Nalini Bala the learned 
District Judge absolved her from liability 
for payment and set aside the decree in so 
far asit was against her. The plaintiffs 
have appealed. 

On the merits the learned District Judge 
was ofopinion that the 8-annas share of 
Jamini was purchased for the estate of 
Bidhumukhiand with her money and, there- 
fore, the estate was liable for the rent, He, 
however, held that a previous decision stood 
as a bar in the plaintiffs’ way and operated 
as res judicata, 

The facts relating to the previous litiga- 
tion are these: That suit was ipffituted 
for rent of the paint for the years 1320 to 
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“1323 B, ©. The holders of an 8-annas share 
of the patni were the defendants Nos. 1 to 
7 therein. Jamini Kumar Pakrashi was the 
defendant No 8. The defendant No. 9 was 
one’ Soshi Bhushan Chatterji (or Bhatta- 
_charjya) executor to the estate of Brojendra 
Mohan Roy, husband of Bidhumukhi, No. 9 
: (ka) was Birendra Mohan Roy son of Bro- 
jendra Mohan Roy, and No. 10 was the said 
Soshi Bhushan Chatterji, (or Bhattacharjya) 
executor to the estate of Bidhumukhi. It 
is not very clear when exactly the said 
- defendant No. 10 was impleaded in the suit, 
but in any event, he was added after the 
issues in the suit had been framed. There 
wasa debt due to Bidhumukhi by Jamini on 
note of hand, on which a decree was obtain- 
ed and in execution of that decree Jamini's 
8-annas share in the patni was purchased. 
In that suit question arose as to whether 
the plaintifs were entitled to recover the 
rents from Soshi Bhusan as executor to the 
estate of Brojendra or from Birendra or 
from Soshi Bhusan as executor to the 
estate of Bidhumukhi. The Subordi- 
nate Judge in a long, hesitating and rambl- 
ing judgment discussed the facts and 
eventually arrived at certain conclusions 
which may be gleaned from his judgment 
E which may be summarised as follows:— 
The property was an acquisition tothe 
estate of Bidhumukhi. It was not purchas- 
ed by Soshi Bhusan as executor to the estate 
of Brojo Mohan and so Soshi Bhusan as 
such executor was not liable; nor was 
Birendra liable; presumably as Bidhu- 
mukhi's estate was then unadministered 
and Soshi Bhusan as executor to that estate 
was in seizin thereof. In the judgment 
recorded by him on the 30th April 1918 
the learned Subordinate Judge expressed 
an opinion that the purchase was made by 
Soshi Bhusan but not as executor to the 
estate of Bidhumukhi, and not with due 
regard ‘to the interest of Birendra, who was 
a minor and out of fraudulent and selfish 
motives and ultimately held—‘but as the 
decree was in asuiton a note of hand by 
Jamini in favour of Bidhumukhi and the 
sale was in execution of the decree on a 
note of hand by Jamini in favour of Bidhu- 
mutkhi and Soshi is the executor to her 
estate, and as Sushi as such executor has 
not put in any objection to the claim 
against him as such executor, the suit is 
decreed ex parte against him”. On the Ist 
May 1918 an application was made on 
behalf WeBirendra for amendment of the 
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judgment, and upon that the learned Sub- 
ordinate Judge amended his judgment 
in this way. Instead of the decree being 
that the suit is decreed ex parte against 
Soshi as such executor, meaning executor 
to Bidhumukhi's estate, it would run thus~ 
“The suit is decreed ex parte against Soshi, 
sued as executor-to the estate of Bidhu- 
mukhi, but he is to be personally liable and 
not the estate for the rent claimed”. It 
would seem that by. this amendment the 
learned Subordinate Judge wanted to 
from 
liability but then he proceeded to conclude 
his order with these observations:—‘T 
ought to notice here that I have forgotten 
to notice and decide a point raised in the 
defence of defendant Birendra and argued 
by the Pleaders of the parties: it was to the 
effect that Soshi even if he purchased the 
paini as executor to the estate of Bidhu- 
mukhi could not by the purchase render the 
estate liable for rent for the patni and the 
estate could not be liable for rent for the 
period claimed. I regret that this matter 
escaped me when writing judgment, but I 
am not competent to decide it now”, I 
confess Iam unable to understand what the 
learned Subordinate Judge meant by these 
observations if in point of fact, he amended 
the judgment in the way that he did. On. 
the basis of the judgment a decree was pre- 
pared and in that it was declared that “the 
estate of Bidhumukhi would not be liable for 
this decree,” From this decree two appeals 
were preferred, one by Jamini with which 
we are not concerned now, and the other on 
behalf of Soshi as executor to the estate of 
Bidhumukhi. The latter challenged in the 
appeal the part of the decree making him 
personally liable and absolving Bidhu- 
mukhi’s estate from liability. The learned 
District Judge held that a decree against 
Soshi as executor was quite right and the 
subsequent additién in the judgment “but 
heis to be personally liable and not the 
estate for the rents claimed” was wholly’ 
unwarranted. He, therefore, set aside the 
decree in so far as it purported to make 
Soshi personally liable and as regards the 
liability of the estate for the rent.claimed 
he declined to interfere with the decree in 
that respect as the estate was not represent- 
ed before him, Soshi Bhusan having ceascd 
to be executor while the appeal was pend- 
ing, and having thereafter died and 
Birendra also having died and Nalini Bala 
as his widow having been substituted ag 
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his heir in his place, but nothing appearing 
as to where the estate lay at the time. In 
accordance with this judgment, a decree 
was drawn up in which it was declared that 
“Soshi Bhusan is exonerated from the 
personal decree”. 

The learned District Judge has held that 
the decision of the Subordinate Judge absolv- 
ing Bidhumukhi's estate from liability 
operates as res judicata and there can be no 
decree against Nalini Bala who now holds 
that estate. He seems to have- been of 
opinion that the question as to whether the 
estate was liable or not was specifically 
raised and decided in that case, that the 
previous suit was dismissed as against the 
estate of Bidhumukhi and that the decree 
of the Trial Court exonerating Bidhumukhi's 
estate became final. 

The essence of the doctrine of res aau 
isthat wherea material issue has been tried 
and detérmined between the same parties 
ina porper suit andin a proper Court as 
to the status of one of them in relation to 
the other or as to the right or title claimed 
by one of them against the other, the same 
question cannot be agitated by them again 
in another suit: Krishna Behari Roy y vy. 
Bunwari Lall Roy (1). Ia the case of suits 
for rent or pther recurring liability, the 
causes of action for suits for successive 
periods are different. In the case of such 
suits, for the doctrine to apply, it will have 
to be shown that the question of right or 
liability not merely for the period in the 
previous suit but that for all times or once 
for all was directly and substantially in issue 
and was tried and determined, If a direct 
issue on the point was raised and decided 
the decision would by res judicata in 
respect of any suit for a subequent period: 
Nobo Doorga Dossee v. Foyzbux Chowdhury 
(2) Vishnu v. Ramling (3) Natesa Gramani 
v. Venkatarama Reddi (4) and Dwarka 
Das v. Akhay Singh (5)* If the deci- 
sion falls short of that requisite and if the 
general question was gone into arid decided 
merely for the purpose of deciding the 
right or liability for the period involved in 
the suit, then the issue was raised not 
directly and substantially- but collaterally 
or incidentally. In a suit for rent, po 


(1) 21. A. 253; 1 0.144; 25 W.R. l; 3 Sar. P. C.J. 
559; 3 Suth P. C. J. 213; 1 Ind. Dec. (x. s.) 93 (P. C.). 
9) 10. 202; 24 W.R. "403; 1 Ind, Dec. (x. s.) 129. 
i 30 ae tio 25; 3 Bom. L. R. 450. 
30 M. 510; 17 M. L. J. 518; 2 M. L. T. 455. 
5) 30 M. 4 a Lid 407; A. W.N. (1908) 192, 
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issues need be framed, but where issues are 
framed, the non- -existence of a direct issue 
of this character has to be seriously taken 
into account in determining whether the 
question of right or liability. for all times 
was really directly and substantially in 
issue. * In the present case in previous suit 
the ordering portion of the judgment of the 
Trial Court distinctly stated “that Soshi as 
executor was to be liable and not the estate 
for the rent claimed”, the decree framed in 
accordance with the judgment expressly 
absolved the estate from liability in respect 
of the particular decree, and the concluding 
paragraph of the judgment which I have 
already quote above left the question of 
the liability of the estate for all times as 
undertermined, 

The respondents contend that the deci- 
sion of a question in an earlier suit which 
was not raised in the issues but which it 
was necessary to decide therein operates as ` 
res judicata in respect of the same quastion 
when it is raised inasubsequentsuit. They 
urge on the authority of the decision of the 
Privy Council in Soorjomonee Dayee v. 
Suddanund Mohapatter (6) that it is not 
necessary to constitute a matter directly 
and substantially in issue that a distinct 
issue should have been raised upon it and 
that it is sufficient if the matter was decided 
in substance. In that case the Privy 
Council followed a decision of Lord Hard- 
wicke in Gregory v. Molesworth (7) that 
“where a question was necessarily decided 
in effect, though not in express terms, 
between parties to the suit, they could not 
raise the same question as between them- 
selves, in any other suitinany other form”, 
Their Lordships were of opinion, that the 
expression “cause of action” should be con- 
strued with reference rather to the substance 
than to the form of action; the question 
which had been devided-in the earlier suit 
in that case was necessary to be decided in 
the earlier case and it was a question on 
which the plaintiff had sought for the 
decision of the Court. Several other de- 
cisions are also relied on on behalf of the 
respondents to which it is now necessary to 
refer: Lilabati Misrain v. Bishun Chobey (8) 
in which it was laid down that a decision 
may operate as res judicata although no 
issue had been expressly raised and that the 


of) 12 JB L R. 304; 20 W, R. 377; LA. Sup. Vol, 
can FIRT 3 Atk. 626; 26 B, R. 1160. 2” 


8) 6 O. L. J. G21, I 
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test to be applied was whether it plainly 
appears that the question so raised by 
the partiesin their pleadings was actually 
submitted by them to the Court and 
judgment given on it: Aghore Nath 
Mukerjee v. Kamini Debi (9) in which 
it was observed that where the dispute 
relates to matters which had already 
een in controversy and formed the sub- 
sidiary consideration in the previous suif, 
although the cause of action in the two suits 
are distinct the estoppel is to be limited to 
matters distinctly put in issue and determin- 
ed in the prior action ;the case of Midna- 
pur Zamindary Co. v. Naresh Narayan Roy 
(10) in which it was laid down that if in a 
previous suit a Court having a question 
before its mind and specially brought to its 
notice as athing of importance decided that 
the issue did arise and was a necessary one, 
the decision on that issue will be res judi- 
cata ina subsequent suit though the issue 
might not be a necessary or proper one to 
be tried; a decision that was affirmed by 
the Judicial Committee in the case of 
Midnapur Zamindary Co. v. Naresh Narayan 
Roy (11) and several other cases in which 
similar proposition have been laid down, 
In the present case, however, there is 
hardly any room for the application of 
these principles, as it is not at all clear 
that the question of liability of the estate 
for the rent ofthe patni for all times was 
` either raised or decided, while on the other 
hand the matters which I have ‘already 
referred to point to a contrary conclusion. 

Iam, therefore, of opinion that the de- 
cision of the learned District Judge on the 
question of res judicata cannot be support- 
ed and must be reversed. 

The respondents have urged that if we 
consider the suit is not barred by res judi- 
cata we should remand the case to the lower 
Appellate Court in order to deal with the 
merits of the case. We readily assent 
to their prayer because the decision of that 
Court on the merits is far from satisfactory. 
No clear or definite findings have been 
arrived aton the questions of fact which 
arise in the case and the reasoning on which 
the finding as to liability of the estate is 
based does not commend itself to us. 

(9) 6 Ind. Cas. 554; 11 O. L. J. 461. 

(10) 63 Ind. Cas. 161; 33 ©. L. J. 317. 

- (LL) 80 Ind. Gas 827: 511. A. 293; A. T. R. 1924 P. C. 
144; 26 Bom. L R. 651; 47 M. L. J. 23; 51 ©. 631; 35 
M. L. T. 169; (1924) M. W. N. 723; 29 O. W. N. 34; 20 
L. WA 770; L. R. 5 A.(P. 0.) 137; 23 A. L. J. 76; 3 
Pat. UNG 193; 6 P. L. T. 750 (P. O.. 
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We, therefore, set aside the decree of the 
learned District Judge and send the case 
back to his Court so that the appeal may, 
now be re-heard and dealt with afresh on 
the merits. Costs of this appeal will abide 
the result, 

Suhrawardy, J.—]I agree. 

Z, K. Appeal allowed. 

ase remanded. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIGINAL Civin Suir No. 906 or 1925. 
February 18, 1928. 

Present :—Mr. Lobo, A. J. C. 
Fira or HAROON BROTHERS— 
PLAINTIFFS 


versus 
COWASJI BEZONJI AGHA— 
DEFENDANT. 

Civil Procedure Code (Act V of 1908), 0. XXXIX, 
rr. 1,2—Interim mandatory injunction, whether can be 
granted—Discretion, when to be exercised. 

A Court has power to grant an interim mandatory 
injunction, but the power should be exercised only in 
very exceptional circumstances, and for this purpose 
each case must be considered on its own merits. [p. 
S41, col. 2.) 

Champsey Bhimji & Co. v. Jumna Flour Mills Co., 
28 Ind. Cas. 121; 16 Bom. L. R. 566 and Kandaswami 
Chetti v. Subramania Chetti, 41 Ind. Cas. 384; 41 M. 
208; 6 L. W. 140; (1917) M. W. N. 501; 33 M. L. J. 48, 
followed. 

Application for interim mandatory in- 
junction. 
ane Pahlajsing B. Adrani, for the Plaint- 
iffs, 

Mr. Srikishondas H. Lulla, for the De- 
fendant. : 

ORDER.—In this suit relating to ease- 
ments, for a declaration and injunction, an 
application was filed along with the plaint 
for an interim tnjunction prohibiting the 
defendant from closing five windows on the 
ground floor of the plaintiffs’ premises with 
regard to which the plaint mentioned that 
the defendant was erecting a shed which 
would result in closing these five windows. 
The application also prayed that the de- 
fendant be prohibited from proceeding to 
interfere with 17 other windows on the 
ground floor of the plaintiffs’ premises. An 
interim injunction was issued. 

On 12th January 1926 the interim injunc- 
tion was confirmed without prejudice to the 
defendants contentions regarding the 


22 windows. 


. windows referred to in the plaint. 
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The Pleader for the defendant 
undertook not to block the remaining 
windows on the ground floor. 

On 15th January the plaintiffs filed an- 
other application under O. XX XIX, rr. land 
2,C. P. ©., praying for a mandatory in- 
juaction requiring the defendant to remove 
a corrugated iron shed put up by him against 
a part of the plaintiffs’ northern wall which 
completely blocked up five of the = 

be 
application is supported by an affidavit 
stating that the shed had been hurriedly 
completed by the defendant when the 
suit was filed, and before the injunction 
could be served on him. The application 
is also supported by the affidavits of 


` two ofthe tenants of the plaintiffs who 


are affected by the closing of these five 
windows. 

On behalf of the defendant an affidavit 
has been filed by Dhanjishah Cowasji Agha 
which on the point in question merely 


states that the shed put up by the defendant. 


was completed “before the institution of the 
suit.” 

After hearing the arguments of the 
Pleaders for both sides, I was invited to 
inspect the premises in order to form my 
own opinion as to the necessity or other- 
wise of an interim mandatory injunction 
in respect of the five windows and the shed 
in question. The Pleader for the plaintiffs 
also stated that his clients were agreeable 
to advance the reasonable cost of pulling 
down the shed. 

I have visited the premises in question. 
The tenements affected by the shed are 
single room tenements receiving ventila- 
tion on the northern side from the windows 
now closed by the shed and on the 
southern side from an entrance door and 
window. They receive neither light nor 


air from any apertures on the eastern or 


western side. e. 

I think it would not be proper for me at 
this stage to say anything at all with 
regard to the effect on the tenements in 
question of the shed erected by the defend- 
ant which blocks up the five windows in these 
two tenements, as this is one of the materal 
questions in the suit, and anything said by 
me on this point would to some exfent be 


a Prejudging of a material question in the 


suit 
That I have the power to grantan interim 


. mandatory injunction has been laid down 


.by the Bombay High Court in a case 
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reported as Champsey Bhimji & Co. v. 
Jumna Flour Mills Co. (1) and by the 
Madras High Court in a case reported as 
Kandaswami Chetti v. Subramania Chetti 
(2). In fact the Pleader for the defendant 
concedes that I have such power, but argues 
that a Court in its discretion would use 
this power only in very exceptional circum- 
stances. The argument, no doubt, is sqund, 
but each case is to be considered on its 
own merits. In the present case the 
structure put up by the defendant which 
blocks up the five windows with which I 
am dealing is a miserable, flimsy and di- 
lapidated shed built of old. corrugated iron 
sheets riddled with holes and full of 
cracks. This structure, I gather from the 
affidavits before me, has undoubtedly been 
hastily put up with hastily collected materials 
immediately before, if not partly after, the 
filing of this suit, 
4 In these circumstances, .without express- 
ing any view with regard to the effect on 
the two tenements containing the five 
windows which are closed by the shed, I 
think I shall be exercising my discretion 
judicially in holding that the status quo 
should be maintained, and in ordering that 
on the plaintiffs’ depositing the sum of 
Rs. 50 in Court, the defendant is to remove 
the obstruction to the five windows by the 
entire removal of the shed or'in such other 
manner as may be agreed to by the Pleader 
for both parties, The sum of Rs. 50 de- 
posited by the plaintiffs will be considered 
as costs in this suit. 

P. B. A. 

Z. K. 

(1) 28 Ind. Cas. 121; 16 Bom. L. R. 5 


(2) 41 Ind. Cas. 381; 41 M. 206; 6 L. We 140; (1917) 
M. W. N. 501; 33 M. L. J. 448, 


Injunction issued. 





PATNA HIGH COURT. 
In the matter of APPEAL FROM ORIGINAL 
Decree No. 135 oF 1922. 
November 7, 1925. 

Present:—Justice Sir J wala Prasad, Kr, 

Sheikh ABDUL GHAFFAR AND ANOTHER 
— APPBLLANTS 

versus 
Mus. F. B. DOWNING AND OTAERS— 

RESPONDENTS. 


Civil Procedure Code (Act V of 1908), 0. ITI, r, 4— 
Court Fees Act (VII of 1870), Sch. II, Art. 10 


Advocate, whether must file appointment in yriting— 
Court fee, whether payable. Pa 
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The effect of the Notification No. 57, dated the 16th 
September 1925, published in the Bihar and Orissa 
Gazette of the 7th October 1925, is to dispense with 
cl. (3) of r. 4 of O. IL of the O. P. C., andan Advocate 
has now to file appointment in writing as any other 
legal practitioner in the High Court. [p. 842, col. 2.] 

A power of appointment in writing filed by an 
Advocate, whether he is a Barrister or not, authoriging 
him to make or do any appearance, application! or 
act on behalf of his client, requires the Court-fee 
payable upon a vakalatnama as prescribed in Art. 10 
of Sch. II to the Court Fees Act. i [p. 844, col. 2.] 

Reference made by the Taxing Judge 
unders. 5, Court Fees Act. 


Mr. S. M. Naimtullah, for the Appellants. 


Mr. L. N. Singh (Government Pleader), for ` 


the Respondent. 


JUDGMENT. —This is a Reference to 
me as a Taxing Judge under s. 5of the 
Indian Court Fees Act. The question is 
whether a particular document requires 
any stamp. The document is a letter of 
appointment given by two persons Sheikh 
Abdul Ghaffar and Sheikh Abdul Jabbar, 
appellants in First Appeal No..135 of 1922 
pending in this Court, to Mr. 8. M. 
Naimatullah Barrister-at-law, who has been 
_ enrolled as an Advocate of this Court. The 
letter of appointment runs as follows :— 

“Dear Sir, i 

“I/we hereby appoint you to act and 
plead on my/our behalf in the above-noted 
case and to make or withdraw all deposits 
that may have to be made or withdrawn on 
my/our behalfin connection with the said 
case.” It bears the following heading :— 
“F, A, No. 135 of 1923, Sheikh Abdul Ghaffar 
(appellant-respondent) v. F. B. Downing 
(respondent-opposite party).” 

This isin accordance with the Notifica- 
tion No, 57, dated the 16th September 1925, 
published in the Gazette on the 7th Octo- 
ber 1925, which runs as follows :— 

“Notwithstanding anything contained in 
O. III, r. 4 (3) of the First Schedule of the 
U. P. ©., 1908, no Advocate shall be entitled 
to make or do any appearance, application 
or act for any person unless he presents 
an appointment in writing, duly signed 
by such person orhis recognised agent or 
by some other agent duly authorised by 
power-of-attorney to act in this behalf, or 
unless he is instructed by an attorney or 
Pleader duly authorised to act on behalf of 
such person.” 

Previous to the aforesaid notification no 
Advocate who was a Barrister was required 
to present any document empowering him to 
act by virtue of cl. (3) of r, 4 of O. III of the 
CO. P, ONQhe first clause of that rule requires 
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that the appointment of a Pleader to 
make or do any appearance, application or 
act for any person shall be in writing and 
shall be signed by such person or by his 
recognised agent or by some other pérson 
duly authorised by power-of-attorney to 
act in this behalf. The word “Pleader” is 
defined:ins. 2, cl. (15), C. P. C., as “any person 
entitled to appear and plead for another 
in Court, and includes an Advocate, a Vakil 
and an attorney of a High Court.” There- . 
fore in order to exempt an Advocate from 
the necessity of filing his appointment by 
his client in writing,cl. (3) ofr. 4 of O. III 
was enacted, The effect of the recent noti- 
fication referred to above is to dispense 
with cl (3) of r.4 and an Advocate has 
now to file his appointment in writing as 
anyother legal practitioner in the High 
Court. Theappointment is for the purpose 
of authorizing him to make or do any 
application or appearance or act on behalf 
of a suitor in this Court. Rule 1 of O. II 


. enacts “any appearance, application or act 


in or to any Court, required or authorised 
by law to be made or done by a party in 
such Court, may, except, where otherwise 


expressly provided by any law for the 


time being in force, be made or done by 
the party in person, or by his recognised 
agent or by a Pleader duly appointed to act 
on his behalf.” The subsequent rule’ defines 
“recognized agents” as including amongst 
others persons holding powers-of-attorney, 
authorizing them to make and do such ap- 
pearance or applications or acts on behalf 
of such parties. Therefore the letter of 
appointment authorizing an Advocate to 
make or do appearance or application or 
act on behalf of any party ina litigation 
in this Court is a power-of-attorney. It is 
distinguishable from a power-of-attorney 
given to one who does not belong. to the 
legal profession inasmuch as an Advocate 
isa Pleader within -the meaning of the term 
as defined inthe C. P.C. The letter of 
appointment being a pewer-of-attorney is 
not a document exempted from payment 
of stamp duty, for all powers-of attorney 
are chargeable to duty whether they come 
within the definition of a power-of attorney 
given in cl, (21) of s, 2 of the Stamp Act or 
are powers-of-attorney which go by the 
special. name of vakalatnamas mukhtar- 
namas. The former are chargeable with 
the duty prescribed in Art. 48, Sch. I of the 
Indian Stamp Act and the latter under 
Art. 10, Sch. II of the Court Fees Act 


[94 I. 0. 1926]. 
There can, therefore, be no doubt that the 


letter of appointment in question in the’ 


present case filed by Mr. Naimatullah and 
for the matter of that any similar power of 
attorney called by whatsoever name filed 
by an Advocate whether he is Barrister or 
not must bear a stamp duty. Formerly 
the Barrister-Advocates: were exempted 
from filing their appointment in writing 
and, therefore, there could be no question of 
their payment of any duty; but since they 
are now required to put in their appoint- 
ment in writing for the specific purposes 
of making or doing any appearance, appli- 
cation or act on behalf.of any suitor in 
this Court or in the Courts subordinate to 
this Court, the letter of appointment must 
be stamped with duty. Under the old 
rules also the power-of-attorney in question 
was chargeable with duty for it authorizes 
Mr. Naimatullah to withdraw deposits in 
Court ‘on behalf of his client. 

It was ruled long ago by Sir Edward 
Chamier, C. J., thatifa Barrister wanted 
to perform the functions of a Pleader he 
must filea vakalatnama. Vide letter No, 
5306 dated the l5th August 1917, from the 
Registrar of this Court to the Registrar 
ofthe Circuit Court wherein it is stated 
that Counsel must file a written authority 
similar to that required from Vakils to 
enable him to withdraw money. In the 
case of Laurentius Ekka v. Dukhi Koeri 
(1) I have referred to the case of Mr. Misra, 
a Barrister-Advocate of this Court, prac- 
tising at Cuttack. He applied for refund 
of money on behalf of his client and filed 
a petition under his own signature with- 
out filing a vakalatnama, The learned 
Chief Justice observed that if Mr. Misra 
wanted to perform the functions of a 
Pleader he must file a vakalatnama This 
view has been maintained in this Court in 
several cases and a practice has been es- 
tablished of not allowing refund of money 
to an Advocate unless he is especially autho- 
rised in that hehalf‘’and files duly stamp- 
ed vakalatnama. The stamp law: requires 
that arefund of money can only be made to 
a person holding a power-of-attorney duly 
stamped, from the person on whose behalf 
withdrawalis sought. Therefore in so far as 
the letter of appointment i in question autho- 
rises Mr. Nuimatullah to withdraw deposits 
on behalf of his client it ischargeable with 
a Court-fee prescribed fora vakalatnama 


(1) 92 Ind, Cas. 179; 4 Pat. 766; A. I. R. 1926 Pat. 
73. 
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under Art. 10, Sch. 11, of the Court Fees 
Act irrespective of the notification in quest- 
ion. The power-of-attorney authorized 
Mr. Naimatullah to act in the appeal on 

shalf of his client and the object of the 
Taxing Officer in referring the case to me 
is for the purpose of having.a decision upon 
the general question whether a power of 
appointment which authorizes an Advocate 
to act, who is a Barrister or not, should be 
stamped asa vakalatnama under Art, 10, 
Sch. II, of the Court Fees Act, for he says 
that the question is one of importance and 
is likely to be raised frequently until ‘the 
matter is finally decided. The general 
question is whether a power of appoint- 
ment which authorizes an Advocate of 
this Court tomake or do any appearance. 
application or act on behalf of his client, 
should be stamped as a vakalatnama under 
the Court Fees Act. The recent notifica- 
tion requires an Advocate of this Court, 
whether he is a Barrister or not, to file 
a power of appointment in writing for 
the purpose of acting, appearing or mak- 
ing application on behalf of his client. 
I have already held that such a power of 
appointment must bear a stamp as a power- 
of-attorney either under Art. 48, Sch. I read 
with cl. (21), s. 2 of the Stamp Act or as a 
vakalatnama or mukhtarnama under Art. 10, 
Sch. H, of the Indian Court Fees Act. 

It was held in the Fall Bench case of 
Permanand v. Sat Pershad (2) that a docu- 
ment purporting to authorize the person in 
whose favour it was executed, who was not 
a certificated mukhtar or Pleader, to appear 
and do all acts necessary for the execution 
of a decree of a Court, outside the Ugited 
Provinces, which had been transferred to . 
a Court in those Provinces for execution, 
required to be stamped as a power-of- 
attorney with a one rupee stamp and not as ` 
a vakalatnama or mulhtarnama. To the 
same effect is the Full Bench decision of 
the Madras High Court in a Reference 
under s. 46 of the Indian Stamp Act, 1879(3).. 
The distinction drawn is based on the 
principle that a Pleader should file a power 
of-attorney called mukhiarnama or vakalat- 
nama as provided forin Art. 10, Sch. II, of 
the Court Fees Act, whereas any person 
who is not a Pleader may file a power-of- 
attorney as provided for in the stamp jaw. 

Now the word “Pleader” as defined in 
s. 2, cl. (15) of the O. P. ©., includes an Ad- 


2) 9 Ind. Cas. 617; 33 A. 487; 8 A. L. J. 378. i 
6 9 AL 358; 3 Ind. Deo (x. s) 645. KO , 
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vocate, a Vakil and an attorney of a High 
Court and his appointment to make or do 
any appearace, application or act for a 
suitor, will, for the purpose of r. 4, O. IIL, 
-el. (1), be an appointment of a Pleader. In- 
asmuch as the appointment in writing of a 
Pleader under r, 4, O. II] requires a fée pre- 
scribed for the power-of-attcrney known by 
the name of vakalatnama in Art. 10 of 
Sch. II of the Court Fees Act, a similar 
power of a appointment in writing filed 
by an Advocate, whether he isa Barrister 
or not, will also require a stamp prescrib- 
ed for a vakalainama. It is contended that 
the word “vakalatnama” applies to a 
power-of-attorney given to a Vakil and 
consequently a power-of-attorney given to 
an Advocate would not come under the 
word “vakalatnama” mentioned in Art, 10, 
Sch. II, of the Court Fees Act. 

Reference has been made to the Legal 
Practitioners’ Act which recognizes three 
classes of practitionres called Vakils, 
Pleaders and Advocates and it is said 
that the word “ vakalatnama” used in 
the aforesaid Art. 10 of the Court-Fees Act 
refers only to the power-of-attorney filed by 
a Vakil and not to a power-of-attorney filed 
by an Advocate. 
fact that the Pleaders of the Subordinate 
Courts who are not Vakilsin the special 
sense of the term as not being entitled to 
practise in the High Court are also required 
to file vakalatnama for which a fee is pay- 
able ag prescribed in Art, 10, Sch. II, of the 
Court Fees Act. The word “Vakil” used 
in Art. 10 does not, to my mind, refer to 
the special class of practitioners known as 
“Valils.” It isa vernacular word and con- 
notes in English a document which autho- 
rizes one person to represent another. The 
word “Vakil” itself means an agent or re- 
presentative authorized to conduct any 
business on behalf of another person and 
in the Muhammadan Law, persons who con- 
duct marriages on behalf of the principles 
are called Vakils. Persons who conduct a 
case in Court for another came subsequently 
tobe called Vakils and such agents were 
recognized in the law Courts prior to the 
establishment of the British Courts in 
India and any Pleader practising in the 
lower Courts even now is’ popularly called 
a Vakil though he is not a Vakil in the 
special sense of the term which applies only 
to one entitled to practise in the High 
Court. The word “Pleader” as used in the 
O, P.N inclhides a “Vakil” and an “Advo- 


The argument ignores the . 
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cate "and in the Government of India Act 
s. 101 (d) a Vakil is described as a Pleader, 


of a High Court. Article 10 of the Court» 


Fees Act uses the word “vakalatnama” as 
meaning a power-of-attorney executed for 
the conduct of any case in a Court and its 
various provisions indicate that the word 
“yakalatnama” relates to a power filed bya 
legal practitioner to conduct a case on 
behalf of a suitor irrespective of the class 
to which that legal practitioner belongs. 
The word “vakalatnama” there refers to a 
power-of-attorney filed by a Pleader as used 
in the C. P. O., s. 2, cl. (15) and O. HI, r. 4. 
Therefore a power-ofattorney filed by an 
Advocate would also come under the cate- 
gory of vakalatnama mentioned in Art. 10 
of the Court Fees Act, when it authorizes 
an Advocate for the purpose of conducting 
a case to make or do any appearance, appli- 
cation or act on behalf of his client. 

I, therefore, hold that the power of appoint- 
ment in writing filed by an Advocate, whe- 
ther he is a Barrister or not, authorizing 
him to make or do any appearance, appli- 
cation or act on behalf of his client, would 
require a Court-fee payable upon a vakalat- 
nama. as prescribed in Art. 10, Sch. H, of 
the Act. 


Z. K. Order-accordingly. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1703 or 1924. 

August 6, 1925. 

Present :—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Mukerji. 
SIVADAS DUTTA AND ANOTHER— 
Drrenpants—APPELLANTS 
versus 
BIRENDRA KRISTA DUTTA— PLAINTIFF 
—-IVESPON DENT. 

Landlord and tenant—Suit for rent by co-sharer 
landlord—Abatement, plea of, whether can be raised-— 
Measurement, whether can be claimed—-Civil Procedure 
Code (Act V of 1908), s. 11—Consent decree—Unneces- 


‘sary finding—Res judicata—Rent suit, findings in, 


where binding. 

In arent suit the tenants are not precluded from 
raising the question of abatement of rent by reason 
of the®*fact that the suit is one bétween one of several 
co-sharer landlords and the tenants, when the plaintiff 
co-sharer under an arrangement between himself and 
his other co-sharers and the tenants has been collect- 
ing his share of the rent separately. fp. 845, col. 2] 

When deduction or abatement of rent is claimed by 
a tenant in a suit for rent he may-insist on a measure- 
ment and an order for measurement must be made if 


- 
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a case justifying or necessitating the order is made 
out, [p. 846, col. 1.} 

Res judicata by its very words means a matter 
upon which the Court has exercised its judicial mind, 
and a judgment passed on consent cannot ke con- 
sidered as a judicium. A consent decree, therefore, 
does not come within the rule of res judicata as 
contained ins. 11 ofthe C. P. ©. It, however, raises 
an estoppel as much as a decree passed in invitum 
and the decree must be held binding as against the 
parties thereto unless there was want of jurisdiction 
or there were present circumstances which would go 
to vitiate the agreement on which the consent was 
founded. [p. 847, col. 2; p. 848, col. 1.] 

Where a Court in arent suit definitely determines 
the area of the land in the possession of the tenant 
and the annual rent payable for the same, it might be 
said that the determination is general and not limited 
to the particular years for which rent is claimed, and 
in a subsequent suit the tenant can only dispute the 
findings by proving that the area or the rent has 
since altered. [p. 848, col. 2.] 

Where a decree is not based ona finding but is 
granted in spite of it and the party against whom the 
finding is arrived at is not able to challenge it on 
-appeal, the finding cannot be regarded as necessary 
for the decision of the suit and does not operate as res 
judicata. [p. 849, col, 1.] 

Appeal against a decree of the Subordi- 
nate Judge, First Court, 24-Pergannas, 
dated the 15th of April 1924, affirming 
that of the Munsif, First Court at Baruipore, 
dated the 28th of November 1921, 

Babus Jogesh Chandra Ray, Sitaram 
Banerjee, Pankaja Kumar Dutt and 
Probodh Kumar Das, for the Appellant. 

Sir: Provash Chandra Mitter and Babu 


Shamadas Bhattacharjee, for the Respond- ' 


ent. 
f JUDGMENT. 

Mukerji, J.—The appeal arises out of 
a suit for rent. The plaintiff claims in 
his one-anna share, rent for certain lands 
at the rate of Rs. 89-10-10} gandas per year 
from 1324 to 1327, alleging that the defend- 
ants hold 2610 bighas odd ata rental of 
Rs. 1,434-8-8 gandas. His case is that the area 
andthe rental were fixed ina suit inter partes, 
i.e, Rent Suit No. 49 of 1887 of the First 
Court of the Subordinate Judge at Alipore. 
The defendants contend that they hold 
about 1002 bighas of land under two pottas 
dated 4th Jaistha 1242 and 5th Falgoon 
1247, that since the grant of the said pottas 
the plaintiff and his co-sharers have got 
remission of 25 per. cent. of the rent pay- 


able by them to the Government under’ 


whom they hold, and that by the termse of 
the aforesaid pottas the defendants are 
legally entitled to get a deduction at the 
same rate. They further say that some of 
the lands have been washed away or render- 
ed unculturable and under the terms of 
the pottas they are entitled to a deduction 
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on that ground as well. In order to have 
the rental assessed they applied for a mea- 
surement of the lands. As regards Rent 
Suit No. 49 of 1¢87 their case is that the re- 
sult thereofis of no consequence so far as 
the plaintiff is concerned. 

Thé Ccurts below have decreed the 
plaintiff's suit. The Court of first instance 
held that the defendants are bound to pay 
rent to the plaintiff at the rate claimed 
and thatin a previous rent suit between 
the parties, viz, Suit No. 447 of 1917 it 
kad been held that that was the rate at 
which they should pay. It refused the ap- 
plication for measurement and left the 
‘question as tothe area of the rent-land 
open and undecided. It also observed in 
its judgment that the pottas had not been 
proved in the case and so no interpretation 
of the pottas wes possible, and that the de- 
fendants had failed to prove what quantity 
of land, if any, had been washed away. 
The Court of Appeal helow proceeded upon 
the view that no plea of abatement could 
be given effect to in a suit in which all the 
co sharer-landlords are not parties. It also 
held that the decree in Suit No. 49 of 1887 
was binding between the parties as'to the 
rental, as also the decree in the subsequent 
suit for rent, namely, Suit No. 447 of 1917. 
The defendants have thereupon preferred 
this appeal. . 


In our judgment of the 27th February. 


1925 we decided that the learned Subor- 
dinate Judge was wrong in holding that 


the defendants were precluded from raising. 


the question of abatement of rent by reason 
of the constitution of the suit, namely, 
that it wasasuit between one of several 
co-sharer-landlords and the tenants, when 
the said co-sharer under an arrangement 
between himself and his other co-sharers 
and the tenants has been collecting his 
share of the rent separately. To this deci- 
sion we still adhere. i 

Then arises the question whether the 
defendants are entitled to have the lands 
measured in order that their plea of abate- 
ment may be given effect to. As regards 
this part of the case I confess I was under 
a misconception and I did not appreciate 
the exact position until Sir Pravas explained 
the facts to us. 

The question whether the defendants are 
entitled to have the lands measured could 
not andin point of fact did not arise in 
any of the earlier suits, and standi y 
itself that question cannot be reggr@€d as 


” 
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concluded upon any principle of res judi- 
cata or any such similar principle, When 
deduction or abatement is claimed by the 
tenant in asuitfor rent he may insist on 
a measurement, and an order for measure- 
- ment must be made if a case justifyjng or 

necessitating the order is made out. In 
the present case the defendants’ applica- 
tion for anorder for measurement has been 
refused; andin order to determine whether 
it has been rightly refused or not we must 
examine the grounds on which the appli- 
cation was based, or rather the grounds on 
which abatement was claimed. . 

The defendants’ plea of abatement of rent 
restson the terms of the pottas of 1242 
and 1247 referred to above. To put the 
matter more precisely we have to refer to 
some documents which have been freely 
referred to in the arguments before us, 
though some of them, e. g., the pottas of 
1242 and 1247, are not on the record. The 
defendants, as I have said, had to make 
out acase for measurement, and if we are 
to proceed merely on the materials on the 

-record we must be constrained to hold that 
the necessary evidence has not been ad- 
duced by them. It would not, however, be 
right to dispose of the appeal on that 
ground as the relevant documents, on which 
the decision of the question depends, have 
been placed before us and have been refer- 
red to by both the parties, and the facts in 
so faras they are necessary for the deter- 
mination of the question are either undis- 
puted or indisputable. 

It appears that there is no controversy 
as to the rent payable under the lease of 
1242. There is, however, a stipulation in the 
lease of 1247 which runs thus: “As the 
Government willin my case exempt em- 

` bankments, dams, chowkas, pasturage and 
irreclaimable lands from assessment, so 
(we) shat] allow -exemption in your case.” 
The landlords subsequently obtained a con- 
cession from the Government exempting 
them from assessment to the extent of one- 
fourth of the entire grant for ever. The 
defendants, therefore, claim that under the 

stipulation contained in the aforesaid terms 
of the lease they are entitled toa deduc- 
tion of'one-fourth of the rental, and for 
that pufpose they want the lands to be 
measured. In para. 10 of the written 
statement the defendants further alleged 
that large quantities of land have keen 
hap < away or rendered unfit for cultiva- 
tion oWyg to influx of saltwater and that 
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they are entitled to have the lands measured 
and claim abatement of rent on that ground 
under the terms of the pottas. Evidently, 
therefore, there were two grounds on which 
the measurement was asked for, that is to 
say firstly to support the claim on the ground 
of deduction of 25 per cent, and ‘second- 
ly to support the claim on the ground of 
abatement for diminution of area. 

As regards the second of the aforesaid 
two grounds, it may be disposed of in a 
few words. The pottasare not in and it is 
not possible to say whether the right which 
the defendants claim is reserved to them. 
Moreover the learned Munsif observes in 
his judgment that, “the defendant (sic) has 
not’ examined any witness and has failed 
to prove what quantity of his land has been 
washed away.” Itis clear, therefore, that 
this ground is not supported in any way, . 
and no case has been made out for a 
measurement on this ground. 

The other ground requires serious con- 
sideration. The plaintiif's case is that by - 
teason of the decree in Suit No. 49 of 1887 
the defendant is precluded. from claiming 
the deduction of one-fourth of the rental as 
stipulated for. in the pottas of 1247. The 
facts relating to that suit are these: In that 
suit five persons, viz., Bhupendra, Jnanendra 
Narendra, Jatindra and Sukhamoyee who 
were owners of 3-annas15-gandas. share sued 
the appellant's predecessor Mr. A. B. 
Mitter for rent for the years 1290 to 1292 
B. S. for 13 annas share of the rent making 
all the other. co-sharers pro forma defen- 
dants, These co-sharers were ranged in 
two groups; the first group consisting of 
pro forma-defendants Nos. 1 to 13, who were 
the owners of the remainder of the 13-annas. 
share, and the second consisting of the pro 
forma defendants, one Uma Sundari who 
was the owner of the remaining 3-annas. 
share which’ was notincluded in the suit. 
Soon after the ingtitution of the suit some of 
the pro forma defendants of the first group 
including one Haridas Dutt, the pro forma . 
defendant No. 2in the suit, who was the 
predecessor-of the plaintiff in this suit got 
themselves transferred tothe category of 
the plaintiffs, The other pro forma defend- 
ants of this group and also pro forma de- 
fendant Uma Sundari, the owner of the re- 
maining 3-annas share remained pro forma 
defendants as before. In that suit rent was 
claimed on the allegation that the suit-lands 
were 1265 bighas 10 cottas 6 chittaksand at the 
rate mentioned in the pottas that is to say 
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Rs. 715 and odd. Mr. Mitter, the appellants’ 
predecessor pleaded in that suit that he was 
entitled to the deduction on the basis of the 
pottas. One of the issues framed in the suit 
was: “What is the amount of jama pay- 
able by the defendant? Is not the defendant 
entitled to get a deduction of one-fourth 
‘of the rental according to the terms of the 
potta dated the Sth Falgoon 1247? This 
issue was decided against the defendant 
Mr. Mitter by the Court of first instance. He 
appealed tothe District Judge who allowed 
him the deduction claimed. The five original 
plaintiffs then preferred an appeal to this 
Court with the principal defendant Mr, 
Mitter, the added plaintiffs amongst whom 
was Haridas Dutt, and the other co-sharer 
defendants as respondents in that appeal. 
Of the respondents the only one who ap- 
peared in the appeal was Mr. Mitter. That 
appeal was disposed of by this Court(Maclean, 
C. J. and Banerjee, J) on the 24th April 
1890 by ‘the following order :—‘ By consent 
let this case be remitted to the Court of first 


instance which is to deputean Amin to go. 


to the place and measure the culturable lands 
included within the defendants’ holding and 
‘the amount of rent which will be payable 
by them will be assessed upon that measure- 
ment, The costs will bein the discretion 
of the Court of first instance”. On this 
order thé case went before the Trial Court 
and a measurement being made a report was 
submitted by the Amin who made the 
measurement. The Subordinate Judge then 
took up the matter and in his judgment 
there appears the following observation: 
“ The defendant cited the Civil Court Amin 
as a withess on hisown behalf, but declined 
to examine him, and nothing has been shown 
to induce me to think that the Amin’s 
measurement is inaccurate. I must under 
the circumstances find the quantity of 
culturable land within the defendants’ hold- 
ing to be 2610 bighas "94 cottas”. The 
learned Judge, however, held that the quan- 
tity of land being in excess of the area 
stated in-the plaint, heshould make a decree 
in favour of the plaintifis for the amount 
claimed. A decree was very carefully pre- 
pared and the relevant portions of that 
decree runas follows :— . 

‘““The-claim of the plaintiffs and the 
pro forma defendants in respect of their 
13-annas share be decreed, Out of Rs. 2733-6 
24 yandas claimed Rs, 789-14-143 gandas due 
in the share of the piaintifis Nos. 1 to 5 
. be decreed in their favour with interest at 
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the rate of 12 per cent. per annum from the 
llth April 1887, the date of suit to the date 
of realization and that the principal defend- 
ant No. 1 the Offcial Trustee do pay the 
said amount to the plaintiffs Nos. 1 to 5 
from out of the estate of the late Srinath 
Dutt”. Then follow certain directions as 
to costs in favour of the plaintiffs Nos. 1 
to 5. Thereafter, “It is further ordered 
and decreed that the rent of the land in 
arrears be assessed as follows :—For 1086 
bighas 4cotlas 8 chittaks of culturableland in 
plot:No. 1 of the potta dated 4th Jaistha 1242, 
Rs. 577-3-0. For 456 bighas 18 cottas of cultur- 
able land in plot No. 2and 1067 bighas 5 
cottas of culturable land in plot No. 3 of the 
potta dated 5th Falgun 1247, Rs. 577-3annas 
and Rs. 857-5-84 gandas respectively. As 
regards the balance of the amount in 
claim, viz., Rs, 1,843-7-8 gandas the pro forma 
defendants do get the same together with 
interest at the rate of 12 per cent. per 
annum from the llth April 187 the 
date of theinstitution of the suit, from the 
defendant No. 1 out of the said estate, that 
is to say the co-plaintiff Haridas Dutt will 
get in his own l-anna share Rs, 210-10-6- 
9. 12.” Then follow the amounts which the 
other co-plaintifis would recieve, 

This decree does not purport to have been 
passed if the presence of the Pleaders of the 
co-plaintiffs, Nevertheless it was a decree 
inter partes as between the predecessors of 
the parties to the present suit. Of this decree 
two views may possibly be taken. As be- 
tween the original plaintiffs and Mr. Mitter 
it was a decree passed on the basis of a 
consent order, and as between the co-plaintifi 
Haridas Dutt and Mr. Mitter it was passed, 
not on the basis of a consent order, but in 
the ordinary way in a contested proceed- 
ing. -The effectof this decree judged from 
either point of view, in my opinion, is 
practically thesame. _ 

Res judicata by its very words means a 
matter upon which the Court has exercised, 
its judicial mind, and a judgment passed 
on consent cannot be considered as a judi- 
cium, A consent decree, therefore, does not 
come within the rule of res judicata as con- 
tained in s. 11 of the O. P. O. It, however, 
raises an estoppel as much as a decree passed 
ininvitumm Nicholasv.Asphar (L, Laksmi- 
shankar Devshankar v. [Vishnuram(2), Bai- 


1) 24 O. 216 at p. 237; 12 Ind. Dec. (x. s.) 81 
| 24 B. 17; 1 Bom. L. R. 534; 12 Ind. pes. 8.) 
. e 
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shankar v. Morarji (3) and Kumara, Venkata 
Perumal -v. Thatha Ramaswamy Chetty 
(4).] “In so far as the decree was based 
on the consent order, and purported to 
proceed on the consent as between the 
‘original plaintiffs and Mr. Mitter it 
must be held binding as against tem 
unless there was want of  urisdiction, 
suclt as was the case in Rajlakshmi. Dassi 
v. Katyayani Dassi (5), and some of the 
authorities cited and discussed therein or 
unless there were present some circum- 
stances which would go to vitiate the agree- 
ment on which the consent was founded, as 
was the case in Huddersfield Banking Co., v. 
Lister (6) or Great North West Central Rail- 
way v. Charlebois ‘7). The decree, therefore, 
although it goes ‘beyond the scope of the 
suit, which must be taken to have been 
enlarged by consent, is binding as between 
the consenting parties and their successors- 
in-interest. 

As between Haridas Dutt and Mr. Mitter 
it was not a decree based on consent, but a 
decree passed in a contested proceeding, 
wherein Haridas Dutt cast in his lot with 
the original plaintiffs and took no active 
part in the litigation and secured ultimate- 
ly a decree as against Mr. Mitter giving him 
certain rights. Consent was given by Mr, 
Mitter to have the decree which the learned 
District Judge had made in his favour 
allowing him deduction of the 25 per rent. 
on the.basis of the pottas set aside, the 
scope of the suit was enlarged and a decree 
was passed in the suit, the suit being finally 
heard and determined in his presence. He 
waived the objection which he had taken 
to the claim onthe ground of the deduction 
to which he was entitled, and allowed a 
decree to be passed declaring the quantity 
of the land, and the rental to be paid for it. 
This objection not only might and ought 
to have been made a ground of defence in 
the former suit, but was actually taken 
therein. An issue was directly raised on, 
it, and it was decided agairst Mr. Mitter 
in the Trial Court and in his favour in the 
Appellate Court. He allowéd the decision 
of the latter Court to be set aside, waived 
the objection and allowed a decree to be 
passed fixing the quantity of land and 

3) 12 Ind, Oas. 535; 36 B. 283; 13 Bom. L. R. 950 

R 9 Ind. Cas. 875; 35M 15; A911) 1M. W.N. 290; 
9 M. L. T. 487; QM. L.J 109. 


5) 17 Ina. Gas. 464; 38 O. 
{3} 95) 2 Oh. 273; 64 L. J. Ch. 523; 12 R. 331; 72 
43 W 567 


o Eet 3 W. R. 567. f 
(7) (1899) de G. 114; 63 L. J, P, O. 25; 79 L. T. 35. 
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assessing the rental thereon and he took no 
appeal from this decree. In my judgment 
the same matter can no longer be pleaded 
in defence tothe plaintiff's claim and the 
defendant's plea as to deduction based on 
the aforesaid term of the poitas must be 
ruled out as being barred by the principle 
of res judicata, 

But then it is said that the cause of 
action in the present suit is different from 
what it was in the suit of 1887 and, there- 


"fore, the defendants are entitled to raise the 


question again. I have carefully considered 
this matter, but, in my opinion, in the face 
of the declaration in the decree to which I 
have referred itis impossible to take the. 
view that the defendant Mr. Mitter merely 
failed to prove in the said suit his right to 
the deduction he claimed—a position which ` 
would have enabled him or his successors to 
raise the defence in a subsequent suit; but 
that the only view possible to take of the 
matter is that in the said previous suit the 
Court definitely determined the area of 
the land in the defendant’s possession and 
the annual rent payable for the same. The 
distinction has been very clearly pointed 
out in the decision of, this Court in the- 
case of Nil Madhab Sarkar v. Brojo Nath 


- Singha (8) where this is what is stated, 


“But the cause of action is in this case 
different, each year's rent being in itself a 
separate and entire cause of action, and 
the mere failure of the defendant to prove 
what he tried to prove in the previous suit 
would not, we think, prevent him from 
proving itin this. The case might have 
been different if the Court had in the pre- 
vious suit definitely determined the area of 
the land in the defendant’s possession and 
the annual rent payable for the same. It 
might then be said that the determination 
was general, and not limited to the parti- 
cular years for which rent was claimed, 
and that the defendant could only succeed 
in the present suit by proving that the 
area and the rent has since altered”, Inmy 
opinion the present case comes within the, 
class of cages last mentioned in these ob- 
servations. 

It then becomes necessary to , decide 
whetber the decision of Suit No. 447 of 1917 
of the First Court of the Munsif at Barui- 
pur operates as res judicata or not. That 
suit was between the parties to the present 
suit and was inrespect of rent for the same 
lands -for the years 1321, to 1323. The 


| (8) 21 O. 236 at p. 239; 10 Ind, Dec. (x, s.) 789, 
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Munsif held as to the plea for deduction of 
25 per cent. that the decree in Suit No. 49 
of 1887 operated as res judicata. The 
Subordinate Judge on appeal: was of a 
different opinion but. he decreed the plaint- 
iff's suit in full, so that the plaintiff could 
not prefer any appeal against this adverse 
finding of the Subordinate Judge on the 
questions of res judicata. Under circum- 
stances such as these it has been repeatedly 
held that the finding cannot operate as res 
julicata, the decree of the learned Suhordi- 
nate Judge not being based on the finding 
bat inspite of it and such a finding not 
being necessary for hisdecision: Ranga 
Balaji v. Mudiyeppa (3), Nando Lall Bhutta- 
charjee v. Bidhoo Mookhy Debee (10) and 
Thakur Magundeo v. Thakur Mahadeo 
Singh (11). 

Lastly in view of the arguments advanced 
before usit is necessary to refer to the result 
of a few other litigations in some of which, 
it is said, a view contrary to which [ have 
taken has been adopted by this Court of the 
efect of the decree in Suit No. 4) of 1837. 

The, first one is the litigation which 
culminated in R. A. Nos. 373 and 450 of 1897. 
These appeals arose out of Suit No. 13 of 
1895 in which the five original plaintiffs 


sued the predecessors of the present defend- ` 


ants for their 3 annas-15-gandas share of 
the rent. The suit finally came up to this 
Coart onappeal. This Court, Maclean, C, J. 
and Banerjee, J., overruled the defendants’ 
contention that the decree had gone beyond 
the limits of the suit held that the decree 
was binding between the parties to the con- 
sent, and that the true view to be taken was 
that by consent of the original plaintiff 
and the defendant and the other parties not 
objecting the scope of the suit had been 
enlarged. In the judgment in these appeals 
there is, if anything a declaration very much 
against the appellant's cogtention, a declara- 
tion to the effect that the decree of the pre- 
vious suit is binding on the appellant as 
regards future rents. This declaration seems 
to be too general, but what the precise 
meaning of itis need not be enquired into 
in the present appeal. 

The xext one is S. A. No. 75 of 1903. It 
arose out ofa suit for rent against thë ap- 
pellant No. 1 and another instituted by 
the heirs of Umasundari the owner of the 
3-annas share. Umasundari's interest was 


(9) 23 B. 296; 12 Ind. Dec. (N. s.) 197. 
(10) 18 O. 17; 6 Ind. Dee. (N. 5.) 508. 
lu) 18 O. 647; 9 Ind, Dec, (N, 8.) 452, 
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outside the scope of Suit No, r49 of 1837. 
This Court, Mitra, J., held that she was ` 
not competent to take advantage of the 
decree. 7 

The next one is S. A. No. 1867 of 1911. 

In, thissuit the plaintiffs who claimed 
not merely the shares of the original plaint- 
ifs but also of some of the co-sharers, who 
were not made co-plaintiffs sued the appel- 
lants for rent. This Court (Chatterjea 
and Beacheroft, JJ.) held that so far as 
the share of the original plaintiffs was 
concerned the decree was binding but in 
respect ofthe shares which the plaintiff 
obtained from the pro forma defendants, the 
co-sharers of the remainder of the 13-annas 
share, who had not transferred themselves 
to the category of the plaintiffs the decree 
was not binding. 

None of these decisions appear tome to 
be in conflict with the viewI take. 

The result, therefore, is that, in my judg- 
ment, no ground has been made out which 
would supporta prayer for measurement 
such as was put forward on behalf of the 
defendant in this suit and the suit has been 
rightly decided by the Courts below. The 
appeal fails and should accordingly’ be 
dismissed with costs, i 

As regards the proceedings in review I 
desire to observe that the incorrect informa- 
tion supplied by the parties to their learned 
Vakils was responsible for the errorin our 
judgment ofthe 27th February 1925, and 
that, therefore, the costsof these proceed- 
ings should be borne by each party ‘for 
himself or themselves. ; ox 
~ Greaves, J.—I agree, 

Z. K, Appeal dismissed., 


(12) 88 Ind, Oas. 654; 41 ©. L, J. 330; A, I. R, 1925 
al. 783. i 
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mortgagee—W aiver—Interpretation of Statutes, 

Article 147 of Sch. I to the Limitation Act is appli- 

cable only to the class of mortgage generally known 
and defined by the Transfer of Property Act as an 
English mortgage. A suit to recover money due on 
a mortgage -by conditional sale is governed by 
Art. 132 of Sch. I to the Limitation Act aud limitation 
begins to run from the time when default is made in 
payment of an instalment of interest, where the mort- 
gagee is given the right on such default to sue fcr the 
whole amount. |p. 80, col. 2; p 851, col. 1) 
_ There is a presumption that the Legislature when 
it repeats in a latter Act an expression which has ob- 
tained a settled meaning by judicial construction, in- 
tends the words to mean what. they meant before. 
[p. 850, col. 2.] 

Per Kanhaiya Lal, J.—The essential characteristic 
of amortgage by conditional sale is that on the 
breach of the condition of re-payment the contract 
executes itself and the transaction is closed and 
becomes one of absolute sale to be enforced in a 
particular manner. [p. 853, col. 1.] 

_ A mortgage-deed provided that if interest for any 
six months remained unpaid, the mortgagee shall have 

. power either to bring a suit in respect of the entire 
mortgage-money and interest without waiting for the 
expiry ‘of the stipulated period or to wait for the 
payment of the principal and interest and compound 
interest till the expiry of the term fixed. In a suit 
to recover the amount of the mortgage-money : 

Held, that despite the authority given to the mort- 
gagee by the mortgage-deed, the operation of the 

clause which gave an option to the mortgagee for his 
own benefit could not be waived so as to prevent or 
postpone the starting of limitation against him and 
that limitation began to run from the date when 
interest for a period of six months became due and 
remained unpaid. [p. 852, cul. 2] — 
First appeal from a decree of the Second 
Subordinate Judge, Cawnpore, dated the 
10th of April 1922. 
Dr. K.N. Katju, for the Appellants. _ 
Mr. Iqbal Ahmad, for the Respondents. 
JUDGMENT. | | 
Walsh, J.—The main question, which 
has been argued in a very interesting dis- 
cussion in this appeal, is the question 
which Article of the Limitation Act applies 
to this mortgage. The learned Judge in 
the Court below has applied Art. 132. If 
this is a mortgage by conditional sale, that 
would be right. We areof opinion that it 
is amortgage by conditional sale. In the 
_ first place the-parties so described it. That 
would not be conclusive, but the vernacular 
word employed is always used as meaning 
mortgage by conditicnal sale, and the 
general form of the document corresponds 
to such mortgages as drawn in these Pio- 


vinces. 
vision that if default is made in payn.ent 
of interest, at the time of such default the 
mortgage-deed shall be treated as a sale 
deed. In other words it is ostensibly a edle, 
or pèshaps it would be more accurate to 
gescribe itgs a bargain and gale to be defeat- 
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ln the second place there is a pro- - 


[94 L O. 1926] 


payment of interest, But if default is 
made in thépaymené of interest, then it. 
becomes a real sale, and the definition in 
s. 58 of the Transfer of Property Act pro- 
vides that where a tmortgagor ostensibly 
sells on condition that on default of pay- 
ment of the mortgage money on a certain 
date the sale shall’ become absolute, or that 
on payment being made the sale shall 
become void, such transaction is called 
a mortgage by conditional sale. ‘Thirdly, 
the - plaintiffs by their plaint did not ask 
for ‘foreclosure or sale, or for a sale at all, 
but sued for the money or for’ foreclosure, 
clearly treating their rights as goveined 
by thelaw applicable to a mortgage by 
conditional sale in respect of which a decree 
for sale is prohibited by s. 67. We are 
asked, on the other hand, to hold that Art, 
147 applies on the ground that this was 
not really a mortgage by conditional sale, 
and (although not an English mortgage), 
a mortgage in respect of which the mort- 
gagee might sue for foreclosure or sale, 
and we were asked to apply Art. 147 to such 
a document in spite of the judgment of 
the Privy Council in the case of Vasudeva 
Mudaliar v. Srinivasa Pillai (1) We are 
unable to doso. Weregard the judgment 
of the Privy Council in that matter as per- 
emptory and binding upon us. Whether 
or not their Lordships’ observations were 
necessary for the disposal of the case, they 
were considered observations delivered for 
the express purpose of setting at rest a 
question which was much controverted at 
the time in India, and they held that Art. 
147 was applicable only to the class of 
mortgage generally known and defined by 
the ‘Transfer of Property Act as an English 
mortgage. They.gave what they described 
as preponderating reasons for adopting 
this view. The second was that there 
was a presumption that the Legislature, . 
when it repeated in a later Act an expres- 
sion which had obtained a settled mean- 
ing by judicial constauction, intended the 
words to mean what they meant before, 
That reason applies with even greater force 
to their Lordships’ view, at the present 
day than it did then. The judgment was 
delivered in 1907. The provisions of the 
Transfer of Property Act were re-enacted 
so far as they apply to remedies in respect 

(1) 30 M 426; 9 Bom. L. R. 1104; 4 A. L. J, 625; 11 
CO. W N. 1005; 8 O, L. J. 379,2 M. L, T, 333; 17 M. In 
J444 3 LA, 186 (P, 0). - 
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of mortgages in the First Schedule to the CO. 
.P.C. of 1908, and Art. 147 of the Limita- 
tion Act has been re enacted in the Limita- 
tion Act of 1908 without change, and, there- 
fore, bearing the narrower interpretation 
given toit by the judgment of the Privy 
Council to which we have referred. We 
hold, therefore, that Art. 132 applies to this 
cass. It follows that the claim is barred 
unless the plaintiffs establish payment of 
interest sufficient to take the case out of 
the mischief of the Statute. Weare bound 
in this Court where the law has been 
finally settled until it is reversed elsewhere, 
to hold the view that in a mortgage in 
this form the Statute begins torun from 
the time when default is made in payment 
of an instalment of interest, where the 
mortgagee is given the right on such default 
to sue for the whole amount. The question 
of the payment of interest-is a question of 
fact which the learned Judge has disposed 
of in an emphatic judgment. It is not 
necessary to enter inta the details of this 
question. Itis not quite clear whether or 
not the learned Judge meant to hold that 
all the entries of payments in the plaint- 
iffs’ books were false. In some respects, 
however, the criticisms which might be 
made on the plaintiffs’ case are stronger 
than the learned Judge recognised. There 
is absolutely no excuse for the failure of 
the plaintiffs to enter their books in the 
list required by law under O. VII, r. 14. 
The failure todo so was, in any view, a 
piece of gross neglect by Brij Narain their 
Vakil. He produced them almost at the 
last moment, namely, in March, The de- 
fendants entered astrong objection. The 
learned Judge gave leave for their pro- 
duction, but was obviously unfavourably 
impressed by the failure of the plaintiffs to 
give notice at the proper time of the exist- 
_ ence of these documents® The deliberate 
- withholding of these books was a flagrant 
breach of the endorsement which the plaint- 
iffs themselves and their Vakil had put on 
‘the plaint, that whatever papers were in 
the possession of the plaintiffs would be 
filed. These papers were in the possession 
of their Vakil, either as an ex-arbitrater or 
as their Vakil oras both. From the moment 


` that he chose to uct as their Vakil he could - 


not deny that he held them as tbe plaintifis' 
representative, and itis not to be wonder- 
ed at, inasmuch as they were withheld 
for some weeks, and the witnesees mbo 
were called to gvprort them were also 
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called late in the hearing, that the Judge 
regarded them with suspicion. Even if 
the books contain genuine entries of actual 
payments made by the family of the de- 
fendants, the entries entirely fail to identify 


-such payments with a liability for interest 


in respect of this bond. There is no re- 
ference to the principal due under the 
bond. There were admittedly other trans- 
actions with the debtor. Some of the 
entries undoubtedly related to other trans- 
actions, and none of them can be clearly 
identified as relating to this transaction, 
though some of them, if genuine, may 
have done so. The total entries shown by 
the plaintiffs in their books amount to over 
Rs. 1,500, and they alleged in the plaint 
that only Ks. 600 had been paid. ` Their 
oral evidence entirely failed to explain 
anything. In our view the plaintiffs failed 
to discharge the onus which lay upon them, 
and nothing has been shown which would 
justify us in differing from the learned 
Judge upon these findings of fact. The 
result is thatthe appeal fails and is dis- 
missed with costs including in this Court 
fees on the higher scale. 

Kanhaiya Lal, J.—I wish to add a 
few observations as tothe questions which 


“have been argued before us in the course 


of the hearing. The plaintiffs sought to 
recover money due on a mortgageeffected by 
Darshan Singh the predecessor of the de- 
fendants, in favour of Prag Singh, the pre- 
decessor of the plaintiffs, on the 7th of Au- 
gust 1903. The mortgage-deed provided for 
the payment ofthe mortgage-money with 
interest thereon at eleven-annas per cent. per 
mensem within seven years, and furthe+ 
contained astipulation that the interest ac- 
eruing due forthe half year shall, if not 
paid up, be added to the principal amount, 
and that if interest forany six months re- 
mained unpaid, the mortgagee shall-have 
power either to bringa suitin respect of 
the entire w.orfgage monéy and interest 
without waiting tor the expiry of the stipu- 
lated period or to wait forthe payment of 


. the principal and interest and compound 


interest till the expiry of the term fixed. It 
is further stated that both the conditions 
were left entirely to the choice or option of 
the mortgagee, that the mortgagee had 
liberty to act in aecordance with either of 
those conditions, that is to say either to 
bring a suit in respect of the entire rt- 
gage money and interest withoyt waiting 
for the expiry of the stipulated period, or ta 
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waive the default and wait for the payment 
of the principal and interest and compound 
interest agreed till the expiry of the term 
fixed. In fact the mortgagor covenanted 
that in no circumstances he shall have 
power to raise any objection or make any 
refusal, and he further agreed thatif at the 
stipulated time the money remained unpaid, 
the mortgage-deed shall be treated as a 
sale-deed, and the mortgage-money as the 
sale-consideration, | 

The allegation of the plaintiffs was that 
they had received Rs. 600 on account of 
interest at different times fromone of the 
defendants, and they sued for the foreclosure 
.of the mortgage in case themortgage-money 
was not paid within such time as might be 
fixed by the Court for the purpose. 

The defendants pleaded inter alia that 
they had made no payments towards the 
mortgage-money, and that the claim was 
‘barred by limitation. There were other 
“pleas raised in defence with which this 
appeal is not concerned. 

_ The Court below dismissed the suit hold- 
ing that the plaintiffs had failed to establish 
that the defendants had made any payments 
' towards interest as such within the meaning 
-of s. 20 of the Limitation Act (IX of 1908). 
On the other points raised in the suit it. 
gave its findings in favour of the plaintiffs. 
The sole question for determination in this 
appeal, therefore, is whether the claim of the 

` plaintiffs is within time, either by reason of 
the coyenants entered in the mortgage-deed 
or of the payments alleged: to have been 
made by the defendants. The Court below 
‘applied Art. 132 of the Indian Limitation 
Act which providesa limitation of 12 years 
‘for a suit to enforce payment of money 
eharged upon immoveable property, and 
“that period isto be computed from the time 
‘when the money becomes due. Under one 
covenant that money was to have fallen 
due on the expiry of seven years unless 
re-paid at any time within that period. By 
another covenant it could have been claimed 
on the non-payment ofinterest for any six 
months unless the default was- waived by 
the mortgagee, who was given the right or 
‘an option by the contract of mortgage to 
disregard it and wait till the expiry of the 
longerterm. The argument addressed to 
us here is that the contract gave the mort- 
-~ gageé authority, option or liberty to act im, 
either one of the two ways mentioned in the 
deedvon the happening ofa certain event, 
and it was open to him, to waive the one and 
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In other words it is 
suggested that the effect of the waiver by 
the mortgagee authorized by the contract’ 
would be not to stop the running of limita- 
tion, but to postpone the cause of action or 
starting of it, till the other default provided 
for by the deed had taken place, What- 
ever might be said in favour of the view 
contended before us, the Full Bench deci- 
sion in the case of Shib Dayal v. Meharban 
(2) is conclusive on the matter, and we are 
constrained to hold that despite the author- 
ity given by thecontract, the operation ofthe 
clause which gave an option to the mort- 
gagee for his own benefit could not be waiv- 
ed so asto prevent or postpone the starting 
of limitation against him. : 
It is argued, however, that the mortgage- 
deedin question is in terms not a mortgage 
by conditional sale, and that under 
O. XXXIV, r. 4, cl. (2) the plaintiffs could be 
given either a decree for foreclosure or for 
sale withinthe meaning of Art. 147 of the 
Indian Limitation Act, which was introduc- 
ed for the first timeby Act XV of 1877. As 
observed by their Lordships of the 
Privy Council in the case of Vasudeva 
Mudaliar v. Srinivasa Pilar (1), suits 
of the present class were governed 
before Act XV of 1877 was passed by 
Art. 132 of Act IX of 1871, which referred 


"to suits for money charged upon immove-~ 


able property. The language of Art. 132 
has sinca then been slightly altered. The 
Limitation Act of 1871 .provided a limita- 
tion of 60 years for a suit to recover posses- 
sion of the immoveable property mortgag- 
ed from the mortgagee from the date when 
the right to recover possession accrued. 
There was no provision in that Act for 
suits “to redeem” a mortgage other thana 
mortgage accompanied by possession. By 
Act XV of 1877 suits against the mortgagee 
toredeem a morgage were also provided 
for, and itis suggested that in order‘ to 
make the remedies of the mortgagor and 
the mortgagee co-extensive, a departure 
was deliberately made, when Art. 147 was 
introduced for the first time. Whether 
this was so or not, the decision of their 
Lordships in the case of Vasudevd Mudaliar 
v. Srinivasa Pillai (1) and the earlier deci- 
sion of Wilson and Porter, JJ., in the case of 
Girwar Singh v. Thakur Narain Singh (8) 
which they followed does not leave it any 

(2) 69 Ind. Cas, 981; 20 A. L. J. 819; A.I. R. 1923 
All. 1; 45 A, 27 (E, BJ), 

(3) 14 ©. 780; 7 Ind, Dee, (x: 8.) 484 (F, B.) 
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longer open to us to determine how far 
Art, 147 ofthe Limitation Act of 1877 was 
intended to apply to suits for foreclosure 
like the present, 

The learned Counsel for the plaintiffs-ap- 
pellants has argued that the mortgage in 
question is an anomalous mortgage within 
the meaning of s. 78 and nota mortgage 
by conditional sale, and reading s. 67 of the 
Transfer of Property Act with O. XXXIV, 
T. 4, cl. (2) of the C. P. O., a decree for either 
foreclosure or sale can be passed in the pre- 
sent case. The mortgage-deed does not 
purport to provide for the immediate sale 
of the property conditionally or otherwise. 
It only provides for the enforcement of the 
deed by foreclosure at the expiry of the 
stipulated period, but as observed by their 
Lordships of the Privy Council in the case 
of Thumbusawmy Moodelly v, Hossain Row- 
then (4) the. essential characteristic of a 
mortgage by conditional sale is that on the 
breach of the condition of re-payment the 
contract executes itself and the transaction 
is closed and becomes oñe of absolute sale 

“to be enforced in a particular manner. 
Section 58 of the Transfer of Property Act 
defines a mortgage by conditional sale as 
a transaction by which the mortgagor 
ostensibly sells the mortgaged property on 
condition that on default of payment of 
the mortgage-money on a certain date the 
sale shall become absolute. The deed in 
the present case is not exactly worded in 
that form; but in substance it adopts that 
form, and as pointed out in the case of 
Ali Ahmad v. Rahmatullah (5) such defaults 
in which deeds are generally executed are 
intended to operate as deeds of mortgage by 
conditional sale. Article 147 ofthe Limita- 
tion Act IX of 1908, cannot, therefore, be 
applied to the case. The only other ques- 
tion is that of the alleged payments said 
to have been made towards interest, but 
the account books produced only go to show 
that there was a general account between 
the mortgagor and the mortgagee in con- 
nection with this deed and certain other ad- 
vances independently made by the mort- 
gagee, about which an arrangement appears 
to have Been made by the mortgagor to 

‘pay the moneys due by instalments*of 
Rs. 400 per year. The account books con- 
tain certain entries showing payments made 


(4) 1M. 1; 2 I. A. 241; 3 Suth.-P. O. J.193; 3 Sar. 
P. O. J. 531; 1 Ind. Dec. (Nn. s.) 1 (P. Oò. 
my 14 A. 195; A. W. N. (1892) 42; 7 Ind, Dec. (x. 8.) 
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towards these instalments, but they do not 
show that these payments’ were made to- 
wards interest as such due on the deed in 
suit, and the oral evidence produced on 
the point to supplement what is not en- 
tered in the books cannot be believed. The 
Court below was, therefore, justified in 
holding that these payments if made, did 
not save limitation. ri 
I agree in the order proposed. 


Z. K. Appeal dismissed. 


MADRAS HIGH COURT. 
< Second Crvic APPEAL No. 209 or 1923. 
September 4, 1925. 

Present :—Mr. Justice Reilly, 
KODURI VENKATARAMAYYA— 
DEFENDANT— APPELLANT 
VETSUS 
“THUMULURI PUNNAYYA-—PLAINTIFF— 
RESPONDENT. 

Evidence Act (I of 1872), s. 115—Specific Relief Act 
(I of 1877), s. 4l—Minor, execution of sale-deed by, 
representing to be adult—Suit to set aside alienation— 
Minor whether estopped—Refund of purchase-money on 
setting aside sale. 

Where a minor represented himself to be a major 
and joined in the execution of a sale-deed and the 
alienee believed in that representation and acted on 
itin taking the sale, in a suit by him on attaining 
majority for a declaration that the sale-deed was void 
against him on the ground that he was a minor on the 
date of sale: Ne” 
` Held, (1) that the plaintiff was not estopped from 
proving that he wasa minor at the date of sale; 

(2) that under s. 41, Specific Relief Act, the decree 
in favour of the plaintiff could be made conditional 
on the plaintiff re-paying the consideration paid by the 
alienee in respect of the sale. 

Second appeal against a decree of the 
Subordinate Judge, at Masulipatam, in 
A. S. No. 163 of 1921, preferred against 
that of the Court of the Additional Dis- 
trict Munsif, Gudivada, in O. 8. No. 112 of 
3920. 

Mr. B. Satyanarayana, for the Appellant. 

Mr. B Somayya, for the Respondent. 

JUDGMENT.—Plaintiff and his elder 
brothérsold certain property to defendant 
under Ex. I in 1915. He has sued fer’ a 


declaration that Ex, I is void so far ag i 
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relates to his one-half share of the property 
-on the ground that he was a minor when he 
joined his brother in executing it and for ths 
-partition and recovery of his one-half share. 
The District Munsif dismissed the suit; but 
on appeal the Subordinate Judge has made 
the declaration prayed for and has d&creed 
that the property be divided and plaintiff's 
half share be delivered to him; but he has 
made all this conditional on plaintiff de- 
positing in Court within 3 months Rs. 1,250, 
that is, half the amount of the purchase- 
money paid by defendant, failing which 
the suit will be dismissed. Defendant 
appeals to this Court. 

It has been found by both the lower 
Courts that plaintiff was a minor when he 
executed Kix. II but that he dishonestly repre- 
sented to defendant at that time that he was 
a major and that defendant believed that re- 
presentation and acted on itin taking the 
sale-deed from plaintiff as a major that is, 
that plaintilf intentionally caused defend- 
ant to believe that he was a major, and to 
act on that belief. Both the lower Courts 
are of opinion that plaintiff is not estopped 
in this case from pleading minority. De- 
fendant alleged in his written statement 
that plaintiff was a major at the date of 
Ex. I. It is urged for defendant that, as 
that was defendant's case and as it was 
‘found that plaintiff intentionally caused 
defendant to believe that he was a major 
and to act on that belief, the lower Courts 
were not at liberty to find that plaintif was 
a minor at the date of Ex. I. Plaintiff was 

estopped under s. 115 of the Evidence Act 
from denying that he wasa major at that 
date, and, therefore, we have no knowledge, 
and must carefully guard ourselves against 
acquiring any knowledge, that he was not 
then a major. Thatappears to be the logi- 
` cal result of applying s. 115 of the Evidence 
Act tothe facts found in this case, there 
being nothing in the section itself to confine 
it to -persons other than minors or to pre- 
clude it from affecting a minor who in fact 


‘has intentionally caused another party to 


believe a thing to be true and to act upon 
that belief. But that is the very position 
taken up in Dadasaheb Dasrathrao v. Bai 


Nahani (|) which was expressly dissented - 


from by Coutts-Trotter, J., (now C. J.) in 
Mallacheruvu Raghavayya v. Mallacheruvu 
Subbayya (2). In that case, in which the 


(1) 4 Ind. Cas. 180; 41 B. 480; 19 Bom. L. R. 561. 
(2) 43 Ind, Oas. 908; 7 L. W. 124, j 
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prayers were similar to those in this casa, it . 
was proved that at the time of the sale-deed 
the plaintiff was a minot but not that he. 
had represented that at that time he was 
a major. Itis not, therefore, as accepted 
by the lower Courts, an authority that 
plaintiff is not estopped in the present case 
from pleading his minority, But it has 
been brought to my notice that is A. 8, 
No. 89 of 1920 0n the file of this High Court 
(unreported) in which the Original Court 
had found that a defendant who had execut- 
ed a mortgage-deed when a minor fraudu- 
lently representing to the mortgagee that 
he was a major and causing the mort- 
gagee so to believe, was liable to refund the 
mortgage-money and eventually made a 
preliminary decree for sale as on a valid | 
mortgage. Wallis, O. J., and Krishnan, J., 
laid down that the defendant was not, 
estopped from pleading his minority and 
dismissed the suit. In doing so they quoted , 
as authorities Guruswami Pantulu v Budh- . 
karan Lall (3) from the very brief report of , 
which it appears that a defendant who when . 
a minor had executed a mortgage-deed, was 
held by Wallis, C. J.,and Sadasiva Iyer, J., 
not to be estopped from proving that he was 
a minor at the date of execution even, 
if he had so misrepresented himself as a 
major and Leslie v. Sheil (4) It was Leslie v, . 
Sheill (4) which Coutts Trotter, J., regarded 
as sufficient to destroy, the value of the | 
Bombay decision in Dadasheb Dasrathrao 
v. Bai Nahani (1) and ‘was also treated 
as the leading authority in Guruswamt 
Pantulu v. Budhkaran Lall (3). As Coutts 
Trotter, J., pointed out Leslie v. Sheill (4) 
has been mentioned with approval by the 
Privy Council in Mahomed Syedol Arifin v. 
Yesh Ovi Gark (5). But with great respect 
I may perhaps point out that Leslie v. Sheill 
(4) has little to do with estoppel. There it 
was part of the plaintiff's case that thes, 
defendant was a®minor at the time of the 
transaction concerned. Indeed he was still 
a minor when the writ was issued and the 
decision was that the plaintiff had not 
any of the remedies claimed against the 
defendants. who had obtained a loan from 
them by misrepresenting himself as a 
major. The approval of Leslie v. Sheill _ 
(4) expressed by the Privy Council in 


3) 53 Ing, Cas. 14; 10 L. W. 225; 26 M. L T 215. 
i (1914) 3 K. B. 607; 111 L. T. 108; 58 S. J. 453; 30 
T. L. R. 460; 83 L. J. K. B. 1145, 
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(5) appears to have had no reference 

“to any question of estoppel; and in that 
case it was not found that the mort- 
gagee-plaintiff actually believed that the 
minor concerned was a major. Several 
other case3 of this and other Courts have 
been quoted before me; bnt I do not think 
it necessary to discuss them now. I think 
I am clearly bound by the decision of a 
Bench of this Court in A, S. No. 8y of 
1920 to find that plaintiff was not estopped 
from proving that he was a minor at the 
bee of Ex. II, The appeal on that point. 
ails, 

Plaintiff has filed a memorandum of 
objections appealing against the Subordi- 
nate Judge's order that he must deposit half 
the purchase-money. I do “not think that 
Leslie v. Sheill (4) and Gurusami Pantulu v. 
Budhkaran Lall (3; on which Mr. Somayya 
has relied to show that a defendant who when 
a minor has obtained money on loan or 
mortgage by representing himself as a major 
cannot be compelled torefundit,are of much 
interest in connection with this aspect of the 
present case. Here plaintiff comes to Court 
and asks for relief by way of a declaration 
that Ez. Iis void so farasit relates to his 
share of the property, and under s. 41 of the 
Specific Relief Act that relief may be grant- 
ed to him on the condition that he makes 
such compensation to defendant as justice 
may require, Mallacheruvu Raghavayya 
v. Mallacheruvu Subbayya (2) is authority 
for that if any is required. Nor isit neces- 
sary, inmy opinion, to attempt to trace in 
any detail where the purchase-money for 
plaintiff's share of the property went or 
to attempt in such a case as this to distin- 
guish between restitution and re-payment. 
The Subordinate Judge has found that 

„except an advance payment of Rs. 100 made 
to plaintiff's brother, the-whole of the pur- 
chase-money was paid to plaintiff and his 
brother jointly and that plaintiff derived 
full benefit from the purchase-money. In 
the circumstances, the fact that the disposal 
of Rs. 400 out of the total purchase- 
money Rs. 2,500 has not been shown by the 
evidence’does not affect the propriety of 
the latter finding. An attempt has heen 
made on plaintiff's behalf to question this 
finding at the hearing in other respects; 


(5) 39 Ind. Oas. 401; 43 I. A. 256 at p. 264; 21 0. W. 
N.257: (1917) M. W. N. 162: 19 Bom. L. R. 157; (1916) 
2 A.O. 575; 86 L, J. P, O. 15; 115 L, T. 564; 32 T, L. 
R. 678 (P. C.). í 
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but, as plaintiff has not had the evidence 
printed, be cannot succeed in that attempt. 
Since the date of Es. I plaintiff and his 
brother have become divided, and plaintiff 
is in possession ofhis share of the family 
property. In the circumstances the Sub- 
ordinate Judge’s decision to make plaintiff's 
success in the case conditional on his pay- 
ment ofthe Rs. 1,250 appearsjust and pro- 
per. The objection in regard to mesne 
profits, which has been raised in plaintiff's 
memorandum, has not been argued before 
me. 

An additional ground of appeal has 
been filed subsequently by defendant, to 
the effect that plaintiff should have been 
directed also to pay him Rs. 150, half the 
amount spent by defendant in improving 
the land while in his possession since the 
dateof Ex. I. About this there is only the 
vague evidence of defendant himself un- 
supported by any accounts. The point 
does not appear to have been argued before 
the Subordinate Judge. I see nosufficient 
reason to interfere with the Subordinate 
Judg:’s decision in this respect. 

Buth the appeal and the memorandum 
of objections are dismissed with costs, 

V. N. Y. Appeal dismissed. 


OUDH CHIEF COURT. | 
Seconp OiviL APPEAL No. 52 of 1925." 
January 1., 1926. ` 
Present:—Mr Justice Raza, - 
AHMADULLAGH AND OTHBRS—DEFENDANTS 
—APPELLANTS 
VETSUS 
BASHIR AHMAD—PLAINTIFF AND 
Musammat RUQQAN BIBI—DeErsenpant 
- - RESPONDENT. 
Limitation Act (TX of 1908), Sch. I, Art. 1p4—Co-: 
owners—Suit for  possession—Limitation—Ouster— 


Adverse possession. 

The possession of one co-owner: must be deemed to 
be the possession of all the co-owners, unless there 
was some act of ouster by which one of the ¢>owners 
was deprived of possession by another. [p. 857, col. 1.] 

Where parties are co-sharers and no partition has 
taken place between them, mere non-participation of 
profits by one and occupation and enjoymen of the joint 
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property by the others is not per se adverse possession. 
There must be adisclaimer of others’ right by an 
open assertion of a hostile title on the part of the 
other co-owner setting up adverse possession and 
notice of such disclaimer to the others. Limitation 
against a co-sharer does not begin to run until his title 
isopenly denied. [p. 857, cols. 1 &2.] 

Where in a suit for possession the plaintiff has 
established his title as a co-owner, the onus is on the 
defendant co-sharer to plead and prove adverse: pos- 
session for the statutory period. Article 144 of Sch. I 


o ai Limitation Act applies to such a case. [p. 857, 
col. lj] - 


Secretary of State for Ind'a v. Chelikani Rama 
Rao, 35 Ind. Cas. 902; 39 M. 617; 31M. L. J. 324; 20 C. 
-. W.N. 1311; (1916) 2M. W. N. 224; 14 A. L. J. 1114; 
20 M. L. T. 435; 4 L. W. 486; 18 Bom. L. R. 1007; 25 
C. L.J. 69; 431. A. 192 (P. C.), followed. 


Appeal against a decreeof the District 
Judge, Fyzabad, dated the 3rd November 
1924, modifying that of the Additional Sub- 
ordinate Judge, Sultanpur, dated the 7th 
May 1924. 

Mr. Hyder Husain, for the Appellants. 

Mr. M. Wasim, for Respondent No. 1. 

dJUDGMENT.—This is an appeal from 
adecree of the learned District Judge, 
Fyzabad, dated the 3rd November 1924, 
modifying a decree of the learned Addition- 
al Subordinate Judge, Sultanpur, dated 
the .7th May 1924, partially decreeing the 
plaintiff's claim. This wasa suit for pos- 
session of a certain zemindari property speci- 
fied'in the plaint. The relative position of 


the parties will appear from the following 
pedigree: ~ 


t 


SHUKURULLAH 


Soca | 





Afusammet Mariam 


| Y Musammat Butul Bibi, 
Bibi, (1st wife) 


(second wife) 





5 
| Musammat Ruggan, Ehsan Ullah, 





defendant defendant 
l No. 1. No. 3. 
Ahmadullah, Musammat Musammat 
detennant Asya. Mogiman, 
No. 


| 
Mohammad Zahir 





f i 
Mohammad Sadiq T Abid. 


Shukurullah died about 35 years ago. His 
second wife, Musammat Butul Bibi died in 
his life-time. The plaintiff obtained a sale- 
deed from Musammat Ruqqan, defendant 
No. Lon the 26th May 1919. He brought 
the present suit for possession of the pro- 
yerty on = basis of that deed. His’ case 
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was that Musammat Ruggan was entitled - 
to a sharein the inheritance of her father 
Shukurullah and her mother Musammat 
Butul ‘both. The defence which was rals- 
ed by the defendants and which is material 
to this appeal is as follows :— 

1, Musammat Ruqgan was excluded from 
inheritance by custom, so far as Shukurul-. 
lah’s property is concerned. 

2. She was never in possession of the pro- 
perty in suit within limitation. 

The first Court gave the plaintiff a money- 
decree against the defendant No. 1; but 
dismissed the claim for possession of the 
property, finding both the points mentioned 
above, against the plaintiffand in favour 
of the defendants. The lower Appellate 
Court allowed the appeal and modified the 
decree of the first Court and gave the plaint- 
iff a decree forjoint possession against the 
cefendants Nos. lto 4in respect of a 13/ 
16th pies share in the villages in suit be- 
longing to Shukurullah and Musammat 
Butul Bibi. The plaintiff was also given a 
decree for Rs. 593-12-@ as against defendant 
No. 1(Musammat Butul Bibi) together with 
interest at 6 per cent. per mensem on the 
said amount from the 26th May 1919 to 
the date of realization. 

This appeal has been filed by Ahmedullah 
and Ehsanullah, brothers of Musammat 
Ruqqan. Ehsanullah has sold his share to 
Mohammad Azim whois the appellant No. 
3 in thisappeal. The share sold by Ehsanul- 
lah exceeds his legal share to the extent of 
a 6/l16th pies share, 4 

The appellants challenge the findings of 
the learned District Judge on the two points 
mentioned above. It is admitted by the 
parties that 13/16 pies share is the share to 
which Musammat Ruqqan is entitled under 
the Muhammadan Law in the property of 
her father and her mother both. 

I take up the first point. The family 
custom has been set up in respect of the 
father’s property only. There isno docu- 
mentary evidence to prove the alleged 
custom. Two wajib-ul-araiz have been pro- 
duced in this case. Exhibit 24 is the wajib- 
2, the wajib- 
ul-arz of Asroga. Shukurullah “was a 
residant of Satthin. According to the 
wajib-ul-arz of Satthin, the rules of 
Muhammadan Law are observed there in 
questions regarding succession. According 
to the wajib-ul-arz of Asroga, daughters 
are excluded from inheritance by custom: 
That wajib-ul-are was dictated by Sham- 
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_ Sher Ali Khan, “karinda" of one Bibi 
Ghasiti. It appears that Musammat Ghasiti 
‘was the wife of one Pir Ali, maternal uncle 
of Shukurullah. It may be that Shukurullah 
had got the Asroga property through, 
Musammat Ghasiti but the wajib-ul-arz of 
that village cannot help the defendants in 
this case. In tthat wajib-ul-arz the custom 
prevailing in the family of Musammat 
Ghasiti was recorded. That custom cannot 
anyhow be the custom of Shukurullah's 
family. The oral evidence which has been 
produced to prove the alleged custom 
is quite worthless and must be reject- 
ed. The learned District Judge has sub- 
jected the whole evidence to a careful 
analysis. Some instances are cited, but no 
connection‘of,these instances with Shukurul- 
lah's family is shown. The oral evidence is 
quite unreliable and was properly rejected 
by the learned District Judge. The first 
point must, therefore, be decidedagainst the 
defendants, 


The second point also must be decided 
against’ the defendants. The appellants’ 
learned Counsel has argued, with reference 
to the plaint, that Art. 142 of the Limitation 
Act governs thecase. I am not prepared 
to agree with him on that point. I have 
examined the plaint carefully. I am of 
opinion, having regard to all the allegations 
in the plaint, that the present suit falls 
under Art. 144 of the Limitation Act. Under 
Art. 144 where plaintiff has established his 
“title, theonus ison the defendants both to 
plead and to prove adverse. possession for 
the statutory period [Secretary of State for. 
India, v. Chelikant Rama Rao (l) and’ 
Inderpal Singh v. Thakur Din Singh (2).] 
The possession of one co-owner must be 
deemed to be the possession of all the co- 
owners, unless there was some act of ouster 
by which one of theco-owners was deprived 
of possession by -another.* The mere fact 
that the defendant No. 1 was not inenjoy- 
ment of the rents and profits of the property 
in ‘suit does not establish that her brothers 
and co-sharers were in possession adverse 
to her. It is no‘ shown that they ever set 
up any tifle adverse to the defendant No. 1, 
Where parties are co-sharers and no par- 
tition has taken place between them, mere 


(1) 33 Ind. Cas. 902; 39 M. 617; 31 M. L. J. 324; 200. 
W. N. 1311; (1916)2 M W. N. 224; 14 A.L. J. 1114; 
20 M. L. T. 435; 4 L. W. 488; 18 Bom. L. R. 1007; 25 
0. L. J. 69; 431. A. 192(P. 0). 
| 2 78 Ind. Oas. 895; 27 O. ©. 77;100.L. J. 646; A. 
1. R. 1924 Oudh 266. 
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non-participation of profits by one and oc- 
cupation and enjoyment of the joint pro- 
perty by the others isnot per se adverse 
possession. There must be a disclaimer of 
others’ right by an open assertion of a hostile 
title gn the part of the other co-uwner set- 
ting up adverse possession and notice of 
such disclaimer tothe others. Limitation 
against a co-sharer does not begin to rin 
until his title is openly denied. $ . 
I do not think it proper or necessary to 
interfere with the diseretion of the learned 
District Judge in awarding. costs in this 
appeal. The result is that the appeal fails 
and must be dismissed. I dismiss the ap- 
peal with costs and order the appellants to 
pay the costs of the contesting respondent 
in this Court. The decree of the lower 
Appellate Court is confirmed in all respects, 
N. H. Appeal dismissed, 


——— 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL CIVIL JURISDICTION 
: No. 120 oF 1924, 
March 20, 1925. 
Present:—Sir Lancelot Sanderson, 
Kr., Chief Justice, and Mr. Justice Rankin, 
Tus OFFICIAL TRUSTEE or BENGAL 
—PLAINTIFF—APPELLANT 
versus 
W. G. BOWDEN—Derenpant— 


RESPONDENT, 

Caleutta Rent Act (III of 1920), s. 11—Landlord 
and tenant—Covrenant not to'sublet without written 
consent--Breach of covenant—Waiver of breach— 
Ejectment. 

Where a lease provides that the lessee shall not 
assign, sub-let or part with possession of the demised 
premises or any part thereof without the previous 
consent in writing of the lessor but that such consent 
shall not be unreasonably withheld in the case of a 
responsible and respectable person, and the lessee 
subsequently sub-lets the premises, without the 
written consent of the lessor, the lessor continuing 
to receive the rent with knowledge ofthe sub-lease 
and without objection thereto, the breach of covenant 
is merely technical and the subsequent receipt of 
rent by the landlord amounts to a waiver of the breach. 
In such a case it cannot be held thatthe tenant has 
failed to perform the conditions of the tenancy within 
the meaning of s. 11 (1) of the Caleutta Rent Act, 
[p. 859, col. 2.] 

Per Rankin, J—The last words of sub-s. (1) of 
s. llofthe Calcutta Rent Act cannot possibly mean 
that because a breach of covenant was committed by 
a tenant in 1921, which was perfectly harmless, was 
never made a grievance of, and as to which no request 
for compensation or damages was ever made, therefore, 
it is impossible for the Court to give the tefant, in 


1924 the benefit of the Rent Act. [ibid] © 
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Appeal against the judgments of Buck- 
land, J, dated the 22nd February 1924 and 
of Ghose, J., dated the20th May 1924. 

Mr. Pugh (with him Mr. Barwell), for the 
Appellant. 

Mr. B. K. Ghosh (with him Mr, P. C. Basu), 
for the Respondent. 

— JUDGMENT. 

Sanderson, C. J.—This is an appeal 
from two judgments, the first of which was 
delivered by my learned brother Mr. Justice 
Buckland on the 22nd of February 1924, 
and the second of which was delivered by 
my learned brother Mr. Justice O. C. Ghose 
on the 20th of May 1924. 

The suit was brought bv the plaintiff, the 
Official Trustee of Bengal, as Trustee of 
‘the Estate of Anna Apcar, on the 5th of De- 
cember 1933: and, it was alleged that the 
defendant had been the lessee under a 
lease, dated the 20th of November 1919 for 
a period of four years, the term of which 
expired on the 30th day of September 
1923. ~ 

There was a further allegation that on 
the 13th of August 1923, the plaintiff gave 


notice to the defendant to quitand vacate 


the premises on the expiry of the lease, 
a3 the premises were required for the use 
aud occupation of one Johannes Apcar, the 
present sole beneficiary under the trust. 

The plaint alleged that the defendant 
failed to give possession of the premises 
and, it then contained a definite statement 
.that “the premises were bona fide required 
for the use and occupation of the said bene- 
ficiary Johannes Apcar.” 

It is, therefore, clear that when this 
plaint was filed, the plaintiff had the pro- 
visions of the Calcutta Rent Actin mind, 
and he was asserting in effect that the 
Caleutta Rent Act would not protect the 
defendant from an order of ejectment by 
reason of the fact that the premises were 
bona fide required forthe use and occupa- 
tion of Mr. Apear. It is material to notice 
this and because of what occurred at the 
trial. The suit was heard on the 2ist and 
the 22nd of February. On the second day, 
namely, the 22nd, it appears from the judg- 
ment of my learned brother Mr. Justice 
Buckland that the learned Counsel for the 
plaintiff then stated for the first time that 
‘he relied not only on theallegation that the 
premises were required for the use and oc- 
cupation of Mr. Apcar but also upon the 
latter wordg ofs. 11, sub-s. (1) of the Calcutta 
Rent Act. 
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The learned Judge came to the conclu- ' 


sion that it was not proved that the pre- 
mises were bona fide required by Mr. Apcar 
for his own occupation, and, I need not say 
more than that I agree with the learned 
Judge's finding upon that question of fact. 
The learned Judge then allowed the other 
point, which had been raised by the learned 
Counsel for the plaintiff, to be investigat- 
ed: and, he: gave directions that the 
necessary pleadings . should be filed by 


the one side and by the other: and, he 


adjourned the hearing of the suit for a 
month. 


The suit then came before my learned | 


brother Mr. Justice O. O. Ghose. 

The allegations upon which the plaintiff 
relied on that occasion were these: He 
relied first of all upon a covenant in the 
lease which isas follows: “The lessee doth 
hereby covenant with the lessor not to 
assign, sublet or part with possession of 
the said premises or any part thereof with- 
out the previous consent in writing of the 
lessor, but such consent shall not be un- 
reasonably withheld inthe case of a res- 
ponsible and respectable person other than 
a boarding house keeper or tenants other 
than Europeans:” and, it was alleged on 
behalf of the plaintiff that the defendant 
without the knowledge or consent of the 
plaintiff and without application made for 
the consent of the plaintiff, sublet and gave 
possession of the upper fluor of the pre- 
mises, during the subsistence of the lease, 
toene Mr. Stevenson ata monthly rent of 
Rs. 225 and that the defendant also without 
such knowledge or consent and without 
such application made, and during the sub- 
sistence of the said lease, sublet and parted 
with possession of and was now subletting 
certain of the godowns, forming part of the 
said premises to other persons a3 monthly 
tenants, and that such persons were now in 
possession .thereof. 

The learned Judge came to the conclu- 
sion that there had been a breach of the 
covenant in question ; and he stated that, in 
his opinion, the question was whether or 
not there had been a waiver of the, breach 
of that covenant, He then concluded as 
follows: “In my opinion, therefore, there 
was waiver of forfeiture of the lease, and 
accordingly the plaintiff's suit for ejectment 
must fail and be dismissed.” 

With muchrespact to tha learned Judga, 
it seems to me that the conclusion at which 
the learned Judge arrived was not framed 


x 
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in the correct manner. Waiver of the 
breach of the covenant and waiver of the 
forfeiture are not the same things. In my 
judgment there was no forfeiture, becanse 
even though there may have been a breach 
of covénant the lessor had not done any 
act which showed his intention to deter- 
mine the lease, a3 provided by s. 111......... 
(gjofthe Transfer of Property Act, 1832, 
and the learned Counsel who appsared for 
the appellant agreed that ia this case there 
was no forfeiture. But 1 understand that 
the learned Judge meant to come to the 
conclusion that the plaintiff had in fact 


_waived the breach of ithe covenant and 


that consequently the plaintiff was not en- 
titled to succeed. 

With regard to the two allegations upon 
which reliance was placed and as to which 
there is really no question of fact before 
us, it appears to me that the alleged sub- 
letting of the godowns is of no avail to the 
plaintiff in this case, because’ as I under- 
stand the case, the position seems to be 
that the godowns were sublet before the 
lease was executed and that the ground 
floor, in the time of the defendant's. pre- 
decessor, as well as in the time of the 
defendant, had been used as an office for 
the purpose of conducting the business of 
the Melitus Estate and that those facts 
must have been known to every one con- 
cerned. 

The other matter relating to the sub- 
letting of the upper floor to Mr. Stevenson 
isin a.different position: Mr. Stevenson 
went into possession in April 1921, and re- 
mained-there until April 1923: and, the 
learned Judge has found as a fact that the 


plaintiff, the Official Trustee, knew either, 


in July orin August 1923 that there had 
been a subletting to Mr. Stevenson. That 
finding of fact of the learned Judge has 
not been contested in this Court. 

The question, therefor®, remains whether 
the subletting to Mr. Stevenson in April 
1921 is sufficient to prevent the defendant 
from relying upon the provisions of the 
Oalcutta Rent Act, z 

Section 11 (1) provides as follows : “Not- 
withstanding anything contained in the 
Transfer of Property Act, 1882, the Pre- 
sidency Small Cause Courts Act, 1882, or 
the Indian Contract Act, 1872, no order 
or decree for the recovery of possession of 
any premises shall be madeso long as the 
tenant pays rent to the full extent allow- 
able by this Act, and performs the condi- 
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‘judgment there was no doubt 
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«o In my 
a technical 
breach of the covenant committed by tha 
defendant in April <1921 when he sublet 
the upper floor of the premises to Mr, 
Stevenson : and, the technical breach con- 
sisthd in that- he failed to apply for the 
plaintiff's consentin writing to that sub- 
letting. There is nothing to suggest "that 
if he had applied.he would not have got 
the consent of the lessor or if the consent 
had been refused it is possible that the 
defendant might have let it to Mr. Steven- 
son without: such consent on the ground 
that he was a responsible and respectable 
tenant. That is the technical breach and 
the only breach upon which, in my judg- 
ment, the plaintiff could rely in this case, 
Ihave nodoubt that that technical breach 
was waived by the Official Trustee when ha 
heard about it in July or August 1921 It 
is clear that he received the rent for August 
and September 1923 after he had obtained 
that knowledge. He never made the 
smallest complaint about the upper floor. 
being sublet to Mr. Stevenson in April 1921, 
and he did not take any steps to terminate - 
the tenancy on the ground of the breach of 
the covenant to which I have referred. I. 


tions ofthe tenanty .... ." 


‘have no doubt that there was a complete- 


waiver by the plaintiff of the technical 
breach of the covenant. 

In these circumstances, in my judgment, 
it cannot be said that the defendant failed- 
to perform the conditions cf the tenancy: 
within the meaning of s. 11 (1) of the 
Calcutta Rent Act. 

For these reasons, in my judgment, the 
conclusion at which the learned Judge 
arrived was correct and this- appeal must. 
be dismissed with costs. g ; 

Rankin, J.—I agree. With reference 
to the words in the first sub-s.of s. 11 
of the Calcutta Rent Act, there are some 
things that those words must import, some 
things which they may import and there 
are some things which they cannot import. 
I do not think that they cán possibly 
mean that because a breach of covenant 
was committed in 1921 which was perfectly 
harmless, which never was made a griev- 
ance of, and as to which no request for 
compensation or damage was ever made, 
therefore, it is impossible for the Court to 
give the tenant in 1924 the benefit of the 
Rent Act. Whether the phrase “and per- 
forms the conditions of the tenancy” must 
be read as applying only to ethe time, .: 


s 
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during which the tenant's right to posses- 
sion depends entirely upon the Calcutta 
Rent Act, has been argued before us, If 
that position be correct it still remains that 
by the-last words of the proviso to sub-s. (1) 
the Court could in a proper case take into 
account breaches of the conditions of the 
tenancy committed during the course of 
the driginal tenancy. Butit is not neces- 
sary for the purposes of this case to deter- 
mine any nice question of construction. 

- The position is that, so far as it appears, 
no objection could have been taken to. Mr. 
Stevenson. Had permission been asked and 
yefused it would presumably have been 
open to the tenant to ignore the covenant 
altogether. Mr. Stevensonappears to have 
been in occupation ofa part of the premises 
for two years. He left in April 1923, 
Whether the Official Trustee at that time 
knew anything about his occupation, it 
seems almost certain that the , beneficiary 
Mr. Apcar to whose instructions the Official 
Trustee paid great attention, must have 
known about this fact. So far from making 
any grievance of the matter, when it- was 
discussed between the Official Trustee and 


his beneficiary in July 1923 the correspond-. 


ence shows that there was no objection at 
all being taken about this question of sub- 
letting. The letter of the 2nd of August is 
not the letter of the man who says “you 
have been guilty of this breach; I do not 
think it necessary to forfeit, but at the end 
of your time you will have to go.” His point 
is that; “The end of your lease is coming, 
1 desire to chargeyou more rent; and cne 
of the things which makes it reasonable for 
me to charge you more rent Is the amount 
ofrent youhave been realising from your 
sub-tenants to say nothing of the rent that 
I prasume is paid for the use of the office.” 
Suppose for the sake of argument that in 
1921 this matter had come to the notice of 
the Official Trustee and the tenant had said, 
“T am very sorry. I should have asked for 
your permission before I sublet,” and the 
lessor had said, “Never mind, it is all 
right,” or suppose the landlord said, “I 
will not forfeit but I shall charge you as 
damages one rupee” and that the tenant had 
paid. It is absurd,in these circumstances, 
to suppose that, because there was a 
technical breach in 1921, that it could have 
been utilized against the tenant at the 
end of 1923 or the beginningof 1924, The 
facts in this case are certainly not so strong 
but they come, in my opinion, to the same 


result: they show, in point of fact,a know- 
ledge of the whole transaction after the 
event without any complaint being enter-- 
tained in the mind of the landlord ‘in respect 
of this matter. Had such a complaint been 
made, anything that could have been asked 
as compensation might have ‘been paid by 
the tenant. In my judgment it would be 
putting an unreasonable construction upon 
s. 11 in this case, if we were to hold that the 
tenant after 1921 was entirely deprived of 
any benefit of the Calcutta Rent Act. I 
entirely agree that the mere question of 
waiver of the right of re-entry is in no way 
conclusive in this case. 

It seems to me that the learned Judge's 
decision was right in the result, and I agree 
that the appeal should be dismissed. 

Z. K. Appeal dismissed. 
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Versus 
KUDDUS SAHIB AND oTHERS—DEFENDANTS 
. — RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 69—Mort- 
gage—Sale, power of, irregular exercise of —Mortgagee, 
right of, to recover balance of mortgage-money— 
Notice, whether necessary—Negligence—Principal and 
agent—Agent acting to best of his capacity, whether 
liable. 

Where one person is employed by another to doa 
certain kind of work with full knowledge of his 
qualifications and the later does the best that he can 
with respect to the work entrusted to him, there can 
be no question of negligence unless he does something 
which any reasonable man with his qualifications 
would have omitted to do. [p. 862, col. 1.] 

Where in a mortgage-deed the amount due for 
principal is not re-payable at any particular time nor 
is anything stated as to when it is to be re-paid, there 
can be no default in payment of the principal sum due 
within the meaning ofs. 69 of the Transfer of Pro- 
perty Act until there is a demand made for the money. 
Lp. 863, cols. 1 & 2.] 

When a mortgagee demands payment of the mort- 
gage-money, he should-bein a position to give back 
the mortgaged property and allow the mortgagor to 
redeem. Where he has wrongfully disabled himself 
from doing so, for instance, by having sold away the 
mortgeged property under an irregular exercise of his 
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power of sale; he cannot sue the mortgagor for the 
© balance of the mortgage-money. fp. 864, col. 1.] 

A mortgagee has a right to make use of his re- 
medies against the mortgagor for obtaining payment 
of his money; but assoon as the mortgage-money 
has been fully paid he is bound to deliver over the 
mortgaged property to the mortgagor. If he has 
made itimpossible for himself to restore the pro- 
perty mortgaged, he cannot proceed against the mort- 
gagor to recover the amount of the mortgage-money. 
[p. 864, col. 2.] 

Per Krishnan, J., Obiter:—In cases falling under 
8.69 ofthe Transfer of Property Act, if interest 
amounting to at least Rs. 500, is in arrears and un- 
paid for three months the mortgagee, if he has got 
a power of sale under the mortgage, can exercise 


the 2y without notice to the mortgagor. |p. €67, 
col. 2, 
Appeal from a decree of Mr. Justice 


Coutts Trotter, passed in the exercise of 
the Ordinary Original Civil Jurisdiction of 
the High Court, in C. S. No. 3 of 1923. 

The Advocate-General and Mr. K. Nara- 
simha Aiyar, for the Appellant. 

Mr. T. Paitabhirama Aiyar, for the Re- 
spondents. 


JUDGMENT. 

Kumaraswami Sastri, J.—This is 
an appeal from the decision of Justice 
Coutts Trotter dismissing the plaintiff's suit; 
the plaintiff which is a fund sued to recover 
Rs, 6,032-9-6 with costs and further inter- 
est, Plaintiff's case is that the lst’ defend- 
ant applied for a loan to the fund of 
Rs. 10,000 on the mortgage of two of his 
properties, 17, Thacker Street, Vepery, and 
17, Perambore sBarracks Street. On his 
application the usual form and papers were 
filed with the 2nd defendant who is the 
appraiser and the 3rd defendant who is 
the surveyor of the fund in the usual 
course of business to value and appraise 
the properties, that they wrongfully valued 
the properties at about Rs. 12,000 and odd 
.while the real value of the properties was 
much lower, thaton the strength of their 
valuation the fund advanced Rs. 9,475. to 
the lst defendant and got the mortgage- 
deed, Ex. C executed onthe 8th February 
1921, that as the defendant did not pay the 
money due on the mortgage the mortgaged 
property was sold under power of sale 
reserved to the plaintiffs under the deed 
of mortgage on the 13th and 2Ist October 
1922 when the properties realised “only 
Rs. 2,150 and Rs. 2,600 respectively as 
against the sum of Rs. 10,782-9-6 due on 
the mortgage atthe date ofthe sale, that 
the lst defendant has to pay Rs, 6,032-9-6, 
the difference between the amount due on 
fhe date of the sale and the amounts 


realised by private sale, that the 2nd and 
3rd defendants by their wrongfully apprais« 
ing the property at an amount far in excess 
of the actual value acted in conspiracy with 
the lst defendant to defraud the fund and 
acted also with gross negligence in the valua- 
tion and that they are, therefore, liable to 
pay the difference between the actual value 
of the property and the amount due on the 
mortgage. The Ist defendant denied the 
claim of the fund. He pleaded that the 
properties mortgaged were worth about 
Rs. 20,000, one property being worth Rs, 8,600 
and the other Rs, 12,000, He sets up. an 
agreement whereby the fund itself pro- 
mised to lend the money in order to enable 
him to redeem a prior mortgage. He 
states that the power of sale was wrongfully 
‘exercised and the sale is not binding on 
him. He also pleads that the property was 
under-sold collusively by the fund. 

The defendants Nos, 2 and 3 denied that 
they overvalued the properties. They denied 
that there was any fraud or collusion be- 
tween them and the Ist defendant. They 
stated that the property was correctly 
valued and that they are not liable for the 
deficiency ifany. Theyalso pleaded that 
the sale was not properly conducted. 

Justice Coutts Trotter dismissed the 
plaintif’s suit against defendants Nos. 2 
and 3. He held that there was no conspi- 
racy or negligence and as regards the Ist 
defendant he held that the power of sale 
was improperly exercised, that notice was 
not properly given and that consequently ~ 
the plaintiffs have no right to claim any 
deficiency. So far as the 2nd and 3rd 
defendants are concerned the learned Ad- . 
vocate General who appeared for the fund ` 
conceded that no case of conspiracy was 
proved but.he supported the appeal on the 
ground that the defendants grossly over- 
valued the property. Reliance was mainly 
sought to be placed on the evidence of 
Mr. Aiyaswami Mudaliar who was called: 
by the plaintiffs to prove the value. I am 
not satisfied on the evidence that the de- 
fendants Nos. 2 and 3 negligently over- 
valued the properties or that there was 
any conspiracy between the parties. The 
2nd and 3rd defendants have given evi- 
dence as to what they did so far as the 
valuation of the properties was concerned, 
There are some facts which to my mind make 
it rather clear that there could not have 
been over-valuation which is now sought 
to be suggested, I find on the evidence of 
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the Ist defendant that there were previ- 
‘ous mortgages on this property in favour 
of the Madras City Co-operative Bank ata 
‘time when there wasonly one item of pro- 
perty in existence and the other was only 
a vacant site. We find that at that 
time a sumof Rs. 5,000 was lent and under 
the" rules of the Bank only: 2/3rd can be 
lent so that about a year before the suit 
mortgage, the properties were valued by 
that Bank at.Rs. 7,500. I also find that a 
sowcar lent Rs. 3,000 on one item of pro- 
perty. The evidence is that after the 
mortgage to the Bank, the Ist defendant 
built on the vacant site ata cost of about 
Rs. 5,000 so that at the time of the mort- 
gage to the fund it is difficult for me to 
believe that the property was worth only 
about Rs. 4,000 as Mr. Aiyaswami Mudaliar 
would have us believe. Under these cir- 
cumstances I think that there has been ‘no 
cass made-out against the 2nd and 3rd de- 
fendants either on the ground of conspiracy 
or on the ground of negligence. As pointed 
out by the learned Judge the 2nd and 3rd 
‘defendants were employed by the fund 
with knowledge of their qualifications and 
so far as they are concerned they did what 
they thought to be the best. There can be 
no question of negligence unless they have 
done anything which any reasonable man 
with their qualifications would have omit- 
ted to do. ‘The fund which employed them 
‘was aware of their qualifications. | 
I may say in tnis connection that I dis- 
agree with the learned Judge in the view 
he takes that there hus been anything in the 
conduct of Mr, Sivagnana Mudaliar which 
is unprofessional. Hè got permission from 
the High Court to act as legal adviser and 
director of thisfund. So far as the busi- 
ness of the fund is concerned, it appears 
-that the fund consists of persons who take 
shares and borrow monies and what the 
share-holders get is about 9 per cent. com- 
“pound interest and it is only the balance 
that is divided. It is divided in such a way 
as to give a remuneration to the legal ad- 
viser, the director, the appraiser and others, 
In this case it cannot be said that the 
percentage allowed to Mr. Sivagnana Muda- 
lar is anything which can be said to be 
high or unreasonable. On the contrary it 
works out at a very low figure, about 
. 200 a year. 
aS pears the directors I do not think 
they cat be blamed for employing the 
Qnd and 3rd defendants because in their 


case also the qualifications will depend on 
the remuneration and they could’ not have 
gone and employed experts or men with 
high qualifications having regard to the 
very. small remuneration paid to both of 
them. ‘ney had to fix the remuneration 
according to.the funds in their hands. I 
do not think it can be said that.in employ- | 
ing the 2nd and 3rd defendantsthe direct- 
ors were guilty of negligence or were answer- 
able foremploying persons whe ought-not to 
have been employed, more especially as we 
fiad in this case that during all these years 
there have been no complaints made by the 
share-holders or anybody of any misconduct 
or any loss that arose to the fund by their 
employment. 

So far as I have dealt with the case of 2nd 
and 3rd defendants which seems~to us to 
be fairly clear. The caseof the Ist defend- 
ant is alittle more complicated, So far as 
the sale is concerned the evidence of the 
Secretary is that this sale was conducted 
in pursuance ofa notice, Ex. D which was 
given on the 26th July 1921. The sale 
took place on the 13th and 2I!st October 
1922 about 15 months after the date of the 
notice. It also appears that after the notice 
was given, the fund received payments of 
Rs. 300 while the amount due at the date of 
the notice was about Rs, 442, No payments 
were made subsequently. So far as the 
notice is concerned [ have little doubt that 
the receipt of Rs. 300 after the notice and 
the staying of the sale as threatened was 
clearly an abandonment of any rights which 
the fund wanted to enforce by reason of 
the notice. They received the money and 
kept quiet 15 months after. Ido not think ` 
that the fund could -act on that notice at . 
the expiration of sucha longtime. Fresh 
notice ought to have been given if they want- 
ed to sell. . 

Then the questton is whether the fund is 
entitled to sell without giving any notice, 
On this part of the case we have to see the 
Articles of Association and the mortgage- 
deed. The Articles of Association define 
the rights between the share-holders and 
the fund. This is clear from s. 2: of the 
Indjan Companies Ast. In this case the 
loan was to ashare-holder. Article 72 runs 
as follows :— i : 

“Tf any person who has received loans 


_on mortgage of moveable or immoveable 


properties, fails to pay the monthly interest 
regularly and allows such interest at any 
time to accumulate to what shall be dug 
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-© for three months, the Secretary shall call 
upon him by notice in writing to pay the 

. principal and interest due and in default 
of such payment the property shall be 
liable to be sold by public auction; provid- 
ed always that the Secretary may atany time 

- before the commencement of the sale at his 


discretion withdraw from sale any property | 


moveable or immveable the arrears of 
interest on which shall be less than what 
shall be due as interest for three months.” It 
is argued by K. Narasimha Iyer that this is 
merely a direction tothe Secretary and it 
confers no rights on the share-holder or 
the mortgagor. I do not think that this 
contention can be upheld. It is clearly a 
provision put in inthe interests of both the 
fund and the mortgagor, the fund being 

, entitled to sell if three months’ interest is in 
arrears, the mortgagor being entitled todue 

_ notice to enable him to pay up. The deed 
of mortgage, Ex. O provides fora power of 
sale, ‘l'ne clause runs as follows :— 

“Jf with regard to the interest payable 
every month accordingly, three months’ 
interest falls in arrears at any time or if 
the Nidhi being in need of the principal 
andinterest gives intimation by means of 
notice to pay off the same and I or my 
heira fail to pay the principal and interest, 
the Nidhi itself shall sell the aforesaid 
houses and grounds by public auction or 
private sale under s. 69 of the Transfer of 
Property Act and credit the expenses in 
connection with the said sale and whole of 
the amount due by me to the Nidhi; andif 
there is excess itshould be paid‘to me. If 
there is shortage I shall myself be respon- 
sible and pay the amount falling short to- 
gether with interest as mentioned above”. 
it ends as follows:—‘Further, until this 
mortgage debt is discharged I shall be 
bound by the rules now in force in the 
Nidhi and the rules which may be framed 
from time to time”. ° 

This mortgage, therefore, incorporates 
the provisions of the Transfer of Property 
Act and of the Articles of Association. 
The amount due for principal is not re-pay- 
able at any particular date. Noris any- 
thing stated as to when it is to be re-paid. 
Under these circumstances it seems to me 
to be clear that until thereis a demand 
made for the money, there can be no de- 
fault in payment of the principal sum 
due. No doubt the fund could have sued 
the next day forthe money or the mort- 
gagor might have offered to redeem the 


payment a default within s. 69 of the Trans- 
fer of Property Act. Imay refer in this 
connection to the case in Ramadh Bibi 
Ammal v. Kandasami Pillai (1) where 
Justices Spencer and Krishnan have dis- 
cusses the question of what is the mean- 
ing of default and they incline to the view 
that before there can be said tobe defanlt 
where no time is fixed there ought to be 
ademand. Section 64 of the Transfer of 
Property Act begins by stating that the 
power of sale inthe mortgage-deed con- 
ferred on the mortgagee orany person in 
his behalf to sell or concur in selling, 
in default of payment of the mortgage- 
money, the mortgaged property or any 
part thereof without the intervention 
of the Court is valid in certain specifi- 
ed cases. Then it says in what cases 
such power of sale will be valid. There 
is to be a default in the payment of the 
mortgage-money. Now, in this case, read- 
ing s.6) with the Articles of Association 
and the mortgage-deed, I am clearly of 
opinion that before the sale is held for the 
purpose of recovering principal and in- 
térest due on the mortgage notice has to be ` 
given and the learned Judge was right 
in coming to the conclusion that the want 
of notice was an irregularity because the 
fund did not actina manner that would 
entitle them to have sold the property 
rightly. There was no notice given before 
the sale. It is suggested that there was a 
notice of the date of the sale sent to the 
lst defendant to his address but that was 
returned as he was not in Madras and it 
cannot be said that that notice was not a 
notice required by the Transfer of Property 
Act or Art. 72. It is unnecessary in this 
case to decide {the wider question raised 
whether in case of interest alone being 
due notice is necessary ; because I think 
that if Art. 72 is also to be considered 
notice is necessary whether the sale is 
for the amount due for principal or 
interest. There having been, therefore, 
no proper notice under Art. 72 as regards 
sale of this property, the questionis whe- 
ther the plaintiffs can sue to recover the 
balance which is claimed under the sale, 
The evidence in the case shows that the 
sales were not properly held. One item 
of property was purchased by Swaminatha 
Mudaliar a relation ofa director benami in 
the name of his brother. So far as the sale 


1) 51 Ind. Cas. 724; 9 L, Wi 470; (1018) M. W, X 


pext day but that would not make non= ast 25 M, L, T, 154, 
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is concerned, it appears that there were 
only three bidders as regards that item. 
One was the Secretary hiniself and the other 
two, Munisami Naicker and Murugesa 
Mudaliar. It appears from the evidence that 
the sale was adjourned from time tq time. 
Only 200 noticesseem to have been printed 


for all the six occasions on which sales were . 


adjourned and no proper notice was given 
so as to enable the general public to come 
and bid for the properties. I do not think 
that on the evidence on records the sale 
can be said to have been duly and properly 
held so as toentitle us to hold that the 
prices realised at the sales were fair and 
adequate prices. Having regard to. the 
evidence as regards the value of the pro- 
perty given by the plaintiff I do not think 
I can hold that the sales were for adequate 
prices. I am of opinion that the proper- 
ties mortgaged are worth at least 10,000. 
rupees, 

The next question isasto whether the 
plaintiffs are entitled to sue forthe balance 
which they claim even though the power 
of sale was improperly exercised and even 
though there were irregularities in the sale, 
and low prices realised leaving. the Ist 
defendant to file a counter-claim or a sepa- 
rate suitfor damages, or whether the suit 
itself cannot be maintained. Before dealing 
with the question it‘ must be remembered 
that the suit is not against the purchaser 
of the property as he is not a party to the 
suit, andit isnot by the defendant to re- 
deem or get- damages-for wrongful sale but 
it is a suit by the-plaintiff against the de- 
fendant to recover the balance of mort- 
gage-money. ‘The case does not fall within 
s. 6J of the Transfer of Property Act and 
has to be decided on considerations as to 
the general law regulating the rights of 
mortgagor and mortgagee. It is clear that 
when a mortgagee demands payment of the 
mortgage-money, he should be in a position 
to give back the mortgaged property and 
allow the mortgagor to redeem. This is 
the effect of O. XXXIV, rr. 5, 6 and 8 of the 
O. P.C. and mortgage-decrees are always 
drawn in the form that on paymentof the 
money the mortgagee should return the 
title-deeds and, if, in possession, give 
possession to the mortgagor. Where he 
wrongfully disables himself from doing so 
the law in England seems to be that he 
cannot after a wrongful sale sue for the 
balance of the mortgage-money. The au- 
thorities® on the subject are referred to in 


Ellis & Co.'s Trustee v. Dizxon-Johnson 
(2) Lord Justice Warrington refers to the 
tule of equity at page 47U* as followai:— - 

“A mortgagee who cannot or will not re+ 
turn the mortgaged property on payment is 
not entitléd tosue for the debt.” 

He goes on to observe: “There can, I 
think, be no question that such was and is 
therulein equity. In Palmer v. Hendrie 
(3) the rule was there stated by Romilly, 
M. R : ‘These then are the relative duties 
aod reciprocal obligations between mort- 
gagor and mortgagee. The mortgagee has 
a right to make use of all his remedies 
against the mortgagor for obtaining pay- 
ment of his money; but as soon as the 
mortgage-money has been fully paid, he is 
bound to deliver over the mortgaged estate 
to the mortgagor, The question is whether, - 
when the mortgagee has made it impossi- 
ble to restore the property mortgaged, he ` 
can proceed against a mortgagor to recover 
the amount of the mortgage-emoney He 
can undoubtedly,at law, sue upon the cove- 
nant, and consequently, the executors of 
Hendrie are, at law, entitled to recover from 
the plaintiff the unpaid mortgage-money; but 
the mortgagees must perform their recipro- 
cal obligations; they are bound, on pay- 
ment, to restore the property to the mort~ 
gagor, and this—is a most important part— 
‘if it appears, from the state of the transac- 
tion, that, by the act of the mortgagee, un- 
authorised by the mortgagor, it has become 
impossible to restore the estate on payment 
of all that.isdue, lam of opinion that this 
Court will interfere and prevent the mort- 
gagee suing the mortgagor at law." 

The learned Judge also says that this 
statement of the law was cited and adopted 
by Stirling, J., in Kinnaird v. Trollope 
(4) and refers to the rule -being based on 
the very nature of a mortgage security and 
the reciprocal obligations of mortgagor and 
mortgagee and considers it as being in 
accordance with.justice and common sense, 
Sargant, J., observes ; “The cases of Walker 
v. Jones (5), Palmer v. Hendrie (3) and Kin- 
naird v. Trollope (4) have definitely re- 
coguised that, in general a mortgagee or hig 

(2) ee 2 Oh. 461; 93 L. J. Ch. 554; 131 L. T. 652; 
68 S, J. 682; 40 T, L. R. 680. j 

(3) (1859) 27 Beav. :349; 54 E. R. 136; 122 R. R. 426, 

(4) (1888) 39 Ch. D. 636 at p. 644; 57 L. J. Ch. 905; 
59 L. T. 433; 37 W. R. 234. ` 

(5) (1865) 1 P. O. 50; 3 Moo. P. O. (x. s.) 397; 35 L. 
J. P. 0. 30; 12 Jur. (N. s.) 381; 14 L. T., 686; 14 W. R, 


484; 16 E. R 151; 146 R. R. 114. | : 
*Page of (1924) 2 Oh,—[Ed,] 


. 
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assignee cannot recover his debt from the 
mortgagor except upon performing his 
reciprocal obligation of reconveying the 
mortgaged property to the mortgagor and, 
accordingly, where the security for the debt 
was aspecific estate, and through the un- 
authorised acts of the mortgagee it had 
become impossible to restore the estate at 
law, the mortgagee lost the right to sue 
for the mortgage-debt.” All the learned 
Judges of the Court of Appeal are clear 
that a mortgagee who wrongfully disposes 
of property so as to prevent redemption 
could not sue for the mortgage-debt. In 
the case of moveables they thought that if 
he could purchase exactly similar stock and 
deliver he might do so. But in the case of 
immoveable property it is clear that the 
principle could not apply as‘both under the 
Specific Relief Act and otherwise, it is 
presumed that the breach of contract to 
deliver immoveable property cannot be 
compensated for by damages. This deci- 
sion was affirmed by the House of Lords as 
appears from the note in the Weekly Notes 
of the 28th February 1925 page 61 [Ellies & 
Co.'s Trustee v. Dixon Johnson (6)] where the 
Lord Chancellor is reported to have held 
that a creditor holding securities which he 
has wrongfully disposed of could not have 
judgment for his debt. Reference was 
made to Madras Deposit & Benefit Society 
v. Passanha (7) and it is argued that asuit 
would lie to recover the balance. It was a 
reference from the Small Cause Court and 
all that the Judge held was that the pro- 
vision giving 15 days’ notice in the mort- 
gage-deed was invalid but it did not prevent 
a suit for the recovery of the debt. It also 
appeared there that more than three months” 
notice was, asa matter of fact, alleged to 
have been given. It does not appear that 
there was no default in the payment of the 
mortgage-money and the report is so meagre 
that itis difficult to told thatit is clear 
authority for holding that a person who 
sells mortgaged property wrongfully can 
turn round and demand the balance of the 
money leaving the mortgagor to aseparate 
suit for damages. As pointedout in Lillis 
& -Coss Trustee v. Dixon Johrison (2), 
above referred to, it is not a question 
of set-off or counter-claim, it is a question 
of defence to the action itself on the 
ground that it isnot maintainable. The 

(6) (1925) W. N. 61; (1925) A. C. 489; 94 L. J. Ch. 
pels (1925) B. & C. R. 54; 133 L. T., 60; 69 S, J, 395; 41 


(7) 11 M. 201; 4 Ind, Dec, (x, 8.) 140, 
pa 


latest decision of the House of Lords and the 
Court of Appeal are clear so far as the law 
goes. The sections of the Conveyancing Act 
as to power of sale do not differ in any 
material partfrom s.,69 of the TransferofPro- . 
perty Act, the sestions of the Conveyancing 
Act being almost identical with the sections 
of the Transferof Property Act, I thinkthere is 
clear authority for holding that where there 
has been a wrongful sale it is notopen to 
the mortgagee who has put it out of his 
power to allow the defendant to redeem to 
sue the mortgagor for recovering the 
balance of the mortgage-money. We think 
that the judgment of Justice Coutts Trotter 
is correct and that the suit against the lst 
defendant also fails. In the result the 
appeal fails and is dismissed with costs 
three sets. 

Krishnan, J.—In this case the fund 
called the Purasawalkam Janopakara Nidhi, 
Ltd., isthe appellant ‘before us, The suit 
of the fund against the three defendants 
has been dismissed by Mr. Justice Coutts 
Trotter and hence the appeal against the 
defendants. The lst defendant a Mubam- 
madan and a share ‘holder of the fund appli- 
ed fora loan of Rs. 10,000 from the fund 
on the security of two of his propertiesin ` 
Madras one in Thacker’s Street and the 
other in Perambore Barracks Road. The 
papers in connection with this application 
were sent by the Secretary of the fund to 
the 2nd defendant, the appraiser of the 
fund for the purpose of ascertaining the 
value of this property. It was a rule of 
the fund that mortgages should be given 
on immoveable property only to the extent 
of 75 percent. of their value. The appraiser 
went and saw these houses and made cer- 
tain measurements and finally estimated 
the value of the properties to be about 
Rs. 12,000 and odd. The papers were then 
sent by the fund to. the surveyor, the 3rd 
defendant whose duty was to check the 
estimate of the appraiser, He adopted the 
usual method he was adopting of making 
inquiries in the neighbourhood about the 
rental value and generally looking at the 
property to satisfy himself that the ap- 
praiser’s valtie was more or less correct. 
He reported after making such investiga- 
tion as he usually did that the value of 
the properties as estimated: by the appraiser 
was correct. On this the fund advanced 
to the Ist defendant a sum of Rs. 9,475, 
This was on the 8th January 1921. The 
fund subsequently had these properties sold 
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under the power of sale granted to them 
by the mortgage-deed, Ex. Cin October 
1922. When the properties were sold they 
fetched only about Rs. 4,750 in all,so that 
the fund stood to lose about Rs. 6,000 and odd 
in this transaction if further money was not 
realised from the lst defendant, themort- 
gagor. They bring this suit against the 
mortgagor, the lst idefendant, for the 
balance due on the mortgage. They have in 
this suit added also their two officers, the 
appraiser and the surveyor on the allega- 
tion that they conspired together with the 
lst defendant to unduly inflate the value 
of the properties so that a larger amount 
might be given on the security of the pro- 
perties than would otherwise have been 
given. They dlso charge that these two 
officers were grossly negligent in the per- 
formance of their duty even if they did not 
actually conspire with the Ist defend- 
dant and on that ground also they sought 
to make them liable to make good the 
loss which the fund was likely to suffer. 
The case proceeded to trial on this footing 
on the issues raised between the various 

defendants and the plaintiffs. 
` It is convenient to consider the case of 
these defendants separately as the plea of 
conspiracy has entirely failed which was 
the only common ground between all the 
defendants. Thefund have not adduced 
any evidence of this conspiracy and no 
attempt has been made to controvert the 
finding of the learned Trial Judge that the 
conspiracy is not proved. I willtake the 
case of the surveyor first because that 
seems tobe the easiest of the three. The 
learned Judge has found that the surveyor 
is not chargeable with any negligence at 
all and I think the learned Judge is right 
in that view. The surveyor is as the learn- 
ed Judge points out, an ex-school-master, 
who does not seem to be properly qualified 
to do the work of surveying which he has 
been appointed todo. The directors knew 
the qualifications of the surveyor when they 
appointed him.. They must be taken to 
have accepted the best he could do in the 
discharge ofhis duty as a satisfactory dis- 
charge of his functions. What he usually 
did was, as I have said already, to go and 
„value the property by looking at it general- 
ly and by finding out from the neigh- 
bourhood the rental value of the property. 
In this case the rental value which he 
found on inquiry justified him in coming 

to the conclusion that the estimate of the 


appraiser was correct. After all it must be 
understood that this appraising and check- 
ing are not expected to be very accurate 
but only-tc give a rough idea of what the’ 
property is worth. so that the fund may not 
lose money. As the surveyor- did what he 
usually did in such matters and as the 
directors must be taken to have known his 
practice and they never objected before, he 
cannot be charged with negligence at all. 
Therefore the case against him for negli- 
gence fails. 

Next, as regards the appraiser, the 2nd 
defendant, the learned Judge has come to 
the conclusion that he was negligent for he 
says: “He saw thousands of cubic feet of 
bricks which were nof there, he imagined 
the existence of concrete foundations which 
in fact did not exist, he measured joists 
and beams not with a tape but with an eye 
which made him find more than he saw.” 
I do not think that that is altogether a 
fair way of putting the case so far as he is 
concerned. He went there and took his 
measurements as usual, He was apparently 
never inthe habit ‘of measuring very ex- 
actly the walls and the joists and so on 
but he was taking rough measurements of 
things and upto date no complaint had 
been raised against him, for doing his work 
in that manner. When the Engineer Aiya- 
swami Mudaliar went there he apparently ` 
found that those measurements were nct 
accurate. He took very strict measure- 
ments evidently but it seems to me 
that the differences between the measure- 
ments of Iyaswami Mudaliar and of the 
2nd defendant do not show such a dis- 
parity as.to attribute negligence to the 
latter. If the appraiser had not gone 
to the place where those houses were, 
and merely made a fanciful estimate, one 
can say’ he was negligent, but when he did 
the very things he was expected to do and 
which the directoys knew he was doing and 
arrived at results which were perhaps- not 
quite so accurate as one would have liked, 
I do not think it is correct to attribute 
negligence, to him. Iam inclined to think | 
that the finding that he was grossly negli- ` 
gent is not correct, The learned Judge 
dismissed the case against him inspite of 
his finding that he was negligent on the | 
ground thatthe failure to realise enough 
money tocover the mortgage by the sale 
of these two properties was not due to any 
act of the appraiser. He was of opinion 
that the properties were under-sold in the 


3 b G se í Sa k å A 
{94 I, O. 1926] PURASWALKAM HINDU JANOPAKARA SASWATHA NIDHI LTD. V. KUDDUS SANIB. 867 


auction that took place because at that time 
there was a slump in the value of property 
in the neighbourhood on account of certain 
«disturbances in the Buckingham and Car- 
` natie mills. The evidencein the case shows 
that the properties must have been under- 
sold for, as my learned brother bas pointed 
out, they were worth at least Rs. 8,000 or 
Rs. 9,000. The two properties without thenew 
house constructed on the second of them 
were accepted as sufficient security for a 
loan of Rs. 5,000 -bya very careful money- 


lending body called the Madras City Co- . 


operative Bank... That implies that they 


estimated the value at Rs. 7,500 before the ` 


new house was built as they. advaneed only 
2/3rh of the value and the new house was 
built at an expenditure of about Rs. 5,000 by 
the lst defendant. Making all deductions, I 
think one may very well valuethe proper- 
ties at Rs. 9,000. Ido not think, therefore, 
that there was very much loss caused by 
the report of the “appraiser. However that 
may be, I prefer to put my judgment on 
the ground that he has not been proved to 

“have been guilty of negligence and, there- 
fore, he is not liable. 

Now, .as regards the Ist defendant, as 
remarked by my learned colleague, his 
case is.a little more difficult and raises 
some interesting questions of law. The 
learned Trial Judge has dismissed the suit 
against’ him on the ground that the sale 
was carried through in defiance of .the pro- 
visions of the Transfer of Property Act. He 
observes: “As the lst defendant has not 
secured the rights given to him by the 
Transfer of Property Act, I think the suit 
against him must also fail.” He has not 
discussed the case of the Ist defendant, at 
any length and, therefore, it is difficult to 
be sure how the ‘learned Judge dealt with 
it. Itis argued before us by the Ist res- 
pondent that the properties were really 
worth about Rs. 20,000 or at any rate more 
than enough to cover the mortgage debt 
and that the sale of these properties with- 
out ‘notice to him and in a manner which 
led to considerable loss because the sale was 
not conducted with that amount of pub- 
lication and care as one would expect the 
mortgagee to take in selling the mortgaged 
property, was an improper sale and, there- 
fore, he was not bound to make good the 
balance of the mortgage debt. The first 
question that arises cn the defence is whe- 
ther it was necessary to have given him 
notice before the sale. If notice was neces- 


sary, lamin agreement with my. learned 
brother in thinking that no proper notice 
was, given. The notice relied on by -the 
Secretary to the fund sent 15 months before 
the date of the sale for the payment of a 
sum of interest then due but mostly re-paid 
subsequently is not sufficient, in my opinion, 
to juStify the sale 15 months after. It is 
stated—and I take it that it is correct—that- 
at the timeof the sale about Rs. 1,300 was 
due for interest alone and it is argued that 
under s. 69 of the Transfer of Property Act 
when interest on the mortgage amounted 
to at least Rs. 500 and remained unpaid 
for three months after becoming due, the 
power of sale can be exercised by the mort- 
gagee without any notice whatsoever given, 
It seems to nie that itis not necessary to 
definitely pronounce upon this argument 
but I am inclined to think that the argu- 
ment is correct that in cases falling under 
s.. 69 if interest amounting to at least 
Rs. 500 is in arrears and unpaid for three 
months the mortgagee, if he has got the 
power of sale under the mortgage, can - 
exercise the power without notice to the 
mortgagor but that isnot the point here. 
The point here is that under the Articles - 
of Association it is expressly provided 
under Art. 72 that “the Secretary shall call. - 
upon him (the debtor) by notice in writing 
to pay the principal and interest due and 
in default of such payment the property 
shall be.liable to be sold by public auction.” 
This articleis certainly a binding provi- 
sion between the mortgagor in this case 
who is ashare-holder of the fund and the 
fund itself. The Secretary was bound 
under that article to call upon the defend- 
ant by notice in writing to pay up the 
principal and interest due and it was only 
in default of his-complying with that de- 
mand that the properties could have been 
sold. It was suggested that this article 
was only a sort of direction by the fund to 
its own Secretary asto how he was to act 
and that the mortgagor, the lst defendant 
could not take advantage of the provision. 
I do not think that this suggestion is at 
all correct for itis one of the Articles of 
Association, a rulein an Article of Associa- 
tion can very well be relied upon by'a ` 
person dealing with the fund knowing 
that the fund could not act without the 
provision of the article being complied with 
and here thereis the further reason that 
the Ist defendant was himself a share- 
holder. Under these circumistances, it ig 
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perfectly clear that the Art. 72 should have 
been complied with by the Secretary. 
Now let us see what the result of his non- 
compliance is. Section 69 says that the power 
conferred by the mortgage-deed on the 
mortgagee to sell or concur in selling in 
default of payment of the mortgage-money 
is valid in the following cases and in no 
others.. To start with, therefore, it must 
-be established that the power of sale under 
the mortgage-deed has come into play, in 
other words that the mortgage-money has 
become payable, as Chief Justice Macleod 
has held in Jerup Teja & Co. v. Peerbhoy 
Adamji (8). There it was a case where a 
time was fixed for the mortgage-money to 
be re-paid and as the sale was attempted 
‘within that time, the learned Chief Justice 
held that the money did not become pay- 
able and, therefore, the power exercised 
under s. 69 was improperly exercised. I 
am of opinion, that as notice should have 
been given before the power of sale could 
have been exercised by the fund, the 
absence of that notice makes it an improper 
sale. Our attention was drawn to what is 
called a notice said to have been sent just 
before the sale to the address of the Ist 
defendant through post but that notice 
came back undelivered to the fund and 
the fund knew perfectly well that the 
notice had not been served. Ifit did not 
come back, the fund might have been 
justified in presuming that it was deliver- 
ed butit was returned. Furthermore the 
notice itself was nota proper notice call- 
ing upon the debtor to pay the principal 
and interest due as required under Art. 
72, it was a printed copy of the notifica- 
tion to the public of the sale that was 
going to take place of the properties and 
nothing more. For both these reasons 
that notice was inadequate to serve the 
purpose of compliance with Art. 72 of the 
Articles of Association. It follows, therefore, 
that according to my view the mortgage- 
money had not become payable under the 
mortgege-deed with the result that, though 
the plaintiffs need not have served any 
notice for making sub-cl. (e) of cl. (2) ofs. 
69 applicable, they were not in a position 
to exercise the power of sale because of 
the initial difficulty of making out that 
there was a default in payment of the 
mertgage-money. The question then argu- 
ed was what effect should be given to this 
failure to give the necessary notice? On 


(8) 64 Ing, Cas, 634; 23 Bom, L, R, 1241, 


.fore, unable to 


the one hand it was suggested that we 
should take no notice of it in this case but 
that the lst defendant should be referred 
to a new suit for damages if he had -suffer- 
ed any damage by the sale having been 
held in‘an improper manner without notice 
to him. On the other hand it was argued 
for the Ist respondent that, this being a 
suit for the balance of the mortgage-debt 
by the setting-off the sale-proceeds of a 
sale which was illegally held, the mort- 
gagee’s suit should be dismissed in toto 
because it was urged that a mortgagee who 
is not in a position to deliver over the 
mortgaged property because he has parted 
with itin a wrongful manner cannot sue 
the mortgagor for payment of the mort- 
gage-debt. So far. as the English Law 
is concerned it is pretty clear from the au- 
thorities cited and which have been refer- 
red to by my learned brother that the law 
is that the mortgagee who wrongfully 
disposes of the property und who is, there- 
restore the mortgaged. 
property when the mortgage-money is 
paid to him cannot maintain a suit for 
the mortgage-debt at all and necessarily, 
therefore, for any balance of the mortgage- 
debt. For this the latest authority is the 
case in Ellis & Co's Trustee v. Dixon 
Johnson (2). The learned Judges have 
stated there the law on the point although 


‘in the particular case they stretched a 


point in favour of the mortgagee and made 
him liable only for damages as the case 
was one of wrongful sale of shares which 
could, easily be purchased and re-placed 
In such acase they held that the strict 
rule applicable to immoveable property 
need not be applied and that the Trial 
Judge was right in estimating the amount 
of damages arising from the action of the 
mortgagee and allowing that amount. 
Here this being a case of immoveable pro- 
perty the rule would apply in all its 
strictness if it were in England. The ques- 
tion then is whether this rule should be 
applied in this country or not, There is 
nothing so faras I can see in s. 69 of the 
Transfer of Property Act or any other 
section of that Act which militates against 
theeapplication of this rule. Sections 20 
and 2lof the English Conveyancing Act 
of 1861 are very nearly in the same words 
as s. 69 of our Transfer of Property Act; 
and certainly the last clause of s. 69 is ex- 
actly in the same words. Nevertheless the 
learned Judges in England have applied 
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that rule as between mortgagor and mort- 
gagee when the latter lost the mortgaged 
property by some wrongful act ofhis. The 
Lord Chancellor in his judgment affirming 
the decision in Ellis & Co,’s Trustee v. 
Dixon Johnson (2), above cited, lays down 
the rule in very broad terms as appears 
from Ellies & Co.’s Trustee v. Dixon 
Johnson (6). I must confess that I felt 
some hesitation in applying. this rule 
here when we have no Indian author- 
ity on the point brought to our notice. 
However that may be the rule seems to be 
based upon equity and good conscience 
and I think we must adopt it here as well, 
The case cited in the Madras Deposit and 
Benefit Soceity v. Passanha (7) has really no 
bearing on the present point. That is the 
only case under s. 63 which has been 
brought to ournotice. Therecertain property 
had been sold under the power granted 
under the mortgage-deed. It appears 
from the statement made by the learned 
Judge of the Small Cause Oourt making 
the reference that in that case the sale had 
taken place asa matter of fact after pro- 
per notice to the mortgagor. But it was 
apparently argued in that case that because 
in the mortgage-deed there was a coven- 
ant that the property might be sold after 
15 days’ notice which was against the pro- 
visions of s. 69 of the Transfer of Property 
Act the sale should be treated as invalid 
and the claim for the balance of the mort- 
gage-debt should be held to be barred. The 
learned Judges rightly held if I may say 
so with respect that the provision in the 
mortgage-deed did not constitute a bar at 
all. But they certainly did not consider 
the question a3 to what was to happen if 
the sale was an improper sale and if the 
mortgaged property had been parted with 
by the mortgages by a wrongful act of his. 
That question was not befare them ab all. 
I am, therefore, of opinion that the learned 
‘Judgs’s decision that the plaintiffs claim 
aginst the lst defendant also fails is correct 
in this case. 

Before closing I should like to add that 
the strictures passed by the learned Judge 
against a well-known member of the Bar 
Mr. Sivagnana Mudaliar are, in my opinfon, 
not justified. The Vakil, it is now stated, 
had obtained the leave of the Chief Justice 
to become a director of the fund; and the 
fact that he became legal adviser to the 
fund does not, in my opinion, amount to 
anything unprofessional in his conduct. 


BITIBE 0, KANHAIYA LAL MISIR. 


“make a claim against them. 
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The fee he was getting was a very small 
one. ‘I must, therefore, agree with my 
learned brother in holding that the learned 
Trial Judge was not right in passing the 
strictures he passed on the Vakil. 

The,directors of the fund also have a 
grievance because it is suggested by the 
learned Judge that the share-holders may 
That is a 
matter with which we are not concerned at 
all. So far as I can seethe directors have 
done nothing to justify a claim by the 
share-holders but I do not wish to say any- 
thing more about it. I agree that this: 
appeal fails and must be dismissed with 
costs, three sets, 

V. N. V. 

Z. K. 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
EXECUTION SECOND APPEAL No. 241 op 1925. 
November 25, 1925. 
Present:—Mr. Justice Sulaiman. 
Musammat BITTEE—JUDGMENT-DEBTOR—- - 
APPELLANT 

, Versus 
Pandit KANHACYA LAL MISIR —Dzsorus- 
HoLDER—RESeONDENT. ` 

Limitation Act (IX of 1908), Sch. I, Art, 188— 
Execution of decree—Sale of decree—Application for 
execution by purchaser directed to be filed owing to 
defect in sale-deed -Removal of defect—Fresh appli- 
cation—Limitation. 

The purchaser of a decree from a decree-holder made 
an application for execution of the decree but it was 
discovered that the number of the decree was entered 
incorrectly in the deed of sale. The application for 
execution was, however, merely ordered to be “filed”, 
The purchaser then obtained another sale-deed which 
describad the decree correctly and made a fresh 
application for execution: 

Held, that the previous application having been 
ordered to bə simply ‘filed’and not having been 
struck off owing to a default of the decree-holder, 
must be deemed to have been still pending when the 
subsequent application was made and that the subse- 
quent application must be treated as an application for 
revival of the previous application and no question 
of limitation aros2 in respect of the subsequent appli- 
cation, which in its turn conid be availed of as givin, 
a frash start of limitation. [p. 870, col. 2; p. 871, col. 1. 

Execution second appeal against a 
decree of the District Judge, Benares, 
dated the 8th November 1924. 

Mr. Hazari Lal Kapoor, for the Appellant. 

Mr. Panna Lal, for the Respondent. 

JUDGMENT.—This is a judgment- 
debtor's appeal arising out of certain execux 
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tion proceedings. In 1913 a final decree 
for partition was passed in favour of Sheo 
Shanker the vendor of the contesting re- 
spondent. Applications for execution were 
made by Sheo Shanker in 1914 and in sub- 
sequent years but no delivery of posséssion 
could be made. On the 2nd of October 
1916 Sheo Shanker executed asale-deed in 
favour of the present respondent. On the 
strength of this sale-deel Sheo Shanker's 
vendes filed an application for execution 
on the 9th of January 1918. Notice was 
ordered to be issued on this application and 
was served on the judgment-debtor Musam- 
mat Bittee. On the 10th of May 1918 she 
filed objections to the execution. She did 
not plead that the application of the Yth of 
January 1918 was in any way barred by 
time, nor did she plead that Kanhaiya Lal 
Misir was not a transferee of the decree 
and was not entitled to execute it. The 
only objection which she raised was that he 
could not execute the decree without first 
paying her Rs, 30 allowed under the parti- 
tion decree. Subsequently on the Sth of 
June 1918 Sheo Shanker the original decree- 
holder filed an application stating that 
he had transferred the decree to the appli- 
cant who should be allowed to execute it. 
On the 15th of June 1918 the application 
came up for disposal. Tha Court looked at 
the copy of the sale-deed filed by the 
- applicant and noticed that the number of 
the decree mentioned in it was slightly 
different from the number of the decree 
sought to be executed. The Court thought 
‘that apparently the transfer was of some 
other decree. If that was its real con- 
clusion, it ought to have dismissed the 
application on the ground that Kanhaiya 
Lal Misir had no locus standi to execute 
the decree. The Court, however, did not 
dismiss the application nor rejected it, nor 
did it even strike it off It was simply 
ordered to be ‘ filed’. 

On the 6th of September 1918 Kanhaiya 
Lal got a second registered document 
pxecuted in which the mistake in 
the previous sale-deed was corrected 
He then filed afresh application on the 
2nd of May 1921 for execution. This time 
he did not file a copy of the decree along 
with this application aad thongh the Court 
on several oczasions granted him time to 
file a copy he failed to do so. His 
application was ultimately struck off. He- 
then filed another application on the 15th 
of Januaty 1924 which also was struck off. 
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Lastly he filed the present application on 
the 2ist of May 1924 for execution. The: 


. judgment-debtor filed objections to the exe- 


cution, The Courts below have overruled 
those objections and have allowed the 
execution to proceed. The judgment-debtor 
has come up in second fappeal. The 
learned Counsel for the appellant had not 
urged any plea of want of right in the 
respondent to execute the decree, nor has 
he urged any plea of res judicata. The only 
plea urged before meisthatthe present ap- 
plication is barred by time. The argument 
for the appellant is that there being no valid 
sale-deed of the decree on the 9th of Janu- 
ary 1918, Kanhaiya Lal had no locus standi 
to make the application. His application, 
therefore, was not according to law. It is 
further urged that in any case the Court by 
its order dated the 15th of June 1918 
decided that the transfer was of a different 
decree. It is then urged that if the ap- 
plication of the Yth of January 1918 was 
itself not according 40 law the subsequent 
applications cannot be deemed to be appli-. 
cations within tinie or according to law. 
The Courts below have taken the view 
that there was a mere mistake in the sale- 
deed which was subsequently corrected and 
that it was the intention of the parties 
that the decree should be transferred. The 
learned Judge has relied on the case of 
Salekhan v. Vishvanath (1) and held that 
a mistake of that kind was a technical pne 
and could be cured subsequently.. If, 
however, the order of the lath of June 
1918 were to be taken to be an ad- 
judication that there was no transfer of 
the decree in favour of Kanhaiya Lal 
then there would be difficulty in the way of 
the respondent in saying that this applica- 
tion of the 9th of January 1918 in spite of 
that adjudicationmust bedeemed to have 
been in accordance with law. The Court, 
however, did not pass any formal order 
allowing the objections nor did it pass any 
formal order dismissing the application. 
The order that-it should be filed, whatever 
the true intention might have been, was 
meaningless. I have already saide that the 
pleaof res judicata is not urged before me. 
It is, therefore, impossibleto say that the 
Courts below were precluded from holding 
that the original sale-deed was in reality a 
sale-deed of the decree though a mistake 
crept in in its number. That being so it 
cannot be doubted that the application of 


(1) 9 Ind. Cas. 349; 13 Bom. L. R. 22, 
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the 9th of January 1918 was not incompe- 
tent. ; : 

That application having been order 
ed to be simply ‘filed’ and not having been 
struck of owing to a default of the 
decres-holder must be deemed to have been 
still pending when the application of the 
2ad of May 1921 was filed. Although this 
last application purported to be a fresh 
application for execution it can be treated 
as an application for revival, as has been 
done in ssveral cases. I may only mention 
the case of Qamaruddin Ahmad v. Jawahir 
_ Lal (2). This application for revival would 
then at the very least become a step-in-aid 
of execution. The application of the 15th 
of January 1924 would then be within three 
years of this last step and that application 
in its turn would make the present applica- 
tion within time. 

lam, therefore, bound to hold that the 
application was not barred by time and Ñ 
accordingly dismiss this appeal with costs. 

Z. K. _ Appeal dismissed. 

(2) 27 A. 334; 2 A. L.J. 397; 1 C. L. J. 381:9 0. W- 


N. 601; 15 M. È. J. 258; 22 I. A. 102; 7 Bom. L. R. 433; 
8 Sar. P. C.J. 810 (P.C). 





CALCUTTA HIGH COURT. 
Crvtu Rute No. 801 oF 1925, 
July 22, 1925. 
Present:—Justice Sir Hugh Walmsley, Kr., 
and Mr. Justice Mukerji. 
SACHINDRA LAL MITTER— 
a Derenpant No, 2—PETITIONEXR 
versus 
PANCHANON MITTER AND OTHERS — 
l OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 94, O. 
XXXIX, r. I—Suit for declaration—Temporary in- 
junction, whether can be granted. 

In a suit for declaration of title which contains no 
prayer for any injunction which may last after the 
disposal ofthe suit, the plaintiff is not entitled to 
ask for a temporary injunction rêstraining the defend- 
ant from interfering with the exercise of his rights by 
the plaintiff during the pendency of the suit, 

Application under s. 115 of the C. P. O., 
1908, in the matter of Miscellaneous Appeal 
No.75 of 1925 of the Court of the First 
Additional District Judge of 24-Per- 
ganas (Alipur), andin Title Suit No. 15 of 
1925 of the Subordinate Judge, Setond 
Court, 24-Perganas, (Alipur). 

Dr. Bijan Kumar Mukerji, for the Peti- 
tioner, 

Babus Rupendra Coomar Mitter, Mrtyun- 
joy Chattopadhya and Panna Lal Dutt, 
for the Opposite Party, 


SACHINORA LAL MITTER Y, PANCHANON UTTER, 
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JUDGMENT. 

Mukerji, J.—It is unnecessary to set 
out the facts connected with the litigation 
out of which this application arises as they 
have been set outin detail in the judg- 
ments of the two lower Courts. Theappli- 
cation arises outofan order issuing a tem- 
porary injunction restraining the defend- 
ants, one of whom the defendant No. 24s 
the petitioner before us, from interfering 
with the possession of the plaintiffs, The 
sole question before us now is whether the 
Courts below had jurisdiction to pass the 
order of temporary injunction complained 
of in this case. The order has been made 
in connection with a suit which is now 
pending in the second WUourt of the 
Subordinate Judge of the 24 Perganas, 
The prayers in the -plaint in that suit 
are substantially as- follows: (a) that the 
right of the plaintiffs whoare three in num- 
ber, as shebaits of certain deities may be de- 
clared; (6) that itmay be declared that the 
three plaintiffs are entitled to the manage- 
ment of the debutter properties for a period 
of three years commencing from the Ist 
Magh 1331, B. S., each of the plaintiffs be- 
ing entitled to such management for a 
period of one year; (c) that the defendants 
be restrained from interfering with the pos- 
session of the plaintiff No. 1 till the, deci- 
sion of the suit; the prayers (d), (e) and (f), 
that if necessary a scheme may be framed, 
need not be referred to as they relate to 
certain consequential reliefs. It is clear, 
therefore, that the suit is not for recovery 
of possession against the defendants. -In 
cl. (e) to which I have already referred, the 
plaintiffs pray for an injunction restraining 
the defendantsfrom interfering with their 
possession only till the decision of the suit. 
There is, therefore, noprayer for any in- 


-junction which may last after the disposal 


of the suit. The question is whether, upon 
prayers such as these, a temporary injunc- . 
tion may be issued by the Court in con- 
nection with the suit. In order to deter- 
mine this question, we have to refer to the 


‘application upon which this injunction has 


been granted. The application filed by the 
plaintiffs supported by the affidavit of the 
plaintiff No. l states, first of all, the facts 
relating to the suit that is now pending. 
In para. 2 of the application, it is distinct- 
ly stated that the plaintiff No. lis now in 
possession of the properties which form the ° 
subject-matter of the suit, having been put 


jn possession thereof by the lass manager 
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Kanailal Mitter. .In para. 3, it is stated 
that, if the defendants- be not restrained 
from interfering with the possession of the 
plaintiff No. 1, there will be a serious dislo- 
cation of business, the properties will be. 
wasted, the sheba and puja of the deities 
willsuffer as there will be no realization 
from the debutier properties and there will 
be breaches ofthe peace. Upon these alle- 
gaticns, itis difficult ‘to say how a case 
justifying an injunction either under the 
provisions of O. XXXIX or s. 94 of the 
C. P. C. has been. made out, Indeed, the 
learned Vakil appearing on behalf of the 
opposite party doesnot profess to contend 
that the case comes within the purview of 
O. XXXIX, C. P.C., but he urges that the 
injunction granted should not be disturbed 
inasmuch as it was really issued in accord- 
‘ance with the terms of s. 94, C. P. C., to 
prevent the ends of justice from being de- 
feated. The allegations taken at their 
highest amount to this that, if an injunction 
is not granted, there will be interference 
in the plaintiffs’ collection of rents, that 
there may be apprehension of a breach of 
the peace and that there may be disturb- 
ances of the plaintiff No. 18 peaceful pos- 
session of the properties to which he has 
been putin possession. These allegations 
even if established would not, having regard 
tothe nature of the suit and the reliefs 
prayed for, bring the case within the scope 
of s. 94, ©. P. C.. and it cannot be said that, 
even if these allegations be true, the refu- 
sal to grant a temporary injunction would 
defeat the ends of justice. Whatever other 
remedies he may have in the matter, injunc- 
tion in the present suit is not his remedy. 
In this view of the matter, I am of opinion 
that the order that has. been passed res- 
training the defendants from interfering 
with the plaintiffs’ possession till the deci- 
‘sion of the suit has been passed without 
jurisdiction. I would, therefore, make the 
Rule absolute and set aside the order passed 
by the Court below with costs to the peti- 
tioners, the hearing-fee being assessed at 
two gold-mohurs. | i 
Waimsley, J.—I agree. 
Z. K. Rule made absolute. 
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ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL NO. 31 oF 1925. 
March 8, 1926, ‘ 
Present:—Sir Grimwood Mears, Kr, 
Chief Justice, and Mr. Justice Lindsay. 
Babu SHEO DARSHAN SINGH— 
OPPOSITE Party—APPELLANT 
versus 
BENI CHAUDHRI AND oraEss— 
APPLICANTS— RESPONDENTS. 
Mortgage—Redemption decree—Costs, whether charge 
on mortgaged property—Decree, interpretation of, 
Costs awarded to the mortgagee in a redemption 
suit are, as a rule, added to the amount of the 
security, and the mortgagor is made personally liable 


for them only in very exceptional cases of misconduct, | 


Itis competent to the Court in the, exercise of its 
discretion to award the costs personally against the 
mortgagor, but where the terms of the decree are 
ambiguous it ought not to be construed in ‘such a 
manner as to enable the mortgagee to realise his costs 
personally from the mortgagor, 

Amina Bibi v. Ram Shanker Misar, 50 Ind. Cas. 730; 
41 A. 473; 17 A. L. J. 582, followed. 


Letters Patent Appeal against a judgment . 
of Mr. Justice Daniels (differing from that 
of Mr. Justice Mukerji), dated the 18th 
December 1924. ° 

Mr. Shiva Prasad Sinha for Mr. Hari-. 
bans Sahat, for the Appellant. 

Mr. U. S. Bajpai, for the Respondents, 


JUDGMENT.—This case comes before 
us by reason of a difference of opinion be- 
tween the Judges who decided Second 
Appeal No. 1696 of 1922, 

The question is one of the interpretation 
of a decree passedina suit for redemption 
ofa mortgage, and the facts may shordly 
be stated as follows:— 

Babu Sheo Darshan Singh brought a suit 
for redemption of amortgage and obtained 
onthe 22nd of April 1919 a preliminary 
decree. The Court found that the plaintiff 
had to pay for redemption a sum of 
Rs. 1,747-8-6 for principal and interest and 
Rs. 69-2-0 for costs, making a total of 
Rs. 1,816-10 6. i 3 

The item for costs just referred to includ- 
ed only two-thirds of the costs incurred by ` 
the defendants-mortgagees. 

This sum was deposited by the plaintiff-- 
mortgagor in Court and on the 26th of June 
1919 a final decree under O. XXXIV, r. 8 
was passed. Onthe 15th of July 1919 the 
plaintiff was putin possession of the mort- 
gaged property. 

Meanwhile the mortgagees appealed 
against the preliminary decree and on the 
2nd of December 1920 the Appellate Court 
yaried the preliminary decree by directing 
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the payment ofa largersum and also by 
giving direction for payment of certain 
-co3ts, The time for payment was extended 
by the appallate deezree to the 2nd of March 
192], Before this latter date the plaintiff 
did deposit in Court an extra sum of 
Rs. 175 making a total of Rs. 1,991-10 6. 
There was, however, due from him under 
the appellate decree a further sum of 
Rs. 45-6-0 in respect ofcosts, and this sum 
he did not pay before the date in question. 

On the 18th of June 1921 the mortgagees 
applied tothe Oourt and asked to be re- 
stored to possession of the mortgaged pro- 

“ perty, on the grounds that the decree of 
the Appellate Court had modified the decree 
of the Court of first instance and that the 
full sum payable by the plaintiff-mortgagor 
had not been deposited in Court. The 
mortgagee also asked for mesne profits for 
the period covered by the plaintifi’s”pos- 

“session. The defendants gotan order for 
re-delivery of possession and also got an 
order entitling them to Rs. 800 as mesne 
profits for two years. The plaintiff then 
appealed on the ground that he had in 
effect complied with the terms of the appel- 
late decree and was not entitled to re- 
deliver possession to the mortgagees. In 
other words his plea was that the payment 
of the above mentioned sum. of Rs. 45-6-0 
was not a condition precedent to his obtain- 
ing redemption and to his being entitled to 
retain possession of the mortgaged pro- 
perty. 

The question arose, therefore, whether 
this sum of Rs. 45-6-0, costs awarded in 
appeal, was a charge on the mortgaged pro- 
perty. Wasthissum added to the mort- 
gage money? Thetwo learned Judges of 
this Court have differed in their opinion 
regarding this matter. It appears to us, 
however, that the view taken by Mr. Justice 
Daniels is the correst viewand that, as a 
matter of law, this sum of Rs, 45-6-0 was a 
charge on the mortgaged property. It is 
true that in the decree of the Appellate 
Court there was some confusion regarding 
the order for costs. The Appellate Court 
was of opinion that the defendants-mort- 
gagees were entitled to their full costs in 
the Court of first instance, that is to say to a 
sum over Rs. 100 and it made an order ac- 
cordingly. It laid down that the plaintiff- 
mortgagor was liable to pay Rs-1,991-10-6 
by the 2nd of March 1121, and then went 
on to give further direction regarding costs. 
Both sides admit that us framed the addi- 
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tional order regarding costs was erroneous in 
respect of the amount specified but there is 
no dispute whatever that a sum of Rs, 45-6-0 
was payable by the mortgagor under 
the Appellate Court's decree. The question, 
whether costs awarded in the manner just 
referred to were a charge on the mortgaged 
property, isone regarding which the law 
is well-settled and in this connection we 
may refer to the statement of the law laid | 
down in Ghose's Law of Mortgage in India, 
4th Edition, Vol. I, page 619. Speaking 
of redemption the learned author says: 
“ But the costs of the action will, as a rule, 
be only added to the amount of the securi- 
ty; and the mortgagor will be made per- 
sonally liable for them only in very excep- 
tional cases of misconduct.” The learned 
author goes on to say that itis certainly com- 
petent to the Court in fhe exercise of its dis- 
cretion to award the costs personally against 


_the mortgagor but where the terms of the 


decree are ambiguous it ought not to be 
construed in such a manner as to enable the 
mortgagee to realise his cbsts personally 
from the mortgagor. Thelaw has been 
laid down in the same sense ina case in this 
Court reported as Amina Bibi v. Ram 
Shanker Misar (1). We think, therefore, 
that the interpretation put upon this de- 
cree by Mr. Justice Daniels was a correct 
one, and in accordance with the law as ex- 
plained above. It follows, therefore, that 
the mortgagor, having failed to make a 
deposit in Courtof the full sum charged 
upon the property, was not entitled to retain, 
possession as against the mortgagees after 
the decree had been passed in appeal. We 
approve ofthe view taken by Mr, Justite 
Daniels and dismiss this appeal with costs 
including fees on the higher scale. 
8. 3. 
N.H. Appeal dismissed. 

(1) 50 Ind. Cos, 730; £1 A. 473; 17 A. L. J. 582. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree NO. 7 
oF 1924. 

December 22, 1924. 
Present:—Justice Sir Ewart Greaves, Kr., 
and Mr. Justice Chakravarti. 
JATINDRA CHANDRA BANERJEE 
—DrrexpantT—APPELL: NT 
versus 


MURLIDHAR— PLAINTIFF —h ESPONDENT, 
Contract Act (IX of 1872), s. 116—‘Ldent defect, 
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meaning of—Sale by sample—Open delivery—Refund, 
suit for, whether maintainable—Damages. 

Where in acase of sale of goods by sample open 
delivery is taken after examination of the goods and 
the goods are subsequently discovered to be defective, 
the purchaser cannot claim a refund of the purchase- 
moiey, his only remedy is by way of damages. [pe 875, 


col 
The expression “latent defect” in s. 116 of the 


Contract Act means a defect which is not obvious 
aay eye and is not apparently noticeable. [p 875, 
co 

Section 116 of the Contract Act is applicable toa 
case of sale by sample. [ibid.] 

Appeal against a decree of Mr. Justice 
Buckland, dated the llth December 1923. 

Sir B. C. Mitter and Mr, I. B. Sen, for the 
Appellant. 

Messrs. Pugh and Moor, for the Respond- 


ent. 


f JUDGMENT. 

Chakravarti, J.—The defendant ap- 
peals against the judgment of Mr. Justice 
Buckland delivered on the lith December 
1923 decreeing the suit of the plaintiff for 
refund of the purchase-money of certain 
goods. 

The facts are shortly these:—On the 13th 
October 1922 the plaintif purchased from 
the defendant ready goods, three cases of 
Black Italian for Rs. 6,002-5 6 and took 
open delivery of the goods on the same day 
from the godowns of Messrs. Cox & Co. in 
three boxes of which two had already been 
opened and two -pieces were taken out for 
samples. It is the plaintifi's case that the 
pieces were counted at the timeof delivery 
and no question was then raised that there 
was any deficiency in the goods or that the 
goods were not up to the sample. 

It appears that the defendant on his turn 
had purchased the said goods from Cox & 

Jo. and in fact on the same day paid 
Rs. 5,402-2-0,-to Cox & Co. the price for 
which he had purchased the goods. * 

The goods continued in the possession of 
the plaintiff and onthe 9th November for 
the first time the plaintiff wrote to the de- 
fendant that the goods were found tender 
(i. e. rotten)? The defendant replied to 
this letteron the 10th alleging that the 
open delivery ‘of the goods were taken 
after examining them in the presence of the 
broker and no objections were taken before 
that date. Then after demand for refund 
of the purchase price, this suit was brought 
on the 26th January 1922. 

The defendant in his written statement 
stated thagthe delivery of the goods was 
taken after full inspection and that the 
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plaintif hadno right to reject the goods 
and that the “alleged rejection was not 
made within a reasonable time.” 

A number of issues were raised and the 
only claim in the issues was for refund 
and not for damages. 

The evidence adducedin the case was 
not so fullas it migbt be, but that was 
owing to the fault of the parties and conse- 
quently the learned Judge had to decide 
the matter on the record as it was. It ap- 
pears that the goods were surveyed by a 
professional surveyor who made a report on 
the 27th November 1922 and Mr. H. R. 
Stark, the surveyor was examined in the 
case and proved his report. 

The learned Judge found upon the evi- 
dence that the sale was by sample and that 
the goods were rotten and unsaleable. 
Further the learned Judge has found that 
the plaintiff had no reason to suspect bet- 
ween the 13th October and 7th November ` 
that the condition of the goods was unsatis-. 
factory and that in the circumstances of the 
delay in claiming rejection of the goods was 
not unreasonable, Then the learned Judge 
held that the plaintiff exercised no act of 
ownership beyond keeping the goods in his 
godown. On these findings the learned 
Judge made a decree in favour of the plaint- 
iff directing a refund ofthe money claimed. 

Sir B.C. Mitter for the appellant con- 
tended thatthe plaintiff has made out no 
case for damages and his only case was for 
refund of the purchase-money and that 
case should fail because the plaintiff exer- 
cised acts of ownership by selling the goods 
and therewas unreasonable delay before 
the plaintiff complained against the sound- 
ness of the goods. The learned Counsel 
further contended that assuming that the 
plaintiff was entitled to claim damages the 
plaintiff has failed to prove what the dam- 
ages really were. “It was further contended 
that the goods were according to sample 
and that the defect in the goods, if any, 
was a latent defectand that under s. 116 of 
the Contract Act the defendant was not 
liable to pay damages. In support of his 
last contention he strongly relied upon the 
report and the deposition of Mr. Stark. 

As to the first point, Mr. Pugh for the 
respondent, at the very outset stated that 
he would not press his claim for refund and 
he would be content with a decree for dam- 
ages and that as the value ofthe goods was 
only Rs. 50 he asked for a decree for the 
amount claimed less that amount, 
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Itappears to us that in the circumstances, 
«the plaintiff could not claima refund of 
the purchase-money, his remedy if any 
would be by way of damages and not re- 
fund. 

_ It further appears to us that the plaintiff 
after he took possession of the goods, exer- 
cised acts of possession as'an Owner when 
he sold some of the goods on the v5th and 
26th of October to sub- purchasers who ac- 
cording to the plaintiff returned the goods 
to him ¢ as unsaleable. Weare not satistied 
that the delay in rejecting the goods was a 
reasonable delay and that after exercising 
acts of ownership in the goods the plaintiff 


could not claim refund of the purchase- 


money. 

We agree with the learned Judge in his 
finding thatthe goods were not “saleable 
and their value was only Rs. £0 as establish- 
ed by the evidence of Mr. Stark and there 
was no rebutting evidence on the point. 
There was an alternativé claim for damages 
in the plaint and evidence was led on this 
point. 

The most important point is the ques- 
tion as to whether or not the defect in the 

_ goods was a latent defect within the mean- 
ing of s. 116 of the Contract Act. 

The report and the evidence of Mr, Stark 
conclusively show that on outward view the 
goods appeared to be perfect. I quote a 
passage from his report where he says:— 

“An examination of the cloth in3 and4 
was madeand although the paper wrappers 

` and tape which secured same appeared in 
perfect orders, tha cloth itself, which also 
appeared on inspection to be undamaged 
was when tested by tearing found to be 
partially rotten.” 

: “The state of the cloth which renders it 
of little value and-quite unacceptable by 
the buyers for sound goods i is due, in my 
opinion, to the effect of*the fumes from 
some substance like bleaching powder.” 

The vendor failed to detect the defect 
when open delivery of the goods was taken 
and in fast it was not detected until along 
time after when the sub-purchasers return- 
ed the gaods, There can then be no ques- 
tion that the defect was one which was not 
obvious to the eye and could not be detected 
without testing the strength of the cloth. 

There is no suggestion that the vendor 
was guilty of any fraud in the matter. 
In fact he bought the goods as they 
were lying in the godowns and made only 


a small profit on the bargain and there was | 
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no special warranty for qüality by the de- 
fendant. 

Section 116 of the Goitse Act runs as- 
follows :-—“ In the absence of fraud and of 
any express warranty of quality, the-seller 
of añ article which answers the description 
under which it was sold i is nob responsible 
for a latent.defect in it” 

The word “latent defect” i is not defiped : in 
the Act. .Taking the illustration as a guide, 
it seems clear that the word ‘latent de- 
fect’ means a defect which is not obvious 
to the eye and is not apparently noticeable. 

The English Sales of Goods Act defines 
the word but that is of little help to us in 
construing a different Act. The learned 
Counsel for the plaintiff did not: contend 
that the defect was not a “Jatent”™ one 
within the meaning ofs. 116 but he contend- 
ed that s. 116 did not apply to a case of sale 
by sample. No authority for this proposi- 
tion was cited before us. On a careful read- 
ing of the sections of the Contract Act 
beginning with s. 110 to s. L16 we find noth- 
ing inthem which would suggest that the 
operation of s, 116 is limited in that way. 

We are, therefore, of opinion that the de- 
fendant isnot liable for damages for a 
defect in the goods which was a latent one 
yor the meaning ofs. 116 of the Contract 

ct 

The result, therefore, is that this appeal 
is allowed and that the plaintiff's suit 
should be dismissed with costs in all Oourts. 

Greaves, J.—I agree. 


Z. K. Appeal allowed. 


OUDH CHIEF COURT. 
Fırsr CIVIL APPRAL No. 61 oF 1924. 
February 1, 1926. 
Present :—Mr. Justice Hasan and 
Mr. Justice Raza. 
Syed MOHAMMAD ZAFAR—Puaintirr— 
APPELLANT 
versus 
Musammat KANIZ SALYADA AND ordERs 
— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. VI, r. 17— 
Amendment of plaint—Court-fee not tendered—Pro- 
cedure—Amendment at late stage. 

An application for amendment ofa plaint should 
not be rejected on the ground that the necessary Court- 
fee had not been paid with the application. The 
application should be granted and the plaintiff requir- 
ed to pay the requisite Court-fee within ga time fixed 
by the Court, [p. 876, col. 2.] 
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Under O. VI, r. 17, O. P. O., all amendments ought 
to be allowed at any stage of the proceedings which 
satisfy the two conditions 3 
- (a) of not working injustice to th: other sido, and 

[p. 877, col. 1.] 

(b) of being necessrry for the purpose of determin- 
ing the real question in controversy batween ibe 
parties. [ibid.] 

Appeal against a decree of the Sub- 
ordinate Judge, Sultanpur, dated the Zlst 
September 1994. 

Messrs. Niamat Ullah and Ali Zaheer, for 
the Appellant. - 

Mr. M. Wasim,- for the Respondent. 


JUDGMENT .—This appeal arises out 
of a declaratory suit. The plaintiff is the 
son. of one Mohammad Bagar of Isauli, 
who died on the 22nd October 1922 leav- 


ing zemindari property in certain villages: 


in the Sultanpur District. The defendants 
Nos. land 2 are the daughters'of Mohammad 
Baqar and the defendant No.3 is his widow. 
On the death of Mohammad Baqar muta- 
tion was effected in favour of the parties 
in respect of the shares they were entitled 
to under the Muhdmmadan Law. The shares 
are as follows:— 

Plaintif T-annas. 

Defendant No. 1 34-annas, 

Defendant No. 2 34-annas. 

-Defendant No. 3 2-annas. 

The plaintiff brought the present suit 
onthe 3rd November 1923, alleging that 
he alone was in possession of the entire 
property left by Mohammad Bagar and 
that he alone was entitled to the entire 
property, the defendants being excluded 
from inheritance bya custom. He prayed 
for a declaration that he was entitled to 
the 9-annas share in respect of which muta- 
tion had been effected. in favour of the 
defendants by order of the Revenue Court. 

The defendants Nos. 2and 3 filed their 
written statements admitting the plaintiff's 
claim. The suit was resisted by the defend- 
ant No.1lalone. She denied the plaintiff's 
allegations about possession and custom 
and contended that she was in rightful 
possession of the share which she was 
entitled to under the Muhammadan Law as 
an heir of Mohammad Bagar deceased. It 
was further pleaded that the suit for de- 
claration was not maintainable as the 
plaintiff was not in possession of the share 
in dispute. . 

The learned Subordinate Judge decreed 
the plaintiff's claim for declaration with 
respect to the 53-annas share of the defend- 
ante Nos. 2 and 3 who confessed the judg- 
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mənt However he dismissed the claim 
against the defendant No. 1 with respect to 
her 34-annas share on the finding that the 
plaintiff was not in possession of that share 
and the suit for mere declaration was not, 
therefore, maintainable. : 

The plaintiff has filed this appeal {chal- 
lenging the finding on the point decided 
against him. Itis also contended that tha 
learned Subordinate Judge was wrong in 
not granting the plaintiff's applications for 
amendment of the plaint. 

We think this appeal should be allowed. 
The appellant’s prayer, that the decree of 
lower Court be set aside and the case re- 
manded for decision on merits, must be 
granted. 

The plaintiff filed an application on the 
22nd January 1924 foramendment of the 
plaint praying for insertion of a relief for 
recovery of possession in case the plaintiff 
was not found in possession of the pro- 
perty in dispute. That application was reject- 
ed on the groundthat the necessary Court- 
fee had not been paid’ with the application. 
The plaintiff filed another application for 
amendment tothe same effect on the 30th 
August 1924. This application was accom- 
panied with the requisite amount of Court- 
fee. This second application was also 
rejected. It was rejected on the ground 
that it was filed too late as the parties had 
closed their evidence on all the points, 
The arguments were concluded on the 
27th August and the case was then reserved 
for judgment. 

We think the learned Subordinate Judge 
did not-exercise his discretion properly in 
rejecting the applications for amendment 
in this case. No. difficulty would have 
arisen if the first application for amend-- 
ment had been allowed and proper order 
passed thereon. That application should 
not have been rejected on the ground that 
the necessary Court-fee hadnot been paid 
with the application. This was irregular. 
The application should have béen granted 
and the plaintiff required to pay the requi- 
site amount of Court-fee within the time 
fixed by the Court. If he had failed to 
comply with the order then he would have 
suffered the consequences. It was not 
necessary for him to pay the Court-fee just 
at the time he had presented the applica- 
tion for amendment. | 

The second application was of course 
filed late; but having regard to the facts 
and circumstances of the case, we think it 
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ought to have been allowed even. at that 
late stage. The learned Subordinate Judge 
has himself observed in his judgment that 
applications for amendment may be allowed 
at a very late stage of the suit even in 
second appeal, He has rejected the applica- 
tion observing, that “the loss caused to the 
plaintiff by the dismissal of the suit on this 
ground would not be irretrievable as the 
fresh suit after this will not be barred on 
any ground,” This being the case, the 
application should have been allowed to 
avoid multiplicity of suits. Under O. VI, 
r. 17, C. P. O. all amendments ought to 
be allowed at any stage of the proceedings 
which satisfy the two conditions: 

(a) of not working injustice to the other 
side, and 

(b) of being necessary for the purpose of 
determining the real question in con- 
troversy between the parties. 

The amendment applied for does not alter 
the real matter in controversy between the 
contending parties. The learned Subordi- 
nate Judge has not rejected the application 
for amendment on that ground. We do 


not think that the amendment would have ` 


caused thecontesting defendant an injury 
whichcould not be compensated in costs. 
We find that both parties have led evi- 
dence on the whole case and it is necessary 
that findings should be given on all 
the issues arising on the case. The suit 
should be finally determined. ` 
We allow the appeal. The decree of the 
lower Court is set aside as against the con- 
testing defendant. The plaintiff's applica- 
tion for amendment dated the 30th August 
1924 is allowed. The plaint will be amend- 
ed accordingly. The plaintiff should pay 
Rs, 100 as costs to the contesting defendant 
in this connection, within one month hence. 
The caseis remanded to the lower Court 
for decision on merits under O. XLI, r. 23, 
Sch. I ofthe ©. P. O. No fresh evidence 
will be admitted on the issues on which 
the parties have already produced their 
evidence and closed their respective cases. 
The Court-fee stamp which has been re- 
turned to the plaintiff by the lower Court 
should be filed in that Court before the 
case is taken up by that Court. Costs*here 
and hitherto will abide the result. 
_ We find the plaintiff has filed an applica- 
tion for revision against an order rejecting 
“his application for amendment of the decree. 
It is. contended that the Pleader's fee 
wag not correctly entered in the decree, 
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The learned Subordinate Judge rejected 
the application on the ground that there 


-was an appeal from the original decree 


to this Court and the point could betaken 
up here. As the decree has been set aside, 
thig application should be dismissed. Now 
there will be a fresh decree when the suit 
is finally determined by the lower Court as 
directed above. No order as to costs of 
this application. ' 


N. H. Appeal allowed. 


ALLAHABAD HIGH COURT, 

PKECUTION SECOND UivIL APPEAL No, 354 

oF 1925. . ` 

November 25,:1925. 
Present:—Mr. Justice Sulaiman. 
DEBI BAKHSH—JUDGMENT-DEBTOR— . 

$ DEFENDANT—APPELLANT 

VETSUS , 

Firm SHAMBHU DIAL-GANGA PRASAD 
—DECREE-HOLDERS—PLAINTIFFS— 
RESPONDENTS. 

Limitation ict (IX of 1908), Sch. I, Art. 182— 
Decree passed against wrong person by mistake—A ppli- 
cation for execution—Amendment—Substitution of 
judgment-debtor’s name—Limitation, extension of— 
Previous application, whether in accordance with law. 

Ina suit in which there were several defendants 
the Court purporting to passa decree against one 
particular defendant passed it by mistake against 
another. The decree-holder made several applications 
for execution of the decree against the defendant 
whose name was entered in the decree. The latter 
then applied for amendment of the decree and the 
decree was amended by striking out his name and 
substituting the name of the defeadant against whom 
the Court had intended to passthe decree, This was 
done more than three years after the date of the 
passing of the decree. When the decree-holder made 
an application for execution of the decree against the 
defendant whose name was entered in the decree on 
amendment an objection was taken that the application 
was barred by time: A 

Held, (1) that so long as the wrong decree stood, the 
only person against whom the decrée-holder could 
proceed in execution was the person whose name was 
entered in the decree and that, therefore, the appli- 
cations made by the decree-holder for execution prior 
to theamendment of the decree were made in accord- 
ance with law within the meaning of Art. 182 (5) of 
Sch. Ito the Limitation Act and operated to cave 
limitation; [p. 879, col. 1.] : 4 

(2) that the present application having been filed 
within three years of the last application was within 
time; [p. 879, col. 2. , 

(3) that on another view of the case, it was not 
possible for the decree-holder to execute the decree 
against the real judgment-debtor till the date of the 
amendment and that it was only. after the amendment 
that aright to apply to execute the decree against him 
had accrued and that for this reason also the appli« 
cation was within time. [ibid.] ; 
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Execution second appeal from a decree 


_ ofthe First Subordinate Judge, Cawnpore, 


dated the 13th November 1924. 
` Mr. S.N. Seth, for the Appellant. 
Mr. U. S. Bajpai, for the Respondents, 
JUDGMENT.—This ‘is a judgment- 
debtor’s appeal arising out of an execation 


proceeding. A curious point of law arises , 


in this case owing to a mistake made by 
the Court of first instance when passing the 
decree. - The suit was instituted against 
three persons whose names were mentioned 
in the plaint in a certain order. The 
learned :-Munsif, when writing his judgment, 
altered the serial numbers of the defend- 
ants and although apparently he intended 
to pass a decree against the appellant Debi 
Bakhsh, the decree was passed against 
Bhawani Shankar on thei6th of January 
1916. The plaintiff armed with this decree 
against Bhawani Shankar proceeded to 
executeit. Applications for execution were 
filed against Bhawani Shankar on the 23rd 
of July 1919, on the 13th of July 1922 and 
on the 26th of February 1923. With regard 
to this last application it may be mentioned 
that originally:the names of all the thrée 


defendants were included in this applica- 


tion but when objections were raised by 
persons whose names were not to be found 
in the decree, the decree-holder’s Vakil 
naturally exempted them and asked for 
execution against Bhawani Shankar alone. 


Bhawani Shankar then filed an applica-- 


tion for amendment of the decree on the 
ground that it was not the intention of the 
judgment to decree the claim against him. 
Owing té'a second blunder, notice of this 
application was not sent to Debi Bakhsh 
the appellant, but only to the plaintiff- 
decree-holder. The Court being satisfied 
that Bhawani Shankar had not been made 
liable amended the decree and substituted 
the name of Debi Bakhsh in place of Rha- 
wani Shankar on the 5th of January 1924, 
although no notice had been issued to Debi 
Bakhsh. 

The decree-holder then put in an applica- 
tion for execution of this amended decree 
on the 28th of January 1924 against Debi 
Bakhsh. Debi Bakhsh objected to the 
- execution. His objections were disallowed 
by the first Court. He appealed to the 
lower Appellate Court and the only point 
urged before that Court was that the 
present application for execution was barred 
by time. His appeal, however, has been 
dismissed. 
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In second appeal the learned Vakil for the © 


appellant contends that inasmuch as there ` 


were no proceedings in execution against 
Debi Bakhsh from the date of the decree 
till the supposed amendment the decree 
had become dead and no amount of amend- 
ment could revive it. His contention is that 
the present application for execution, even 
though it be within three years from the 
date of the amendment, is barred by time. 
His second contention is that the decree- 
holder having exempted him in Execution 


‘Department once before is now estopped 


from asking execution against him, and the 
third point, though not taken in the grounds 
of appeal, is that the amendment, having 
been made behind his back, is a nullity and 
not binding on him. 


If one reads thetanguage of Art. 182 (4) 
of the Limitation Act (IX of 1908) the 
first impression would be that an applica- 
tion’ for execution if made within three 
years of the date of its amendment is 
within time, That would seem to be a 


proper inference on ,its literal construction, 


as there are not any further. qualifying 
words. But it does seem to have been held 
in several cases that if the decree was time- 
barred, and in that sense had become dead, 
its amendment would not give the decree- 
holder a fresh start. I may refer to the 
case of Anandram v. Nityananda Barham 
(1) which was followed in the case of 
Rabiuddin v. Ram Kanai Sen (2). As it is 
not absolutely necessary in this case to 
decide this point finally I assume this 
contention to be correct, that is to say I 


assume that ifthe decree had become time- | 


barred on the date of itsamendment then 
the decree-holder cannot get a fresh start.1 

As regards the question of an amendment 
behind the back of the appellant I must 
concede that it was unfair to amend the 
decree without giving Debi Bakhsh an 
opportunity to show cause against it. But 
if the amendment has been wrongly made 
it is still open to Debi Bakhsh to apply to 
the Original Court which has amended 
the decree for a review of its order on the 
ground that it was passed behind his back 
and that.itis unjust or wrong. It is not 
necessary for me in this appeal ‘to express 
any final opinion as to whether the order 
for amendment was right or wrong. I have 
in stating the facts assumed it for the 


B 32 Ind. Cas. 744. = 
(2) 59 Ind. Oas. 186. 2:43 $ 
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purpose of this appeal that the amendment 
was correct. 

As yegards the question of exemption it 
is obvious that the decree-holdzr’s Vakil 
was bound to exempt Debi Bakhsh and 
Debi Sahai from the execution proceedings 
taken under the wrong decree. The names 
of these persons were not in the decree and 
they could not be proceeded against. That 
exemption, in my opinion, would not 
amount to’ an estoppel when subse- 
quently it wag discovered that the decree 
was wrongly prepared and was in faz 
amended. 

The main question which I have to 
decide is whether the present application 
is barred by time. This depends on the 
further question whether the decree was 


kept alive by successive applications 
made in 1919, 1922 and 1923 against 
Bhawani Shankar whose. name had 


been wrongly entered in the decree and not 
against Debi Bakhsh the true judgment- 
debtor. The learned Vakil for the appel- 
lant has strongly contended before me that 
execution proceedings faken against stran- 
gers can, in no sense, keep the decree alive 
and that all these applications must ba 
deemed to have been applications not in 
accordance with law, He has distinguished 
this case from cases where execution is 
taken out against joint judgment-debtors. 
It is, no doubt, a fact that Bhawani Shankar's 
name was wrongly entered in the decree, 
But so long as the wrong decree stood, the 
only person against whom the decree- 
holder could proceed was Bhawani Shankar. 
He could not before amendment really 
proceed against Debi Bakhsh. The applica- 
tions for exeéution which he filed were on 
the face of the wrong decree the only 
applications which he could have made and, 
therefore, in my opinion they must be 
deemed to have been made in accordance 
with law. The defect was not so much in 
the applications asin the decree sought to 
be executed. .The applications themselves 
were perfectly in order. They were, there- 
fore, proper applications under Art. 182 of 
the Limitation Act. If this were not the 
correct law then the result would be that if 
by amist&ke the name of a wrong judg- 
ment-debtor is substituted in a decree and 
the mistake. is not discovered for three 
years the decree-holder would be without 
any remedy. I do not consider that this is the 
true position. The applications were proper 


epplications so long as the decree remained | 
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unamended with the result that the decree 
must, be deemed to have been kept alive up 
to 1923. The present application having 
been filed within three years of the last 
application is also within time. In this 
view of the matter it is not necessary for 
the gecree-holder to fall back on Art. 182 (4) 
and calculate time from the date of the 
amendment, namely, the 5th of January 1924. 
The propriety of the order of amendment 
has been left open by me. 

There is another aspect of the case 
according to which also the application for 
execution can be held not to be time- 
barred. As the name of Debi Bakhsh had 
been omitted from the wrong decree that 
decree before its amendment was incapable 
ofexecution against Debi Bakhsh. It was 
not possible for the decree-holder to take 
any steps by way of execution against him. 
It is only since the decree has been amend- 
edand the name of Debi Bakhsh brought 
on the record asa judgment-debtor that a 
right to apply to execute the decree against 
him has accrued. It seems to me that 
under these circumstances thedecree-helder 
is entitled to execute it against him. This 
view is supported to some extent by the 
observations in the ease of Muhammad 
Suleman Khan v. Muhammad Yar Khan (3; 
that the corresponding Article in the old 
Limitation Act must be deemed to neces- 
sarily contemplate the existence of a decree 
capable of being executed at the date of 
the decree and that that Article would not 
apply ifa wrong decree incapable of execu- 
tion were passed. . 

The appeal is accordingly dismissed. 
As, however, a difficult point of law arose 
owing to the negligence of the plaintiff in 
not seeing that the correct decree had been 
prepared, I direct that the parties should 
bear their own costs of this appeal. 


Z, K. Appeal dismissed. 


ay at 39 at p. 41; A. W. N. (1894) 191; 8 Ind. Dee, 
N. 8.) A i 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 157 oF 1925. 
November 13, 1925. 
Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
MANMATHA NATH SETT— DEFENDANT 
No. 1—APPELLANT 

e versus 

NAGENDRA NATH BHATTACHARJ YA 
—PLAInTIFF AND PURNA CHANDRA DAS 

AND ANOTHER—Pro forma DEFENDANTS— 

l RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXVIII, 
* y, 6—Attachment before judgment—Past conduct of 

defendant. 

Under O. XXXVIII, r. 6, ©. P. O, the Court 
must be satisfied that the defendant is now about to 
dispose of his property with the intention of delaying 
and obstructing any decree that the Court might 
pass against him. f 

The -mere fact that the defendant inthe past 
mortgaged or otherwise disposed of his property is 

. not Pease ground for an order under O. XXXVI, 
r.6, O. P. O. h 

Appeal against an order of the Subordi- 
nate Judge, First Court, 24-Perganahs, dated 
the 7th of April 1925. 

Babus Braja Lal Chakravarti and Paresh 
Lal Shome, for the Appellant. 

Babu Tarkeshwar Pal Choudhury, for the 
Respondents. 


JUDGMENT. 

Cuming, J.—This is an appeal against 
an order of the learned Subordinate Judge of 
94-Perganabs Mr. B. K. Dutt ordering under 
O. XXXVIII, r. 6, O. P. O., that the property 
of defendant No. lin acertain money suit 
should be attached before judgment. To 
justify an order under this rule it is necessary 
that the Court should be satisfied that the 
defendant with intent to obstract or delay 
the execution of any decree that may be 
passed against him is about to dispose of 
the whole or any -part of his property or 
is‘about toremove the whole or any part 
ofhis property from the local limits of 
the jurisdiction of the Court. Now theevi- 
‘dence on which the learned Subordinate 
Judge has apparently relied to show that 
defendant No. lis aboutto dispose of his 
property isa bare statement of the plaint- 
ifs son on affidavit. He states on affidavit 
that he believes that the defendant is about 
to dispose of his property through two per- 
sons Bhusan Chandra Das and Mani Lal 
Chatterjee. No details whatever are given 
beyond this bare statement. It is not clear 
who these persons are or where they 
reside.g - i 

The learned Subordinate Judge has also 
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relied on the fact that some three or four 
years ago the defendant and his father 
borrowed a sum of Rs. 25,000 and mort-- 
gaged their properties to do so. It maybe: 
here pointed out that the mere fact that the 
defendantinthepast mortgaged his propérty 
or otherwise disposed of it would not be in 
itself a sufficient ground for an order under 
O. XXXVIII, r. 6 What we are concerned 
with is the present conduct of the defend- 
ant and the Court must be satisfied that 
he is now about to dispose of .his property 
with the intention of delaying and obstruct- 
ing any decree thatthe Court might pass 
against him. Iam not satisfied on the evi- 
dence that he is about to dispose of his 
property. As Ihave pointed out the only- 
evidence is the affidavit of the plaintiff's 
son. No further evidence has been produc- 
ed. It isto be noted thatin the affidavit. 
it is stated that the statements made in 
paras. |, 2,3 and 4 are true to the knowledge 
of the deponent and all the remaining 
statements are true according to his informa- 
tion, enquiry and Belief. The most import- 
ant paragraphs in this affidavit are paras. 6 
and 7 in which he alleges that the defend- 
ant is trying to dispose of his property; 
and, therefore, this portion of his state- 
ment is true according to his information, 
enquiry and belief. He does not inform 
us as to the sources of his information, 
enquiry and belief. Therefore this affidavit 
by itself is not sufficient to satisfy me that 
the defendant No. lis about to dispose of 
his property. As against this affidavit we 
have the denial of defendant No. 1. Iam 
not, therefore, satisfied that the Court was 
justified in passing the order for attachment 


- before judgment. 


The appeal must, therefore, succeed and 
is decreed with costs. The order of the 
lower Court that defendant No. l's pro- 
perties (which,are properties Nos. 1 and- 3 
and to which the appeal has been confined) 
should be attached before judgment must 
be discharged. Hearing-fee of this appeal 
is assessed at five gold mohurs. 

Ghose, J.—I agree. 

M. B, 


Appeal decreed, l 
NE : . 
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BOMBAY HIGH COURT. 
CRIMINAL APPRALS Nos. 182 Asn 183 or 1925, 
August 18, 1925. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Covajee. 
VALLABHRAM GANPATRAM 
AND OTHERS—ACCUSED-—A PPELLANTS 
VETSUS 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 84, 198, 881, 466 
—Evidence Act (I of 1872), ss. 80, 124—Removing 
Official 
tion--Thefi—Abetment— Destruction and mutilation of 
documents— Exculpatory statement, whether confession 
— Official reporis, whether privileged. 

A correspondence file belonging to Government was 
in the custody of a mamlatdar who handed it over for 

: safe custody to a clerk. The latter kept the file at his 
house, but while he was away accused No. 1, a karkun 
in the mamiatdar's office, obtained the key of the 
house from the person with whom it had been left, 
and removed the file Accused No. 1 then accom- 
panied accused Nos. 2 and 3, who were interested 
in the property to which the file related, to the house 
of their Pleader who had been retained to prepare an 
appeal and for that purpose wanted to inspect the 
file, Accused No.1 handed over the file to accused 
Nos. 2 and 3 at the Pleader’s house and himself went 
away. He returned in the evening and having ob- 
tained the file from accused Nos. 2 and 3 replaced it 
in the house of the clerk. It wassubsequently dis- 
covered that during the interval that the file had 
been in the possession of accused Nos. 2 and 3 one 
document had been abstracted and some others had 
been mutilated. The file contained documents of 
which accused Nos. 2 and 3 were not entitled to have 
inspection : 

Held, (1) that accused No. 1 having removed the 
file from the possession .of the clerk who had the 
custody of it on behalt of the mamlatdam, without the 
consent of the mamlatdar with intent to cause wrong- 
ful gain to accused Nos, 2 and 3, he was guilty of 
an offence under s. 381 of the Penal Code; [p. 883, 
col. 2.) a‘ . 

(2) that accused 
offence under ss, 381/109 of the Penal Code; 
cols. 1 & 2.] 

(3) that the inference was that the removal and the 
mutilation of the documents bad been effected by 
one or both of accused Nos. 2 and 3 ;'[p. 883, col. 2.] 

(+) that even if it was effected by one of them in 
the presence of the other in fugtherance of the com- 
mon intention of both of them, s. 31 of ‘the Penal 
Code was applicable and both of them were guilty of 
offences under ss. 193 ‘and 466 of the Peral Code, 
[p. $87, col. 2.] . : 

Per Fawcett, J.—A statement made by an accused 
person denying his guilt is not a “confession” within 
the meaning of 5.80 of the Evidence Act. |p. 8&6, 
col.2] | R 

Reports by one Government Officer to another 
written in official confidence are privileged tinder 
s. 12k of the Evidence Act and are not documents that 
an outsider has a right to inspect. |p. 686, col. 1.) 


Criminal appeals from convictions and 
sentences passed by the Sessions Judge, 
Burat, | 
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Nos, 2and 3 were guilty of an 
[p. 887, 


jile from proper custody—Dishonest inten- ` 


cé 
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FACTS.—One Lallubhai Narsi, the 
father of accused No. 2 and the grand- 
father of accused No. 3, applicd to the Gov- 
ernment for the lease of a certain plot of 
land which was granted to him on the con- 
dition that, before taking possession of the 
landghe should cause to be built at pre- 
scribed places certain wells to be approved 
by the Local Board. As he took posses- 
sion of the land before substantial com- 
pliance with the conditions imposed on the’ 
lease he was ordered to be evicted from 
the land by the Collector who sent the 
order, along with the correspondence file to 
the mamlatdar for proper compliance. The 
mamlatdar sent the order to. his aval kar- 
kun for necessary action and himself pro- 
posed to go through the file with the help 
of his land correspondence clerk, Jeyshan- 
kar. The file was sent to Jeyshankar for 
Safe custody, but when the peon took it 
to his house, he found it locked as the clerk 
was away on a private business, Jey- 
shankar had left ihe key of this house 
with his neighbour Premshankar with in- 
structions to keep the file in bis house when 
the peon brought it. Vallabhram, the ac- ` 
cused No. L who was a record clerk in the 
mamlatdar's office came in the afternoon 
of the same day, obtained the key and 
removed the file, and along with accused’ 
Nog, 2 and 3 went to Bulsar at the residence 
of the latter's Pleader. While the Pleader 
was going through the file, accused No. 1 
left for some other business and in the 
evening all the three accused came back 
‘and the file was re-placed. On Jeyshankar's - 
return he demanded the file from accused 
No, 1 who had again taken it for the pur- 
pose of making certified copies of certain: 
documents to be supplied to the accused Nos. ' 
2and 3 at their request and under.orders’ 
of the mamlatdar, ‘The accused gave kuck ` 
the file pointing out that certain papers: 
were missing while others were either mutis 
lated or altered, ; 

Messrs. Amin, M, P. Talivalo, Velinker, 
G. N. Thakor and R, W, Desai, ior tle 
Accused, 

Mr, Kanga, Advocate-Gereral, (with him 
Mr, 8, S. J uthar), for the Crown, 4 

d JUDGMEN'. 

Coyajes, J.—[After stating the facts 
of the case ilis Lordship preree?ed :—] On 
these facts, the charge Ex. 1 was framed. 
The Sessions Judge agreeing with two out 
pf the three assessors held that accused No. 1 
pad removed the tumar from J eyalankar'g 


882 


house, with the intention of helping accused 
Nos. 2 and 3 to utilise it for their own bene- 
fit by removing certain papers and alter- 
ing some others. He, therefore, convicted 
accused No. 1 of an offence under s. 381, 
Indian Penal Code. He convicted accused 
Nos, 2 and 3 under s. 381 read with s. 103; 
and also under ss. 466 and 193 read with 8, 34 
in respect of the two mutilated documents 
Exs. 8 and 14, Ponishments were awarded, 
as stated in the judgment, 

On July 24, 1920, accused Vallabhram 
made a confession (Ex. 33) before the First 
Olass Magistrate at Bulear. He retracted it 
in the Court of the Committing Magistrate 
and maintained that attitude in the Sessions 
Court. Before us, however, his Counsel has 
relied on the facts set out in that state- 
ment. The learned Advocate-General, there- 
upon, 
as against all the appellants. I, however, 
prefer not to take it into consideration as 
against accused Nos. 2 and 3. 

On behalf of accused Nos. 2 and 3 it is 
contended that the tumar was not removed 
by them in conspiracy with. accused No. 1 
from Jeyshankar’s house to their own Vakil 
Govindji's house in Bulsar, as alleged, and 
that the story of the prosecution is entirely 
false. The defence led no evidence; and 
_ the voluminous evidence adduced by the 

prosecution way very fully and carefully 
discussed before us by learned Counsel on 
both sides; it leaves no doubt as to the 
correctness of the findings recorded by the 
. learned Judge that all the three accused 
. persons were guilty of the offence of theft. 
On the morning of the 6th, accused Nos, 2 
and 8 arrived in Pardi and met accused 
` No. 1 (Exs. 34 and 57). At about noon 
accused No. 1 obtained from Premshankar 
(Ex. 65) the key of Jeyshankar’s house; he 
opened it and removed the tumar, Accused 
Nos. 2 and 3 engaged a tonga of Mithal 
Ramji (x. 51), and they all went to the 
house of the Vakil, Govindji Vasanji (Ex. 
24) at Bulsar. The tumar was shown to 
him, ‘They returned to Pardi at about 
9-50 at night and stayed inthe house of 
accused No, 1 tillabout ll p.m. The evidence 
ig discussed at length in paras. 10 and 11 of 
the judgment of the Trial Judge, who 
gaysi— 

“From what has been stated above there 
isno doubt to my mind and the assessors 
are of the samé opinion that in the morn- 
ing of the 6th May, Vallabhram removed 

the file.from the house of Jeyshankar and 
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that all the three accused handled it be- 
fore they took it to Bulsar on the evening — 
of that day. All the three accusad were in 
possession of the file till it was brought back 
from the Pledder’s house at Bulgar to. Pardi 
on the night of 6th May. On the next day, 
i. e., Tih May Vailabhram was admittedly in 
charge’ of the file because he prepared a’ 
copy of the Collector's order therefrom and 
handed it over to the third accusad. Pran- 
shankar (Ex. 35) and Lalbhai (Hx. 59) 
have stated that the three accused were 
seen closeted in the housa of the first ac- ` 
cused inspecting some papers on the 7th 
May. This evidence seems to be correct 
and practically speaking Vallabhram retain- 
ed charge of the file tıll it was returned to . 
Jeyshankar on the morning of the 8thina 
mutilated condition,” 

The evidence completely supports this 
conclusion, 

It is, however, contended that the removal 
of the tumar from Jeyshankar’s house does 
not constitute the offence of theft, because 
(L) it was removed (it is alleged) with Jey- 
shankar’s consent,.ahd (2) in any case, 
Vallabhram did not intend to take the tumar 


‘dishonestly out of the possession of its cus- 


todian. 

On the first point, reliance is placed on 
the following statement made by Jeyshan- 
kar in his cross-examination: “I admit 
that I told Vallabhram that if he required 
the key of my drawer it was in my house 
whose key was with my neighbour. The 
purpose of telling him this was that in my . 
absence if Deva had to take away the In- 
come Tax papers to Surat there. should be 
no delay.” Weare not concerned with the 
Income Tax papers. Now, the tumar was 
the property of Government. On the morn- 
ing of 6th May it was in the possession of 
the mamlatdar on behalf of Government. It 
is not suggested that he had given his 
consent to its remeval to Bulsar. It is true 
that on the morning of the 6th the mam- 
latdar had entrusted it to Jeyshankar for 
safe custody. But the possession still con- 
tinued to be the possession of the mamlat- 
dar. Jeyshankar had no power to authorise 
its removal, and accused No. 1 who has been 
for many years a karkunin the mamlat- 
dar's* office presumably knew it. Indeed, it 
was because he knew it that he obtained the 
key from Premshankar under a false pre- 
text. But however that may ba, the removal 
of the tumar from Jeyshankar's house with- 
out the consent of the mamlatdar waa suffi- 
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cient to satisfy the requirements of s. 378, 
_ Indian Penal Code, provided the act was 
. done with a dishonest intention. And, in 
my opinion, it would have made no differ- 
ence even if Jeyshankar had consented to 
its removal, for such consent was outside 
the scope of his authority [see Reg. v. Han- 
manta (1)] The object of removing the 
tumar from Jeyshankar’s house was to show 
it to Lallubhai’s legal adviser for enabling 
him to find therein materials for getting the 
.Collector's order reversed; Jeyshanker 
could not—as indeed he did not—consent to 
such removal. . Ai 

On-the second point it was contended for 
Vallabhram that when he removed the 
tumar he did not intend to take it dishon- 
estly; the Collector’s order of eviction was 
to ba carried out on or about May 15: ac- 
cused Nos. 2and3 werein urgent need of 
copies of some of the documents; and the 
mamlatdar's office being closed on the 6th, 
such copies could not be obtained on that 
day in regular way; he, therefore, yielded 
to their entreaty to take the tumar to their 
Vakil in order that he might see the origin- 
al order passed by the Collector, Accused 
Nos. 2 and 3 deny these allegations, and 
according to them this argument hag no 
foundation in truth. They have, however, 
adopted the argument. The question then 
is one of intention. Now, direct evidence 
to prove a man’s intention is seldom neces- 
sary and is not always available. In this 
case, the evidence sufficiently establishes 
the following facts: (1) The tumar was 
intact when Vallabhram removed it from 
Jeyshankar’s house. (2) All the three accused 
` persons handled it before they took it to 
Bulsar, (8) They.were in possession of it 
till some time after it was brought back ‘to 
Pardi at about 9-30 r. m, on the 6th. (4) On 
the 7th Vallabhram was admittedly in 
charge of the tumar. (5) Qn thatday the 
three accused persons were seen in Vallabh- 
ram's house inspecting’ some papers (I%xs. 
85 and 59). (6) On the fth and the 7th 
the tumar was handled by these persons 
and by no one else. (7) On the 8th, the 
tumar- was handed over by Vallabhram 
to Jeyshankar in a.mutilated condition— 
one document (being Mr. Lakhia’s report) 
was entirely missing, and at least two docu- 
ments (Exs. 8 and 9) had been mutilated, 
the nature of the mutilation being apparent 
on the face of them, In my opinion, it is 


f1) 1B. 610; 1 Ind, Dee, (x, 5.) 408, 
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unnecessary for purposes of this case to 


try and ascertain, as the learned Judge has 
done, the full extent of the damages done 
to the tumar during the time that it was 
available fo these three persons. It is prov- 
ed beyond doubt that Mr. Lakhia’s report 
didférm part ofthe tumar, and that Exs. 8 
and 9 were intact, on the morning of the 6th 
May. The destruction of the said report, ahd 


the mutilation of Exs. 8 and 9 were clearly . 


intended to support the petition which 
Lallubhai's Vakil prepared on the 8th or 


‘the 9th May and which was presented to 


the Commissioner on the10th. The learned 
Judge has shown in paras. 13 and 14 of his 
judgment how this damage was calculated 
to advance the cause of Lallubhai. In 


these circumstances it was forthe accused. 
tooffer an explanation as to the present.: > 
No doubt, it would, 


condition of the tumar. 
bs unreasonable to expect any explanation 
from accused Nos. 2 and 3, for they have 
condemned the whole case for the prosecu- 
tion as false from beginning to end. But 
accused No. 1 who admitsthe removal and 


his own possession of the tumar has offered - 


no explanation as to its altered condition 
to the extent and within the period indicat- 
ed above. I refer to his admission merely 


for thé purpose of expecting an explanation - 


from him. The attitude taken up by 
accused No. 1 on the one hand, and by 
accused Nos. 2 and 3 on the other is obvi- 
ously embarrassing to all who have to deal 


with thiscase; I have, therefore, avoided - 
all reference to Vallabhram’s confessional . 
statement, Ex. 33, in arriving at my cona ` 


clusions. , 


In my opinion, the evidence clearly estaba _ 


lishes the fact that Vallabhram removed 


namely, with the intention of causing wrong- 
ful gain to Lallubhai. 
allowed accused Nos. 2 and 3 to mutilate 
the correspondence file with a view to enable 
Lallubhai to.succeed in his appeal and as a 
result to retain possession of the land and 


He mutilated or 


intention, - 


“pe 


the old well, which the Collector had called . 


upon him to vacate. Even ifhis intention 
did not go so far, he enabled Lallubhai's 
advisers, includin 
to see and to rea 


those persons could not lawfully have seen, 
and of which they knew they were not 
entitled to obtain copies (see Ex. 7, appli- 
gation of accused No, 2), - 

For these yeasons, I would coufirm thg 


Pal 


accused Nos. 2 and 3, . 
the tumar which cone | 
tained, among others, documents which- 


` accused Nos. 2 and 3. 
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under s. 381, Indian Penal Code, and of 
accused Nos. 2 and 3 in Appeal No. 188, 
under ss, 38l and 109, 

Iwould, therefore, confirm the convictions 
of all the three accused persons, subject 
to the above modification in favour of 
I have considered 
their appeal for a reduction of sentences 
passed upon them, The Judge has ordered 
Vallabhram to suffer rigorous imprison- 
ment for two years. To each of the accused 
Nos, 2 and 3 he has awarded rigorous im- 
prisonment for two years in respect of 
eash of the there offences—the sentences to 
run concurrently ; there is also a fine of 
Rs. £00. in my. opinion the reasons given 


_ by the learned Judge for awarding a deter- 


? 


rent punishment are sound. The offence 
is both serious and difficult to detect; and 


“the case does not call for our interference. 


Fawcett, J.—[After stating the facts 
His Lordship proczeded:—] Accused No. 1 
Vallabhram agreed to the proposal of 
accused Nos. 2 and 3 to take the papers to 
their Pleader at Bulsar, and for that pur- 
pose some time in the afternoon of 6th May 
he got the key of Jeyshankar’a house from 
Premshankar on a false pretext and remoy- 
ed the correspondence. He then tiok it 
Ín a tonga with the two other accused to 
the house of their Pleader Govindji at. 
Bulsar and left it with the Pleader and 
accused Nos. 2 and 3, orat any rate with 
accused Nos. 2 and 3, while he went into 
the town, 
afterwards either at the Pleader'’s house or 
in the tonga; and put the papers back in 
Jeyshankar's house after his return. The 
first question to be considered on the 
charge of theft is whether his removal of 
the correspondence was withcut Jeyshan- 
kar’s consent within the meaning of the 
definition of theft in s. 378, Indian Penal 
Code. Itis clear that Jeyshankar was in 


“proper possession of the correspondence as 


land correspondence clerk and chiinist 
karkun. That is shown by the evidence 
of the aval karkun at page Zl-of the paper- 
book, corroborated by his complaint Ex. 12 
at page 43, and the evidence of the mam- 


_ latdar at page 144, The latter's evidence 


alsoshows that Jayshankar had permission 
to keep the papers temporarily in his house, 
and that the mamlatdar had given instruc- 
tions that the papers should be carefully 
preserved in view of the likelihoud of civil 
jtigation regarding the Colleetor's order 
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for evicting Lallubhai, The accused Val- 
labhram had no right to have possession of 
the correspondence except when he required 
it for the purpose of giving copies; or 
when he was required to do Jeyshankar’s 
work in the latter’s absence under the 
office order at page 71 of the paper-bcok. 
This is sufficiently proved by the evidence 
of the aval karkun at page 29. The evi- 
dence shows that Vallabhram could not 
legitimately have the papers on the 6th 
May for the purposé of giving copies, as 
that day was a holiday, and except by ‘the 
special orders of the mamlatdar or the aval 
karkun copies could not be granted on-that 
day. The applications for copies .were in 
fact not made till the next day. 

Therefore, as a matter of fact, I think it 
is clear that Jeyshankar did not give any 
authority to Vallabhram to remove the 
correspondence for such a purpose, and 
that the accused Vallabhram had no reason- 
able ground for cenceiving that he had 
Jeyshankar’s consent, either exprees or 


implied, to hisremoving the correspondence - 


for that purpose. In my opinion, therefore, 
the removal so far as Jeyshankar is con- 
cerned, was without Jeyshankar’s consent. 

I think, however, that, even if Jeyshankar 
had consented, this would not protect. the 
accused, The correspondence;as is admitted 
before us, was the property of Government, 
The evidence shows that the file went from 
office to office asthe correspondence pro- 
ceeded. It had come to the malatdar, be- 
cause he had to carry out the order of the 
Collector for evicting Lallubhai. He was, 


therefore, in official. possession of the cor- 


respondence on behalf of Government. The 
possession of Jeyshankar was merely that 
of a servant on account of the mamlatdar 
and of Government, as mentioned in e. 27, 
Indian.Penal Code. It was the mamlatdar 
alone who could give authority for the re- 


moval of the papérs away from Pardi. No - 
doubt explanation 5 tos. 378 of the Indian ` 


Penal Code fays consent may be express 


‘or implied, and may be given either’ by 


the person in pcseession orby any person 
having for that purpose authority, ‘either 


“express or implied. Thus Jeyshar kar might 


haveeimplied authority to consent to the 
removal of the papers from his house tothe 


office by VallaLhram, or sume otber clerk, 


who could legitimately havethem for the 
purpose of his duty. But tbere is nothing 
in. the evidence to suggest that Jeyshankar 


“had authority to consent to the removal of 
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‘the papers for the purpose of having them 
_ Shown to Govindji at Bulsar. Nor is it 

alleged that there was any such consent by 
the mamlatlar, and even if it had been 
given, it would not bind Government. On 
this point I agree with the remarks made 
in Reg v. Hanmanta (1). There it was held 
that the definition of “ person "ins, Ll òf 
the Indian Penal Code was sufficiently wide 
to include the Government as representative 
of ethe whole community, and that a 
consent, which the Forest Inspector was 
notauthorised to give, and which was given 
in favour of the accomplice of his breach of 
trust, could not be construed into the con- 
sent of Government. The accused persons 
in that case were shown to have entered 
into a conspiracy to remove certain wood, 
intending thereby dishonestly to take it 
out of the possession of Government, with- 
out the consent of Government. The re- 
moval of the wood under those circumsta- 
neces was held to be within the definition of 
theft in spite of the Forest Inspector's 
unauthorised consent to that removal. The 
present case is simpler, as the removal of 
the correspondence from Pardi was without 
the consent either of Government, the 
mamlatdar or Jeyshankar, who wasaservant 
in posséssion of itonaccount of Govern- 
ment, 

The next and the most important ques- 
tion is whether Vallabhram'sintention in 
taking the correspondence out of this pos- 
session of Jeyshankar for Government was 
dishonest, On this point the SessionsJudga 
has held that his intention was dishonest, 
because he intended to help the second and 
the third accused in utilising the corres- 
pondence for their own benefit by removing 
some of the papers and altering others 
(page 330). I do not myself think that the 
evidence suffices to establish that his inten- 
tion was to enablethe otMer two acctised to 
do-this. The mere fact that the papers 
were tampered’ with does not show that ac- 
cused Nos. 2 and 3 intended to remove or 
alter any of the papers, when they induced 
Vallabhram .to take them to Bulsar; far 
less that .Vallabhram knew of their intention 
to doso and intended to help them in.that 
nefarious design, It obviously is impro- 
_ bable that he was a party to the mutilation 

of the correspondence, as it would be almost 
certain, as it actually did, to bring him 
into trouble. Nor does Vallabhram in his 
confession make any admission that supports 
this hypothesis. It is possible also that the 
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conversation which the witness Mithal ove? 
heard in the tonga was really as to a protest - 
by Vallabhram against their having. taken 
advantage of their possession of fhe co- 
respoiwdence in this manner. Therefore, I 
do not hold that this intention is establish- 
ed against him. Butitis clear that his 
intention was to give temporary possession 
of the correspondence to accused Nos. 
and 3 and their Pleader. Vallabhram him- 
self admits this in hisconfession, and pleads 
that many other clerks did the same thing 
(page 112). The question, therefore, is whe- 
ther such an intention is dishonest within 
the meaning of s. 379, Indian Penal Code. I 
think that there is no doubt whatever that 
it is. First ofall, the fact that he only 
meant to give a temporary possession to ac- 
cused Nos, 2 and 3 and-their Pleader is im-, 
Section 23 and ill. (6) to s. 373 
show that a temporary keeping out of pos- 
s3s3ion or giving of possession suffices to 
bring the case under s. 373, as ruled by this 
Court in Queen-Empress v. Nagappa (DN, 
Then was there any intention of causing 
“wrongful gain" to accused Nos. 2 and 
3 and their Pleader Govindji? Section 23 
shows that their gain of the correspondence 
was wrongful, ifit was obtained,“ by un- 
lawful means.” The word “ unlawful” is 
not defined, but may be taken to correspond 
with the word “illegal,” which is defined 
in s. 43; and it was explained in the 
Report of the Indian Law Oommissioners 
that the two terms were intended to be 
used in the same senss and bear the same 
meaning: see Gour’s Penal Law of India, 
Vol. I, page 232. Under s. 43 the word 
“illegal " is applicable to everything which 
is an offence, or which is prohibited by 
law, or which furnishes ground for a civil 
action. In the present case although there is. 
no direct evidence on the point, a strong 
inference arises that accused Nos. 2 and 3 
had bribed Vallabhram to show them the 
favour that he did in this case. Accused 
Nos. 2 and 3.are men of means, and thera 
is no other apparent motive for Vallabhram's 
act. If that inference is correct, the means 
by which this temporary gain of the papers 
was obtained was an offence against the 
law relating to bribery in the Indian Penal 
Code, But leaving that aside, it is, in 
my opinion, clear that the conduct of. 
Vallabhram and accused Nos. 2 and 3 would 
afford ground for a civil action by Govern- 


(2) 15 B. 344; 8 Ind, Deo, (N, 8.) 234, ~ ° 
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tment against them, since the taking of this 
' ‘eorrespondence out of the possession of Gov- 
: ernment was, in the circumstances of the 
cas3, clearly a trespass to goods, giving 
Governmenta cause of action against all 
three as jojnt tort-feasors: cf. Halsbury’s 
Laws of England, Vol. XXVII, pages 487 to 
439 and pages 863 to 865. As there stated, 
an*act of trespass may be complete by un- 
lawful taking without any conversion, and 
the gist ofthe actionis the unlawful tak- 
ing or removing or damaging of a personal 
chattel, The taking was certainly. not a 
lawful one, because accused Nos. 2 and 3 
had no right to inspect the whole corres- 
pondence, far less to have the possession 


of it which they obtained. They were only: 


entitled to have copies of orders or such 
other documents a3 would come within s. 
-76 of the Indian Evidence Act. Reports by 


one Government Officer to another written: 


in official confidence are privileged under 
s. 124 of the Indian Evidence Act and are 
not documents that an outsider has aright to 
inspect. Thus rule 86 of the Rules for 
‘the conduct of the Legal Affairs of Govern- 
ment says :— 
"26. The sollowing important points 
` relating to the conduct of all suits should 
be carefully attended to by all offices con- 
cerned, namely :........ = 

(c) the production of documents in the 
possession of Government or of any Govern- 
mént Officer when required by. the Court, 
or by the. opposite party, should not be 
resisted unless for good and sufficient 
reasons such as are recognised by law; but 
the question of the admissibility of the 
documents, when produced, should be 
carefully considered and argued, it being 
borne in mind that the opinions ofindividual 
officers contained in official correspond- 
ence (which is so often called for by persons 
engaged in litigation with Government in 
order to establish their case) are, as a rule, 
not admissible in evidence.” (Bombay Go- 
vernment Gazette, November 15, 1923, Pt. 
I, page 16, of the Notification No. 1778, 
dated August 31, 1923, Legal Department.) 

Again Rule 17 of the Government Ser- 
vants Conduct Rules says :— 

“A Government servant may not, unless 
generally orspecially empowered by the Local 
Government. in this behalf, communicate 
directly or indirectly to Government sery- 

‘ants belonging toother departments or to 
. non-official persons, orto the Press, any 
document œ information which has come 
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into his posssssion in the course of hig - 


public duties, or has been prepared or 
collected by him in the course of these 
duties, whethér from offigial- sources or 
otherwise.” Ki 

The giving of possession of the corres- 
pondence by Vallabhram to accused Nos, 2 
and 3 and their Pleader was clearly an im- 
proper and forbidden act, and the fact that 
it was improper to his knowledge is corro- 
borated by Vallabhram’s conduct in first 
of all gatting possession of the key of 
Jeyshankar’s house on a false pretext, and, 
secondly, in his.avoiding entering the tonga 
of accused Nos. Zand 3 at his house, as 
deposed to by the witness Mithal. Neither 
Vallabhram nor accused Nos. 2 and 3 can 
have in good faith belisved that they were 
justified ‘in taking the correspondence ‘to 


_Bulsar for the use of themselves and their 


Pleader there, and the case is one which 
is similar to that contained in ill. (m) 
tos. 378 of the Indian Penal Code. It 
could not have been their impression that 
they had the implied consent of Govern- 
ment to the use of the correspondence in 
this manner. Accordingly I holdthat there 
was a dishonest intention on the part of 
Vallabhram, and that hé is guilty of theft. 
I think it is also proved-that accused Nos, 
2 and 3 abetted him by instigating him to, 
take the correspondence to Bulsar for the 
purpose I have mentioned, and by intention- 
ally aiding him, e. g., by providing the 


tonga to take them to Bulsar and back. I. 


leave out of account Vallabhram’s confes- 
sion in considering their case, as it denies 
his guilt and isnot a ‘confession’ falling 
under s. 30 of. the Indian Evidence 
Act, according to the rulings in Em- 
press v. Daji Narsu (3) and Sankappa Rai 
v. Emperor (4). But the other evidence 
against them, which has been’ believed, 
suffices to prove their. instigation, aid and 
guilty intention in regard to the theft by 
Vallabhram. . < . 

Before ‘concluding, I shall briefly notice 
some other points arising on the appeal, 
It was contended by Mr. Amin for appel- 
lant No. 1 that the correspondence was not 
in the exclusive possession of Jeyshankar, 
but Was in the possession alsoof Vallabh- 
ram, inasmuch as he had access to the 
house with Jeyshankar’s permission. This, 


> 6 B. 288; 6 Ind. Jur. 489; 8Ind. Dec. (N. s.) 
@ ae 127; 18 M. L, J. 63; 3 M. L. T, 270;3;7 Or, 


(941.0. 1928) 


however, .overlooks the fact that Jey- 
_ Shankar's possession was only possession 
by a servant on account ‘of Govern- 
ment under s-27 and in any case it is 
not necessary that there should be ‘exclu- 
sive possession’; for instance it has been 
held that there can be theft by a person 
who is in joint possession of the stolen 
property: cf. Queen-Empress v, Ponnurangam 
(5). The definition of possession in Ste- 
phen's Digest of Criminal Law, Art. 306, 
which was relied on by Mr. Amin, is 
really more applicable to the case of owner- 
ship as pointed outin Gour’s Penal Law, 
Vol. II, "page 1708. Then it was contended 
that Vallabhram had left the correspond- 
ence with the Pleader, who he might justly 
consider tobe a respectable person, and 
therefore, he had no dishonest intention. 
This contention overlooks the fact that 
an intention to show the correspondence to 
the Pleader was in 
reasons already given. Also the correspond- 
ence was infact left with accused Nos. 2 
and 3: see Govindji (page 75) and the 
admission of Vallabhram himself to the 
same effect (page 117). In view of Vallabh- 
ram's admission that he left the Pleader’s 
house, an admission which is corroborated 
by the witness Chandulal, and the fact 
that Govindji undoubtedly also left to 
attend Valliram’s wedding ceremony, it is 
I think, clear that he must have given the 


control of the correspondence to accused 
Nos. 2 and 3. - 


It was also contended that his subsequent 
conduct was in his favour ori the question 
of dishonesty.. But his conduct prior to 
the removal of the correspondence, e, g., 
in surreptitiously getting into the tonga, 
is really more important. The mere fact 
that he drew attention to some of the papers 
having been mutilated does not suffice to 
out-weigh the evidence of dishonesty, Nor 
does thé fact that Jeyshankar did not 
complain about the mutilation of the 
papers as soon as-he might have done effect 
the case against him, It certainly does 
not, ia my opinion, show that Jeyshanker 
thought that the aécused’s conduct was 
straightforward; there is clear evidénce 
. to the. contrary, and even if Jevshankar 

ae think so, it would not affect the proved 
acts, - 

, Accordingly, I would confirm tke con- 
viction of appellant Vallabhram under 


(5) 10 M. 186; 1 Weir 408; 3 Ind, Dec, (nN, s.) 882, 
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8. 381 and of the other two under ss, 331 
and 109. I also concur with my learned, - 
brother in confirming the conviction of 
accused Nos, 2 and 3 under ss. 466 and 193, 
Indian Penal Code, in respect of the docu- 
mene Hx.8, Thoughthereis no evidence 
of -any eye-witness that the alteration of 
‘400’ to ‘4000’ was done by them, the proved 
circumstances, in my opinion, leave no 
reasonable doubt that they are guilty. The 
suggestion that it was done by some one 
else to bring them into trouble is clearly 
opposed to the plain facts, as pointed out 
in my learned brother’s judgment Though 
there is no evidence enabling the Court to- 
say which of the two accused made the 
alteration, this is immaterial under s. 34, 
Indian Penal Code, Liven if one of’ them 
did nothing but look on while the other , 
made the alteration, this would not excuse 
the former, if the act was done “in fur- 
therance of the common intention”; ef the 
remarks of the Privy Council in Barendra 
Kumar Ghose v. Emperor (6). Accused 
Nos. 2 and 3 were the persons taking the - 
active part in the preparation of Lallubhai’s 
appeal, and had the papers in their control. 
In the absence of any evidence to rebut 
it the presumption is that the alteration 
was made by one of themin the presence of 
the other, with a common intention that 
brings the case under ss. 193 and 466 of the 
Indian Penal Code. - 
Lalsoagree that accused Nos. 2 and 3 should 
be given the benefit of the doubt inregard to 
the document, Ex. 14, and their conviction 
on that head of the charge reversed. This 
does not, however, affect the concurrent 
sentence of two years’ rigorous imprison-. 
ment under each of the two ss. 193 and 
466, which was passed for one offence 
under each section though there were two 
documents in respect of which the two 
accused wereconvicted. Itis unnecessary 
to decide whether this is correct under 
subs. (1) of s. 35 of the Cr. P. C. as 
amended by Act XVIII of 1923, and 
s. 71, Indian Penal Code. As the three 
sentences of rigorous imprisonment for two 
years have been ordered to run concurrent- 
ly, all we need consider is whether this 
sentence, plus a fine of Rs. 500 is excessive, 


O. W. N. 181; A. I R.1925 P. O. 1: (1925) M. W. N. 
96. L. R. 6A. (P.G) 1; 2P L. R. 50; 6 P.L 
169; 23 A L. J. 314; 41C. L. J. 240; 48 M. L. J. 54 
10. W. Ñ. 935; 3 Pat. D. R. 1 Or5.52 O. 187; 26 Cr, L, 
J, 431; 52 L A 40 (P, O) h 
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Accused No. 1 has also been sentenced to 
two years’ rigorous imprisonment. We were 
-asked to-reduce these sentences, but I 
do not think there is any sufficient ground 
for our interference. Iagree with the re- 
marks made in para. 31 of the Sesgions 


Judgs's judgment. Not only was the offence. 


a serious, one, but itis also one calling for a 
dettrrent punishment, f 


HMPEROR V, ATMA SINGH, 
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I report the case for the orders.of the High . 
Court with a recommendation that the 
sentence passed upon the four accused may 
be reversed or reduced, -~ . 

The grounds for this recommendation - 
are:— , ; di : 
(L) The accused were not asked if they 
had any cause to show why they should not 

be'convicted as is required by s. 242, Cr. 


The appeals, therefore, fail (except in’ P.C 


regard to the document Ex. 14). The con- 
victions (subject to that modification) and 
sentences are confirmed, 

Z. K, Appeals allowed, 


ed 


LAHORE HIGH COURT. 
Oriminau Reviston No. 1373 oF 1925. 
\ January 25, 1926. 
Present:--Mr. Justice Harrison. 
EMPEROR—Prosecutor 


4 ` versus 

ATMA SINGH AND ANOTRER—ÅCOCSED — 

| RESPONDENT. 

Penal Code (Act XLV of 1860), s. 160—Exchange of 
abuse—Offence, nature of—Criminal procedure— 
Technical objections by Crown, 

An ordinary exchange of abuse ina public street 
where neither side is armed and no blows are struck 
SE too trivial to be taken notica of. [p, 889, 
col. L. 

The Crown does nob usually take technical objec- 

| tions either on the criminal or tha civil side, where- 
by the doing of substantial justice may be defeated. 
[p. 889, col. 2.7 , 

Casə reported by the Sessions Judge, 

Rawalpindi. 


FACTS,—Gurdit Singh and Sant Singh 
fought in the Bazarof Gujarkhan against 
Waryam Singh and AtmaSingh and disturb- 
ed the public peace. These four persons 
thus committed an affray. They were 
brought before the Magistrate, First Class, 
Rawalpindi, and particulars of the offence 
were stated to them, In reply all four per- 
sons made an admission of having com- 
mitted the offence. No question, however, was 
put to any of them why they should not be 
. convicted. The Magistrate by his order of 
the llth Jnne.1925 fonnd all four men 
guilty of an offence undors. 160, Indian 
Penal Codé,' and sentence! them to fines 
of Rs. 25 each.. In his order he remarked 
that they had pleaded guilty to a charge 
‘under s. 160, Indian Penal Code, and he 
also remarked that their reputation had not 
been good. ` 

GROUNDS, —Under s, 438, Cr, P; 0, 


r 


(2) The Magistrate remarked in his order 
of conviction that the reputation of the 
accused had.not been good, although there 
was no evidence on the record that the 
reputation of these men had not beén good 
nor was there anything to this effect in the 
Police report on the basis of which the 
Magistrate took cognizance. 

(3) The affray was not a serious one, 

Diwan Ram Lal, for the Crown. 

Dr. Nand Lal, for the Respondent. 


ORDER.—Four men—Atma Singh, 


Waryam Singh, Gurdit Singh and- Sant 


Singh—were convicted under-s. 160, Indian 
Penal Code, and sentenced to pay a fine of 
Rs. 25 each, The sentence was passed by ' 
a First Class Magistrate and the Sessions 
Judge of Rawalpindi has. reported the case 
for orders on three grounds :— LAK 

(L) The accused were not asked if they 
had any cause to show why they should 
not be convicted as.is required by s. 242, 
Cr. P. C.: ; . 

_(2) The Magistrate imported ints the case 
his own knowledge of the reputation of the 
accused and this was highly improper. 

(3) The affray was not serious. ; 
On ground No. 1 [do not think there is 
any reasonfor interference as the accused 
had pleaded guilty and thereby ended the 
matter.for al) practical purposes, though. 
of course they might still have pleaded that 
the affray in question was a mere nothing. 
On the other handthe Trial Magistrate and 
the District Magistrate might have been | 
expected to realise that this was so 
without being told. ; 
On grounds Nos. 2 and 3 I think there is 
reason for taking’ action and I accept the 
application and acquit fhe accused., a 
The facts of this case were that the 
Police reported that there had been a 
technical alfray in the village of Gujar- 
khan, words being exchanged between two. 
men on the one side and two on the other. 
It is not alleged that other side was armed 
or any blows were struck. Apparénily 
there was only the-usual exchange of abuse 
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such as may be heard from morning till 
night. Oa this the Police quite uaneces- 
“sarily saw fit to “chalan” all four men 
apparently without enquiring who started 
th3 quarrel and who began to abuse. 
Waen this trivial cise reashed the First 
Class Magistrate Mr, Amin ud-Din, he pro- 
cae lad to transfer it, having no authority 
to do sa, to the Court of the Tuhsildar. 
Mr. Amin-ul-Din is, I understand, a First 
Class Magistrate. Hais neither an Addi- 
tional District Magistrate, nora Sub-Divi- 
sional Magistrate. The order in vernacular 
was apparently written by his Reader’ and 
is to the following effect:—‘The case is 
transferred to the Tahsildar. Post script. 
It is to be sent up with a ‘report under 
s. 107, Cr. P. O.” The ease had been unneces- 
sarily started, was illegally transferred and 
after transfer was unnecessarily exaggerated 
intoa case under s. 107. As proceedings 
under this section can only be taken by a 
First Class Magistrate, the post script was 
understood as an illegal cancellation of the 
illegal order oftransfer and a further order 
of re-transfer to the Court of Mr, Amin ud- 
Din. On the accused appearing the offence 
was explained to them’ and they pleaded 
guilty. An order was then written into 
which the reputation of the accused was 
imported although no mention was made 
of it evenin.the Police report and acting 
apparently on wholly inadmissible evidence, 
which has never been tendered “let alone 
admitted, the Magistrate convicted them. 
The Sessions Judge dismissed the first 
application for revision and on being moved 
to do sohe re-opened the question and 
forwarded his recommendation to this 
Court. 

Whether the action of the Sessions Judge 
was strictly regular or not in re-opening 
the matter in the form in which he did, I 
do not think there is any question of the 
competency ofthis Court to look into the 
ease. The most amazing feature is that 
when notice issued automatically, as it does, 
to the District Magistrate, he saw fit to 
move the Crown to instruct Counsel to 
resist the miscarriage of justice being put 
right. Apart from the waste of the ime 
and money ofthe Crownand Crown Coun- 
sel, which is no concern of mine, I wholly 
fail to understand what prompted the Dis- 
trict Magistrate to take this action. The 
First Class Magistrate had behaved illegal- 
ly—a point which must have struck the Dis- 


trict Magistrate when heexaminedtherécord, 
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Four men had been ordered to pay heavy 
fines without any adequate reason, and yet 
he questioned the sound action taken by 
the Sessions Judgeia endeavouring to get 
the matter put right. Counsel for the 
OCrowa, while not attempting to support 
the conviction, has urged that the Sessions 
Judge has acted with technical irregularity 
and’ presumably the District Magistrate 
took up this attitude and ignored the gene- 
ral principle that the Crown does not usu- 
ally take tezhnical objections either on 
the criminal or the civil side, whereby 
the doing of substantial justice may be 
defeated. 

The main ground on which I have inter- 
fered in this caseis to be found in the 
maxim de minimis non cur at lex: Ifa 
prosecution were to be launched whenever 
two or more people exchanged abuseina 
public street, the Courts would not have 
time for doing their necessary work, and 
where the Sessions Judge recommends 
the obvious course of acquitting people 
convicted of such trifling and technical 
misconduct, it would be better if the Dis- 
trict Magistrate were to raise no protest. 

N. H., ` Application accepted, 


ALLAHABAD HIGH COURT, 
CriminaL Reviston No. 137 oF 1926, 
March 15,1926. 
Present:—Mr. Justice Daniels. 
HUKUM SINGH—Accusep —APPLICANT 
versus 
EMPEROR—Opposite Parry. 

Penal Code (Act XLV of 1860), s. 174—Subpena, 
defective, failure to comply with—-Offence. 

A subpcena requiring a person to attend either at 
the thana or wherever the Inspecting Officer might 
happen to be is not legal subpcena as it does not 
require attendance at a definite place and an omission 
to comply with it is not an offence punishable: under 
s. 174, Penal Code. s i 

Empress of Inliav. Ram Saran, 5 A. 1, A. W.N. 
(1832) 145; 3 Ind. Dee. (x. a.) 24, referred to. 

Criminal revision from an order of the 
District Magistrate, Etawah, dated the 12th 
Oztober19 25, | | 

Mr. Baleshwari Prasad, for the Appli-. 
cant. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—The applicant has been 


convicted under s. 174 of the Indian Penal 
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Code: of disobeying a subpoina requiring 
him to attend before the Sub-Inspector in 
a Police inquiry. Section 174. prescribes a 
- punishment for any person being legally 
bound to attend at a certain place and time 
in obedience to asummons, notice, ordgr or 
proclamation issued by a legally competent 
public servant, intentionally omits to attend 
at that place ortime. The sub-poena which 
was issued to the applicant as issued in 
this case did not require him to attend at 
a certain place. It calledon him to attend 
either at Sabail thana or wherever the In- 
specting Officer might happento be. This 
is not a legal subpcena, failure to comply 
with which can be punished under s. 174, 
Ifany authority other than the language 
of the section itself is needed for this pro- 
position it may be found in the case of 
Empress of Indiav. Ram Saran (1). As 
the subpoena did not require the accused 
fo attend at a definite place I set aside the 
orders of the Courts below aid acquit the 
accused. Tis fine, if paid, will be refunded. 
R. L. i. Order set aside. 
go 5A. 7; A.W. N. /1882) 145; 3 Ind. Dec. (N. 8.) 
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PATNA HIGH COURT. 
Criminal Rererenos No.'63 or 1925. 
November 6, 1925, 

Present :—-Mr. Justice Adami and 
Justice Sir John Bucknill, Kr, 
FIRANGI SINGH— 
terTsus 
DURGA SINGH— 

Criminal Procedure Code (Act V of 1898), s. 249— 
Warrant cases—Magistrate’s power to stop case and 
release accused—Starting case afresh on complaint— 
Legality. 

Section 249, Cr. P. O., is inapplicable to warrant 
‘eases. Therefore, an order bya Magistrate stopping 


a warrant case and releasing the accused under the - 


section is illegal. [p. 891, col. 1.] 

Where a Magistrate stops a warrant case and 
releases the accused purporting to ‘act under s. 249, 
Cr. P. O., the case is still on the pending file of the 
Magistrate and can be re-opened either by an appli- 
cation by the Crown or suo motu by the Magistrate 
but cannot be started de novo upon a private com- 
plaint, the Police case being already on the pending 
file. [p. 892, col. 1.] 

Criminal reference made by the District 
Magistrate, Gaya, dated the 26th July 1925, 

. Mr. Manohar Lal, in support of the Re- 


ference. 5 é 
Mr, H. L? Nandkeolyar, Assistant Gov- 
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ernment Advocate (with him Mr. K; P. Jayas- 
wal), against the Reference, 
JUDGMENT. 

Bucknill, J.—This wasa referrence 
made to this Court by the District Magis- 
trate of Gaya under the provisions of s, 438 
ofthe Or. P..C. This reference came béfore 
Macpherson, J., on the 2nd of September 
last and that learned Judge thinking that a 
novel point arose in connection with it, re- 
ferred the matter toa Bench; the learned 
Judge also considered that it was desirable 
that the Crown should appear. 

The difficulties which have occasioned 
this reference arose out of some rather con- 
fused criminal proceedings; and to what 
appear tobe some mistakes in procedure 
made by two Sub-Divisional Officers which 
under the circumstances are not perhaps 
surprising. The position may be thus short- 
ly explained. Last October there was a 
dispute about irrigation between the in- , 
habitants of two villages call Kunj and 
Chari in the Gaya District, As a result 
no lesg than three casés were started. What 
is called case No, 1 was asummons case; 
the charge was under s. 143 of the Penal 
Code and was against the men of both 
the villages. What is called care No. 2 
was fa warrant case drawn up against cer- 
tain persons under the provisions of ss. 148 
323 and 430 of the Penal Oode. It was 
against villagers of Kunj and in connection 
with that ĉase a man of Chari village had 
been injured. What is called the third 
case was also a warrant case. This was 
directed against the villagers of Chari. 
All the cases came before the sub-Divisional 
Officer. He tried case No. 2 but kept cases 
Nos, land 3 pending until the result of 
the trial with which he was proceeding. 
The upshot of case No. 2 was that he con- 
victed the accused, He then, in respect of 
the oase No.1, passed an order (as he was. 
entitled to do) under s. 249 of the Cr, P. 
C. stopping the proceedings and releas- 
ing the accused. In case No. 3 he also 
passed a similar order, purporting to act 
under $. 249; he also directed the case to 
be entered as false. No question arose as 
tothe, Sub-Divisional ‘Officer's power to 
deal as he did deal with the first case. 
But a question does arise whether he had 
any power to deal with case No 3 (a war- 
rant case) under the provisions of that sec- 
tion. But incase No. 2 there was an appeal 
and the Sessions Judge reversed the deci- 
sion of the Sub-Divisional Officer, and set 
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aside the conviction. The Sub-Divisional 
. Offizer’s order of conviction took place on 
tha 23rd March last and his two orders 
relating to cases Nos. 1 and 3 were made 
on the same day. The learned Sessions 
Judge's decision was on the Gih May last. 
-The next thing which happened was that 
on the 16sh June the person who had bean 
the informant in the case No. 3 applied to 
the Sub-Divisional Officer (who was not the 
same individual as theSub-Divisional Ovficer 
who had tried case No, 2) making what 
` purports to bea complaint; at any rate he 
was examined on oath by the new Sub- 
Divisional Officer, he sent for the connect- 
` ed records and on the 26th of June he 
passed an order summoning the accused. 
The District Magistrate in his reference 
suggests that both the orders of the Sub- 
Divisional Officers of the 27th March, 1925, 


purporting to stop case No. 3 under the. 


provisions of s: 249 of the Or. P. C. and 
© that of his successor of the 26th June sum- 
moning the accused on,what appears to be 
a complaint made by the informant in case 


No, 3 are wrong and should be set aside.. 


There seems no doubt that both these 
orders must be set aside. In the first place 
there appears to be no good authority of 
- any kind for suggesting that s. 249 can be 
utilized in respect ofa warrant case. The 
heading of Ch. XX of Or. P. ©. which 
comprises ss. 241—249 refers, to the 
“ Trial of summons cases by Magistrate,” 
and, as has been pointed out by the 
learned Assistant Government Advocate, it 
‘is quite clear that, upon a perusal of s3. 247 
—249, the last named section is only in- 
tendéd to apply to summons eases instituted 
other than upon complaint, Itis true that 
Mr. Sohoni on page 614 of his work on the 
Oode of Criminal Procedure (llth Edition) 
ssems tothink that the procedurecontemplat- 
ed under s.. 249 might be applicable to war- 
rant cases: but it isan old section and so.far 
as can be ascertained there is no case which 
lays down such a proposition. Indeed from 
reading the preceding sections it certainly 
ssems3 evident that s. 249 only deals with 
suMmonscases instituted other than upon 
complaint. .Section 247 relates to sum- 
monses issued upon complaint and what 


the Magistrate’s duties are if the com-. 


plainant does not appear. Section 248 
contemplates the possibility of withdrawal 
of a complaint by a complainant whilst 
.5. 249 contemplates the powers of a Magis- 
trate as to stopping cases and releasing the 
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accused inany case instituted other than 
upon complaint. This order, therefore, thus 
made by the Sub-Divisional Officer on . the 
23rd March last is obviously one which he 
could not make and although it is in effect 
of noevalue it is, I think, desirable, in order 
that there should be no future difficulty, 
that we should formally declare that it is 
illegal and, so far as may be, if at all neces- 
sary, setit aside, . 

Now, although it has been suggested that 
what the complainant in case No. 3 did 


-when he came up before the new Sub-Divi- 


sional Officer with his petition on the 16th 


‘of June last amounted only really to an 


informal drawing of the attention of the 
Sub-Divisional Officer to the fact that 
case No, 3 was still in existence on his 
file and had not been disposed of. I do’ 
not think that such a suggestion can 
on examination be seriously entertained, 
nor was it, I think, very seriously put: 
forward by the learned Counsel who in effect 
appeared in support of what, the Sub-Divi- 
sional Officer had directed by his order of 
the 26th June. The fact remains that it 
would seem that the Sub-Divisional Officer 
treated the petition as a complaint; he ex- 
amined the accused on oath and. in this 
way he seems to have treated the matter ag 
one of which cognizance was being taken 
under the provisions of s. 190 (1) (b) of 
the Cr, P. O ; in other words as a fresh affair, 
It need hardly perhaps be pointed out that, 
as the order made by his predecessor on 
the 23rd March purporting to act under 
s. 249 was void, the case was still really on 
his fileand cognizance had already been 
taken of it under s. 190 (1) (a). It has been 
suggested, somewhat tentatively, that the 
order in case No.3 madehy the Sub-Divi- 
sional Officer on the 27th March last, al- 
though purporting to be made under s. 249, 
ro 

unders. 253 (2) as it is argued that. ne 
upshot is really the same and, that it is 
merely a difference of form, Iam not pre- 
pared to say that thera isno difference in 
the effect of stopping a case under s. 249 
and the discharge of an accused under s, 253 
(2); but in this case I do not think thatsuch 
a question is material or really arises þe- 
cause the Sub-Divisional Officer expressly 


- purported to deal with the matter under 


s. 249 and in addition ordered that the case 
should be entered as false. Now in hig 
order of the 26th June the newSub-Divi- 
sional Officer after reciting what had ipre. 
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viously taken place and the order made in 
the third case observes. are 

“Dargi Singh who is the complainant 
in case No. 3now comes up and files this 
petition that his case might now be taken 
up and dealt with according to law, His 
prayer seems reasonable. I accordingly 
summon the accused under ss. 430 and 147, 
Indian Penal Code. Also summon prosecu- 
tion witnesses for that date.” 

Now the learned Assistant Government 
Advocate has pointed out that it was not 


open to the Sub-Divisional Officer to take. 


any such action ashe did in re-opening a 
warrant case which was already on his 
file on an application of a private party. 
It seems very clear that what the Sub-Divi- 
sional Officer actually did (although his 
order is not particularly lucid) was that 
he raally started a case de novo; but this 
he could not do because case No.3 was 
still really on his file. There seems no 
doubt that he thought that his predecessor’s 
order with regard to case No.3 was a valid 
one and that it was not was never brought 
to his notice. It is quite clear that he could 
not act ashe did in re-opening the case 
supposing that what he did could be re- 
garded as his having done so upon the 
application of a private party. The learned 
Assistant Government Advocate points out 
that the Sub-Divisional Officer could of 
course re-open the case either upon applica- 
tion by the Crown or suo motu butin this 
case he did neither. Whilst the Police case 
was already on his file he could not start 
a fresh case upona complaint. There is 
no authority of any kind given to us to 
controvert the views which have been 
placed before us by the learned Assistant 
Government Advocate. We, therefore, con- 
sider (a) that the order of the Sub-Divisional 
Officer of the 26th March under s. 249 of 
the -Or. P. O. was altogether an invalid 
order. Itis hereby set aside. The result 
is that the warrant case No. 3 is still on 
the file of the Sub-Divisional Officer, (b) 
. The order of the Sub-Divisional Officer of 
the 26th June is also invalid; it too must 
be set aside. The result will be as before 
that the warrant case No 3 is still on the 
Sub-Divisional Officer's file as it stood on 
the 27th of March last at the time of the 
invalid order purporting to be made under 
s. 249 with regard thereto. (c) The re- 
feranze of the District Magistrate of 25th 
July, 1925, is, therefore, accepted. (d) The 
S4b-Divisi8nal Officer either of hisown mo- 
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tion or of course upon the application of the 
Crown may, if he so thinks fit, proceed with 
‘the warrant case No. 3. yi 
Adami, J,—I agree. 
R L Reference accepted. 


aaee oe 


MADRAS HIGH COURT. 
CriminaL Revision Cass No. 18 or 1925. 
(ORIMINAL Revision Petition No. 18 oF 1925.) 

September 9, 1925. . 
Present:—Mr. Justice Jackson. 

M. R. M. RAMASAMI CHETTY 
MANAGING DIRECTOR oF M. R. M. 
RAMASAMI CHETTI ann Co. Lrp.— 

`. ACCUSED —PETITIONER 
` Versus 
V. 8. CHENGALRAYA PILLAI— 

: JOMPLAINANT— RESPONDÊNT, 

Companies Act (VII of 1919), s. 104—Allotment of 
shares—Agreement before formation af Company to 
allot shares—Ratification by Directors after registration 
~—Liability of Company to furnish particulars—Default 
Penalty. - 

Certain persons who purchased a business regis- 
tered themselves as a Oompany under the Com- 
panies Act. By the terms of the contract of 
purchase the vendor .was entitled to certain shares 
allotted otherwise than in cash and such allotment 
was, after registration of the Company, ratified by 
the Directors at a meeting: 

Held, that there was no contract in writing con- 
stituting the title of the allottee within the meaning 
of s. 124 (1) of the Companies Act and the Com- 
pany was bound to furnish the particulars duly 
stamped under cl. (2) of the section andin default to 
do so, the oficer responsible for the default was 


- liable to be fined under cl. (3) of the section. 


Petition, under ss. 435 and 439 of the 
Gr. P. O., 1898, praying the High Court to 
revise the judgment of ‘the Court of the 
Second Presidency Magistrate, George 
Town, Madras, in O. CO. No 20052 of 1924, 

Mr. V. L Ethiraj, for the Petitioner. 

The Crown Prosecutor, for the Crown. 

CRDER.—Petition to revise the judg- 
ment and sentence of the Second Presi- 
dency. Magistrate, in O. O, No. 20052 of 1924. 

The petitioner sold his business to 
certain persons under acontract dated lst 
October 1922. On 7th"October 1922 these 
persons registered themselves as a Company. 
The Company furnisheda return of allot- 
ment of shares under s. 104, Act. VII of 
1913. The Registrar acting under s. 104 
(b) called for the contract in writing entitl- 
ing the vendor ofthe business to certain 
shares allotted: otherwise than in cash, 
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The petitioner thought that the contract 
entered intobefore the Company was regis- 

.tered would be sufficient; but the Registrar 
demanded a contract entered into by the 
Company and since such a contract was not 
in writing, he called for prescribed parti- 
culars under s. 104 (2). Instead of furnishing 
these duly stamped, the petitioner produced 
the previous contract ratified ata meeting 
of the Directors. The Registrar held that 
this was nota compliance with his demand 
and prosecuted the petitioner under s. 104 
(3). He has been fined Rs. 100. Hence the 
petition, Ido not think that the ratifica- 

- tion by the Board of Directors can be des- 
cribed as a contract in writing constituting 
the title of theallottee; and inthe absence 
of any such contractin writing the peti- 
tioner was bound to furnish the prescribed 
particulars duly stamped. There is, there- 
fore no ground for revision, The petition 
is dismissed, 

VN. Y. Petition dismissed, — 


CALCUTTA HIGH COURT. 
Civit Rersxence No. 4 of 1925. 
December 4, 1925. 

Present :—Mr. Justice Cuming and ` 
Mr. Justice B, B. Ghose. 
EMPEROR—Pxosgcutor 
versus 
RAJENDRA KUMAR DUTTA AND 
ABDUL KHALEQUE— PLEADERS. 

Legal Practitioners Act, (XVIII of 1879), ss. 12, 18, 
Legal Practitioner committing criminal offénce— 
Procedure. 

Where a legal practitioner is suspected of having 
committed a criminal offence, proceedings under the 
Legal Practitioners Act should not be taken, but if it 
is thought necessary, action should be taken by way 
ofa criminal prosecution. .[p. 894,col. 1.] 

Reference made by.the Additional Dis- 
trict Judge, Second Court, Mymensingh, 
through the District Judge, Mymensingh, 
in Miscellaneous Cases Nos. 1 and 2 of 1925, 

Babu Swrendra Nath Guha, for the 
Crown. 

Mr. Sarat Chandra Roy Choudhury and 
Babu Debendra Narayan Bhattacharjya, for 
Rajendra Kumar Dutta. 

Mr. Gopal Chandra Das, Moulvi Md. Nurul 
Huq Choudhuri and Babu Satyendra Kishore 
Ghose, for Abdul Khaleque. 

JUDGMENT.—This is a reference 
goncerning two Pleaders of the Mymensingh 
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Bar, Babu Rajendra Kumar Dutta .and 
Moulvi Abdul Khaleque, 

The facts appear to be these: : 

There wasa certain Title Suit No. 265 of 
the Local Sub-Judge’s Court (Rani Hemanta 
Kumari Debi v. Sonaulla), ` 

Rajtudra Kumar Dutt was the Pleader on 
behalf of some of these defendants though 
it does not appear that he had received 
any vokalatnamah on behalf of Sonaulla, 
In the course of this “suih a certain docu- > 
ment was filed on behalf of the defendants 
on the 6th July 1923 by Rajendra Kumar 
Dutta. The plaintiff challenged the genu- 
ineness of this document. Certain evidence 
was taken and on the 7th July Babu Raj- 
endra Kumar Dutt the defendants’ Pleader 
retired from the case and the case was 
decided ex parte. On the same day the 
plaintiff moved the Court to prosecute 
Sonaulla for forgery. Notice was issued on 
Sonaulla and he appeared on 8th September 
1923 aud showed cause. Moulvi Abdul 
Khaleque appeared for him on this occa- 
Blon, h 
The Court ordered a prosecution on 12th 
January 1924 and wrote the usual letter to 
the Magistrate on 1&th January 1924. The 
same day the Magistrate issued process, 
‘What took place in the Magistrate's Court 
doesnot appear but onthe Ist April 1924 
Sonaulla preferred an appeal to the District 
Judge against the order for prosecution 
which was dismissed on 9th May 1924. 

On the 26th May 1924 Sonaulla came to 
Babu Rajendra Kumar Dutt and instructed 
him to apply for the return of the docu- 
ments filed in the original suit including 


-the document which was the subject of the 


criminal charge. Jt is somewhat remark- 
able that this document was still on the 
record of the civil case. It oughtto have - 
been impounded but the probable explana- 
tion isthatin view of the appeal to the 


- District Judge against the order for pro- 


secution it had come back once more to the 
original suit file, The usual application for 
a return of the document was filed and 
Babu Rajendra Kumar Dutt himself went 
to the record room to get back the docu- 
ments, Rajendra Babu himself signed a 
receipt for the documents on the back of 
the petition. He was then called away to 
attend to some other case and one Ali 
Hossain was told to instruct some other 
Pleader and he went and fetched M. Abdul 
Khaleque who took back the documents, 
signed receipt for them end made them 
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over including the document the subject 
of the criminal case to Sonaulla. f 

What, therefore, the two Pleaders are 
charged with amounts to aiding and abet- 
ting Sonaulla in getting back tbis docu- 
‘ment so that he might defeat the criminal 
ease while it was their duty to have brotight 
to the notice of the District Judge that 
Sorfaulla was attempting to do this. 

Now it will be clear that what is alleged 
against these two Pledders amounts to a 
charge of aiding and abetting or conspir- 
ing to commit a criminal offence, viz., caus- 


ing evidence to disappear with the inten- ` 


tion of screening the offender, an offence 
punishable under s. 201, Indian Penal Code. 
Both the Pleaders have filed statement 
denying that they hadany knowledge that 
the document in question was being taken 
back and have supported their explanation 
with afidavit, 

In such a case it has been held that the 
correct procedure to be followed is that 
„proceedings under the Legal Practitioners 


< Act should not be-taken but that ifit is ` 


thought necessary to take action it.should 
be by way ofa criminal.prosecution. The 

. question has been dealt within the case of 
In the matter of Chandi Charan Mitter (1) 
and the judgment of Mookerjee, J., may be 
with advantage referred to where he deals 
with the numerous authorities on the point 
and points out that summary proceedings 
under the Legal Practitioners Act may result 
in grave injustice to the persons concerned. 
We do not think we should be justified in 
departing from the principles laid down in 
the case we have just referred to. 


We think, therefore, that the order of | 


reference should be discharged. It will be 
open to the authorities if they think fit to 
‘criminally prosecute the two Pleaders. On 
that point we express no opinion. It will, 
of course, be open to the Additional Dis- 
trict Judge after any action that may be 
taken in the Criminal Court to take action 
under the Legal Practitioners Act if -so 
advised. | 

Z. K, Reference discharged. 

(1) 57 Ind. Cas, 921; 24.0. W, N. 755; 810. L. J. 471; 
21 Or, L. J. 691; 47 O. 1115, 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 536 or 1925. 
; November 9, 1925. 
Present:—Mr. Justice Sulaiman. 
Qazi FARIDUDDIN-—APPLICANT 


versus 
EMPEROR rarovew FARIDUDDIN 
AND oTHERS—OpposiTs PAKTIES. 

Criminal Procedure Code (Aet V of 1898), 8. 250—~ 
Informer, whether can be directed to pay compensation 
—Mazximum compensation, amount of. 

It is open to a Magistrate under s, 250 of the Cr. P. 
O. to pass an order directing a person, upon whose in- 
formation given toa Police Officer or to a Magistrate, 
the proceedings were started, to pay compensation to 
the accused. |p. 895, col. 2. 

Under s. 250 (2) of the Cr. P. ©. all that is pro- 
hibited’is that compensation to the accused or each 
or any of them should not exceed Rs. 100 in amount. 
The section does not mean that if there are a number 
of accused persons the total amount awarded to all of 
them must not exceed the maximum specified in the 
section. [p. 896, col. 1.] 


Criminal revision from an order of the- 


Sessions Judge, Jhansi, dated the 20th 
August 1925. : 
Mr. H. Cecil Desanges, for the Applicant. 
Mr. Saila Nath Mukerji, for the Opposite 


Parties, 


JUDGMENT.—This is an application . 


in revision from an- order directing the 


- complainant to pay compensation of Rs. 10 


each to three accused and Rs. 20 to the 
fourth accused. ý 


The applicant -filed a complaint under ` 


s. 380 of the Indian Penal Code in the Court 
of a First Class Magistrate. The Magistrate 
did not treat this application as a mere 
information under s. 190 (c) and did not 
proceed as required by s. 191. He treated 


“it as a complaint and sent this complaint 


to the Police for enquiry under s. 202, 
When the Police investigated the case, they 
came to the conclusion that the case. was 
true but they did not merely send up a 


report in favour of the complainant but . 


‘dealt with the case under ss. 454 and 411 


and added one more accused, Muhammad 
Idris in the list. The prosecution evidence 


was tendered and several witnesses were _ 


_ examined. It appears that the Magistrate 
allowed the present applicant to engage a 


Vakil to look after the qase and he also made 
him éo take part in the conduct of the pro- 
ceedings and in fact allowed him to file 
several applications from time to time, In the 
course vf his order ultimately discharging 
the accused persons the Magistrate has 
treated the applicant as a complainant and 
not a mere informer, The Vakil engeged 
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by the applicant was acting in conjunction 
with the Prosecuting Inspector, On the 
„13th of July 1925 after the evidence of the 
. Witnesses mentioned in the list sent up by 
the Police was closed a further application 
was made for summoning more witnesses 
which was not allowed and a second ap- 
lication made by the complainant that a 
previous Sub-Inspector should be examined 
was considered unnecessary. After argu- 
ments were heard as to whether a charge 
should or should not be made the Court 
postponed the case till the next day. On 
the 14th July 1925 the applicant presented 
an application before the Magistrate under 
8. 526 intimating to him that the case 
should be adjourned if order to give him 
an opportunity to apply fora transfer, At 
this stage the Magistrate took the view 
that the case was proceeding on a charge 
sheet submitted by the Police after enquiry 
. and the present applicant was .not the com- 
plainant. He asked the Prosecuting In- 
spector whether he wanted an adjournment 
or not and after the Prasecuting Inspector 
had stated that he did not want to apply 
for transier the learned Magistrate did not 
grant the application. After this the 
accused persons were discharged and the 
order ‘directing compensation to. be paid 
was passed. 

The present applicant went before ‘the 
Sessions Judge in appeal, but he declined 
to interfere, A 

‘No final order dismissing the complaint 
originally filed by the complainant has 
been passed separately by the Magistrate, 
but every one seems to have understood 
that that complaint has been dismissed. 

There seems to have been some confusion 
in the procedure in view ofthe fact that a 
complaint which had been treated as such 
by the Court was pending and the Police 
also sent up a charge sheet. 

If the applicant was really the complain- 
ant in the proceedings as he has been des- 

_cribed in the judgment, then his appli- 
cation for adjournment was bound to be 
granted even though it was made at the last 
moment. Itis, however, notnecessary in this 
case to decide definitejy whether the appli- 
cant was in the position of a complainant so 
as to make s. 526 (8) applicable. The lega- 
lity of the order discharging the accused is 
not in question in this revision. | 

Even if the applicant was not the com- 
plainant, it was opento the Magistrate under 
m 2650 of the Or, P, O, ta pass an order 


FARIDUDDIN V, EMPEROR, 


895 
directing him to pay compensation as such 
an order can be passed against a person 
upon whose complaint or information given 
to a Police Officer or to-a Magistrate the 
proceedings have been started. The accus- 
ed, therefore, cannot get rid of the order 
merel® because he was a mere informer and 
not a real complainant. i 

On the merits of the case, however, "it 
seems that the findings of the Magistrate 
amount to this:—the complainant alleged 
that a number of utensils had been taken 
away from his house by Muhammad Idris 
along with other goods which helonged 
to him and that they were recovered sub- 
sequently from the house of Muhammad 
Idris. The case for the defence seems to 
be that some of these utensils belonged 
originally to the complainant but about 
two years ago he had given them to the 
mother of Muhammad Idris who handed 
them over to the latter. The learned Magis- 
trate has pointed out.that litigaticn “has 
been going on fora number of years tet- 
ween the complainant and Muhammad 
Idris. He has also remarked ‘so a'sort of 
civil dispute does exist between the two 
over the subject of this case.’ . Then it is 
not to be forgotten that Idris had voluntari- 
ly given up all but one utensil and the 
complainant had not shown that all these 
belonged to him. The findings of the Magis- 
trate thémselves are not very clear. If real- 
ly there was some dispute of a civil nature 
about these utensils then the case might 
not have been wholly groundless and frivo- 
lous. The learned Magistrate has certainly 
disbelieved the prosecution witnesses who 
were eight in number but hasno where 
recorded a distinct finding that there was 
no trouble on the day when the occurrence 
is alleged to have taken place nor‘is.there 
any clear finding that the accused did not 
enter the complainant's house. Under the 
circumstances I am cf opinion that this was 
not a fit case in which compensation should 
have been ordered in the criminal proceed- . 
ings. The accused persons have a remedy 
to sue for damages for malicious prosecu- 
tion if they make out a case in the Civil. 
Court. i ; 

The last point urged on behalf of the 
applicant was that the order directing 
Rs. 100 to be paid to each of the three 
accused and Rs. 20 to the 4th accused 
was in contravention of the provisions of 
s. 250 (2). Ido not agree with this conten- 
tion, Under that section all that is pros 
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- hibited is that compensation to the accused 

or each of them where there are mere 
than one or any of them should not exceed 
Rs. 10Uin amount.. The section does not 
meen that if there are a number of accused 
persons the total amount awarded to all 
of them must not exceed the maxiðum. 
In the view which I bave takén of .the 
facts of this caseit is not necessary to dis- 
cuss this last point in detail. 

I accordingly allow this revision and set 
aside the order calling upon the complain- 
ant to pay compensation. In case any com- 
pensation has been paid it should be re- 
funded. 


Z. K. Revision allowed. 


PATNA HIGH COURT. 
Criminal Reviston No. 480 oF 1925. 
| January 27, 1926. 
Present:—Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 
BENGALI GOPE— PETITIONER 
versus 
EMPEROR — Oppositz Party. 
Criminal Procedure Code (Act V of 1898), ss. 120 (2), 
201, 208, 509 (a)—Penal Code (Act XLV of 1860), ss 
211, 802—Complaint of murder—-Second Class Magis- 
trate, whether competent to take cognizance—Procedure 
—Complainant charged with offence under s. 211, 
legality of. 
Section 509 (a) of the Cr. P, O. saves the proceed- 
ings before a Magistrate taken on a complaint of 
which cognizance is taken without authority; but this 


will not have the effect of making the complainant , 


liable for prosecution for a false complaint by reason 
of the Magistrate's having taken cognizance of it with- 
out power to do so, h 

A complaint that certain persons had committed 
the offence of murder was made- toa Second Class 
Magistrate who sent the complaint to the Police 
for enquiry and on their reporting the case to be false 
dismissed the complaint under s.. 203, Cr. P. O, 


without even examining the complainant on oath ard, 


then: himself complained against the latter uncer 
s. 211 of the Penal Code: 

Held, (1) that the Magistrate was nct ccmpetent to 
take cognizance of the complaint and ike proper 
procedure for him to adopt was that laid dcwn in 
B 20}, Cr. P. ©, which required him to return the 
complaint for presentation io the proper Court with 
an endorsement to that effect: , 

(2) that tbe proceedings tefore the Magistrate were 
void ab initio and that the Magistrate had, therefore, 
no jurisdiction to make a complairt against the cor- 
plainant for an offence under 6. 211 cf the Penal Ccde. 


Mr. G. P. Das, for the Petitioner, . 
Mr. H. L. Nondkeoluar, for the Crown, 
JUDGMENT. ; 
Rosa, d.—The petitioner has been com- 
mitted tothe Court of Session fop trial on 
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a charge of having-presented a false com- 
plaint before the Sub-Deputy Magistrate of 
Dinapore. The offence alleged in the ccm- 
plaiut was the offence of murder. 

The contention on behalf of the petitioner 
is that the Sub Deputy Magistrate, who exer- 
cised second class powers only had: ro 
authority to take cognizance of the ccm- 


` plaint; and that all the proceedings before 


him were without jurisdiction. 

It appears that by an order of the Dis- 
trict Magistrate of Patna, the Sub-Deputy 
Magistrate of Dinapore is ‘authorised to 
entertain complaints during the absence of 
the Sub-Divisicnal Magistrate. The power 
to make such an order is conferred by s. 190 
cl. (2) and is exerci8eable with regard to 
cases which the Subordinate Magistrate is 
competent to try or to commit for trial. 
Section 37 and the Fourth Schedule of the 
Code, which also deals with’ this matter, 


must be read with s. 190 and there is noth- .. 


ing in these provisions to extend powers 
which the District Magistrate can confer. 
As the complaint made to the Sub-Deputy 
Magistrate was a complaint that certain 
persons were guilty of murder’ he was not 
competent to take cognizance of-it: and the, 
proper procedure for him to adopt was that . 
laid down.in s. 201 which requires him to. 
return the complaint for presentation to the 
proper Court with an endorsement to that 
effect. Instead of doing that he sent the 
complaint to the Police for enquiry and cn: 
their reporting the case to be false he dis- 
missed the complaint under s. 203 without 
ever having examined the complainant on 
oath, and then himself complained against - 
him. The orders were throughout irregular 
and without jurisdiction. Nor- are they 
protected bys. 509 (a). That section saves 
proceedings before a Magistrate taken on 
a complaint of which cognizance is taken 
without authority; but this will not hava 


“the effect of makihg the complainant liable 


for prosecution for a false complaint by: 
reason of the Magistrate's having taken 
ecgnizance of it without power to do s0. 

Jn my opinicn these proceedings were 
void ab initio; and there is no basis in Jaw 
for the present prcsecytion. I would, teie- 
fores quash the comitent under s. 213 of 
the Code and direct that the petitioner be 
discharged. 

Kulwant Sahay, J.—I agree, 

Z. K, Rule made absolute, 


> 


L94 I. O. 1926] 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 464 or 1925. 
i November 5, 1925. l 
_ _Present:—Mr. Justice Sulaiman. 
RAM NATH—Accusep—A ppLicant 
. versus 
EM PEROR—Opresite Party, 

Penal Code (Act XLV of 1860), ss. 171D, 171F— 
Criminal Procedure Code (Act V of 1898), ss. 196, 403 
— Klection—Abetment of false personation, what con- 
stitutes—Sanction to prosecute, absence of—Acquittal 
for want of sanction—Subsequent trial after obtaining 
Sanction, whether barred. 

In the absence of a sanction by the Local Govern- 
ment a Court is not competent to try an accused 
person for an offence undems. 171F of the Penal Code. 
Where, therefore,an accused person who is charged 


< With an offence under s.171F is acquitted on the 


ground of want of sanction, such an acquittal does 
not bar a subsequent trial for the same offence after 
the necessary sanction is obtained. [p. 898, cols. 1 & 2.] 

The expression “abets the voting by any person in 
any such way" in s. 171F of the Penal Code means 
abetment of voting at an election in the name of 
dnother person living at that date, or in a fictitious 
name, or a second time. [p. 899, col. 1.] 

Where a candidate af an” election who is not aware 
of tha fact that a person who professes to bea par- 
ticular voter is not that voter and that he is falsely 
personating such voter, attests his voting slip but 
does not profess to do so on his personal knowledge 
and the polling officer is aware that the candidate is 
not attesting on personal knowledge, the candidate 
cannot be held guilty under s. 171F of the Penal 
Code of intentionally aiding the commission of an 
offence as defined under s. 171D of the Code. [ibid.] 

Criminal revision from an order of the 
Sessions Judge, Muttra, ‘dated the 2nd 
July 1925. 

Messrs. P. L. Banerji and S. C. Das, for the 
Applicant. : 

Tne Assistant Government Advocate, for 
the Crown. > : 


JUDGMENT.—This is a revision from 
a conviction ofthe applicant unders. 171F 
of the Indian Penal Code. The applicant 
was a candidate at a Municipal election 
held at Muttrain March 1923. A person 
named Hari Shanker was a voter on the 
electoral roll but he was not living at 
Muttra. Some person, who has not yet 
been traced by the Police, came forward 
at the time of the electior and professed 
to be Hari Shanke# and put his thumb 
mark on the votingslip. The voting’ slip 
was attested by the applicant, Ram Nath, 
the candidate himself, After Ram Nath 
was elected his election was contested 
before the Commissioner who set aside.the 
election and directed the prosecution of 
Ram Nath under ss. 414 and 465 read with 
p, 109 of the Indian Penal Code, that is to 
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say, cheating and abetment of forgery. Ram 
Nath was convicted by a First Class M vgis+ 
trate and sentenced to two years’ rigorous 
imprisonment, On appeal the Sessiong 
Judge acquitted him of the offence under 
s, 419 but maintained his conviction under 
s. 465 read with s. luj, Ram Nath came up 
in revision to this Court and Mr. Justice 
Mukerji set aside his conviction under s. 
465 read with s. 109 also. His judgment 
is reported as Ram Nath v, Emperor (|). 
Mukerji, J., came to the conclusion that 
the Legislature had specifically provided 
for such an offence under s. i71F of the 
Indian Penal Code and that even if the 
offence could fall under s. 485/109 of the 
Indian Penal Code it was not open to the 
Criminal Court to try the offender under 
either of the two sections. In his opin- 
ion where there are two provisions, one 
specific and the other general, the specific 
provision ought to be applied in preference 
to the general one. He accordingly held 
that the conviction of the applicant under 
s. 465 read with s. 109 could not stand. He 
then proceeded to examine the evidence 
and came to the conclusion that inasmuch 
as Ram Nath was not aware that Hari 
Shanker was personated, he had no guilty 
knowledge andcould not besaid to have 
abetted the forgery. At page 1111* the 
learned Judge culled from the statements 
of the poling officer and his assistant paes- 
ages showing that the candidate without 
knowing the illiterate voters used to as- 
certain from his men about the voters and 
then put his signatures on the voting 
slips. He accordingly held that even on 
the facts no charge of abetment of the 
offence under s, 465 had been established, 

It seems tome that it would have been 
more properif no further prosecution of 
the accused had been started. No doubt 
Muker‘i, J., held that for want of a proper 
sanction the conviction could not stand 
inasmuch ‘as no sanction of the Local 
Government for prosecution under s. 1711 
had been obtained. Nevertheless he also 
went into the facts and expressed the 
view that when Ram Nath was not aware of 
the false personation no offence has been 
committed. 

The Local Government suhsequently 
granted sanction to prosecute Ram Nath 


(1) 81 Ind. Cas. 714; 22 A. L. J. 1106; L. R.6 A. 
ae 26 Cr. L. J. 362; A. L R.1925 gil. 230; 47 A. 
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under s. 171F of having intentionally abet- 


ted the falee personation at the . election. 
The Trying Magistrate has convicted him 


and that conviction has been upheld by the- 


Sessions Judge. 

The first question to consider is whether 
a second trialis legal. The applicant was 
first ‘tried on the same facts under s. 465 
read withs. 109 and has been acquitted. 
He is now being tried on the same facts 
under another section, viz., s. 171F, on the 
ground that the Local Government has 
sanctioned the prosecution. 

‘Section 403 (4) provides that a person 
acquitted or convicted of any offence con- 
stituted by any acts may, notwithstanding 
such acquittal or conviction, be subsequent- 
ly charged with, and tried for, any other 
offence constituted by thesame acts which 
he may have committed, if the Court by 
which he was tried was not competent to 
try the offence with which he is subsequent- 
ly charged. The question to consider, there- 
fore, is whether it can be said that the 
Court whieh tried the accused first was 
not competent to try the offence with which 
he is now charged. The answer to this 
question depends on whether it can be 
said that the Court is not competent to try 
an accused for an offence in which sanc- 
tion is necessary and no sanction has been 
obtained. It is not necessary for me to go 
to other High Courts which have taken a 
different view on this matter In at least 
two cases arising under theold Act tuo 
learned Judges of this Court expressed the 
view that where a previous prosecution 
had failed on the ground that sanc:ion had 
not been obiained a subsequent prcsecu- 
tion was not illegal. 1 may 1efer to the 
cases of Emperor v Jiwan 2) and Mohan 
Lal v. Emperor (3). It is to be noted that 
both these cases were cases where sanction 
unaer s. 195 bad not been obtained aud 
in spite. ofthe fact that under s.: 37 (b) of 
theold Coce an absence of sanction wasa 
mere irtegularity which could be cured 
the learned Judges held that a second 
prosecu-jon was not illegal. It is, however, 
not necessary dor me in.thiscase to go -to 
that lengib. The sanction in the present 
case was required by s. 196 of the Code 
and that section was not specifically men- 
tioned even ins. 537 of the old Code and 


(2) 27 Ind. Cas. 208; 37 A. 107513 A. L, J. 4; 16 Cr. 
„J. 144. 
; (3) 64 IndeCes. 145; 19 A. LJ, §18; 22 Cr LJ, 
90 P< : 
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is not mentioned in s, 537 of the new Code. 
Iam, therefore, not prepared to hold’ that 
an absence of asanction from the Local 
Government makes the trial merely irre- 
gular and not illegal. That being so, it 
must be held that the First Court was not 
competent to try the accused for an offence 
under s. 171F inasmuch as no sanction of 
the Local Government had been obtained 
by that date. 

Coming now to the meritsof the case, 
the first objection raised on behalf of the 
applicant is that even if-the second pro- 
secution is not illegal the view expressed 
by Mukerji, J., should be accepted as a 
ruling. It is, howeftr, to be pointed out 
that in this new prosecution the witnesses , 
have been examined afresh and, therefore, 
any finding on that evidence cannot now 
be accepted as final. The evidence, how- 
ever, is much the same. The polling officer, 
Babu Keshab Deo, in his statement has dis- 
tinctly stated that before attesting the 
voting slip, Babu Ram Nath used .to en- 
quire from the voter and his own workers 
who the man was and after having ascer- 
tained the fact he used to attest the slip. 
Rule 43 (3) of the Municipal Election Rules 
requires that where a voter is illiterate he 
shall affix his mark or thumb impression 
thereto and any mark so made shall be 
attested by any candidate or his agent 
who maybe able to recognise the voter or 
by -the returning officer or one of his as- 
sistanis. It is obvious that the intention 
is that the person who attests the sheet 
should be one who recognises the voter as 
being the right person. If the polling 
officer had nos been aware of the fact that 
Ram Nath was identifying voters not on 
his persoual kuowledge then it might 
have been urged with force that it was 
the duty of Ram Nath to disclure the fact 
that he did nut :@cognise the voters to the 
polling officer and that if in fact he con- 
cealed his ignorance from tne polling 
offiser and professed to identify the voters 
before him, he did by wiliul misrepreseut- 
ation or by wilful concealment of a material 
fact which he was bound to disclose, volun- 
tarily cause or procure or attempt to 
cause or procure a thing to be done. Pro- 
vision is made for such cases in explana- 
tion 1 to s. 107 which wus not stated 
before the learned Judge in the case on 
the previous occasion. Iu this particular | 
case. however, the polling officer was fully 
aware of the ciroumstances under which 
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Ram Nath was putting his tignatures on 
the voting slips. The polling officer saw 
that when voters came to vote, Ram Nath 
did not know themand he used to enquire 
about their namesand parentage from the 
voters themselves and from his own workers 
.and agents and it was on the assurance 
given to. him by his workers and agents 
that he used to attest the voting slips. This 
obviously was an irregularity and a breach 
of the Municipal Election Rules, but: for 
this breach to be committed the polling 
officer himself was partly responsible. When, 
however, the officer was fully aware that 
the attestation by the accused was not neces- 
sarily based on his personal recognition 
of the voters, can it be said that he abetted 
a false personation ? ‘The officer certainly 
was in no way deceived by the attestation 
nor did the accused intend to deceive him 
intentionally. The learned Assistant Gov- 
ernment Advocate has argued before me 
thats. 171D which contains the definition 
of the offence makes a mere abetment of 
the offence by any personin the way men- 
tioned an offence, and that it isnot neces- 
sary that the person abetting should have 
an actual knowledge of the fact that the 
voter was voting in the name of another 
person. But the expression ‘abets the vot- 
ing by any personin any such way’ must 
mean the abetment of the-voting at an 
election in the name of another person 
living at that date, or in a fictitious name, 
or a second time. Abetment is defined in 
s. 107 of tne Indian Penal Code Admit- 
tedly the first and the second portions of. 
the section are notapplicavle. The third 
can only beapplicable if the aiding was 
intentional, When, therefore, Ram Nath 
was not aware of the fact that the person 
who professed to be Hari Shanker was not 
Hari Shanker and that he was falsely per- 
sonating him and that when he did not 
profess to attest his voting slip on his 
personal knowledge and when the polling 
officer also was aware of the fact that Ram 
` Nath was not attesting on personal know- 
ledge; it is very difficult to hold that Ram 
Nath was guilty of intentionally aiding the 
commission of an off€nce as defined in, 8. 
171D. The conduct of Ram Nath was highly 
reprehensible and improper. ‘His action 
was contrary tothe Municipal Rules and 
might have vitiated the election on that 
ground also. I have, however, not to con- 
sider the case from this point ofview. In 
my opinion, on the admitted facts, no offence 
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of abetment, that is intentional aiding of 
false personation, was committed by the 
accused. I accordingly allow this applica- 
tian and setting aside the conviction and 
the sentence order that the accused be 
acquitted. The fine if paid should be re- 
funded. 
UZ KS 


@MPRROR, 


Application allowed, , 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Criminal Reviston No. 219 or 1925, 
August 27, 1925. 
Present:—Mr. Findlay, Officiating J. C. 
WAMANRAO APPLICANT 
VETSUS 
EMPEROR—OPPOSITE PARTY, 

Evidence Act (I of 1872), s. 124—Criminal Pro- 
cedure Code (Act V of 1898), s. 439—State document— 
Rejection by Court —Interlocutory order—Revision. 

It is under very’rare and exceptional circumstances 
that the Judicial Commissioner's Court would inter- 
fere on the revisional side with an interlocutory 
order of a Magistrate rejecting a piece of documen- 
tary evidence. [p. 900, col. 1.] 

Choa Lal Dass v. Anant Pershad Misser, 25 ©, 233; 
13 Ind. Dec. (N. s.) 157, relied on. 

Krishnarao v. Emperor, 73 Ind. Cas. 335; 6 N. L. 
J. 119; 24 Cr. L. J. 591; A. I. R. 1924 Nag. 47, dis- 
tinguished. 

It is incumbent upon a Court to prevent the dis- 
closure of State documents in procesdings before it. 
No sound distinction can be drawn between the duty 
of the Judge when objection is taken by the respon- 
sible officer of the Crown, or by the party, or when, 
no objection bzing taken by anyone, it becomes ap- 
parant to him that a rule of public policy prevents 
the disclosure of the documents or information sought. 
[p. 990, col. 2.] 

App’al against an order of the Magis-. 
trate, Firat Olass, Nagpur, dated the 19th of 
August 192>. 

Mr M. &. Bobde. for the Applicant. 

JUDGMENT.—The grounds of the 
present anplication for revision are set 
forth sufficiently clearly in the applica- 
tion itself. It would appear that during 
the trial of a criminal case under s 325, 
Indian Penal Code, against the applicant 
an il another accused in the Conrt of the 
Assistant Commissioner and First Class 
Magistrate, Nagpur, a certain document was 
produced by the Pleader for the defence in 
the course of the examination of a prosecu- 
tion witne-s. The Magistrate. after the 
witness had admitted that the document 
in question hore his signature found that 


it appeared fo be part of an unpublished 
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official record relating to an affair of State, 
He accordingly after consulting the Dist- 
rict Magistrate, Deputy Commissioner, de- 
clined to allow the document to be pro- 
duced and confiscated it. It is particularly 
noticeable that the Counsel, who had pro- 


duced it, refused to make any statement. 


as to the circumstances under which the 

ocument had come into his possession. I 
am, therefore, asked to revise the connect- 
ed order of the Magistrate, dated the 19th 
August 1525 aud to admit this document 
in evidence, 

In the first place, I would point out that 
it would be under very rare and excep- 
tional circumstances that this Court would 
.-interfere on the revisional side in connec- 
tion with an interlocutory order such as 
that we are concerned with. The circum- 
stances of the decision in Krishnarao v. 
Emperor (1), decided by Batten, J. C, were 
wholiy ‘different. There it was obvious, 
and so it was then indeed admitted by the 


Standing Counsel for the Crown, that there - 


was no element of dishonesty involved in 
a case purporting to be one of crimizal 
breach of trust, Here the facis and cir- 
cumstances are wholly different aud the 
case quoted is quite inapposite. Here we 
have, at the best for the applicant, a piece 
of documentary evidence rejected by the 
Magistrate on grounds which may or may 
not be sound, but this matter can, in the 
event of a conviction and of an appeal, be 
agitated afresh. 1t would lead to an impossi- 
ble state ofaffairs if this Court were to inter- 
fere on the revisional side with each and 
every orderof a Magistrate of the kind we 
are consiceling, eveu if that order were an 
improper and illegal one. 

I fully cincur with the principles laid 
down by Banerjee and Wilkins, JJ. in 
Chou Lal Dass v. Anant Pershud Misser (2), 
It is highly undesirable that this Court 
should, on any or every pretext, interfere 
with proceedings in the subordinate Courts 
unless on very exceptional giounds. On 
the contiary, however, an effort should be 
made to allow the proceedings in these 
Courts to take their natural course. It 
would only, therefore, be in very excep- 
tional circumstances that this Court would 
interfere ina matter like the present one. 

Coming to the merits of the application, 
these seem to me to be non-existent Here 

(1) 73 Ind. Cas. 335; 6 N. L. J. 119; 24 Or, L. J, 591; 
A, I. R. 1924 Nag, 47. 

(2) 25 O, 233; 13 Ind, Dec, (x. s) 157, 
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we have a document which, not only the 
Magistrate but the District Magistrate, and. 
Deputy Commicsioner as well, believed to 
be one which has been improperly proauc- 
ed before the Magistrate us containing a 
communication between public officials in 
the discharge of their public duties. The 
document, on the material before me, would 
prima facie appear to be a document of 
State, and under s, 124, of the Evidence 
Act, no public officer can be compelled to. 
disclose it. The fact that this document 
came from the custody of the Pleader for 
the applicant and that this Pleader has 
apparently declined to disclose the method 
by which, or the ciréumstances under which, 
the document came into his possession, can 
surely not better the-position of the appli- 
cant in this connection. 

For my awn part I fully concur with the 
dictum of Wills, J., in Hennessy v. Wright 
(3) which is as follows:— ; 

“1 think the above cases abundantly shew 
that no sound distinction can be diawn 
between tbe duty of the Judge when ob- 
jection is faken by the responsible officer 
of the Crown, or by the party, or when, no 
objection being taken by anyone, it be- 
comes apparentto him that arule of pub- 
lic policy prevents the disclosure of the 
documents or information sought,” 

Here, the Magistrate, afier having ob-. 
tained the sanction of his superior officer 
on the point, came to the conclusion that a 
rule of public policy made it incumbent 
upon him to prevent the disclosure of the 
said document. His action in the matter, 
therefore, assuming the document, as I 
must do, to be a document of the State. was 
undoubtedly correct and the Magistrate. 
would have failed in his duty if he had. 
done, otherwise than he did. . 

I see no cause atall for interference an 
diemiss the aplication without notice to 
the Crown. 

N. H. Application dismissed. 


(3) /1£88) 21 Q. B. D. 5€9 atp. 521; 57 L. J. Q.B, 
530; 59 L. T. 323; d3 J. P. 52. 
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LAHORE HIGH COURT. 
CrimtnaL APPEAL No. 855 og 1925. 
January 12, 1926. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Addison. 
RANNGN—Accusso —APPELLANT 
versus 
EMPEROR— RESPONDENT, 

Interpretation of Statutes—General Statute v. parti- 
cular Statute—Repeal, constructive—Evidence Act (I of 
1873), s. 27—Criminal Procedure Code (Act V of 1898), 
ss. 162, 287— Evidence Act v. Cr. P. C. —Relative scope of 
s. 27, Huidence Act and s. 162, Cr. P. C.--Circumstantial 
evidence—Inference of guilt—Motive, value of— 
Accused, producing body of deceased—Offence~-Charge 
under 3. 802, Penal Code— Conviction under s. 201, 
Penal Code. 

It is a cardinal rule of interpretation that a general 
Statute is to be construed as not repealing a particular 
one. [p. 902, col, 2.) 

A repeal by implication is only effected when the 
provisions of a later enactment are so inconsistent 
with or repugnant to the provisions of an earlier one, 
that the two cannot stand together. [p. 902, col. 1.] 

Ths Evidence Act is a separate Statute dealing 
with an important branch of law and its provisions 
are independent of the rules of procedure contained 
ia ths Cr. P. C., and must have full scope unless it is 
clearly proved that thay have heen repealed o1 altered 
by another Statute. |p. 901, col. 2: p. 902, col. 1. 

Section 162, Cr. P. ©., applies to the statements of 
persons examined as witnesses by the Police in the 
courss of investigation and not to the statement of 

- an aczused person and does not override or modify 
a ee cf s, 27 of the Evidence Act. [p. 902, 
col, =. 

In order to justify the inference of guilt, on cir- 
cumstantial evidence the inculpatory facts must be 
incompatible with the innocence of the accused and 
incapable of explanation upon any other reasonable 
-hypothesis than that of his guilt. [p. 903, col. 1.] 

Mo'ive for a erime while it is always a satisfactory 
circumstance of corroboration when there is con- 
vinsing evidence to prove the guilt of an accused 
person can never supply the want of reliable evidence, 
direct or circumstantial, of the commission of the 
crime with which he is charged. [p 902, col 2.] 

Where the sole evidenco against an accused is that 
in consequence of information supplied by him the 
body of a murdered person was recovered from his 
field hs cannot be convicted under s, 302, Penal Code, 
buat he can he convicted of an offence under s. 201 of 
the same Code fp. 903, col. 1.1 © g 

A person chirged with an offence of murder can be 
couvicted under s. 201, Penal Code, without a further 
charge being made against him under that section. 
ey conviction is warranted by s, 237, Cr. P. C. 
ibid. 

Appeal against an order of the Sessions 
Judge Ludhiana, dated the 19th August 
1925. 

Mr C. L. Gulati, forthe Appellant. 

Mr. Desraj Sawhney, for the Respondent. 

JUDGMENT.—Ono or about the 6th 
March 1925, one Harrya, a Jat of the village 
Todarpur in the District of Ludhiana, dis 


appeared from his house, and it was not until 
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“but has been acquitted by 
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the 6th April 1925, that his corpse was dis- 
interred from the field of the appellant 
Ranoun, The Sessions Judge of Ludhiana 
has convicted Rannunof the murder of 
Harya, and has s-ntenced him under s. 302, 
Indian Penal Code, to suffer tue penalty of 
death. e The medical evidence shows that 


Harya's death was due to asphyxia caused 


by strangulation, and the question far 
determination is whether the murder was 
committed by the prisoner Rinnun. 

Now, there is no eye-witness of the affair 
and the conviction rests on the following 
pieces of evidence: 

(1) On the 6th April 1925, the prisoner 
stated to the Police that he had buried the 
body of Harya in his own field. 

‘ (2) In consequence of the information 
supplied hy him the body was recovered 
from the field. 

(3) A cloth called daula was found on the 
corpse, and a weaver. Sher Muhammad 
deposes that he made the daula in question 
with another daula for the prisoner's brother 
Santu, who too was tried for the ‘murder, 
the learned 
Sessions Judge. 

It appears that Santu himself subse- 
quently produced from his house another 
daula which has been identified by Sher 
Muhammatas oneof the pair manufactured 
by him. The circumstance that a daula 
belonging to Santu was found on the corpse 
does not, in ouropinion, materially advance 
the case for the prosecution so far as the 
guilt of the prisoner is concerned. 

-The learned Counsel for the appellant, 
while conceding that the confessional state- 
ment made by his client which led to the 
diseovery of the body, is admissihle under 
s.27 of the Evidence Act. contends that 
s. 162 0f the Or. P-C. prohibits the useof the 
statement in an enquiry or trial in respect 
of theoffence which was under investigation 
at the time when the statement. was made 
to the Police Officer. Our attention has been 
invited to the language of the section which, 


_itis urged, forbids the useof a statement 


made hy “any person” to a Police Officer in 
the course of an investigation, and itis 
argued thatthe words “any person” include 
am accused person. This contention, if accept- 
ed, would virtually repeal s 27 of the 
Evidence Act, and we do not think that 
such result was ever intended by the Legis- 


Jature. The Evidence Act is a separate 


btatute dealing with an important branch 
of law, and its provisions are independent of 
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the rules of procedure contained in the Cr. 
P. C., and must have full scope unless it is 
clearly proved that they have been repealed 
or altered by another Statute. It must be 
remembered that s. 27 of the Evidence Act 
embodies a very important rule of eyidence 
applicable to criminal cases, and one would 
expect that a repeal or alteration of that 
rule involving such far reaching conse- 
quences would be garried out not bya 
mere implication, but by an express pro- 
vision to that effect. “It is in the least 
degree improbable that the Legislature 
would overthrow fundaméntal principles, 
infringe rights,or depart from the general 
system of law, without expressing its in- 
tention with irresistible clearness, and to 
give any such effect to general words, 
simply because they have that meaning 
when used eitherin their widest, their usual 
or their natural sense, would be to give 
them a meaning other than that which was 
actually intended. General words and 
phrases, therefore,-however, wide and com- 
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prehensive they may be, in their literal’ 


sense, must, usually, be construed as being 
limited to the actual objects of the Act, and 
as not altering the law beyond.” Maxwell 
on the Interpretation of Statutes, 6th 
Edition, page 149. In wiew of this’ prin- 
ciple it was heldin England in the case 
it. v. Harrald (1) that the enactment which 
gave a vote for the election of Town 
Councillors to every “person” of full age 
who had occupied a house for a certain time, 
and provided that the words importing the 
masculine gender would include females for 
all purposes relating to the right to vote, was 
intended, having regard to the general scope 
ofthe Act, to remove only that disability 
which was founded on sex, but not to affect 
that which was the result of marriage as well 


as sex, and, therefore, not to give the right. 


of voting to married women. 

As observed by Smith, J., in Kutner v, 
Phillips (2), a repeal by implication i is only 
effected when the provisions ofa later enact- 
ment are so inconsistent with, or repug- 
nant to the provisions of an earlier one, 
that the two cannot stand together, in which 
case the maxim “leges postertores priores 
contrarias abrogant” applies. Unless two 
Acts are so plainly repugnant to each other, 
that effect cannot be given to both at the 


a ea 41 L. J. Q. B. 173; 26 L. T. 
616; 

(2) (1891) 2 Q. B. 267; 60 L. J. Q. B., 505; 64 L. T. 
628; 39 WR, 526; 56, J. P. 54, 
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same time, 2 repeal will not be implied. 
The language of every enactment must ba 


-construed, as far as possible, in accordance 


with the terms of every other Statute which 
it does not in express terms modify or 
repeal. The law, therefore, will not allow 
the revocation or alteration of a Statute by 
construction when the words may be capable 
of proper operation without it. 

Moreover, itis obvious that, while s. 27- 
of the Evidence Act is confined in its oper- 
ation to an incriminating statement made 
by an accused person in Police custody, 
8. 162 of the Cr. P. O. contains a general pro- 
vision embracing all statements made by 
persons examined during the Police inves- 
tigation; and itis a cardinal rule of inter- 
pretation that a general Statute is to be 
construed as not repealing a particular one, 
that is, one directad to a special object or 
a special class of objects. “Now if anything 
be certain,’ observes Lord Selborne in 
Seward v. The Vera Cruz (3), “it is this, that 
where there are genernal words in a later 
Act capable of reasonable and sensible appli- 
cation without extending them to subjects 
specially dealt with by earlier legislation, 
you are not to hold that earlier and special 
legislation indirectly repealed, altered, or 
derogated from merely by force of such 
general words, without any indication of 
a particular intention to do so.’ 

Having regard to the above rules of 
interpretation we are of opinion that s. 162 
ofthe Cr. P. C. applies to the statements 
of persons examined as witnesses by the 
Police in the course of an investigation, and 
not to the statement ofan accused person; 
and that it does not everride or modify the 
provisions of s, 27 of the Evidence Act. We 
must, therefore, hold that the prosecution can. 
rely, not onlyupon the discovery of the 
corpse in the field of the prisoner, but also 
upon the statement made by him in con- 
sequence of which that discovery was made. 
There is also some evidence bearing upon | 
the motive for the murder. But motive for 
a crime while it is alwaysa satisfactory 
circumstance of corroboration when there 
is convincing evidence to prove the guilt 
of,an accused aT can never supply the 
want of reliable evidence, direct or circum- 
stantial, of the commission of the crime 
with which heis charged. Now, the ques- 
tion is whether the two pieces of evidence 
mentioned above necessarily point to the 


ieee dere C.59; 54 UL. J.P. 9,49 J. P, 324; 
Asp. M. O. 336; 33 W. R, 477; 52 L. T. 474, 
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conclusion that the appellant committed 
the murder., The fundamental rule by 
which the effect of circumstantial evidence 
* isto be estimated is well established. In 
order to justify the inference of guilt, the 
inculpatory facts must be incompatible 
with the innocence of the accused, and 
incapable of explanation upon any other 
reasonable hypothesis than that of his guilt. 
Can we say that these facts are incapable 
of explanation upon any hypothesis other 
than that the prisoner committed the 
murder? It seems to us that, while they 
certainly prove that he made away with 
the evidence of the murder by concealing 
the body, they do not necessarily suggest 
the inference that he himself committed’ 
the murder. He cannot, therefore, be con- 
victed under s.~302, Penal Code; but he 
is clearly guilty of an offence déscribed in 
s. 201, Penal Oode. Itis true that he was 
not charged with the commission of the 
latter offence. but, as laid down by. their 
Lordships of the Privy Council in Begu v. 
Emperor (4), a person charged with an 
offence of murder caa be convicted under 
s. 201, Penal Code, without a further charge 
being made against him under that sec- 
tion, and that such a conviction is war- 
ranted bys. 237 of the Or. P. C. 

We accordingly accept the appeal, so far 
as to'alter the conviction under s. 302, Indian 
Penal Code, to one under s. 201 and setting 
aside the sentence ofdeath we direct that 
the prisoner shall suffer rigorous imprison- 
ment for a period of seven years. 

R.L. Appeal partly accepted, . 
RF (4) 88 Ind. Cas, 3; A. I. R. 1925 P. O. 130; 48 M. L. 
J. 643; 20. W.N. 447; 41 O. L. J. 437; 27 Bom. L. R. 


707; 3 Pat. L. R. 95 Or.; 6 L. 226; 23 A. L. J. 636; 
PO W. N. 418; 26 Or. L. J. 1059;7 L. L, J. 324 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. |, 
CRIMINAL Revision APPLICATION No. 21 
i oF 1925. 
October 20, 1925. 
Present:—Mr. Rupchand Bilaram, A. J. O. 
M. H. CROWDER-—APPLICANE |” 
versus | ` 
L. A. MORRISON-—Opponent. 
Criminal Procedure Code (Aét V of 1898), ss. 200, 
201,202, 208—Preliminary inquiry—Magistrate, duty 
of—Procedure—Accused, whether can be called upon 
to show cause, . ` 
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-all their cards on the table. 
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The procedure which a Magistrate is required to 
adopt on a complaint being lodged before him is laid 
down by ss. 200 to 203 ‘ofthe Or. P. O. Section 200 
of the Code makes it incumbent on a Magistrate to 
examine the complainant forthwith at sufficient length 
to satisfy himselfas to his veracity and as to any 
points on which the complaint is silent. If the result 
of such examination is that he finds no prima facie 
reason to distrust the complaint and he is satisfied 
that the facts alleged before him constitute a criminal 
offence, it is incumbent on him to issue process forth- 
with. If,on the other hané, he distrusts the com- 
plaint altogether or comes to the conclusion that no 
offence is made out, it is equally his duty to dismiss 
the complaint. It is only in a case where he distrusts 
the complainant, but his distrust is not sufficiently . 
strong to warrant him to act upon it, that itis open 
to him to postpone the issue of process pending 
further inquiry -as contemplated by s.202, Or. P. C., 
provided he records his reasons in writing for 
adopting this intermediate course. [p. 905, col. 1.] 

Baidya Nath Singh v. Muspratt, 14 O. 141; 11 Ind. 
Jur. 226; 7 Ind, Dec. (x. s.) 93, relied upon. 

The procedure of calling upon an accused person to 
render an explanation to enable the Magistrate to 
decide if he should issue process is undesirable. It 
is not fair to the accused that he should be called upon 
to state his defence before the prosecution have laid 
Though there is no ob- 
ligation on him either to appear or to render an 
explanation in the preliminary inquiry, a refusal or 
failure on his part to attend in answer to a rule nisi 
issued by a Magistrate is likely to prejudice the 
mind of the Magistrate and a compliance therewith 
to expose him to serious risks. |p. 905, co}, 2.] 

Balai Lal Mookerjee v. Pashupati Chatterjee, 35 Ind. 
Cas, 828; 21 C. W. N. 127; 17 Cr. L. J. 396; 25 C. L.J. 
606 and Chandi Charan Mitra v. Manindra Chandra 
Roy Chowdhury, 72 Ind. Cas. 173; 27 O. W. N. 196; A. 
I. R. 1923 Oal. 198; 36 C. L. J. 414; 24 Cr. L. J. 333, 
relied upon. ' 

In determining “whether he should exercise his 
criminal jurisdiction, a Magistrate should apply his 
mind to see if there is “prima facie evidence for the 
allegéd offender to answer” irrespective ‘of what the 
motive of the complainant was. [p. 907, col. 1.] 

R. v. Adamson, (1876) 1 Q. B D. 201 at p. 206; 45 L, 
J.M. O. 46; 33 L. T. 840; 24 W. R. 250 and In the 


. matter of the petition of Ganesh Narayan Sathe, 13 B, 


590 at p. 598; 7 Ind. Dec. (N. s.) 391, relied upon. 

Application to revise an order of the City 
Magistrate, Karachi, dated the 20th July 
1925. f 

Mr. Motiram Idanmal, for the Applicant, 

.Mr. Tahilram Maniram, for the Oppo- 
nent. 

Mr. Parsram Tilaram, for the Crown. 

ORDER.—Thisisa Rule calling upon 
the accused Morrison and the Crown to 
show cause why the order passed by the 
learned City Magistrate of Karachi on July 
20, 1925, dismissing the complaint filed 
by the applicant Crowder should’ not be 
set aside and a further inquiry ordered. 

The complainant has described himself 
as the Director of a private Limited 
Company carrying on business in the 
name of Messrs, W. Crowder & Co., 
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Ld., having its head office at Bombay 
and a branch office here. It is said that 
ita share capital is chiefly -owned by the 
Orowder family group. The Managing 
Agents of this Company are said to ba 
Messrs. W. Crowder & Co,a firm bearing 
the same name consisting of afew indi- 
viduals who form a private partnerghip, 
and are not to be mixed up with the Com- 
pany. oe 

The complainants’ case is that the accus- 
ed was a paid servant of the Managing 
Agents and in charge of their business at 
Karachi upto the year 1920, when he was 
admitted as their partner and was to be 
paid in addition to his salary a certain 
commission on the net profit of the local 
business of the Company, such commission 
being payable only in such of the years in 
which there was a profit, and that during 
- the years 1922 to 1924, the accused had 
committed criminal breach of trust by mis- 
appropriating large sums of money belong- 
ing to the Company to his own use. The 
complaint which is full of details refers to 
the means employed by the accused to 
misappropriate: such large sums of money 
without detection and to the cause which 
led to the detection of his crime. Briefly 
stated, the means employed by the accused 
was to open an account in the name of the 
Company with the National Bank of India 
Ld., Karachi, though the official bankers 
of the Company were different. The open- 
ing of the account enabled the accused to 
cash cheques made payable tothe Company 
- and have them credited in this account and 
then to draw upon it for his private pur- 
poses, The payments made into this ac- 
count and moneys drawn from it are said 
not to have been entered in the official 
account books of the Company, and the 
whole affair kept secret in every way from 
the -head office. The fact that the local 
branch made no profit during the years 
1922 to 1924 is said to have created a sus- 
picion in the mind of the complainant, who 
sent down at first one Warren Smith from 
Bombay to look into the matter. The 
business of the Company consisted inter 
alia of looking alter the interests of another 
cognate private Company owned by the 
same family group called the -Crowder 
Engineering Works Ld, and of certain 
export agencies, one of which is referred 
toas The Jallo Resin & Turpentine Fac- 
tory Ld., Lahore, or The Jallo Company. It 
is said that within four days of Smiths’ 
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taking in hand the inspection of the ac- 
counts of the Engineering Works, the ac- 
count bovks and vouchers of that concern 
were destroyed by a mysterious fire in the 
afternoon of Saturday November 24, 1924, 
with the result that the complainant's sus- 
picions being confirmed, he came down 
personally to investigate into the matter 
leading to the services of Morrison being 
dispensed with, the detection of the frauds 
complained of and the institution of the 
present, criminal proceedings before the 
learned City Magistrate. 

The complaint was instituted on April 
8, 1925 and on that day the learned City 
Magistrate, after recording the most formal 
examination. of the complainant ordered 
notice to issue to the accused to show cause 
why process should not be issued against 
him. Though the defalcations complained 
of amounted to about one lac and thirty 
thousand rupees, the inquiry was limited to 
the following items :—. 


1, Rs, 9,000-(-0 dated 5. 3-!9-4. 
Z. a 550000, IR 1924, 
3. 3 8227126" 4, 30-12-1326, 
4 M7100 © 28-11 1924. 
5. ,, 6,180-15-0 ,, 30-12-1924, 
6. 4, 25,00:0-0 - „ 4-19-1924. 
T 1624-20 p, 1-1915. 
8. ,, 41000-°.9 ,, 1-1925. 


Except the first item, the other items 
forming the crux of the investigation were 
all said to have been appropriated by the 
accused to his own use about the time when 
his management of the business was being 
scrutinized, , 

After a protracted inquiry lasting for 
about three months, and without examin- 
ing the complainant further, ‘or examining 
any of his witnesses, the learned City 
Magistrate passed the order complained of, 
and in doing so, he has mainly relied on 
the explanation tendered to him on behalf 
of the accused. The hearing of this rule 
has’ been considerably delayed as within 
five days of the order of dismissal of the 
complaint, the accused left British India 

_and has not upto now returned. My brother 
Raymond dispensed with personal service 
of the notice on the accused and the rule 
< was set down for hearing on September 4, 
‘1925. In view of the cable sent hv the 
accused asking for one month's adjourn- 
ment to enable him to appearand/or engage 
Counsel, I postponed the hearingof the case 
to October 14, 1925. An application was made 
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to move this Court on its High Court Side to 
order fresh personal service on the accused, 
bat was dismissed by Kennedy, J. C., and 
Tyabji, A. J.O. on September 21, 1925. 
Mr. Tahilram has again asked for a further 
adjournment on the ground that the accus- 
el was not able to secure a return passage 
an l hal not sent down the necessary papers. 
Tne impossibility of the accused to secure 
a passage is a matter of considerable doubt 
aud his failure to send down the necessary 
papers and instructions is inexplicable. [ 
have refused the adjournment and have 
proceeded with the case, A 

The learned Pleader for. the complainant 
has attacked the order of the learned Magis- 
trate on a two-fold ground: firstly, that 
the whole procedure of the learned Magis- 
trate is extremely irregular and wrong, 
an | secondly, that the conclusions arrived 
at by the learned Magistrate as to facts 
are not only based on no legal evidence, 
but are not even warranted by the assump- 
tions of fact which were neither admitted 
nor proved. 

The learned Pleader for the opponent 
has contined his arguments to the first 
ground, He has pleaded his inability to 
meet the second ground in the absence of 
the necessary papers and instructions. I 
am of opinion that both the grounds are 
well-founded. The learned. Assistant Pub- 
lic Prosecutor has franky admitted that he 
isunable to say any thing in support of 
the first ground. The procedure which a 
Magistrate is required to adopt on a com- 
plaint being lodged before him is laid 
down by ss. 200 to 2:3 of the Or. P.C. 
Section 200 of the Code makes it incumbent 
on a Magistrate to examine the complain- 
ant forthwith at sufficient length to satisfy 
himself as to his veracity, and as to any 
points on which the complaint is silent. 
lf the result of such examination is that 
he finds no prima facie rgason to distrust 
the complaint and he is satisfied that the 
facts alleged before him constitute a crimi- 
mal offence, it is incumbent on him to issue 
process forthwith. If, on the other hand, he 
distrusts the complaint altogether or comes 
to the conclusion that no offence is made 
out, it is -equally his duty to dismiss the 
complaint. It is only ina case where*he 
distrusts the complainant, but his distrust 


is not sufficiently strong to warrant him 


to act npon it, that itis open to him to post- 
pone the issue of process pending further 
inquiry as contemplated by s. 202, Cr. P. 
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C., provided he records his reasons in writ- 
ing for adopting this intermadiate course: 
Baidya Nath Singh v. Nuiparatt (1). The 
complaint tiledin the presant case indubitab- 
ly disclosed facts which, if trus. amonntedto - 
a criminal offence If the learned Magi-trate 
doubted the bona files of the complainant, it 
was incumbent on him to examine the com- 
plainant at sume length-to test hia veracity, 
and to ascertain if his statements had a 
substantial foundation. If such examina- 
tion created a doubt or distrust in his mind 
as to the bona files of the complaint, it was 
his duty to record his reasons for pvustpon- 
ing the issueof process till further inquiry. 
He has done neither; and, therefore, there 
are no data for the higher Court to hold that 
his action in postponing the issue of process 
was justified. ; 

The preliminary inquiry held by the 
learned Magistrate is equally not one con- 
templatel by s. 202, Cr. P. O. No attempt 
was made to examine the complainant and 
his witnesses in the light of any informa- 
tion supplied to him by the accused; even 
the request of the complainant to examine Mr. 
Hoshang, one of the principal prosecution 
witnesses, on whose evidence a good deal 
depended, was not-acceded to. Theinquiry 
was limited to explanations and counter- 
explanations by the learned Pleaders of 
both sides, to certain documents being filed 
and commented upon, and to an important 
document which is not now before this 
Court, said by the complainants’ Pleader to 
have been the written explanation of the 
accused, and by the accused's Pleader as 
rough notes of his arguments. The proce- 
dure of calling upon an accused person 
to render an explanation to enable the 


` Magistrate to decide if he should issue 


process, has. been condemned on several 
occasions, Itis not fair to the accused that 
he should be called upon to state his de- 
fence before the prosecution have laid all 
their cardson the table. Though there ig 
no obligation on himeefther to appear orto 
render an explanation in the preliminary 
inquiry a refusal or failure on his part to 
attend in answer toa rule nisi issued by a 
Magistrate, is likely to prejudice the mind 
of the Magistrate and a compliance there- 
with to expose him to serious risks, as is 
fairly illustrated by the present case. The 
very first item complained of wasa sum of 
Rs. 9,000 drawn by the accused from the 


f (140. 141; 11 Ind. Jur, 226; 7 Ind, Dec, (x. s.) 
3, 
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National Bank account. The explanation of 
the accused offered on his behalf at the in- 
ception of the inquiry was that he had drawn 
itto pay on behalf of the Company ‘certain 
dastoort commissions or bribes to secure 
contracts forthe Company. The prosecu- 
tion was, however, able to place materials 
on the record to show tut the specific 
sum drawn from this account was re- 
paid to the Company to wipe off.the in- 
debtedness of the accused to the Oom- 
pany for certain past overdrawals fur his 
personal use which he was being press- 
ed to repay, and that no part of it could 
possibly have been paid as dastoori. A 
second explanation was offered on behalf of 
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the accused and which prevailed with . 


the learned Magistrate. How farthe second 
explanation is true, or will be adhered to 
by the accused after all the prosecution evi- 
dence is recorded, or will be accepted 
by the Magistrate who tries the case, is an- 
other matter. But it cannot possibly be 
denied that the first explanation is likely to 
raise an adverse inferance against him. 

In Balai Lal Mookerjee v. Pashupati 
Chatterjee (2) Sanderson, O. J., observed as 
follows: — 5 

“The second irregularity which is relied 
upon was that the learned Magistrate did 
nos confine himself to the evidence of the 
complainant and the report which was made 
by the Police Officer, but that he allowed 
the accused to be represented by a learned 
Pleader andto address him to argue the 
points which arose in the case and to put 
in a detailed statement of the points and 
the facts upon which the defence relied, 

“To my mind, this procedure is quite in- 
consistent with the scheme of this legisla- 
tion: I donot understand how the accused 
person ever goes before the Magistrate 
has madeup his mind to issue process. The 
Magistrate is directed by the Statute to in- 
quire into the case in certain specified ways, 
he is to decide whether process ought to 
issue, and then if he thinks that process 
ought toissue, he should direct,process to 
issue. Then the accused person appears 
and if he has got adefence, his defence is 
investigated as well as the case for the 
prosecution. Thatheing so, it appears +o 
me that the learned Magistrate has not 
acted in this case in accordance with the 
procedure which is laid down by the Crimi- 
nal Procedure Code”. 


(2) 35 Ind. Cas. 828; 21 O. W. N. 127; 17 Or. L.J. 
395; 250. + J. 806, 
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“Ta Chandi Charan Mitra v, Manindra 
Chandra Roy Chowdhury (3) the learned 
Chief Justice after referring to and re- 
emphasizing the aforesaid observations, 
expressed a hope that the two judgments 
delivered by him would be brought to the 
notice of the Magistrates, and that they 
would inthis respect observe the plain provi- 
sions of thelaw, and thereby prevent un- 
necessary waste of time which is likely to 
result by their action being challenged in 
a superior Court. I respectfully endorse 
every word of what has been said by his 
Lordship and express the same hope that 
the Magistrates in this Province would like- 
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„wise adhere tothe rules laid down by the 


Legislature for their guidance. , 

The order of dismissal passed by the 
learned Magistrate is not only based on 
certain assertions of fact which were neither 
admitted nor proved, but on a misconcep- 
tion of the very nature of the complaint. 
Evidently it was urged on „behalf of the 
aecused that a separate account with the 


National Bank was opened by him in con- 


nection with a building which Mr. Hoshang 
was constructing as offices of the Company 
and that certain moneys paid by him for 
purposes of construction were credited 
inthis account. Jt was further’ urged 
on his behalf that the Company had 
no capital of their own at Karachi, and 
that they traded on the moneys of Mr. 
Hoshang and the Jallo Company. Both 
these statements were accepted by the 
learned Magistrate as true. Mr. Hoshang 


was one of the witnesses for the prosecu- * 


tion, and it was unfair to the complainant 
that he should not have been allowed to 
examine Mr. Hoshang or afforded an oppor- 
tunity of refuting both these- statements 
if they were being relied on for throwing 
out his complaint. The reasoning of the 
learned Magistrate that as the moneys paid 
into this accoumt came either from Mr. 


Hoshang or from the Jallo Company, and | 


as neither of them had complained against 
tHe accused “there was nothing dishonest 
in the accused transferring the amount 
fromit to his personal account so long as 
he does not deny his liability to account 
for the money” does#not appeal*to me as 
sound. If Mr. Hoshang and the Jallo 
Company had given credit to the Company, 
it was the Company's money which was 
drawn out of the account. The learned 


(3) 72 Ind. Cas. 173; 27 O. W.N. 198; A. L R, 1923 
Oal. 198; 36 C. L. J. 414; 24 Or. L. J. 333, 
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Magistrate seems to have been informed by 
the accused that a civil suit had been filed 
by him which: was pending and that this 
complaint wasa counterblast to that suit. 
He- has been considerably influenced by 
what he believed to be the motive underly- 
ing thecomplaint. In the concluding part 
of his judgment he has stated that in his 
opinion the whole complaint was a dispute 
between partners about accounts, and that 
he, therefore, declined to allow them to 
settle it ina Criminal Court. 

Theinformation supplied to the learned 
Magistrate about the pending civil litigation 
does not seem to be supported by any docu- 
ment filed in the case and itis not certain 
ifthe civil suit was nota counterblast to 
the complaint. The complainant, nodoubt, 
occupied a dual position of the Director of 
the Company and a partner of the accused 
in the firm of the managing agents. The 
complaint filed by him was on behalf of the 
Company and not by him.as a partner. 
And even if it was a complaint filed by him 
a3 partner of the accused, there was nothing 
in law to prevent him from taking a crimi- 
nal action against the accused, if he was 
entitled to both the civil and the criminal 
remedy. In determining whether he:should 
exercise his criminal jurisdiction, the 
learned Magistrate should have applied his 
mind to see if there was “prima facie evi- 
dence for the alleged offender to answer” 
irrespective of what the motive of the com- 
plainant was: see the observations of Field, 
J.,in the R. v. Adamson (4) referred to with 
approval by Sargent, C.J. in In the matter 
of the petition of Ganesh Narayan Sathe (5). 

As I am orderinga further inquiry into 
the matter Ido not propose to deal with 
the specific items referred toin the order, 
as any observations made by me are likely 
to affect the mind ofthe Trying Magistrate. 
All that is necessary fer me to say is that 
I have carefully considered the order of the 
learned Magistrate, and I am not at all 
satisfied that the complaint was one«which 
deserved such summary dismissal. 

One further point which requires special 
mention is that the written explanation or 
notes ‘of argumente of the accused’s Pleader, 
which evidently formed the basis of the 
learned Magistrate's order, is not now on 
the record. The notes were handed over to 
the learned Magistrate in open Court on 

(4) (1876) 1 Q. B. D. S at p. 208; 45 L. J. M. C. 46; 


33 L. T. 840: 24 W. R. 250. 
(5) 13 B. 590 at p. 598; 7 Ind. Dec, (N. s.) 391. 
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July 6. A copy of these notes was applied 
for by the complainant on July 9. He was 
not able to getit, and the explanation offer- 
ed by the learned Assistant Publie Prose- 
cutor on behalf of the Magistrate is, that 
these notes were not treated by the learned 
Magistrate as part of the record, and were 
not preserved. Though I accept the ex- 
planation of the learned Magistrate that the 
notes were not preserved by him under the 
belief that they did not form part of his 
record, I must express my disapproval of 
his action. It was open to thé learned 
Magistrate not to accept notes of arguments 
of the learned Pleader for the accused, but 
if they were accepted by him, they should, 
in my opinion, have formed part of his 
record, and should not have been destroyed 
till the time for challenging his orderin a 
higher Court had expired. 

1 set aside the order of the learned Magis- 
trate, and in the circumstances of the case 
I direct the District Magistrate, Karachi, 
to hold a further inquiry either by himself 
or by a Magistrate subordinate to him other 
than the learned City Magistrate. Ifurther 


‘direct that in view of the fact that the 


complaint is over six months old by now, 

and the offence complained of is of a 

serious nature, the inquiry should be con- 

ducted with as much expedition as possible, 
P.B. A. 


Z. K. Order set aside. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 895 or 1925, 
November 26, 1925. 

Present :—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir George 
Rankin, KT. 

BENI MADHAB SAPUI AND ANOTHER— 
PETITIONERS 
VETSUS 
JADU NATH SAPUL AND OTHERS— 
Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 69, 70, 
71, 183, 184 (1)--Nuisance~-Conditional order-—Service 

of notice—Procedure. 7 

“The procedure for service of summons which is pro- 
vided by s. 71 of the Cr. P. C. cannot be made use of 
unless service in the manner mentioned in ss 69 and 
70 cannot be effected by the exercise of due diligence. 


[p. 908, col. 2.] i 
Where the report of a peon shows that service can- 
not be effected in the manner provided by s, 69, but 


it does not show that service cannot,be effected in the 
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manner provided by s. 70, the peon is not justified in 
effecting service in the manner provided by s. 71. [p. 
903, col. 2.) ‘ a 

A return of service of notice of a conditional order 
made under s 133 of the Cr. P. 0. showed that the 
person to be sarved was not found in his house and 
thit two copies of the notice were affixed to the door 
of the house: . h 

ITeld, that there being nothing to show that sereice 
could not be effected in the manner provided by s. 70 
of the Code, the service effected in the manner pro- 
vided ‘by s. 71 was not sufficient. [ibid.] ; 

Criminal revision against an order of 
the Additional District Magistrate, Alipur, 
dated the 18th September 1925, affirming 
that of the Magistrate, Alipur, dated the 
27th June 1925, 7 

Babu Satindra Nath Mukerji, for the 


Petitioners. 
Babu Suresh Chunder Taluqdar, for the 


Opposite Party. 
JUDGMENT. 


Sanderson, C. J.—This is a Rule. 


` calling upon the District Magistrate and 
the cpposite party toshow cause why the 
order complained of should not be set aside 
on ground No. 1 of the petition and also on 
the facts stated in para. 9 

The order complained of was an order 
made by a Deputy Magistrate of Alipore by 
which the petitioners were directed to re- 
mové an alleged obstruction from a certain 
waterway or canal.. : 

Ground No. 1 was as follows: “That the 
learned Additional District Magistrate was 
wrong in holding that the notice of the con- 
ditional order under s. 133, Cr. P. O., was 
legally served upon the petitioners and that 
ss. 134 (1) and 71, Or. P. C., render such 
service valid.” The facts stated in para, 9 of 
the petition were that there was no personal 
servica upon the petitioners nor was there 
any proclamation as prescribed by law. 

The point upon which the learned Vakil, 
who appeared for the petitioners relied, 
is not that which was stated in para. 9 of 
the petition ;. but, in my judgment, he is 
entitled to rely upon it having regard to 
the terms appearing in ground No. 1. 

A return of the service of the notice of 
the conditional order, was made by the 
peon and it was tothe effect that the peti- 
tioners were not found inthéir house and 
that two copies of the notice were hung up 
on the sadar door of their house. 

The Magistrate in his explanation given 
in answer to the Rule said: “This service 
is legal according to s, 134 (1) read with 
s. 71, Cr. P. O” ; 

Section 134 (1) of the Code provides: “The 
es 
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order shall if practicable, be served on tha 
person against whom it is made, in manner 
herein provided for service of a summons.” 

In order to ascertain fhe manuer in 
which the summons may be served it is 
necessary to refer to ss. 64, 70 and 71, 
Section 6) provixes, “The summons shall, 
if practicable, be served personally on the 
person summoned, by delivering or tender- 
ing to him one of the duplicates of the 
summons.” Section 70 provides, “Where 
the person summoned cannot by the exercise 
of due diligence be found, the summons 
may be served by leaving one of the dupli- 
cates for him with some adult male mem- 
ber of his family” (then there are provisions 
with regard to the persons signing a receipt 
therefor). Then s. 71 says: “If service in 
the manner mentioned in ss. 69 and 70 can- 
not by the exercise of due diligence be 
effected, the serving officer shall affix one 
of the duplicatesof the summons to some 
conspicuous part of the house or homestead 
in which the person summoned ordinarily 
resides; and thereupon the summons shall 
be deemed to have been duly served.” . 

elt is plain that the procedure, which 
is provided bys. 71, cannot be made use 
of unless service in the manner mentioned 
inss.69 and 70 cannot be effected by the 
exercise of due diligence, 

It was admitted by the learned Vakil, 
who appeared to show cause, that the return 
of the peon was defective. The return of 
the peon showed that service could not be 
effected in the manner provided bys. 69 
but it did not show that service could | 
not be elfected in the manner provid- 
ed by s. 70. Consequently in my judg- 
ment it was not proved that service of the 
notice of the conditional order had been 


-duly effected ; in other words, it was not 


proved that the order which is referred 
to in s. 134 (1) had been served in the 
manner provided fer service of summons, 

The Magistrate seems to have thought 
that if service of the notice was effected in 
the nfanner provided by s. 71, regardless 
of the question whether it could be served 
in the manner provided by s. 69 or by 
s 70, that would be sufficient. In my 
judgment, that conclusién is not correct, 
and I am of opinion that the service 
of the notice of the conditional order was 
defective 

The question remains whether this Rule 
should be made absolute. The learned 
Vakil who appeared for the opposite party 


[94 L 0. 1924] 
argued that the petitioners had not alleged 
that there were any adult members living 
in the house upon whom the notice couid 
have been served. It seems to me that it 
is not necessary for them toallege that they 
were entitled to rely upon the argument 
that the return of service was defective. 

It appears that in some previous pro- 
ceedings relating to the same matter, the 
petitioners had appeared and had succeed- 
ed in getting the order made in those 
proceedings set aside. There is, therefore, 
no reason for assuming that the petitioners 
were willing to allow the present proceed- 
ings to go by default. 

‘For these reasons, in my judgment, this 
Rule should be made absolute’ and the 
order absolute could be set aside, The 
conditional order will remain: the order 
absolute being set aside on the ground 
that service of the notice of the conditional 
order had not been duly „and properly, 
made. | 

Rankin, J,—I agree. `- 

Z. K. Rule made absolute. 





LAHORE HIGH COURT. 
CRIMINAL Revision No. 318 oF 1926, 
April 23, 1926. 

Present:—Mr, Justice Martineau. 

EMPEROR—PETITIONER ` 
versus 
CHHOTU-—Accus—Ep—REspPon DENT, 

Penal Code (Act XLV of 1860), s. 411—Stolen orna- 
ment found in house occupied by. accused and his 
mother—Ojfence. - 

Where an ornament called kangni stolen in a 
burglary is found by the Police in ajar of chillies in 
a house occupied by the accused and his mother and 
there is nothing to show that he put it there or knew 
that it was there, an offence under s. 411, Penal Code, 
has not been established. [p. 810, col. 2.] 

Case reported by the Sessions Judge, 
Delhi. 

FACTS.—It is admitted that a seréous 
burglary occurred at the house of Gugan 
(P. W. No. 2), during thenight ofthe 24th- 
25th November, 1924 when a considerable 
quantity of clothing,and jewelry was stolen, 
On the 17th January 1923, a house ocettpied 
by Chhotu accused and his mother Musam- 
‘mat Mankaur was searched by the Police, 
and itis alleged that a silver kangnt which 
was identified by the complainant as part 
of the stolen property, was recovered from 
an earthen pitcher containing chillies in 
. which it had been concealed, Chhotu and 
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his mother were challaned by the Police 
under s 457, Indian Penal Code. The 
Magistrate has acquitted Musammat Man- 
kaur but has convicted Chhotu unders, 411, 
Indian Penal Code, holding it as proved 
tha? the kangni isa portiou of the stolen 
property and was recovered from Chhotu's 
possession, ; 

GROUNDS.—For reasons which | am 
unable to appreciate the Honorary Magis- 
trate has sentenced Chottu to afine of Rs. 20 
only. If Chhettu’s guilt is open to doubt, 
as is contended by his Counsel whom I have 
heard in revision, he is entitled to am 
acquittal. If, however, his guilt is proved 
whether under s. 457 or s. 411, Indian Penal 
Code, (he was charged in the alternative), 
a sentence of Rs. 20 is wholly inadequate. 
The Public Prosecutor who in view of the 
peculiar circumstances of the case, was call- 
ed upon by me to appear has argued in sup- 
port of the conviction and has formally 
asked for enhancement of sentence. 

ln any case the sentence of Rs, 20 fine 
cannot possibly be allowed to stand. In for- 
warding thecase to the High Court, for 
orders, it is unnecessary for me to deal with 
facts in detail. I will confine myself to 
dealing briefly with the arguments ad- 
vanced on behalf of the petitioner by his 
Counsel. 

I must observe in the first instance that 
the position taken by accused's Counsel be- 
fore me in argument was substantially diff- 
erent from the allegation apparently made 
before the lower Court. The accused then 
though denying thatthe kangni had been. 
found in his house, adduced evidence in- 
tended apparently to show that the kangni 
recovered did belong to him, or to his rela- 
tives; and this was the trend of the crosse 
examination of prosecution witnesses. In 
revision his Counsel has argued that the 
kangni had no connection with the accused 
at all, he has not seriously attacked the evi» 
dence proving that the kangni isa portion cf 
the stolefi property, he has confined himself 
to trying to show that the (kangni recovered 
as is now admitted during the search) was 
placed in the house by accused's enemies 
(of whom there are many owing to party 
faction in the village) a fraud which he 
argues was facilitated by alleged irregular 
procedure on the part of the Police in 
searching the house. . 

The circumstance that the First Inform- 
ation Report though mentioningsome of the 
stolen property does not specifically men. 
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tion a kangni or the names of the thieves, 
is immaterial because the First Information 


Report was made bya person who admitted- _ 


ly had no personal knowledge of the facts of 
the burglary. 

I see no force in the plea that there eas 
any irregularityon the part of the Police 


` in conducting the search. The search was 


arranged by Sub-Inspector Chiranji Lal 
(P. W. No. 7)and Inspector Milchem (P. W. 
No. 9) both of whom were present. It was 
actually made by Chandgi, constable (P. W. 
No.8) and DevijDat lambardar(D. W. No. 15). 
It is stated definitely and unequivocally by 
the Inspector, Sub-lnspector and the consta- 
ble that the person of the searchers were 
searched in the presence of the accused be- 
fore they entered the house, and that the 
kangni was found concealed in a pitcher of 
chillies inside aroom. An element of doubt 
has been introduced by the statements of 
Devi Dat lambardar, who, having, apparent- 
ly been won over by the accused now denies, 
(1) that he and his companions were search- 
ed before entering accused’s house; (2) that 
the kangni was found concealed in the 
pitcher. He asserts thatit was picked up 
from the floor by the constable Chandgiand 
he implies that the constable introduced it 
himself. Itis to be noted that Devi Dat 
lambardar made no such allegation to the 
Inspector of Police at the time of search, | 
and his equivocal statement now should, in 
my view, be disregarded, I would hold it 
proved that tne kungni was found in the 
house of tue accused concealed in a pitcher 
of cutllies. 

oero is ample evidence that the kangni 
belvugs, as alleged, to the complainant and 
this evidence has nob besa attacked in argu- 
meats by accused s Counsel. 

l'une house [rum which it was recovered 
admittedly belongs to tue accused and his 
Mutuer (avyultted), and there is no evidence 
that any Otuer persous usually live in the 
house ur were Uving 1u the house at the 
time. Tue avcused’s elder brothers said to 
be a graduate), is stated to have a share in 
the 1auily property, but it is not alleged 
that ne was living in the house at the time, 


‘thougn it appears that he came down dur-° 


ing tne investigation of the case. 

‘(ne defence evidence deals mostly with 
the aileged respectubility of accused and 
his ramily. So tar as it deals with the facts 
it 13 elearly worthless. : 

finally, sthough not mentioned in the 
grounds of revision, Counsel urged the 
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plea that the trial had been vitiated by an 
infringement of the provisions of s. .256, 
Cr. P. C. The Magistrate called on the ac- 
cused to name the prosecution witnesses 
required for cross-examination immediately 
after framing the charge without the statu- 
tory interval. This was an irregularity 
which in my view does not vitiate the trial 
because the accused was obviously not pre- 
judiced. He was through out represented 
by Counsel, and when questioned asked that 
all the prosecution witnesses should be 
re-called; and all were in fact re-called for 
an adjourned date, obviously therefore, the 
failure to allow the required interval 
made absolutely no difference to the course 
ofthe trial. The latest authority on this point, 
[viz., Phuman Singh v. Emperor (1)] indicates | 
that under such circumstances the irregu- 
larity should be held curable under s. 537, 
Cr. P. C. 4 

It is proved, in my opinion, that the ac- 
cused was found in possession of stolen 
property shortly after,the theft; and having 


‘regard to the manifestly contradictory and 


unsatisfactory explanations offered by the 
accused which are hardly consistent with 
the possibility of his innocence, the convic- 
tion should be in my view affirmed, and the 
sentence enhanced. 

I forward the case, accordingly, to the 
High Court for decision. KN 

Mr. Shamair Chand, for the Respondont. 

ORDER.—The learned Sessions Judge 
has sent this case up for the enhance- 
ment of the sentence of fine imposed on 
Chhotu for au offence under s. 411, Indian 
Penal Code. It appears to me, however, 
that the conviction should be set aside. 

The finding is that an ornament called 
a kangni, stolen in a burglary committed on 
the 24th November 1924, was found by the 
Police on the 17th January following in a 
jar of chillies in a house occupied by Chhotu 
aud his muther Mankaur. Taere is, however, 
nothiug to show that Chhotu put the kangnt 
in the jar or knew that it was there. A 
kangni is an ornament worn by women, and 
itis quite likely that Mankaur may have 
received it from the thieves and hidden it 
in the jar without herf son knowing any- 
thing about it. : 

1 must accordingly set aside the con- 
viction and sentence and acquit Chhotu. 

The fine, if paid, will-be refunded. 

R. L. Conv.ction set aside. 

(1) 89 Ind. Oas. 518; A. I. R. 1923 Lah. 339; 26 Or. 
L T. 1458; 7 L. pa UE : 
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LAHORE HIGH COURT. 
° CaiminaL MISCELLANEOUS Partition No. 48 
oF 1926. 
April 30, 1926, 
Present:—Mr, Justice Jai Lal. 
DHARI MAL—Accussp—PHTITIONER 


VeETSUS 
EMPEROR rturovcu RAJ RAM— 
CoMPLAINANT— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 526 (e) 
—Complaint dismissed in default—Fresh complaint in 
another Court—Transfer to Court dismissing original 
complaint. 

Where a case has been dismissed in default by a 
particular Magistrate, a fresh complaint based on the 
same facts should be transferred to the same Magis- 
trate for trial. 


Petition for transfer of the case from the 
Court of the City Magistrate, Hoshiarpur, to 
some other Court of competent jurisdiction. 

Mr. Mehr Chand Mahajan, for the Peti- 
tioner. 

ORDER.—On the 23rd January 1926 
one Raja Ram filed a complaint under 
8, 323/504, Indian Penal,Code, against the 
petitioner in the Court of the City Magis- 
trate, Khan Sahib Mian Hakim Din, of 
Hoshiarpur, who transferred it to Sardar 
Gurdial Singh, Magistrate First Class, On 
the 28th January this complaint was dis- 
missed as the complainant did not appear. 
The accused was present with his Counsel 
on that date. Later on the same day Raja 
Ram filed another complaint in the Court 
of Sardar Gurdial Singh on thesame allega- 
tions and under the same sections. Sardar 
Gurdial Singh returned this complaint 
to be presented to the City Magistrate. 
The City Magistrate took cognizauce of 
the case and issued processes ior the 
appearance of the accused, the petitioner. 

-On the date of hearing an application 
was preseuted on behaif of the accused 
. that the case may be sent to Sardar 
Gurdial Singh for trial, as fhe previous one 
had been dismissed by him. ‘Tnis petition 
was dismissed with the remarks by Mian 
Hakim Din, the City Magistrate, that the 
case being of special: importance it was 
necessary that he should himself hear it, 

This 14 a petiion by the accused for 
transfer of the case from the Court of Mian 
Hakim Din. Several allegations are made 
in support of the petition from which an 
inference is sought to be drawn that the 
accused has rearonable grounds to appre- 
hend that he wil not reccive justice in the 
Covrt of Mian Hakim Din. i have examin- 
ed the explanation of Mian Hakim Din, and 
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am satisfied that there is no ground for 
the petitioner to entertain an apprehersion 
that he will not get a fair trialin his Cout. 
At the same time I consider that as the 
case was originally transferred for trial to 
Sardar Gurdial Singh and was once dis- 
missed by him for default, it is desirable 
that the fresh complaint based on the same- 
facts should be sent to him for trial. Under 
s. 526 (e) I order that the case be trans- 
ferred from the Court of Mian Hakim Din, 
City Magistrate gf Hoshiarpur, to that cf” 
Sardar Gurdial Singh, Magistrate First 
Class, Hoshiarpur. 


R. la Case transferred, 


kaa a 


ALLAHABAD HIGH COURT, 
CRIMINAL Revision No. 166 oF 1926, 
March 23, 1926. s 
Present:—Mr. Justice Daniels. 
RAMMU—Acoesgp—Arpiicantr 
versus 


EMPEROR—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 349—~ 
N eee with provisions—Absence of prejudice 
—Effect. 

An omission to comply fully with the provisions 
of s. 342, Or. P. C., does not vitiate the trial unless the 
accused has been prejudiced. [p, 912, col. 1.] 

Bechu Chaube v. Emperor, 71 Ind. Cas. 115; 45 A, 
124; 20 A. L, J. 874; A. I. R. 1928 All. 81; 24 Or. L, J. 


67, Mohiuddin v. Emperor, 86 Ind. Cas. 459; 4 Pat. 


488; 6 P. L. T. 154; (1925) Pat. 112; A. I. R. 1925 Pat, 
414; 3 Pat. L. R. 110 Or.; 26 Or. L. J. 811 and Nga Hla 
U v, Emperor, 89 Ind Cas 312; 3 R. 139; A. 1 ik. 1925 
Rang. 208; 26 Cr. L. J. 1336, referred to, 

Criminal revision irom an order of the 
Sessions Judge, Muttra, dated the 24th 
of November 1425. | | 

Mr. Akhtar Husain Khan, for the Applic- 


ant. 
JUDGMENT.—I think it would be 
absurd to re-open a petty case in which 


the accused has been nned Rs. 20 and in, 


which it 18 not even suggested that he has 
been in any way prejudiced merely because 
some prosecution wituesses were examined 
after the gccused’s statement was taken. 
The Court appears to have examined two 
witnesses for the prosecution, then taken 
the statement of the accused and then 
framed a charge. This is what appears 
from the order-sheet, though it is pointed 
out t: atin the heading of the witnesses’ 
evidence which is not written by the 
Court but in the hand-writing of a clerk the 
date of the second witness in given as 4th. 
The accused made a iuil statement of 
this case. On the charge being framed 
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he did not desire to re-call any of the pro- 
secution witnesses. A further prosecution 
witness appears to have been called ona 
subsequent date. I adhere to the view 
taken by this Court in Bechu Chaube v. 
Emperor (1) and by me in several stibseq- 
-uent cases. a3 well as by the Patna and 
Rangoon High Courts in Mohiuddin v. 
Emperor (2) and Nga Hla U v. Emperor (3) 
respectively that an omission to comply 
fully with the provisions of s. 342 does not 
vitiate the trial unless the 4ecused has been 
prejudiced. As there has been no prejudice 
in this vase I reject the application. 

R. L, Application rejected. 

(1) 71 Ind. Cas, 115; 45 A. 124; 20 A. L. J. 874; A. I. 
R.1923 All 81; 24 Cr. L. J. 67. 

(2) 86 Ind. Cas. 459; 4 Pat. 488; 6 P. L. T. 154; 
(1925) Pat. 112; A. I. R. 1925 Pat. 414; 3 Pat. L. R. 110 
Cr.; 26 Or. L. J. 811, 

(3) 89 Ind. Cas. 312; 3 R. 139; A. I R.1925 Rang. 
258; 26 Cr. L. J. 1330. 





LAHORE HIGH COURT. 
CRIMINAL APPEAL No, 157 oF 1926. 
April 30, 1926. 

Present:—Mr. Justice Addison. 
KURA AND ANOTHER— ACCUSED —APPELLANT 
versus 
EMPEROR—Responpert, 

Criminal Procedure Code (Act V of 1898), s. 256— 
Prosecution witnesses coming from Native State— 
Accused, whether caw be asked forthwith about cross- 
examination. 

The fact that the prosecution witnesses come from 
a Native State and it would take a Jong time to 
again secure their attendance, is a sufficient reason 
under s. 256, Cr. P. C., for requiring the accused to 
state forthwith whether he wishes to cross-examine 
any of the witnesses. 

Appeal from an order of the Magistrate 
First Class, exercising enhanced powers 
under s. 30, Cr. P. C., Ludhiana, dated the 
2ist December 1925. 

Mr. Bishen Narain, for the Appellant. 

Mr. C. L. Mathur, for the Government 
Advocate, for the Respondent. 

JJDGMENT.—Mohamda has been 
convicted under s. 457/75, Indian Penal 
Code, and sentenced to five years’ rigorous 
imprisonment, while Kura has been sentenc- 
ed under s. 457, Indian Penal Code, for the 
same offence to two years’ rigorous impri- 
sonment. Mohamda has appealed through 
Jail and Kura through Counsel. 

The house of Sampuran Singh of village 
Malmazra, District Ludhiana, was broken 
into anda camel stolen on the night of the 
18th-19tt March 1925. The offence was 
reported next day at the Police Station and 
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it was mentioned that Mohamda and a 
companion of his who was not named, were 
suspected as they had been coming before 
this to the house of one Hardit Singh. Both 
the appellants were seen some two or three 
days later riding the camel by Mehr Singh 
and Natha Singh. They asked the appel- 
lants whose camel it was and received the 
reply that it was their own. These 
witnesses then pointed out that they 
knew it to be the. property of Sampuran 
Singh whereupon the reply made by 
Mohamda was that he had bought it from 
Sampuran Singh through Hardit Singh, 
The camel was actually caught in the pos- 
session of the two appellants in Patiala 
State territory on the 26th March 1925, 
One Sant Ram saw. them on it and 
chased them as he knew the camel. He 
was strucka blow with a lathi and the 
appellants rode off pursued by Man Singh 
and Arjan who caught the camel, The two 
appellants, however, succeeded in getting 
off it and running* away and were caught 
by Ude Singh and Bir Singh. All these 
facts have been satisfactorily established. 

It was argued on behalf of Kura that 
he might have been an innocent companion 
of Mohamda. On the facts established, 
however, it must be held that both had 
stolen the camel. $ 

It was next argued on his behalf that 
the procedure laid down ins. 256 of the 
Cr. P. C. bad not been followed. This is 
not correct. The Magistrate did ask the 
appellants forthwith whether they wished 
to cross-examine any of the prosecution 
witnesses but he did do £o for an excellent 
reason, namely, beċause the witnesses had 
come from Patiala State and it would havé 
taken long time to have again secured their 
attendance. aa aie 

The appellants produced no evidence in 
their defence and gave no explanation 
worthy of mention. I have no hesitation 
ia maintaining the conviction of both the 
appellants. 

Kura, however, isa first offender and it 
should be presumed that he was led by 
Mohamda. That being the case the sentence 
passed upon him is much too severe, I 
accept his appeal to the extent of reducing 
the sentence to nine months’ rigorous 
imprisonment. I dismiss the appeal of 
Mohamda, 


N. H. Appeal rartly dismissed, 


X 
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MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 
No. 101 or 1924. 
February 2, 1926. 
Present :—Mr. Justice Wallace. 
GODAN NAMBUDRIPAD—APPELLANT 
VETSUS 
KRISHNAN NAMBUDRIPAD AND 
OTHERS—PETITIONERS—-RESPONDENTS. 
Malabar Compensation for Tenants Improvements 


Act (I of 1900), s. 6 (3)—Re-valuation of improvements, 


method of — Commissioner, duty of —Burden of proof. 
On an application for re-valuation under s. 6 (3) of 
the Malabar Compensation for Tenants Improvements 


- Act the valuation of the improvements as embodied 


in the original decree cannot be disturbed and ` 
must be accepted. The Commissioner on such re- 
valuation has toconsider (1) if any and what com- 
pensation isto be given for new improvements sub- 
sequent tothe date up to which compensation for 
improvements has been adjudged in the decree 
and (2) whether any improvement, which has already 
been adjudged has to be re-valued, in consequence 
of some change in its condition since the adjudication 
of it in the first decree. It is not his business to 
make a valuation de novo. The starting point of the 
second valuation is the point where the first was left 
off, and on the tenant rests the onus of putting before 
the Commissioner evidence on which he has to make his 
decision. [p. 913, col. 2.] 

Appeal against an order of the Court 
of the Subordinate Judge, Ottapalam, 
dated the 6th of December 1923, in A.S. 
No. 57 of 1922, preferred against that 
of the Court of the District Munsif, Alatur, 
in E. P. No. 246 of 1921 in O. S. No. 282 
of 1916. ` 
: Mr. D. A. Krishna Warier, for the Appel-: 

ant. < 

Messrs. S. Ranganatha Iyer and A.V. 
Krishna Menon, for the Respondents. 

JUDGMENT.—This is an appeal 
against the order of the lower Appellate 
Court declining to give effect to a re-valua- 
tion held under s. 6 (3) of the Malabar 
Tenants Improvements Act. The decree of 
the first Court was passed on 18th February 
1918.: For the purpose of the suit there 
had*been a valuation of the “improvements” 
by a Commissioner in 1916. ‘The suit went 
up on appeal and second appeal and the 
second appeal decree was passed or 16th 
November 1920. On an application for re- 
valuation under s. 6(3) of the Act a second 
Commissioner was sent in September 1921 
and hè reported fis valuation of the im-, 
provements.. This valuation both thé lower 
Courts have declined to accept and appel- 
lant appeals. __ 

The method followed by the second Com- 
missioner apparently was not to value how 
much the property had improved since 
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the first valuation in 1916, but how much 
it had improved since the date of the 
kanom, i. e., as if he was carrying out a 
first valuation and not a re-valuation. As 
his total figure is much larger than the 
figure of the first Commissioner, appellant . 
claims compensation at that figure. Need- 
less to say if the second figure had been 
less than the first, appellant would have 
claimed contrary,- This indicates that his 
line of reasoning is wrong. The first figure 
is already embodied in the final decree and 
cannot be disturbed, and must be accepted 
so far as it goes. That is, the duty of the 
second Commissioner was to accept it as the 
compensation payable up to the date up to 
which the final decree said compensation had 
been fixedand decreed and consider whether, 
after that date there bad been further im- 
provements which would entitle the kanom- 
dar to further compersation. This prin- 
ciple is enunciated in acase reported as 
Kunhammad Kutti v. Panchara Alleema 
(1) and seems to me to follow clearly from 
the wording of s. 6 (3) of the Act. As I 
understand the section, the Commissioner 
has to consider (1) if any and what com- 
pensation is to be given for new improve- 
ments subsequent to the date up to, which 
compensation for improvements has been 
adjudged in the decree, and (2) whether 
any improvement; which has already been 
adjudged, has to be re-valued, in conse- 
quence of some change in its condition 
since the adjudication of it in the first dec- 
ree. It is not his business to make a valua- 
tion de nove. The starting point of the 
second valuation is the point where the first 
was left off, and on the appellant rests the 
onus of putting before the Commissioner 
evidence on which he has to make his deci- 
sion. 
The method of the Commissioner was, 
therefore, wrong. But I am not prepared 
to direct a fresh re-valuation, as it is clear 
that his error was due to the laches of 
appellant. His Kariasthan, P. W. No. 3 who 
accompanied the Commissioner, does not 
appear “to have furnished him with any 
copy of the first. valuation and to have 
taken any steps to see that it was furnished 
to him. The original valuation was not 
produced even at the hearing of this appli- 
cation before the Court of first instance, 
It was clearly appellants’ duty to see that 
thesecond Commissioner was provided with 
information as to each item for valuaticn 
(1) 33 Ind, Cas. 746; 30 M, L, J, 203, 
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as to its condition at the time of first valua- 
tion and its value as adjudicated by the 
_ final’ decree. Vague evidence, which is all 

that is now givet, that sume trees have 
increased in growth is cf no use. Other 
tices. have probably disappeared altogether 
and some new ones may have grown up. 
Appellant has not even examined either of 
“ the Commissioners, Appellant in this faild 


to supply the necessary infirmation to’ 


enable the re-valuation to be preperly con- 
ducted by the Con.mirsioner aud tested by 
the Courts. I do not subscribe to all the 
reasons given by the lower Appellate Court 
- for rejecting the re-valuation, such as, e. g., 
that no compensation:is permissible for 
trees of spontaneous growth. But even so, 
appellant has failed to adduce evidence to 
justify the award of any additional com- 


pensation. 1 deéline to interfere and -dis- 
miss this appeal with costs, 

VINA V.. l 

Z. K Appeal dismissed. 


pan 


OUDH CHIEF COURT. 

‘Beconp CIVIL ApPEaLs Nos, 233 AND 243 

or 1925, : 

December 22, 1925, 
Present:—Mr. Justice Misra. 
Musammat SHEO BHAGU—Derenpant 
— APPELLANT. 

Versus a. 
Musammat JAN KI MISTRESS oF 
BHAGWAN DIN BAQQAL—P uaiatirFF 
— RESP: NDENT. 

Custom—Right of pricacy- Hight, whether attached 
to property. g i ; 

lt is settled law in the United Provinces that there 
is a custumary right of privacy existing in them and 
thas a substantial interference with such a right 
would aford a person, whose such 1ight has Leen 
invaded, a gccd cause cf action. ‘ihis right is not 
only jersonal but attaches tothe proyeity in respect 
of which that right is claimed |p. t15, cel. 1.] 

Gukal 1 rasad v. kadho, 1U A. bòt; A W.N. (TEER) 
135; 6 Ind. Dec. (N. 8.) x41, Abdul akman v D. Enate, 
16 A.-b9; A. W. N. (1693) 2:7; b dud. Lee. (x. s.) 45, 
Aodul Rahman v. Bhaguan Das, 29 A. 5òz;d A. L. d. 
445: A. W. N. (1907) 183, Jamiluddin v., Adul Ma id, 
28 Ind. Cas, 671; 13 A. L. J 3öl'and Lala Bhaguen 


Das v. Shahzada Airza Masud Guader, 7 O. C. 126, - 


Jeferred to. 


Appeal against the judgment and decree 
of the Subordinate Judge, Sitapur, dated 
the 30th of January 1 25, upholoing that of 
the Mrnsif, Sita; ur, dated the rd of Oc 
other 192% 
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Mr. N.C. Dutt, for the Appellant. 
Mr. Hardhianchandra, for the Respond-, 
ent. 4 ` 

ORDER.—These two appeals arise out 
of a suit brought by the plaintiff, Musammat 
Janki, against the delendant, Musammat 
Subhaga, for closing up of certain water 
spouts and sky lighis opened by the defend- 
apt in a wall of her house builtin February 
1923. The cuit was biought in July 1924 | 
in the Court of the Munsif, Sitapur. The 
plaintiff alleged that the defendant’s house 
was adjacent to thatoccupied by her, and that 
at.the above mentioned time, 2. e., February 
1923, the defendant opened in the newly- 
built wall of her house certain water spouts 
and sky-lights,. the effect of which was that- 
the water from her house flowed on to the 
courtyard of her (plaintifi’s) house, and 


that her privacy was affected thereby. ‘Ihe | 


deience was to the effect that the water 
spouts and the sky-lights complained of 
had been in existence.for a long time 
since before the construction of the house 
occupied by the plaintiff, and that, theré- 
fore, she had no right to have either of 
them closed up. Onthe day when issues 


“were struck the learned Pleader for the 
defendant confined his defence’ only to this 


point and did not raise any question re- 
garding the existence of any easement 
raised in the case. It was further contend- 
ed that the plaintiff being merely a mort- 
gagee of the huuse occupied by her, she was 
not competent to maintain the suit. 

The two issues,’ therefore, which were 
framed by the learned Munsif for trial 
related to the following points :— 

(1) The plaintift’s right to maintain the 
present suit. 

(2) The length of time. during which the 
water spouts and the tkj-lights had been 
in existence, 3 

‘Lhe Trial Coutt, the Munsif of Sitapur, 
on evidence produced in the case, held that 
the plaintiff was competent to maintain the 
sutt und that the water spouts and the 
skj-hglts complained of, were not old Lut | 
beu Leen put ‘up by the defendant only in 
1928, whenshe Luilt the new wall of her , 
heyse by making it pucca in place of the 
old ope which was kechchu, The learncd 
Munisf, therefore, decreed the plaintifi’s 
claim insofar as it related to the water 
spouts, and directed the defendant to iske 
steps ihat the water through them may Lot 
pour into the plaintifi’s courtyard. Jn 
regard to the sky-lights he, however, found - 
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that it was not established that they in any 
‘way invaded the right of privacy of ths 
. plaintiff, aad conse yueatly on that fading 
he dismissed the plaintiff's suit in respect 
thereof. 

Both the parties sippealed against the 
decree of the learne1 Munsif to the learned 
Subordinate Judge who, having agreed 
with both the findings of the former, dis- 
missed the plaintiff's appeal as well as that 
of the defendant. 

The parties have come up in appeal to 
this Court. The Appeal No. 233 of 1925 is 
that filed by the plaintiff. Musammat Janki. 

I take up the defendant's appeal first. 
The tinding arrived at .by the lower Ap- 
pellate Court in regard to the water spouts 
to the effect that tney were not old one, 
but had been put up only recently about 
the .time stated by the plaintiff in her 
plaint, is enough to dispose of that appeal. 
The finding is one of fact, and nothing has 
been shown to me which could induce me 
to distrub that .finding in second appeal. 
The learned Counsel for the defendant- 
appellant asked me to admit certain addi- 
tional evidence, which would go materially 
to effect the finding of fact arrived at by 
the lower Appellate Court. At this stage 
while the case is in second appeal I am 
not prepared to admit any additional evi- 
dence. No application was filed by the 
defendant-appellant- either at the time 
of finding the appeal or subsequently 
requesting this Court to admit any addi- 
tiontlevidence Uader those circumstances 
Tam not inclined to entertain any oral 
req test on the pirt of the Counsel to amit 
such evidence at this stage. The defend- 
ant’s appeal, therefore, fails and is dismiss- 
ed with costs, 

Ragarding the plaintiff's appeal, the 
matter, in my opinion, has not been looked 
at from the correct point of view, it is 
settled law in the United Provinces that 
there is a custo:nary right of privacy exist- 
ing in them, and that a substaitial in- 
terference with such aright would dilord 
a person whose such right ‘has been invaded, 
a good cause of action. ‘The position is 
eo clear that it was not even disputed by 
the Pleader who represented the def yndant 
in the Trial Court, as will be apparent 
from the issues ‘struck in the casa. The 
only point on which the parties went to 
Court for trial was the exact duration 
during which the sky-lights and the water 
spouts had been in existence. If was 
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clearly recorded in the proceedings. that 
-no question of any right of easemsnt whe- 
ther customary or otherwise was raised in 
the case. Itis, therefore, unnecessary for 
me to go at length and Yiscuss the question 
of existence of the customary right of 
privacy just referred to, Ifit were neces- 
sary I would only refer in support of the 
proposition stated above, to the rulings 
reported as Gokal Prasad v. Rahdo IX 
Abdul Rahman v. D. Emile (2) Abdul 
Raman v Bhagwan Das (3 ; Jamiluddin v. 
Abdul Majid (4) and Lala Bh wan Das v. 
Shahzada Mirza Masud Quauar (5). 

It is also established from these authore 
ities that such a customary right of pri- 
vacy is not only personal but attaches to 
the property in respect of which that right 
is claimed. It is, therefore, clear to me 
that the plaintif possesses a right of 
privacy in respect of the house occupied by 
her as a mortgagee. I have not been able 
to follow the learned Subordinate Judge 
in the view stated in his judgment that the 
plaintiff has not succeeded in establish- 
ing that any right exists in connection with 
the house occupied by her hecause she has. 
not been able to show that the house in 
dispute has been occupied for more than 
20 years by pardanashin laides, nor have 
I been able to follow him in the view as. 
to whether the decision of the case can in 
any way be affected by good or bad charac- 
‘ter of the plaintiff in the present case. In 
my opinion it is clearly e=tablished from 
the evidence on the record that the house 
oczupied by the plaintiff is a residential 
house in which respectable Hindus of the 
locality bave constantly been living, and 
if for some time the house has not been- 
occupied by pard-tnashin ladies, the right 
of privacy enjoyed by the owner of the 
house could not in any way be affected by 
that circumstance. 

-The only point. therefore, on which the 
decision of this case turns is the sole 
question whether the sky-lights opened by 
the defgndaut, Musammat Snbhaga, have 
been put up at such a height that they 
would -look over the courtyard of the 
plaintiffs housa, and thereby affect her. 

e right of privacy. There is no clear finding 


ofl) 104. 358; A. W. .N. (1888) 135; 6 Ind. Dec. (x. 8.) 
41. 

(9) 16 A. 69; A. W. N. (1893) 217; 8 Ind. Dec. (x. 8.) 
45. 

(3) 29 A 582:4 A. L. T, 445; A, W. N, (1907) 183, 


ti) 28 Ind, Tak 674; 18 A. Led. 3 6]. 
(5) 70. 0.48 


916 Ng MAUNG KYI OH V, MA THET PON. | (94 I. O. 1926] 
of the lower Appellate Court on that point. Mis-statement of fact—Review—Appeal= Witness, 
The learned Subordinate Judge has looked demeanour of—kejection of testimony—Appellate 
: * Court, when would interfere. 
at „the case from an entirely erroneous if a High Court in its judgment makes an absolute 

point of view, and I cannot accept his find- mis-statement of fact in a perfeetly plain questicn, 

ing in second appeal. I asked the it is the duty of the person aggrieved to go to, that 
parties in the course ‘of argumenjs to (ou and sy yor, judgment ie, vitiated by an 
point out to me as to whether there jg. to correct thé PRA a Jf this remedy is not 
was’ satisfactory: evidence ‘on the availed, the Privy Council will not go behind it. [p. 
' zetord to show that tho- eky-lighit constract- ng T = of first instance sees a witness and can 
ed by the defendant really invaded the therefore, better judge his demeanour than a Court 
plaintiff's witness No. 8, Sheo Shankar. of appeal; and, therefore, the rejection by the former 
it was elicited from him in cross-examina- Court of the testimony of a witness is not disturbed 
_ tion that the sky-lights were at a height of = ig eget aa Appeal Dut if suh rejection is baerd 
1114165 0. e 
about one and a half yard from the floor. It iha wilasa, then ti is open to the Appellate Court 
is stated by the learned Pleader Torthe de- to consider the inherent probabilities of the ‘story 
fendant that that statement alone would and come toa different conclusion. {p. 918, col. 1.] 
not be sufficient to decide the point in Mr. E. B. Raikes, for the Appellants. 
favour of the plaintif. It is quite possible Mr. Gerard S. Sanders and Prince ` Faich 
that although the sky-lights may be at such Singh, for the Respondents. 
height from the floor of the room as stated JUDGMENT. 
above, yet they may beat a position from Viscount Dunedin.—tThe lands, the 
which the apartments of the plaintiff'shouse contention as to whichis the matter of this 
or her courtyard may not be looked on. suit, belonged originally to one.U Laik, 
.I am, therefore, compelled to send down who died somewhere about the year 1893. 
an issue for trial to the learned Subordinate He left the land birdened with a mort- 
Judge to the following effect:— gage. U Laik was survived by a large 

Are the sky-lights constructed by the family; to most ofthe family there is Lo 
defendant, placed at euch a height soasto reason that any particular reference should 
affect. the privacy of the plaintitt’s house, be made, but the youngest daughter married 

In order to decidethisissue I would direct U Bauk, That lady died and U Bauk 
the learned Subordinate Judge to appoint married again. The lady had before her 
a Commissioner who can go tothe spotand death a daughter called Ma Thet Pon, and 
report as to the exact situation and-position Ma Thet Pon is the plaintiff in the present 
of these sky-lights. No further oral evi- suit.. After her death and his second marri- 
dence will be recorded in the case. If neces- age U Bauk had certain children, and one of 
sary the learned Subordinate Judge will them and her husband are the administra- 
examine the Commissioner in regard to tors of U Bauk’s estate and are the first 
this matter. The findingshould be return- two defendants in the present suit. In 
ed to this Court within two months from the year 1909 there was brought a redemp- - 
this date. Ten days will be allowed tothe tion suit to redeem the land from the 
parties for filing objections, the time being mortgage with which they had been encum- 
counted from the date when the finding „bered by U Laik during his life. What 
is notified to them by the lower Appellate happened in that redemption suit was that 
Court. x the money whioh was paid into the Court 

G. H, - Order accordingly. to effect the redemption was paid in by 
the band of U Bauk. The decree for 
redemption decreed the land in the name 
ofthe heirs of U Laik but there is a con- - 
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PRIVY COUNCIL.. troversy asto whether U Bauk immediate- 
APPEAL FROM THE Rancoon HiGH Covrr, ly entered into possession or whether the | 

January 28, 1926. - heirs entered into pogsession. Af any rate 

Present:—Viscount Dunedin, U “Bauk was eventually in possession, 

Mr. Ameer Ali and Sir Arthur Channell. whether as agent or on his own account 

MAUNG KYI OH AND ANOTHER— as has been said, is a matter of controversy 

APPELLANTS i and atthe time ofthe institution of this 

VETSUS suit U Bauk wasin- possession. The suit 

MA THET PON—Responpent. ‘as instituted by Ma Thet Pon is in right 


Privy Courcil Appeal—High Court, judgment of— of her mother, Ma Saw Ma, and, as such, 
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as heirof U Laik. She avers, and a certain 
agreement has been referred to in the judg- 
ment of the High Court and put in before 
this Board which bears out her averment, 


that the other heirs, that is to say, the. 


elder brothers and sisters of her mother, 
Ma Saw Ma, had agreed to renounce their 
rights upon certain terms. 
- first of all, she is the heir, and, secondly, 
that it was her money which effected the 
redemption; although the actual hand 
_ that paid the money into Court was 
that of her father, U Bauk. The defend- 
ants, who are the administrators of 
U Bauk, say that U Bauk himself was 
an heir, in right of his first wife, and it 
was his own money which he paid for the 
redemption, It is apparent that one of the 
crucial facts in this matter is, was U Bauk 
an heir of U Laik ornot? Their Lordships 
recognise that in a case from a District 
Oourt in-Burma pleadings, and, indeed the 
whole conduct of the case, can scarcely be 
scrutinised with the strictness with which 
a case would be scrutinised in this country. 
That allowances must be made is abundant- 
ly clear from the history of the proceedings 
in thiscase, because itis apparent when 
the pleadings are looked at that really 
both the plaintif and the defendants 
flouridered as to their real case, and that 
the Court quite rightly took upon itself to 
straighten outthe whole matter and try to 
discover what the real question between the 
parties was. : : 

As their Lordships have already said, one 
crucial fact is, was U Bauk an heir or was 
he not? That depended necessarily upon 
whether his first wife, Ma Saw Ma, surviv- 
ed or did not survive her father. If she did 
not survive her father, then U Bauk hal 
yo status as an heir at all, if she did survive 


her father“ then the Burmese Lawis that. 


U Bauk, being the surviving husband of 
a person who ex hypothesi the then surviv- 
ing daughter, is treated as one of the heirs 
of the father. Their Lordships cannot say 
that the matter is altogether satisfactory in 
this respect, but itis.the fact that the High 
Court setting forth the family of U Laik 
in the yery next sentence say. that his 
family comprised a daughter; Ma Saw Ma, 
who predeceased him, and then they go on 
to say that in the redemption suit U 
Bauk with another person were unnecessari- 
ly made plaintiffs since thsir respective 
spouses had died before they were within 


raach af the inheritance, [thas heen yery 


MAUNG KYt OH V, MA THET PON. 


She says that, . 


917 


properly argued by Mr, Raikes that thera 
is no real proof of this statement, and ha 
has also called the attention of their Lord- 
ships tothe fact that in the redemption ° 
suit and indeed in this plaint it was alleg- . 
ed by the plaintiff that when U Laike died 
he was succeeded by his children, among 
whom’ Ma Saw Ma is mentioned as one. 
Notwithstanding that, their Lordships feel 
that, when there is a distinctstatement by - 
the High Court that U Laik’s daughter, 
who was U Bauk’s wife, had predeceased 
him, they cannot go behind that statement, 
The High Court was in possession of facts 
which are not before their Lordships; they ` 
certainly had before them whatever admis- 
sions Counsel may have made in the course 
of the case, and their Lordships feel that 
ifa judgment was given outin which there 
was an absolute mis-statement of fact 
on a perfectly plain question, it would have 
been the duty of the person aggrieved to 
have gone to the High Court and said: 
“Your judgment is vitiated. by an obvious 
error ona pure question of fact’; and to 
have attemptedat any rate before the High 
Court to put it right. 

There is another matter also: It is quite 
clear that, taking a strict view of the law, 
if the defendants showed that this state- 
‘ment wascompletely wrong, they went a 
long way towards winning the case and, 
therefore, in the ordinary and proper con- 
duct of the caseit would have been one 
of the things that one would have supposed ` 
the defendants’ Counsel would have tried, 
before all other things, to bring out, that 
U Bauk had real possession as an heir, 
When one comes to the'depositions of the 
witnesses in the case and the other docu- 
mentary evidence, thereis really nothing 
on which an actual determination can be 
founded. There are certain calculations, 
based upon a calculation as to age, on which 
one may come to certain conclusions; but 
there is nothing positive in the material 
before their Lordships on which they can 
come to a conclusion as to the proper date, 

In thos? circumstances, their Lordships 
feel that they are really bound to take the 
fact as stated by the High Court that U 
Laik’s daughter had predeceased him. If 
that is so, then U Bauk was not an heir, 
and it isin the complexion of that fact that 
he was not an heir that the rest of the evi- ` 
dence must be looked at. U Bauk was 
then, so to speak, avolunteer. It is equally 
possible that U Bauk redeemed the mort. 


- þig 


gage with his own money or with money 
` which was give: him by Ma Thet Pon, and 
“here, of course, there is the actual testimony 
that was given ahout the advance of the 
money by Ma Thet Pon. U Bank is dead, 
and’ so unfortunately their Lordships can- 
not have his evidence; but not only does 


Ma Thet Pon depose quite clearly that she ` 


gave the money but there is also the testi- 
mony of one other witness. It is. quite 
true that the learned Judge of first instance 
disregarded that’ testimony, and, if he had 
based his judgment upon the matter upon 
“the demeanour of the witness and said that 
he thought from’ her demeanour that she 
was ‘lying, or that the corroboratory 
witness was lying, it would be another 
instance of what has so. often been said, 
that a Judge who sees the witness is in a 
better position than a Court of Appeal, which 
does not but that is scarcely what the 
learned Judge cf first instance said. He 
did not seem to go so much upon the 
, demeanour of the witness as” upon what 
may be called the inherent probabilities of 
the story; the inherent probabilities of the 
story are taken up by the High, Court 
and their Lordships can only say that-they 
think the High Court has commented on 
‘those inherent probabilities ina way that 
commends itself to their Lordships’ judg- 
ment. ` 

Upon the whole matter, therefore, their 
Lordships do not think that a case has 
been made out to disturb the judgment of 
the High Court. That, after all, isa ques- 
tion fora Court of Appeal always, and it 
is especially a question for a Court of 
Appeal 
“which is a long way from the -place and 
without any knowledge of the local circum- 
stances, 

‘Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be dismissed with costs. 

sD 2 Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
Sanderson, Lee & Co, -° 

Solicitors for the Respondent:—Messrs. 
Bramall & Bramal, 
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NAGPUR JUDICIAL COMMIS- 
< SIONER’S COURT. 
Civit. Revision No. :-B.or 1925. 
July 87, 1925. 
Present:—Mr. Findlav, Officiating J. C. 
Musammat SUNDARBAL—ApPLicant 
: versus 
GOPAL SINGH—Ptaint. FF— 
- NON-APPLICANT. e . 
Civil Procedure Code (Act V of 1908), 0. I, r. l0- 
Suit by widow for declaration of invalidity of adop- 
tion, dismissal of—Suit for possession by adopted _ 
son--Reversioner of adoptive father, whether can be 
impleaded as party. 7 ern : 
The widows of a deceased Hindu instituted a suit 
against the plaintiff for a. declaration that his adoption 
by their deceased husband was invalid. This suit 
was dismissed and the plaintiffthen instituted a suit - 
against the widows for recovery of possession of the 
property of his adoptiye father. During the pendency 
of the suit, a-reversioner of the deceased made an 
application to be impleaded as a party to the suit: | 
Held, that the suit being merely one for possession 
consequential upon the dismissal of the declaratory 
snit brought by the widows, it was not proper to 
implead the reversioner asa party to the suit, in- ` 
asmuch as such a course would totally ehange the 
suit and would eee it 
necessary again to re-open the question of the validity 
or invalidity of the plaintiff's adoption which had 
already been settled as between him and the widows. 
[p. 919, col. 2.1 . We 
Application for revision of an order of 
the Subordinate Judge, Yeotmal, dated the 
25th November 1924, in Civil Suit No. 14 of 


1922. 


FACTS.—The present non-applicant 
plaintiff has brought the presen’ suit for 
the possession of the whole property in suit 
of his adopted father, Madhosingh, from 
Musammat Gangabai and Kamla, widews of 
the deceased Madhosingh as he has been 
declared to he validly adopted by defend- 
ant No. 1 to her deceased husband in O. 8. 
No. 133 of 1920 instituted by the defeng- 
ants Nos. 1 and 2 in this Court to obtain 


‘a declaration that his adoption is invalid. 


The suit was dismissed on the finding that 
the defendant now plaintiff in this suit was 
validly adopted by the defendant No. lin 
puésuance of a direction left by her deceas- 
ed husband Madhosingh. The finding and 
decree of the lower Court has. been upheld 
in the first and second appeal. The ques- 
tion of valid adoption is thus conclusive 
hetfveen the parties to the present suit. 
The present apnlicant is admitted to be a 
daughter of the deceased Madhosingh by 
defendant No. 1,Gangabai. She has now 
applied for being impleaded in this suit as 
a defendant alleging that she has got a 
reversjonary interest in the suit property 
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and that she was not aware of the present 
suit till now. [tis also alleged that she 
has attained majority very recently. She 
13 said to baa necessary and proper party 
to avail the multiplicity of suits and as 
she is substantially interested in the sub- 
ject-matter in suit. For the plaintiff noa- 
applicant the application is stoutly opposed 
on the-grouud that the applicant has no 
raversionary interest in the suit property 
being a resident of Central Proviaces and 
even if she may have any she has no pre- 
sent interest therein during the lifetime of 
the widows, the defendants. That the 
question of adoption being finally decided 
the addition of the applicant in this 
suit is not necessary for determination 
of the question of ‘possession involved in 
present suit. That her- addition would in- 
crease complication as the question of adop- 
tion will have to be gone into. The ques- 
tion thus that presents for solution is whe- 


‘ther the applicant Musammat Sundarbai 
“ig a necessary and proper party to the suit, 


Mr. M B. Kinkhede, R.B., and Mr. R.N. 
Pad'ye, for the Applitant. 

Mr. A. V. Khare, for the Nor-Applicant. 

ORDER.—The plaintiff, Musammatsun- 
darbai, has filed the present application in 
revision against an order under O. I, r. 10, 
C. P. O., passed by the Subordinate Judge, 
Second Class, Yeotmal, in Civil Suit No. L41 
of 1922, refusing to make her a party in the 
suit, The plaintiff-non-applicant, Gopal 
Singh, in the said suit claimed possession 
of the property of his adoptive father 
Madho Singh, and the defendants are the 
These defendants 
had in a previous suit claimed a declara- 
tion that Gopal Singh’s adoption was in- 
valid, but that suit was dismissed. As 
“between the widows and Gopal Singh, 
therefore,‘ the question of the validity of 
Gopal Singh’s adoption is already settled, 
and the suit weare concerned with may be 
described asa consequential one brought 


by the adopted son for possession of the. 


property. ° 

The Subordinate Judge refused to make 
the present applicant a party oa the groaid 
that in the present suit no q testion of title 
isinvol¥ed but onlythatof possession. Ha 
further pointed out that the present appli- 
cant is only a reversiunary heir and that a 
right to sue for the allege! reversion will 
only arise when it opens out on the deat. of 
the widows. 

In this Court on behalf of the applicant 
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the decisions in Hao Lal Singh v. Rant 
Bhagoti (L) and Rijuratnam Aiyar v, Valas- 


‘ytsunlaram Aiyar , (2) are relied upon, 


Neither of these decisions is, as a matter 
of facet, helpful. In the O. P. L. R case 
quoted the question of adoption was in 
issue in the original trial of the suit, 
aad the co-defendant alleged in effect that 
his: right as a mortgagee would be pre- 
jadiced, if not entirely destroyed, werehe 
not male.a party. in the Madras case 
quoted the question of the validity of 
adoption was also at stake. It is perfectly 
clear that the present applicant, if she had 
so chosen, might have joined as a plaintiff 
in the previous suit by the widows for a 
declaration that the adoption of Gopal 
Singh was invalid But it seems to me 
that it is utterly impossible to hold, even 
giving the very broadest interpretation to 
the phrase in r. 10 (2)of O. I, O. P., O. (in 
order to enable the Court efféctually, and 
completely to adjudicate upon and settle 
all the question involved in the suit) that 
the applicant is a necessary party. The 
present applicant has only, in effect, a 
contingent interest which may arise in the 
future. It may never arise ‘at all should 
she pre-decease the widows. While allow- 
ing to the fullest extent for the desirabi- 
lity of the enforcing of the principle of 
avoiding a multiplicity of suits, it seems 
to me utterly impossible to extend r. 10 (2) 
of O. I toa degree which would allow of 
the present, applicant being made a defend- 
ant in the suit. If the applicant chose to 
go to the Court-asa plaintilf ia aseparate 
suit, the utmost she could ontain either 
against the widows or ag unst Gopal Singh 
would bea declaration-that in the future 
she might be entitled to come in as a re- 
versionary heir. It seems to me utlerly 
impossible to hold in the circumstances’ of 
the present case, the question of the vali- 
dity of Gopal Singhs adoption having 
already been determined as against the 
widows, that the applicant will be in any. 
way prejudiced by being excluded from the 
present suit. The trath is that her inclu- 
sion in the suit would totally change the 
frame and scope ther-of and would render 
it necessary again to re-open the que-tion . 
of the validity or invalidity of the adoption 
as between the applicant en |G pal singh. 
The preseat suit is merely ove for pusses 

(1)2 0. P L. R. 235. . | : 

(2) 12 Ind. Cas. 156; 44 M, L. J. 322; 17 L, W. 329 
A. L R. 1923 Mad, 521, 
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sion between Gopal Singh and the two 
widows, and it seems to me that by .no 
stretch of imagination can’ the applicant 
_be held to be a necegsary party thereto. 

The finding of the lower Court is, there- 
fore, undoubtedly correct and the present 
application is dismissed. The applifant 
must bear the non-applicant’s costs, I fix 
Rs.25 as Pleader’s fees. 

Z.K, Application dismissed. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE ORDER NO, 317 
OF 1923 AND From ÅPPELLATE DEOREB 

. “No, 232.0r 1925. 

June 12, 1925, A 
Present:—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
RAHIMUNDI MEAJI—Praintizr— 
APPELLANT 


: Versus . 
Srimati AMINA BIBI alias: KALI BIBI 
AND OTHERS— DEFENDANTS— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), ss. 49, 182— 
Under-raiyati of homestead and nal land—Lease, 
expiry of —Hjectment suit, maintainability of. 
Defendant was holding an under-raiyate of home- 
stead and also of nal land and a tank under a regis- 
tered lease the term of which had expired. The 
plaintiff brought a suit for recovery ‘of possession 
after service of notice under s. 49 of the Bengal 
Tenancy Act: 
Held, that s. 182 of the Bengal Tenancy Act was not 
applicable to the case and that the suit was maintain- 
able. [p. 921, col. 1.] 


Appeal against an order of the Subordi- 
nate Judge, Second Court, Tipperah, dated 
the 17th May 1923, modifying that of the 
Munsif, Second Court at Chandpur, dated’ 
the 26th February 1923, and appeal against a 
decree of the Subordinate Judge, Tipperah, 
dated the 17th September 1924, affirming 
that of the Munsif, Second Court at Chand- 
pur, dated the 21st January 1924.. ə 

Babu Nagendra Chandra Chowdhury, for 
the Appellant in No. 317. 

Babus Biraj Mohan Majumdar and Pro- 

‘bodh Chandra Kar, for the Respondents, 

Babu Probodh, Chandra Kar, for the Ap- 
pellant in No. 232. 

Babu Nagendra Chandra 
the Respondents, : 

JUDGMENT. : 

Chakrayarti, J.—This appeal is by 


Chowdhury, for 
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the plaintiff and arises out of a suit brought 
by him for ejectment of an under-raiyat after 
service of a notice under s. 49 of the Bengal 
Tenancy Act and after the expiry of a lease 
executed by the uader-raiyat. The under- 
raiyati consisted of a plot of homestead land 
and also of some nal land and a tank as has 
been found by the Subordinate Judge. The 
defence ofthe defendant was that he was 
a settled raiyati ofthe village oflands which 
he held under a different landlord. There- 
fore, he contended that under the provi- 
sions of s, 182 of the Bengal Tenancy Act 
he could not be ejected from the lands in 
suit so far as they form part of his home- 
stead. The Court of first instance gave a 
decree to the plaintiff, buf on appeal the 
learned Subordinate Judge has remanded 
this case to the Court of first instance for 
the determination of the question as to what 


-are the precise limits of the homestead in 


the view thatthe defendant is protected 
from ejectment so far as the homestead 
lands are concerned, although he is not so 
protected as regards the nal lands and the 
tank ‘which form part of the under-raiyati. 


Now, inthis second appeal it has been 
contended by the Vakil for the appellant 
that the learned Subordinate Judge was 
in efror that the under-raiyati could be 
divided into homestead portion and agricul- 
tural portion; and then apply the provi- 
sions o6fs. 182 of the Bengal Tenancy Act. 
The learned Vakil further contended that 
the case, relied on by ‘the lower Appellate 
Court as an authority in support of his deci- 
sion, does not apply to the present. case, 
The case referred to is the case of Krishna 
Kanta Ghosh v. Jadu Kasya (1). I .think 
the contention is well-founded. It has 
been found as I have already stated that the” 


` defendant's under-raiyati which he took from 


the plaintiff rightly consisted of homestead 
and also of nal land and-a tank. Therefore, 
the question arises. Are the provisions of 
s. 182 applicable to the facts of- this ease. 
Now*s. 142 of the Bengal Tenancy Act says 
this: ‘When a raiyat holds his homestead 
otherwise than as part of his holding as 
a raiyat, the incidents of his tenancy, of the 
homegtead shall be regulated by localcustom 
or usage, and subject to local custom or 
usage”, But the provisions of this Act are 
applicable to lands held by araiyati. Now, 
in the case cited it appears that the home- 
stead was held to which the provisions 


(1) 28 Ind, Cas. 839; 21 GC. Ta J,475; 19 O. W, N, 914, 
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of the Transfer of Property Act apply and 

was not a part of an under-raiyati to which 

N ths provisions of the Bengal Tenancy Act 
were already applicable. 

The learned Vakil for the respondents 
has not drawn our attention to any case 
where the provisions of s. 182 have been 
applied to the case of a homestead to which 
the provisions of the Bengal Tenancy Act 
did already apply. Ifthé provisions of s. 
182 did already apply to the homestead 
then the provisions of s. 182 of the Bengal 
Tenancy Act need not be invoked for the 
purpose of the application of the provisions 
of s. 182 ofthe Bengal Tenancy Act. We 
think, therefore, the present case is distingu- 
ishable from the case cited before us and 
we think, therefore, the plaintiff was entitled 
to eject the defendant under the provisions 
of the Bengal Tenancy Act because the de- 
fendant was holding an under-raiyati under 
a registered lease the term of which had 

“expired and the suit was brought. for re- 
covery of possession of the lands covered 
by the under-raiyati lease after the expira- 
tion of the term of the lease. -_ . 

The result, therefore, is that this appeal 
is allowed with costs for allthe Courts and 
the order of remand set .aside and the 
decree of the first Court restored. 

' I assess the hearing fee at two gold 
mohurs. . 
` Second Appeal No. 232 is by the defend- 
ant against the final decree made -by the 
lower Appellate Court after the Trial Court 
had decided the case according tothe re- 
mand against which Appeal No. 317 was. 

- perferred which I have already dealt with. 

It appears that there was an appeal by the 

plaintiff against the decree made by the 

Trial Court. The learned Subordinate 

Judge disregarding the previous remand 

order, decreed the whole suit of the plaint- 
if and on appeal by the defendant the 
learned Subordinate Judge not only refused 
to give relief to the defendant-appellants 
but set aside the order in effect madeeby 


his predecessor and gave a decree to the- 


. plaintiff for possession ofthe entire land. 
The defendants have appealed against that 
decree. “ à 

The appeal by the defendants: is tehni- 
cally allowable because the learned Subordi- 
nate Judge had no jurisdiction to set aside 
. the order made by his predecessor-in-office 
and gavea decree to the plaintiff against the 
order of the remand. However, as I have 
held inthe appeal against the- order of 
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remand that the plaintiff was entitled toa 
decree for the entire land the decree, though 
erroneous, has’ given right relief to the 
plaintif. e 

The result, therefore, is that we affirm 
the decrees made by the Subordinate Judge; 
but "we allow no costs of that appeal to 
the respondent. Each party will bear his 
own costs. . t 

Cuming, J.—I agree. 

Z. K. M. A. No. 81? allowed: 

S. A. No. 252 dismissed, 





OUDH CHIEF COURT. 
SECOND CIVvIL APPEALS ‘Nos. 50 AND 51 
: oF 1926. 

February 19, 1926. 
Present:—-Mr, Justice Hasan. 
KESHO PRASAD AND aNoTHER—PLAINTIFES 
~~APPELLANTS 
versus 
GAYA BUX SINGH AND oraurs— 
DRFENDANTS—RBSPONDENTS. 

Co-sharers—Joint land—Exclusive occupation by 
one—Partition—J oint possession. ` 

Where one of thè co-sharers exclusively occupies 
land which he holds in common with the rest of the 
co-sharers, the remedy of the other co-sharers is by 
means of partition, A suit for joint possession is not 
maintainable. ; 

Midnapur Zamindary Company Limited v, Naresh 
Narayan Roy, 80 Ind. Cas. 827; 51 ©. 631; A. IR. 
1924 P. C. 144; 26 Bom. L. R. 651; 47 M. L. J. 23; 35 
M. L. T. 169; (1924) M. W. N. 723; 29 0. W.N. 34; 20 
L. W. 770; 511. A. 293; L. R. 5 A. (P. C.) 137; 23 A. L. 
J. 76; 3 Pat. L. R. 193; 6 P. L. T. 750 (P. O), followed. 

Appeal against a decree and judgment 
ofthe Additional Sessions Judge, Hardoi, 
dated the 4th November 1925, reversing 
that of the Munsif, Sandila at Hardoi, dated 
the 21st October 1924. _ 

Mr. Harnarain Das, for the Appellants, 


JUDGMENT.—These appeals are by 
the plaintiffs in a suit for possession of a 


“house No. 135 (compound No. 246) in village 


Chamka, Pargana Gondwa, District Hardoi. 
The relief prayed for was actual possession 
over the house in suit. The Trial Court 
gave a decree for joint formal possession 
and refused to give the relief of actual 
possession. Both sides appealed from the 
decree of the Trial Court, . 

The learned Additional Subordinate 
Judge of Hardoi accepted the defendants’ 
appeal and dismissed the appeal of the 
plaintiffs with the result that thee plaintiffs’ 
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guit was dismissed altogether, Hence these 

( eals. - 
Mine chief defendant to the suit is Koili 
` Singh. The plaintifs and Kouli Singh and 
some other defendants are co suarers of the 
village. and the house in question lies in 
the abadi portion of the village. it was a 
riyaya’s house and was formerly occupied 
by». tne widow of one Ram Uharan, who 
vacated it some time ago, The defence was 
that on the house falling vacant Koili Singh 
occupied it in the right of a co-sharer of 
the village and also with the consent of 
the plaintiffs. The lower Appellate Court 
has found that the occupation by Kouli 
Singh of the house in question was 
made with the consent of the plaintiffs 
and on his right to occupy 1}, the lower 
Court is of opinion that being a co-snurer 
he was justified in taking possession of 
the house and the-plaintifis remedy lay in 
a guit for partition. 
ij apie Piei the Court below. As remark- 
ed by their Lordships 0: the Privy Council 
in Midnapur Zemind ry Company Limited 
v. Naresh Narayan Roy (1) “wnen co-sharers 
cannot agree as lo uuw any lands heid by 
them in comm n may be used, the remedy 
of any cu-sharer who objects to the exclu- 
give use by afiother co sharer of lands held 
jn common is to obtain partition of the 
lands.” This pronouncement of their Lord- 
ships of the Privy Council is referred to by 
the learned Ad iitional Subordinate Judge 
in his judgment. There is no substance in 
| these‘appeals. They are dismissed. | 
Appeals dismissed. 


N. 40 Ind, Cas. 827; 51 0.631; A.I R. 1924P. O. 


Nk Bom. L. R. 651; 47 M. L. J. 23; 35 M, LT. 


i f `) - 

i 92d) M. W. N. 723; 29 O. W.N. 34; 20 L, W. 770; 
BL. verre L R. 3A. (P. 0.) 137; 23 A. J. To; 3 Pat. 
L R. 193; 6 P. L. T. 750 (P. O4. 
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ALLAHABAD HIGH COURT. 
JExecution BECOND APPEL No. 918 or 1925. 
: March a, 1926. 
Present:—Mr Justice Kanhaiya Lal 
and Mr. Justice Ashworth. : 
RADHA KANT SHUKUL—Decrer-HoLDEg 
—APPELLANY 
versus 
BUTAI MISLK& AND oTHERS— 
Opro-17h Part. &S — RESPONDENTS. 
Jamitation Act (IX of 1908), s. 7—Decree obtained 
by joint Hingu family—Manager, whether -can give 
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discharge—Execution of decree—Minor member 
Limitation. : 

The manager ofa joint Hindu family can give a 
valid discharge in respect of a decree on his own 
behalf and on that ofa minur brother and the latter 
cannot, therefore, tase advantage of tha provisions of 
s.7 ofthe Limitation Act forthe purpose of executing 
the decree, 


Execution second appeal against a decree 
of the Additional Subordinate Judge, Ballia, 
dated the 20th December 1924. : 

Mr. K. Varma, for tne Appellant. 

Mr. Baleshwari Prasad, for the Respond- 
ents. f 

JUDGMENT.—This isan appeal ofa 
-decree-holder. fhe facts are as follows:— 
One Jagesh Miser executed a simple mort- 
gage in favour of one Har Har Nath. This 
Har Har Nath was not only the father of. 
the present appellant, Radha Kant, but he 
was manager ofa joint-Hindu family which 
consisted of himself and ofan uncle anda 
cousion of hisown, He had also another 
son, Radha Govind, besides the present ap- 
pellant, -Radha Kant. Raiha Govind is the 
elder of the twosons. It iscommon ground 
in this appeal thate the execution of the 
decree obtained on the mortgage on Yth 
April, 1921 is time barred uuless Radha 
Kant appellant can take advantage of the 
fact that he wasa minor up to March, 1923. 
Both the lower Gourts dismissed the ap- 
plication as time barred. The lower Appel- 

- late Court has held thatthe appellant can- 
not take advantage ofs. 7 of the Limitation 
-Act, ‘because his elder brother Radha 
Govind who was admitted by him to be 
manager of the family to which he and that 
brother belonged could have given a dis- 
charge. 4 

ln tnis appeal it is contended that Radha 
Govind could not alone have given a dis- 
charge ia respect of the whole mortgage 
debt, because the other relatives of the 
father, Hur Har Nath, in whose favour the 
mortgage was originally executed had sepa- 
rated and consequently these members would 
separately have had to sign any deed of 
diseharge, There appears to us to be no 
force in this argument. At any rate, Radha 
Govind could have given a discharge on 


. behalf of Radha Kant, the minor, and this 


is all that is required by s.7 of the Limita- 
tion*Act. It was held bya Bench of this 
Courtin Rati Rim v. Niadar (1) that the 
manager of a joint Hindu family, being 
member of ajoint Hindu family, could give 
. a valid discharge on his own behalf and 


(1) 49 Ind. Cas. 999; 17 A, L, J 649; 41 A. 435. 
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on that of a minor brother, Accordingly, . 


we dismiss this appeal with costs including 


N fees on the higuer scale. 


Z. K. Appeal dismissed. 
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' BOMBAY HIGH COURT. 
ORIGIN :L CIvIL Ju ISDICTION SUIT 
- No. 1127 or 1920; Avpzat No. 49 or 1920. 
"December 5, 1924. 
_Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Crump. 
RATANJI DORABJI—PtarntiFF 
—APPELL«NT 
: versus ; 
KISANDAS TRIBHOVANDAS AND 
ANUTHER— DEFEND 'NTS—RESPONDENTS. 

Landlord and tenant—-Lease—-Covenant providing 
for assignment subject to consent of landlord—Consent 
. withheld unreasonably, effect of. 

Plaintif obtained a lease of a piece of land from 
the defendants which contained a covenant that the 
demised premises and the buildings erected thereon 
should not be assigned without the consent in 


writing of the defendants, but that such consent would ' 


not be unreasonably withheid in the caseofa res- 
pectable and responsible person. Plaintiff erected 
certain buildings on the land demised and entered 
into an agreement with a tenant to take the buildings 
on rent. Defendants, however, withheld their consent 
and plaintiff thereupon filed a suit for a declaration that 
the refusal of the defendants to consent to the assign- 
ment was unreasonable and ‘that the plaintiff was 
entitled to assign the lease without their consent. It 
was found that the proposed tenant was a respectable 
and responsible person and that the defendants had 
withheld their consent owing to the fact that there 
had been adispute between them and the proposed 
tenant with regard to another letting: 

Held, that the refusal of the defendants to consent 
to the assignment was unreasonable and that the 
peat was entitled to the declaration sought for by 


Appeal from the order of Mr. Justice 
Marten, dated August 28, 1920. 2 

FACTS.—Plaintiff took on lease a piece 
of land from the defendants Nos. 1 and 2, 
one of the conditions being, not to sub-let 
tbe leased property to. anyone without the 
consent in writing of the landlords obtained 
previously, such consent, however, not to 
be unreasonably withheld in the caseeof a 
respectable and ‘responsible person. Sub- 
sequently the plaintiff entered into an 
agreement with certain persons and aske 
for the Consent of the landlords who refused 
it on the ground that the proposed’ sub- 
fenants were not desirable tenants, that 
they were troublesome and allowed the rent 
to fall into arrears for long periods. To 
meet the objections of the defendants the 
sub-tenants offered to deposit with them 
six months’ rent in advance and to allow 
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this sum to remain with them asa deposit 
during the pendency of the leaseand also 
to pay the rent. regularly every month. 


The landlords rejected tunis offer as well. |. 


The plaintiff thereupon’ brougnt a suit for a 
declaration that the refusal of the defend- 
‘ante was improper and the lease was liable 
to be assigned without their cousent. The 
defendants urged that the propused as- 
signees had allowed the rent of suine other 
buildings, rented by them from’ the defend- 
ants, to fall into arrears. The Trial Court 
decreed the suit holding that the proposed 
assignees were respectable and respousible 


- persons thata reasonable person would have . 


no apprehension from them as to the regu- 
lar payment of rent, and would have taken 
into considerations their offerof the advance 
payment of rent by way of security, and 
that the refusal of the defendants was due 
to their differences with the proposed sub- 
tenants on some other letting. The de- 
fendants appealed. . 

Mr. Engineer (with him Mr. Bahadurji), 
for the Appellant. ` l i ; 

Mr. Munshi (with him Mr. Kanga), Advo- 
cate-vJeneral, for the Respondents. . 

JUDGMENT.—We think that the 
learned Judge in the Court below: was right . 
in holding that the defendants’ consent to 
the proposed assignment of the lease had 
been uureasonably withheld, the ground 
being that there had been a dispute bet- 
ween the landlord and the tenant with re- 
gard to another letting. The learned Judge 
has found asa fact that there was a genuine 
dispute between the parties, that there was 
not a determination on the part of the . 
tenant to decline to pay rent, but an objec- 
tion to pay until the particulars of the 
tenancy had been definitely ascertained, 
wuich was not done till 19.9. The appeal, 
therefore, must be dismissed with costs. . 

Z. K. Appeal dismissed. 


eee 


NAGPUR JUDICIAL COM- 
MISSIONER’S COURT. 
Sgcoxp OivIL APPEaL No. 305-B or 1924. 
March 24, 1926. ; 
Present:—Mr. Kinkhede, A. J. C. 
DAYARAM AND ANOCHE «— 
Derenpants Nos. l AND 2—APPELLANTS 
versus ` 
DHRORAO AND ANOTHER—PLaINTIFFS— 
DEFENDANT No, 3—RESPOND INTS” 
Easements Act (V'of 1882), s. 60 (4)—License— 
Execution of permanent works —Revocability— Inten- 
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tion of parttes—Estoppel—Principle, whether appli- 


cable to licensors heirs. 
Where a license has been acted. upon and cost has 


been incurred in exectiting works of a permanent 
character, the license ig not revocable unless the 
power of revocation is expressly reserved or the terms 
ofthe grant limit the license as. to its duration. 
925, col. 2] P 

The presence of a covenant in the agreement exfcut- 
ed by the licensee that the agreement shall be 
binding on his estate and the heirs isan indication 
of the intention of the parties that a heritable gran 


was to be made. [ibid.] h 5 
The principle of estoppel wher applicable as 
against the licensor ja, sawa applicable -as against 
“his heirs. [p. 926, col. 1. A 
Appeal against a decree of the Addi- 


‘tional District: Judge, Amraoti, dated the 
27th September 1924, in Civil Appeal No. 
162 of 1924. 
Messrs. Atmaram Bhagwant, S.A.Ghadgay 
‘and D. T. Mangalmurti, forthe Appellants 
Mr. R. R. Jaywant, for the Respondents. 
JUDGMENT.—One Vithoba, the father 
of plaintiff owned a site of a ghanwad in 
ruins in Mouza Maholi, Talug Daryapur. In 
thé year 1904 he granted that site together 
with the walls in ruins to one Gowardhan 
Ramlal - Marwadi, the father of defendant 
No.1, with permission to put the same in 
habitable condition and to afterwards use 
it as a dwelling house, The grantee exe- 
cuted a karar chitti dated the 24th May 
1904, Ex. P. 1, in favour of the grantor 
Vithoba. It contained the following cove- 
nants and stipulations:— 
“The site...belongs to you. You have 


given the same to me for dwelling purposes 


and I have got the same repaired. And the 
day on {which I shall go away from this 
site, I shall remove my superstructure only 
and shall deliver into your possession the 
. wallsin ruins including your site. The day 
on which I shall go away from there I shall 
have left no right to the siteand the walls. 
T have executed this karar chitti of my free 
will and consent. It is binding on my 
heirs and estate.” A 
The original grantor Vithoba and the 
original grantee Gowardhan died respective- 
ly four and six years before suit. The grant- 
ors son has sued the grantee’s son ‘on 
the 4th August 1923 for recovering posses- 
sion of the site after removal of the super- 
structure on the ground that though the 
license had come to an end in 1919 by death 
and the defendant No. 1 wasasked by notice 
to quit, he declined to do so. Defendants 
Nos. 2 and 3 who occupy the premises for 
and on behalf of the Ist defendant have 


also been imgpleaded as parties, 


+ 
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The defendant No.1 contended that as 
the karar chitti binds the estate and the 
heirs of the parties thereto plaintiff had no 
right to sue; that as the deceased Gowar- 
dhan had to spend Rs. 1,090 in constructing 
a permanent structure upon the site in 
suit, the plaintiff could not recover the site 
so long as the superstructure lasts and is 
standing thereon; that although Gowar- 
dhan died about six years prior to the suit 
neither the plaintiff's father nor the plaint- 
iffever called upon the defendant No. 1 to 
vacate the site; that they kept quiet all 
along and even when four years ago the 
defendant No. 1 made certain additions at 
the cost of Rs. 100 and also when about 
three years ago, raised a new wall at ‘the 
cost of Rs, 50 and retiled the roof ata cost 
of Rs. 175. None of them having objected 
to this, it is contended that the plaintiff 
was estopped from maintaining this claim; 
that in any case, the plaintiff must be 
_ deemed to have granted to the defendant 
` No.1 an implied license to occupy the site, 
and to have his superstructure standing 
thereon and that plaintiff cannot create a 
new cause of action by serving a notice just 
three months before suit. Inthe event of 
the Court, however, holding that the plaint- 
iff has a right to call upon the defendant to 
vacate the site, Rs. 500 may be awarded to 
the latter as cost of reconstruction of the 
honse after the removal of the super- 
structure. š 

The plaintiff in reply urged that as the 
original grantor and the grantee weredead ' 
the license came to an end and that the 
defendants became mere trespassers and 
further that the building not being worth 
more than Rs. 100 he was willing to pay 
Rs. 100 as compensation to the defendant 
No.. 1 on eviction. "EA 


The Court of the first instance held that: 
the license in question was a personal one, 
and came to an end on the death of the 
licengor and licensee, and that it was 
neither transferable nor heritable. It refus- 
edto draw the conclusion that after the 
determination of the said license any fresh 
license was granted by implication py the 

° plaintiff tothe defendawt No. 1. Holding 

that there was no estoppel as against the 
plaintiff it decreed the claim but made 
Rs. 25 payable to the defendant No. l by 
way of compensation reserving him also 
the liberty to remove the superstructure 
which was held to be Rs. 150 in value. 


a 


[941. O. 1926] 
Against this decree the defendant appedl- 


N ed tothe Additional District Judge, Amraoti, 


who following the last sentence in the 
ruling of Karelal v. Badri Prasad (1) treat- 
ed the defendant No. 1 asa trespasser and 
upheld the decision »of the lower Court, 
but extended “the time granted for the 
removal of the superstructure to four 
months. 

The defendants have now come up in 
second appeal. Itis contended on their be- 
half that the license granted to them as per 
Ex. P-1 was erroneously treated as personal 
and liable to termination on the death of 
the licensor and licensee, and that although 
the Indian Hasement Act not-being in force 
in Berar only the principles underlying that 
Act were rightly held applicable, the lower 
Courts failed to apply the principle of 
estoppel which underlies s. 60 (6) thereof in 
particular ; and that on a proper interpreta- 

- tion ofthe karar chitti Ex. P-1 the grant 
evidenced by it enured for the benefit of 
the heirs of the grantee and he was not 
liable tobe called upon to vacate the site, 
and in view of the plaintiff's conduct in 
delaying the suit, six years after the licen- 
see’s and four years after the licensor’s 
death, it is contended that a-permission to 
continue the license should have been 
implied, and-that he could not be compelled 
“to remove the superstructure at the sweet 
will of the grantor’s heir and further that 
only right of re-entry if any which it might 
give plaintiff was when the grantee or his 
heir would voluntarily leave or abandon 
the premises as a place of their abode. . 
The case has been argued with great 
ability on’ both sides. Just as before 
the extension of the Transfer of Property 
Act to the Bombay Presidency the prin- 
ciples underlying the provisions of that 
Act were treated as applicable to trans- 
actions arising in those territories, similarly 
the Courts below-were right in holding 
that the principles underlying the Rase- 
ment Act would be applicable to Berar 
where that Act is notin force, But the 
question is whether the lower Courts have 
given full effect to, the principle of estoppel 
which underlies s. 60 (b) of the Easements 
Actin the present case, The principle is 
> well stated in Peacock’s Law of Easement, 
pages 675 and 676 (8rd Edition) :— 
- “A mere license is irrevocable when the 
licensee, acting upon the license, has exe- 
(1) 68 Ind, Cas, 107; 18 N, L, R. 76; A. I, R. 1922 
Nag, 162, i 
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‘cuted a work of a permanent character and 
incurred expenses in so doing....In cases 
falling within this sule, if fhe licensor 
desires to be able to revoke he must ex- 
pressly reserve the right when ‘he grants 
the®license, or limit it as to duration.” 
This shows that if the license has been ` 
acted upon and considerable cost has been 
incurred in executing works of a permanent 
character the license is not revocable, 


_unless the power of revocation is expressly 


reserved or the terms of the grant limit the 
license as to its duration, ` ~- 


Ihave read the license (Ex. P-1) very 
carefully and nothing that is contained in 
the operative part thereof leads me to infer 
any intention on the part of the grantor to 
expressly reserve the power of revoking it’ 
at his own pleasure, orto limit it as to its 
duration, or even to give to the grantora 
right of.re-entry contingent on the death 
of the grantee. On the contrary the terms 
of the license as I read them clearly give . 
the licensee an absolute right to retain 
possession as long as he pleased and 
technically leaves it to his option to choose 
whether he should leave. the premises or 
not; and gives to the licensor no right, 
to command - the licensee. to vacate the 
premises earlier, or, to effect a right ofre- 
entry even before any voluntary abandon- 
ment by the licenses or his heirs of the’ 
premises in question. Even the construc- 
tion of a kachcha hut by the licensee .was 
treated as a work of permanent character 
which made the license irrevocable in some 
of the following cases: Nasir-ul-zaman 
Khan v. Azimullah (2), Bhaddar v. Khair- 
ud-din Husain (3), Madhusudan Das v. 
Bissuji (4) (decided by Mittra, A, J.C, 
on 23rd September 1918), Vithaldas Marwari 
v. Goma (5) and Amjad Khan v. Shafiuddin 
(6). The presence of the covenantin thekaray 
chitti that it shall be binding on the, estate 
and theheirs of thegranteeleads me to think 
that a heritable grant was intended to be 
made. This coupled with the further cir- 
cumstance that the grantee -acting on the 
license executed a work of a permanent 
«character on the site, clearly makes it ir- 
revocable, i 


(2) 28 A. 741; 3 A. L. 
(3) 29 A. 133 at p. 137; 
30 


5. 
(4) 48 Ind. Cas. 723. 
(5) 79 Ind. Cas. 173; 20 N. L.R. 60; A. IR, 1924 


ag. 254. 
(6) 78 Ind Cas. 216; A.I. R, 1925 All. 203, 


J. 765; A. W, N. (1906) 216. 
3A, L. J. 760; A. W. N. (1906) 
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There is also much force in the conter- 
tion raised by the appellants that the 
purpose of the licensé which. was the recon- 
struction of the dilapidated walls into a 
residential house on the site was accom- 
plished and that the license was, theyfore, 
irrevocable. It is also arguable that it was 
nat of the essence of the grant that any 
particular individual alone should occupy 
it till his death and his heirs should not, 
so as to make it personal and limited to the 
life of the grantee. I fail to see why on 
principle an heir of the licensor should be 
in a more advantageous position than the 
licensor himself. If the principle of estop- 
ple is applicable to the licensor, as I think 
it applies, it should apply with equal force 
` to his heir also. I am not, therefore, pre- 
pared to uphold the decision of the Courts 
below that the license was personal and 
determined by the death of the grantor and 
the grantee. . 

Apart from any other question the long 
silence and delay in filing the present suit 
for nearly six years after the death of the 
` granteeand four years after the death of 
the grantor isin itself a strong circumstance 
for non-suiting the plaintiff in this case. 
From his silence it could legitimately be 
inferred that he did not stir in the matter 
because he treated the: license as heritable 
and still in force and binding as between 
the descendants of the parties to the ori- 
ginal grant and, therefore, not revocable. 
Under such circumstances it can fairly be 
presumed that the plaintiff had decided to 
’ waive or abandon his right if any to re- 
enter upon the site, or at any rate he must 
be deemed to have impliedly granted a 
fresh license as it. were to the defendant 
No. l to occupy the site. In face of such 
conduct he cannot. give himself a new 


cause of action by serving a notice just | 


three months before suit. The defendant 
No.l is not a trespasser and is not liable 
to be ejected from the premises. 

Tne appeal is allowed and,the suit is 
dismissed with costs throughout to Fe paid 
by the} laintiff. Pleader’ jee in this Court 
will be Rs. 25, ' 


G. R. D, Appeal allowed» 
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LAHORE HIGH COURT. 
Civit APrBaL No. 308 cr 1923. 
June 5, 1925. 

Present:—Mr. Justice Broadway, 
ALLAH JAWAYA AND ANOTHER— 
PEriTIONERS—APPELLANIS 

VETSUS . 

LAJPAT RAF AND OThERS— RESPONDENTS.. 

Civil Procedure Code (Act V of 18087, O. XXII, r. 10 
—Assignment pendente lite—Application for sub- 
stitution by assignee— Delay in making application— 
Discretion of Court. 

Rule 10 of O. XXII of the C. P. C. leaves a discre- 
tion to the Court to recognize or refuse to recognize 
an assignment made pendente lite. ‘ 

Where the factum of. an assignment is disputed 
and an application by the alleged assignee to be 
brought on the, record is made several months after 
the date of the alleged assignment, the Court may pro- 
perly refuse to recognize the assignment. 


Appeal from the order of the Senior Sub- 
Judge, Shahpur, dated 12th December 1922, > 

Mr. Behari Lal and Dr. Nand Lal, for the 
Petitioners. i 

Mr. Nanak Chand, for the Respondents. 


ORDER.—On the 8th of January 1921 
certain lands were sold by Lajpat Rai, son 
of Buta Ram to Ganga Ram and others for . 
a sum of Rs. 24,533 5-6 One Sahib Ditta 
Mal, claiming to be-entitled to pre-empt on 
the ground of relationahip with the vendor, 
instituted a suit for possession by pre-emp- 
tion andon the 12th of December 1922 a 
decree was passed in his favour directing 
that he be given possession of the land, 
ete., in suit on condition of his paying a 
sum of Rs. 15.198 10-6 for the vendees ou or 
before the llti of February 1923. On the 
1st of February 1923 an appéal was filed in’ 
the High Court against that decree by 
Sahib Ditta Mal asking for a reduction of 
the amount payable. This was ‘admitted 
aga first appeal on the 5th of February 1923. 

On the 30th of May 124 an application 
under O, XXII, ~. 3 of the C. P. C., was filed 
by Mr. Mukand Lal Puri on behalf of Ram 
Asra and two othersin which it was alleged 
tat Sahib Ditta Mal, appellant, had died 
some three months previously and that the. 
applicanis were his sons aud, as such, his 
legal -heirs and representatives. It was 
prayed thatthe appjicants be Brought cn 
the record as appellants. This applicaticn 
was notin proper form and was returned 
to the applicants by the office on the 30th 
of May 1924. On the 7th of March 1926 
the application was re filed by Mr. Mukard 
Lal Puri, who on the esme date, also filed 
JAN application purporting to be under 


$ 
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behalf of Allah Jawaya and Rukan. In 
this application it was alleged that aft r the 
appeal had been admitted to a hearing 
Sahib Ditta Mal had assigned his rights 
in the appeal to the applicants and that 
as the sons of Sahib Ditta Mal were 
not prosecuting the appeal properly they 
(the applicants) should be allowed to con- 


‘tinue the appeal as provided for in r. 10 of © 


O. XXII of the O. P. O. The application 


on benalf of the sons of the deceased was. 


granted by me on the 27th of March 1925 
subject to all just exceptions; In regard 
to the application on behalf of the alleged 
„assignees I directed that notice should issue 
to the respondents and appellants, who 
were then the sons of Sahib Ditta Mal. On 
behalf of the respondents Mr. Nanak Chand 
has objected to the assignment on the ground 
that there was no valid assignment, and 
further that a pre-emption decree was not 
capable of assignment. He has also filed 
an application to the effect that inasmuch 
as tue sons of Sahib Ditta Mal had not been 
brought on to this record within the time 
prescribed by law the appeal had abated. 
On behalf of the appellants, that is to say 
the sons of Sahib Ditta Mal, Dr. Nand Lal, 
while claiming that his clients were pro- 
perly on the record, strongly objected to the 
recognition of the alleged assignment. He 
has contended that in the first place the 
document said to be a deed of assignment 
was merely an agreement to-a-sign, and 


_ that, in certain proceedings instituted by . 


Allah Jawaya and his companions, this fact 
bad been admitted by them. Secondly he 
contended that even if the deed of assign- 
ment be construed to be a completed sale 
this Court should not recognize it for pur- 
poses of r. 10,0. KAL, ©. P.O, inasmuch 
as the present application is a belated one. 
Reliance is placed by hfm onthe case of 
Harihar brosud v. Gendi Lal-(:), Finally 
he urged that the deciee being a pre epp- 
tion decree was not capable of being assign- 
ed, basing his contention on the case of 
Mehr Khan v. Ghulam Rasul (2). On the 
other hand, Mr. Behari Lal, who has appear- 
‘ed for Mr. Mukand Bal Puri, has conteaded 
that the assigument is valid and was a 
completed one and that the application was 
nos really a belated one inasmuch as the 
“assignees were under the impression that 
(1) 48 Ind. Cas, 811. 


(2) 64 Inc, Cas, 191; 2 Ta $82;3 LL, J, 553; AT. 
P- 1929 Leb, 300, 
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the sons of Sahib Ditta Mal were prosecut- 


ing the appeal properly. 


There are two quegions of importance 
which have to be dealt ‘with, namely, (1) 
whether there was any assignment; and 2) 
whether the appeal has abated owing to the 
fact that the application: on behalf of the 
sons of the appellant, was made after* the 
period preseribed by law. 

_ So far as the first question is concerned, 
in my judgment the ‘application of the 
alleged assignees should be dismissed. 
Firstly the factum of the assignment is dig- 
puted and the fact that the present’ ay pli- 
cation was made months after the assign- 
ment was alleged to have been made is cne 
that cannot be ignored. Finally as’ I read 
r. 10 of O. XXII of the C. P. C. the Court 
has discretion, and, in the present case ido 
not feel disposed to recognize the assign-- 
ment. As to what actually passed between 
the applicants’ Counsel and his clients lam 
not concerned; but it is worth: of note that 
Mr. Mukand Lal Puri filed applications on 
behalf of the sons of Suhib Ditta Mal ag 
well as on behalf of the alleged assignees. 
In these circumstances I dismiss the appli- 
cation on behalf of the assigiee with costs, 

The second question is one which goes to 
the root of the appeal and which 1 think 
should be decided by a Division Bench. J, 
therefore, direct that the appeal itself be 
placed before a Division Bench at a very 
early date and at the hearing a decision 
will be arrived at as to whether the appeal 
has or has not abated. In the meantime the 
printing of the record should be stayed. 


Z. K. Application dismissed, 


a 
. 





OUDH CHIEF COURT, 
Srconp CIVIL APPEAL No. 127 op 1925, 
March 20, 1926, ` 
Present:—Mr. Justice Raza, 
LACHMI NARAIN—DEFENDANT— 
APPELLANT 


; ; VETSUS 

Musammat NAZEER FATIMA—Puarntipy 
ree — RESPONDENT, : 

raud— Fraudulent transaction—Burden of proof 

Decree—Sale of property of person ' E 

ie f property $p not party to decree. 
The burden of proving the fraudulent l 

wa aa a An iuarily on the person ei x 

iinpeach it, and the question ig alwa 

ipak, col! 24] JA § y one of fact, 
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Persons who are not parties.to a decree are not 
_ bound by it and, therefore, a sale in execution of a 
decree does not operate to pass the property of any 
person who is`not boung by the decree. [p. 929, col. 1] 

The Court has no jurisdivtion to sell the property . 
of persons who are not parties to the proceedings or 
properly represented on the record. As against such 
persons decrees and sales would be a nullity an@ might 
be disregarded without any proceedings being taken 
to get them aside. [ibid.] : ` 

Appeal against a decree of the Subordi- 
nate Judge, Hardoi, dated the 27th Novem- 
ber 1924, reversing that of the Munsif, 
Hardoi, dated the 11th December 1922, 

Mr. Ishri Prasad, for the Appellant. 

Mr. Mohammad Ayub, for Respondent. 

JUDGMENT.—This appeal arises out 
of asuit brought by the plaintiff for pos- 
session of No. 1528, measuring 17 biswas, 
situate in Pihani, District Hardoi and for 
Rs. 72 mesne profits. 

The facts of this case so far as it is 
necessary to state them for the purpose of 
_ disposing ofthis appeal, are as follows:— 
- The plaintiff is the wife of the defendant 
No. 3. The defendant No. 3 executed a deed 
of gift in favour of the plaintiff, in lieu 
of dower, in respect of certain properties 
. including the property in suit on the 23rd 

December 1901. Sadho Ram (defendant 
No. 2) obtained a money-decree against the 
defendant No. 3 and sold the plot in suit 
in execution of his decree on the 2lst 
July 1909. The plaintiff was no party to 
the suit or-the execution proceedings. The 
plot. in suit was purchased by the defend- 
ant No. lat-the auction-sale, which was 
confirmed onthe 28th August 1909. The 
warrant for delivery of possession (dakhal 
dehani) was issued, on the application of 
the defendant No. 1 the auction-purchaser 
onthe 21st February 1910, e 

The plaintiff brought the present suit on 
the 20th February 1922 alleging that the 
plot in suit was owned and possessed by 
her and that she was wrongfully dispos- 
sessed therefrom on the 21st February 
1910. 

The claim was resisted by the defendants 
Nos. 1 and 2, on various grounds. 

The suit was dismissed by the first Court; 
put the plaintifi's appeal was allowed by 
the learned Additional Subordinate Judge, 
Hardoi, onthe 27th November 1924, She 
gota decree for the plot in suit and also 
for Rs. 36 as mesne profits. The contest- 
ing defendant Nos.land 2 have now come 
to this Court in second appeal, In mya 
opinion there is no force in this appeal. 

The l€arned Additional Subordinate 


s 
2 
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Judge has found that the deed of gift dated 
the 23rd December 1901 'is genuine and: 
valid, that the transfer was not fraudulent 4 
or fictitious that the plaintiff got possession 
ofthe gifted property including the pro- 
perty in suit by virtue of the said deed, 
thatshe remained in possession ofthe plot 
in suit till the date of “dakhal dehani” men- 
tioned above and that the defendant No. 1, 
the auction-purchaser, never got posses- 
sion ofthe plot before, the 21st February 
1910. These findings are findings of fact 


based upon admissible evidence and can- 


not be impugned in second appeal. The ' 
burden of proving the fraudulent nature 
of a transaction lies ordinarily on ithe 
persons who seeks to impeach it. The 
question whether a particular transaction is 
bona fide or fraudulent is always a. question 
of fact. So faras I see, the learned Addi- 
tional Subordinate Judge has considered the 
whole evidence onrecord very carefully. I 
have no hesitation in accepting his find- 
ings about the plaintiff's title and posses- 
sion. Shy : 
The appellant's learned .Counsel has 
argued with reference to Arts, 142 and 144 
and -algo Arts. ll and 12 of the Limitation 
Act, thatthe suit is barred by time. Iam 
not prepared to accept his contention. When 
it has been found that the plaintiff got 
possession ofthe plot in suit by virtue ofa 
valid deed and remained in possession 
thereof till the date*of dakhal dehant men- 
tioned above it must be held that the. 
suit is not barred by Arts. 142 and 144 cf 
the Limitation Act. She was in rightful 
Possession of the property within limita- 
tion and though there was delay in bring- 
ing the suit, the suit was filed within 
limitation. No inference as to the falsity 
of the plaintiff's suit can be drawn from 
the mere fact that it was brought just with- 
in the period raf limitation. Article 11 of 
the Limitation Act does not apply. to the 
present case. The plaintiff filed no objec- 
tfon under O. XXI, r. 58, Sch. I, ©. P. C., 
and no order was passed against her in the 
execution proceedings after due inquiry 
under O. XXI, r. 61, Sch. I, C.P. O, 
Under these circumstances it “cannot be 
held that the suit falls within Art. 11 of the 
Limitation Act, 

Article 12 also does not apply. The decree 
which Sadho Ram had obtained against the 
defendant No. 3 was a decree for contribu- 
tion on the basis ofa decree for arrears of 
revenue, It wasa decree for money passed 
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ina suit to which the plaintiff; was no 
party. Itis also not established that the 
original decree was for arrears of revenue 
in respect of the plot in suit. Under these 
circumstances it cannot be held that the 
sale in question was really for arrears of 
revenue. I have already observed that the 
plaintiff was no-party tothe suitin which 
the decree was passed. Persons who are 
not parties toa decree are not bound byit 
and ordinarily, therefore, asale in execu- 
tion’ofa decree does not operate to pass 
the property of any person who is not 
bound by the decree. A Court has no jurisdic- 
tion” to sell the property of persons who 
are not parties to the proceedings or pro- 
perly represented on the record. As against 
such persons decrees and sales would bea 
nullity and might be disregarded without 
any proceedings being taken to set them 
aside; see Khiarajmal v, Daim (|) and 
Jadu Nath Singh v. Afzal Khanam (2), It 
was not, therefore, necessary for the plaintiff 
tosue for setting aside the sale. 

In my opinion the learned Subordinate 
Judge was perfectly right in decreeing the 
plaintiff's claim. I can find no ground for 
interference and dismiss the appeal with 
costs. The decree of the lower Appellate 
Court is confirmed in all respects. 

Z. K. Appeal dismissed. 


(1) 32 ©. 296; 9 O. W. N. 201; 2 A. L. J. 171;7 Bom. 
L. R.1; 1 O.L. J. 584; 32 I. A. 23; 8 Sar. P. C. J. 134 


(P. 0). . 
(2) 57 Ind. Cas. 526; 8 O. L. J. 191; 7 O. L. J. 362; 
2U.P. L. R. (O.) 118. 
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CALCUTTA HIGH COURT. 
# Civie Ruiz No. 770-8 or 1924 


- IN 
8. A. No. 741 or 1922. 
November 24, 1924. 
Present :—Justice Sir Ewart Greaves, Kr., 
` and Mr. Justice Chakravarti, 
KRISHNA MOHAN GHOSH—, 
APPELLANT—PETITIONER 
"versus ` 
SURAPATI BANERJI AND 0THERS— 
_ JRESPONDENTS— OPPOSITE PARTY. 

Civil Procedure Coda (Act V of 1908), O.eXXII, 
TT. 4, 9— Limitation Act (IX of 1908), s. 5, Seh. I, 
Art: 177?—Appeal—Death of respondent—Abatement of 
appeal—Application to set aside abatement —Ignorance 
of law, whether sufficient excuse for delay. 

During. the peudency of an appeal one of the re- 
spondents died ‘and uo application was made witRin 
time to bring his legal representatives on the record, 
jn an application to set aside the abatement the appel- 

Drt urged that he was an ignorant milkman and was 
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not aware that he was required to make an application 
for substitution ofthe legal representatives of the 
deceased respondent : j 


Held, that there was suffigient cause to set aside the 
abatement. 


FACTS.—[In this case one of the respond- 
enés had died during the pendency of the 
appeal; the appellant knew of it, but he 
was an ignorant milkman, and- did not 
know that it was necessary for him to bring 
the fact to the notice of the Court and that 
it was his duty to apply for the substitution 
of the legal representatives of the decéased 
within a prescribed period. After the 
period of limitation he put in application 
for the setting aside of the abatement and 
the substitution of the legal representa- 
tives, and pleaded ignorance of law under ° 
the above-mentioned conditions. 

Babu Hiralal Chakravarti, for the Peti- 
tioner. 

Babu Hemendra Chandra Sen, for the 
Opposite Party. 

JUDGMENT.—We think that under 
the circumstances of the case the delay was 
bona fide and sufficient cause has been 
shown within the provisions ofs. 5 of the 
Limitation Act. 

We accordingly make the Rule absolute, 
Costs one gold mohur will be costs in the 
cause, 


Z. K. Rule made absolute. ` 





PATNA HIGH COURT. 
Civiu APPEA41LS Nos. 1814 AND 1315 or 1922. 
November 11, 1925. N 
Present:—Justice Sir B. K. Mullick, Kr., 
and Mr, Justice Kulwant Sahay. 
Thakurji Sri JUGAL SARKAR AND OTHERS 
—PLAINTIFFS—APPSLLANTS 
VETSUus 
RAJ MANGAL PRASAD AND OTHERS— 
DEFENDANTS— RESPONDENTS, 
Limitation Act (IX of 1908), s. 26—Water rights 
Riparian owners—Higher owner, whether can appro- 
priate whale water of stream—-Prescription—Easements 
Act (V of 1882), s. 17, applicability of —Pleadings and 
proof, variance between—Appeal, second—Finding of 
act. ‘ : 
f Every right peaceably enjoyed as an easement, and . 
as of right without interruption for the , prescribed 
period becomes absolute and indefeasible after the- 
expiry of such period. [p. 93], col. 2.] : 
For ordinary purposes such as‘drinking and water 
ing cattle, a higher riparian owner is entitled to 
appropriate, if necessary, the whole of the water of 
the stream; but for extraordinary purposes, such as 
the irrigation of his fields, he is entitled only to take 
so much as will not reasonably diminésh the volume 
of water in the stream, [p, 980, col, 2, 


930 : 


It is open, however, toa higher riparian owner to 
establish that he has been in S ossessioni from time 
imme mona! o the right to appropriate the whole of 

e water of the stream for extraordinar 
[p. 931, col. 1.] eee 

Section 17 of the Hasemtnts Act is intended to apply 
to rights in the nature of profits a prendre which do 
not include aright to water. [p. 931, col. 2.] 

A party cannot be allowed to plead-inconsistent #acts 
or to give proof at variance with his pleadings, [ibid.] 


The High Court ought not to interfere in second 
appeal with a finding of fact so long as there is some 
evidence to support it, but a finding arrived at without 
evidence is bad andis not binding upon the High 
Court. [p. 932, col. 2.] 

Sub- 


Appeals from the decrees of the 


Judge, Muzaffarpur, dated the 22nd June - 


1922, 


Messrs. P.C. Manuk, J. P. Singh and 
Bhagwan Prasad, for the Appellante, 

Messrs. S. N. Mullick, L. K. Jha and S. 
Saran, for the Respondents. 


eid JUDGMENT. 

, Mullick, J.—The plaintiffs in this 
litigation allege that a water-course called 
the Mangrooha river, which flows past the 
villages of Madanpur, Azamgarh, Bachar- 
pur and Manik Chauk from north to south 
is a natural stream and that the plaintiffs 
who are the residents of Bacharpur have 
from time immemorial obstructed it by a 
bundh or dam measuring 107 feet in length, 
31 feet in breadth and 11 feet in height and 
that the defendants who are. residents of 
Manik Chauk and Azamgarh have caused 
injury to them by cutting it. The plaint- 
iffs accordingly ask: (1) for a declaration 
that the defendants are not entitled to cut 
the, dam ; (2) for a declaration that the 
plaintiffs are entitled to maintain and repair 
the dam ; and (3) that the defendants should 
be restrained by injunction from interfer- 
ing with the right of the plaintiffs to 
maintain and repair and from doing any 
acts harmful to them. 

The Munsif found that the water-course 
in question was not a natural stream. He 
also found that the plaintiffs had established 
that from time immemorial the, dam in 
dispute of the dimensions claimed had 
been maintained by them for the irrigation 
ob ee fields. Heaccordingly decreed the 
suit. 

In appeal the Subordinate Judge differed 
on all points.. He held that the water- 
course was a flowing river and that the 
defendants, the residents of Manik Chauk, 
had a right to use the water to the same 
extent as the plaintifs and that the plaint- 
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iffs had no right to maintain a dam of the 
dimensions claimed for the purposes of 
irrigation so as to diminish the supply to 
which the defendants are entitled. He 
found that in fact the dam in question com- 
pletely deprived the defendants from any 
water at all. h 5 

Against this judgment the plaintiffs 
prefer the present second appeals. 

Now the first question for decision is 
whether the water-course is or is not a 
natural stream. -The Munsif has found that 
the bed of the water-course has been plough- 
ed up and cultivated in several places and 
that there are already two dams existing 
to the north, one at Madanpur and the 
other at Majhaulia. Evidence was given 
by the plaintiffs to show that the water- 
course was fed by rain-water and apparently 
the view taken by the Munsif was that 
whatever may have been tne original con- 
dition of the water-course the channel at 
present consists of a series of pools which 
are filled with water only during the rains 
and to which: the lay of natural streams 
does not apply. . 

Now the Subordinate Judge has made 
a very inadequate examination of the evi- 
dence upon this point. He does not con- 
sider the grounds given by the Munsif for 
holding that no connected channel exists. 
Apparently the learned Subordinate Judge 
thinks that as the water-course is called a 
madi it must bea natural stream. In my — 
opinion there has been an error of proce- . 
dure in the trial of this issue, and the 
plaintiffs are entitled to a fuller ' examina- 
tion of the evidence before the finding of 
the Munsif can be set aside. f 

The next point is whether assuming that 
this is a natural stream the plaintiffs have 
established a right to obstruct it to the 
injury of the defendants.. Now the law on 
the subject in this Province is well-settled. 
For ordinary purposes such as drinking 
and watering cattle the plaintifis are entitl- 
ed to appropriate if necessary the whole 
of the water; but for extraordinary pur- 
poses such as the irrigation of their fields 
they are entitled only to take so much as 
will not reasonably disminish the volume 
of water in the river. The plaintifis,. 
however, contend that they are entitled 
either by twenty years’ user as of right or 
by prescription to appropriate the whole 
of the water for irrigaticn purposes. The 
défendants contend that such an absolute 
right cannot be acquired either as an eager 
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ment or in anf other way. The learnel 
Subordirate Judge accepts this view and 
relies on White v. White (1). In my opinion 
‘ the learned Subordinate Judge has taken 
an erroneous view of the decision in this 
cass. There the higher proprietor claimed 
the right to appropriate as much water as 
‘he required for his mill on the ground 
that-the Crown had given him a grant of 
the whole water in the river, and the 
learded Judge held that such a grant was 
repugnant to the ordinary law of rivers and 
could not be conceived and that the pro- 
prietor had established the user of only 
1,200 cubic feet of water per minute and 
that his claim to a prescriptive right to 
moré than 6,000 cubic feet per minute or 
toas much water as he liked hal failed. 
Lord Robertson ia his judgmsnt.expressly 
points out thatthe rule of prescription is 
tantum prescriptum quantum possessum It 
was nowhere held in that case that if a 
higher proprietor establishes that hs has 
been in possession from time immemorial 
of the right to appropriate the whole of 
the water tha law wild not sanction his title 
to doso. So it has been held in Wright 
v. Howard (2), Mason v. Hill (3), Debi 
Pershad Singh v. Joynath Singh (4) and 
Belbhadar Pershad Singh v. Sheikh Barkat 
Ali (5). Oa the other hand it is contended 
on behalf of the defendants that the Indian 
Easements Act, though not applicable in 
this Province, may be regarded for the pur- 
pose’of ascertaining the ganeral or common 
“ law principle applicable. Section 17 of the 
Indian Easements Act declares that a right 
which would tend to a total destruction 
of the subject of the. right, or of the pro- 
perty on which, if the acquisition were 
made, liability would be impo3ed, cannot 
be acquired by prescription, and it is argued 
that the upper proprietor cannot bs allowed 
to convert the river into a pond and there- 
by destroy the flowing stream. Here the 
right to appropriate the water is a negative 
easement appurtenant to the land of the 
upper proprietor and the water, though 
diverted, is nòt destroyed. Section 17 of 
ths Easements Act is intended to apply 


(1) csp) A. ©. 72; 75 L. J. P, O 1491 L. T. 65. 
(2) (1823) 57 E R. 76; 1 Sim. & St. 19); 1L. J. (o. s.) 
Oh. 9t; 24 R. R. 169. : 

(3) (1882) 110 B. R. 114; 3 B. & Ad. 304; 1 L. J. K. 
B. 107; 33 R. R. 354. 

(4) 2t C. 865; 24E, A. 69; 7 M. L. J. 120; 10. W.N. 
401; 7 Sar. P. Q. J. 20); 12 Ind. Dec. (N. s.) 1245 


(P 0.) 
(5) 11.0. WN, 85; 4 0. L. J, 370. 
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not to such rigats but to rights in the 
nature of proatas a prendre which do not 
include a right to water. Ido not think, 
therefore, that the principle of that section 
is applicable to this case. 

The law applicable hére is either s. 26 
of the Indian Limitation Act of 1903 or the 
genowal law of prescription. Under that 
law every right peaceably enjoyed as an 
easement, and as of right without interrup- 
tion for the prescriptive period bscomss 
absolute and indefeasible after the expiry 
of such pariod. The plaintiffs are, there- 
fore, entitled to succeed if they can prove 
enjoyment a3 alleged for the necessary 
period. 

Apart from this question of law which, 
in my opinion, has been wrongly decided 
by the learned Subordinate Judga there 
is a further difficulty in the way of the 
respondents. Before the Munsif the parties 
want to trial on the issue whether the 
plaintifs were entitled to maintain a dam 
of the dimensions described in the plaint. 
The defendants made a categorical denial 
to the effact that no dam of any kind had 
ever existed at this placa. The Munsif 
disbelieved the evidence that no bundh had 
existed and he found that the evidence as to 
dimensions was unrebutted. On appaal 
the respondents shifted their ground and 
induced the learned Subordinate Judge 
to adopt a middle course, namely, that 
the plaintiffs had proved a right to main- - 
tain a “bundh,” but that they had not proved 
that the bundh should be 107 feet long, 31 
feet wide anid 11 feet high. The learned 
Subordinate Judge states that the defend- 
ants allege that in 1321 the length as well 
as the height was altered bythe plaintiffs - 
so as to completely obstruct the water 
flowing down to their village. We have 
been unable to find any authority for this 
statement. There is nothing in the written 
statement or the depositions to support this 
finding. Apart from the objection that a 
party cannot be allowed to plead inconsist- 
ent facts, or to give proof at variance with 
his pleading, it is clear that there is noth- . 
ing in the evidence produced by the defend- 
ants upon which this inconsistent finding 
can ba based. The learned Subordinate 


» Judge was, no doubt, competent to come to 


such a finding from the plaintiffs’ own evi- 
dence, but on this point the evidence is 
one sided and unrebutted as the Munsif 
puts it, Again the learned Subordinate 
Judge's statement that there is no evidenca 
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on behalf of the plaintiffs to prove that 
the- bundh, as it exists at present, existed 
from before 1326, is quite contrary to the 
evidence recorded. It is true that one 
witness, P. W. No. 2, states that the 
bundh was 160 feet long, 31 feet wide and 
11 feet high. Itis explained by the appel- 
lants here that “160” was a mistake for 
“107” the two words in hindi to express 
these .lengths being very similar. “Be that 
as it may, there was plenty of o her evi- 
dence to the effect that the disputed bundh 
is the one which has existed from time 
immemorial. The learned Subordinate 
Judge has committed a mistake of record in 
saying that no such evidence existed, 

The other evidence upon which the Sub- 
ordinate Judge has relied consists of certain 
documents filed by the defendants to 
show that in a dispute between the 
villagers of Madanpur and Manik Chauk 
before an Assistant Settlement Officer it 
was agreed that a diversion made by the 
Madanpur villagers from a point north of 
the Madanpur bundh should not be kept 
completely closed by means of a dam 
erected by the Madanpur villagers, and 
that for a certain number of days the water 
in this diversion should be allowed to flow 
so,.as to go down south to Manik Chauk. 
The learned Subordinate Judge infers from 
this that the bundh at Bacharpur could not 
have been 160 feet long, 3lfeet wide and 
11 feet high. It was found in that case 
that there wasa “bundh” of some kind at 
Bacharpur and the learned Judge infers 
from the conduct of the Manik Chauk vil- 
lagers that the bundh could not have been 

. high or long enough to obstruct the whole 
of the water. Before coming to this finding 
we had to find that the diversion brought 
the water back into the channel above the 
Bacharpur bundh and that atthe time of 

“the Magistrate’s order the Manik Chauk 

people got.their water over or through this 
bundh, There is no such finding by the 
learned Subordinate Judge and the infer- 
ence does not follow that because the diver- 
sion through Madanpur was allowed to be 
kept open for a certain number of days for 
the benefit of Manik Chauk, therefore, the 


bundh at Bacharpur could not have been . 


of the dimensions alleged in the plaint. 
The plaintifis, on the other hand, assert 
that the water didnot come back to the 
river but found its way to Manik Chauk if 
at all over the fields of Madanpur. The 
learned Subordinate Judge has, therefore, 
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committed an error of law in drawing the . 
inference, 

Further the plaintiffs ara entitled again 
to object that the defendants ought not to be 
allowed to give proof inconsistent with their 
pleading. $ 

It is no doubt true that this Court ought : 
not to interfere in second appeal with a 
finding of fact so long as there is some evi- 
dence to support it, but here it would seem 
that the learned Subordinate Judge has 
arrived at his findings without evidence 
and that the trial is bad. It is also not 
clear to what extent he has been affected 
by his erroneous view as to the rights of 
a lower proprietor against a higher ‘pro- 
prietor. i 

The result is that, in our opinion, the 
appeals must succeed and the decree of 
the learned Subordinate Judge -must be 
set aside. He will re-hear the appeals 
according to law but the parties will not 
be entitled to adduce any further evi- 
dence. Asno objection was taken to the 
competency of the defendants to adduce 
evidence to show that a damof different 
dimensions has been maintained by the 
plaintiffs the Subordinate Judge will be 
entitled to consider all the evidence adduc- 
ed but he will, of course, also take into 
consideration the inconsistency between 
pleading and proof as a factor in determin- 
ing the weight to be attached to such evi- 
dence, ‘There being no materials for giving 
the plaintiffs reliet in respect of any bundh 
of smaller dimensions their suit must either 
be decreed in full or dismissed. 

Costs will abide the result. 

-‘Kulwant Sahay, J.—I agree. 

Z. K. Case remanded. 


OUDH CHIEF COURT. 
Frksr Civin Appears Nos. 41 AND 62 
° oF 1924. 
< March 4, 1926. 

Present;:—Sir Louis Stuart, Kr; Chief 
Judge, and Mr. Justice Raza. 
Thakurain GAYA KUNWAR- 

*  PraintirF—APPELLANT 
` versus 
GAURI NATH KAKAJEE—DEFENDANT 
— RESPONDENT. - 
Law—Co-widows—Partition, effect of- 
aeran by one widow, whether binding upon co- 
widow, f 


Hindu 
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Where the widows of a separated Hindu governed 
by the Mitakshara Law succeed as co-heirs to the 
estate of their deceagéd husband, a partition of the 
estate between them can in no circumstances have 
the effect of destroying the right of survivorship, and 
whatever may be the authority, under a friendly 


Arrangement, of each widow to enjoy the usufract of 
‘a separate portion of the estate, there is no right of 


alienation by one widow alone, which will bind thè 
other widow after her death. It is the right of each of 
the co-widows to enjoy her deceased husband's pro- 
perty by partition inter se, and she can assign her 
share to any one she chooses and if she has already 
obtained her share by partition, she can alienate that 


share; but in either case the assignment or alienation - 


cannot take effect or have validity beyond her life- 
time. Itis good as long as she lives, and on her death, 
her interest in the property ceases and the share goes 
to the surviving co-widow. [p. 936, col. 2; p. 938, col. 1; 
p. 939, col. 1.] 


First appeal against a judgment and 
decree of the Additional Sub-Judge, Hardoi, 
dated the 29th April 1924. j 

Messrs. Niamat Ullah and Makund Behari 
Lal, for the Appellant. 

Messrs. A, P. Sen, Haider Husein, Bishesh- 
war Nath Srivastava and Sheo Shankar 
Nath, for the Respondent. 

JUDGMENT. —Thakur Laig Singh was 
a substantial zemindar, who resided in 


Mandauli ‘in the Sandila Tahsil of the. 


Hardoi District.: He owned seven entire vil- 
lages and shares in others. On the Ist July, 
1880, he executed in favour of Babu Har Nath 
ands Babu Gauri Nath of Lucknow a regis- 
tered deed of mortgage for a consideration 
of{Rs. 23,000 under the terms of which he 
agreed to place the mortgagees in posses- 
sion of certain property in order that they 
might satisfy the interest on the consider- 
ation out of the usufruct. On the 8th 
August, 1883, he executed a registered deed 
of further charge on the same property in 
favour of the same persons for a consider- 
ation of Rs. 5,000. He died on the 13th 
August, 1885, having failed to deliver pos- 
session over the said property to the mort- 
gagees. He had had sons born to’ him but 
they had predeceased him. He left sur- 
viving a senior widow Umrao Kunwar and 
a junior widow Gaya Kunwar, The latter 
was at the time of her husband’s death 
about 19 years of age. He also left sur- 
viving certain daughters from his elder 
wife. On,the 3rd January, 1886, a deed 
which purported to bes deed of mortgage 
was prepared, and signed by Umrao Kunwar 
and Gaya Kunwar. This deed is Ex. A-6. 
It purported to be for consideration. of 
Rs. 9,400; Rs: 3,200 of which was stated to 
be in lieu of a portion of the interest due 
upon the two deeds executed by the deceas- 
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ed Laig Singh. The remainder was statéd 
to be in respect of the amounts due on 
simple bonds executed by Laiq Singh‘dnd 
certain small cash items,*4- portion of which 
was stated to have been for the. benefit of 
Laig Singh. Although this bond was 
signet by both widows, it was never given 
effect to asa transfer of the property for, it 
was not registered, It iscommon ground 
that Gaya Kunwar after having signed it 
refused to register it. She stated in the ` 
evidence which she gave in the suit, against 
the decree in which these appeals are pre- 
ferred, that her signature was obtained 
undera misapprehension. Be thatas it may, 
itis clear that the document A-6 in no way 
operated asa transfer of the property left by 
Laig Singh. At the time of Laiq Singh’s 
death his two widows were living together 


-and itis in evidence that they continued 


to live together for about a year. They 
separated some time in 1886. Relations 
had then clearly become very strained: be- 
tween them, and from the time of their’ 
separation their relations were never again 
friendly. ree 
~ After their separation on the 29th of 
March, 1887, Umrao Kunwar executed a 
deed of mortgage in favour of Har Nath and 
Gauri Nath for a consideration of Rs. 18,367. 
This is a registered deed Ex. A-7. The 
consideration was very largely for the satis- 
faction of the interest due on the deed of 
mortgage and the deed of further charge 
executed by Laiq Singh and the amount ` 
which was stated to be due on A-6, though 
there were other items entered. | 

The strained relations between the two 
widows culminated very shortly after this 
deed had been executed in the institution 
of a suit against Gaya Kunwar by a boy, 
who alleged‘himself. to, have been adopted 
by Umrao Kunwar on the 19th of January 
1887 under authority possessed under an 
alleged custom of the family and also under 
an alleged authorisation of Laiq Singh. 
This boy Debi Bakhsh was under the guar- 
dianship .of Umrao Kunwar, and it is per- 
fectly clear from the proceedings, that 
Umrao Kunwar was putting the boy for- 
ward, and was responsible for the institution 
of’ the suit. The object of the suit was 
clearly to deprive Gaya Kunwar of all rights 
to the estate and to confine her to a bare 
maintenance. This suit was instituted on 
the 25th April, 1837. It was dismissed on 
the 14th November, 1887. The judgmen;, . 
of dismissal is Ex. 41, The judgment of 
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dismissal found that Umrao Kunwar had no 
authority to adopt a son and that, as a 
matter of fact, there. had never been an 
ađoption. An appeal was filed to the Court 
of the Judicial Commissioner which was 
dismissed by a decree dated 22nd March, 
1889. A copy of this decree is Ex. A-371. 
Inthe meanwhile Har Nath and Gauri Nath 
had instituted on the llth October, 1887, 
a suit on the basis of the mortgage-deed of 
lst July, 1880, and the deed of further charge 
of 8th August, 1883, against Umrao Kun- 
war and Gaya Kunwar jointly, and in this 
suit an amicable arrangement was arrived 
at, which was given effect to under a decree 
of the Court dated 19th December, 1887. 


The particulars of this amicable arrange-— 


ment will be found in A-9, Ex. 4 and A-10. 
It was as follows :— 

The plaintiffs agreed to’ divide the res- 
ponsibility for meeting their claims between 
Umrao Kunwar and Gaya Kunwar. Umrao 
Kunwar agreed to be responsible for dis- 
charging the sum of Rs. 15,983-6-0 in the 

following manner, -She had at that time 
` obtained sole possession of a half share in 

the village of Sikrauri and a half share in 
the village Janwar with hamlets. She 
agreed to transfer the possession of this 
property to Har Nath and Gauri Nath in 
order that they might enjoy the usufruct 
and re-pay themselves out of this usufruct 
bath the principal sum of Rs. 15,983 6-0 and 
interest which was to be calculated accord- 
ing to the conditions laid down in the deed 
of mortgage executed by Laiq Singh on 
the Ist of July 1880. This obligation was 
upon Umrao Kunwar alone, and Gaya Kun- 
war had no part in this liability, or the 
method of satisfying the amount Gaya 

Kunwar on her own behalf agreed to pay 

‘Rs. 17,777 to Har Nath and Gauri Nath 

in cash, on the condition that when she 

paid: this money she was to be held under 
no further liability in respect of the deeds 

of lst July, 1880, and 8th August, 1883. 

It appears that at this time, under 
_ some sort of private arrangement Umrao 

Kunwar and Gaya Kunwar had each 

taken separate possession of cerain por- 

tions of the property left by Lai 

Singh. There had, however, then been no 

partition through the Revenue Courts, or 

any recognition of this arrangement in 
writing. 

On the 23rd December, 1887, Umrao Kun- 
war execufed a deed (A-16) in favour of 
Har Nath and Gauri Nath for a considera- 
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tion of Rs. 3,000, It is to be noted that 
Rs, 1,411-15-0 out of the consideration were s” 
to be paid to Gaya Kunwar, who had satis- 
fied the whole of a decree in favour of a 
man called Lallu Chaubey in reepect ofa 
debt of Laiq Singh. On the 20th of Jan- 
uary, 1888, Gaya Kunwar executed a deed 


_of mortgage in favour of Surat Singh, This 


is Ex. A:46. The consideration of this deed 
was Rs. 22,000 and under it she mortgaged 
a half share in the village of Mandauli with 
hamlets andthe whole of the village of 
Janwar with hamlets, stating that the shares 
were in her exclusive proprietary possession 
and occupation without any co-parcenership 
by virtue of inheritance from her husband. 
Later in 18t8 Umrao Kunwar and Gaya 
Kunwar proceeded.to partition Laiq Singh's. 


. property through the Revenue Courts. The 


proceedings will be found in Exs. A-372, 
A-373, A-367 and A-374, The order 
confirming the partition was passed on 
the 25th June, 1888 and the partition 
took effect from the Ist July, 1888. The 
Deputy Commissioner carried out a parti- 


‘tion by assigning separate villages to each 


lady except in one instance. He refers in 
his order tothe separate indebtedness of 
the two ladies stating that Umrao Kunwar 
was very much indebted. He also found 
that Gaya Kunwar had mortgaged her share 
in Janwar and Sikrauri to Surat Singh and 
Udai Nath, and that Umrao Kunwar had 
mortgaged her share to Har Nath and 
Gauri Nath, and he commented that the 
parties had settled amongst themselves 
that after the properties had been divided 
by lots ina case, where the property had 
been encumbered by one party and had 
fallen into the share of the other.party, it 
was the duty of the party who had encum- 
bered the property to satisfy the encumb- 
rances and hand it over free from liability 
to the party in whose share it had fallen. 

In the year 1889 Har Nath and Gauri 
Nath applied in execution to obtain pos- 
session of the half share of Sikrauri, which 
Umrao Kunwar had agreed to hand over to 
them. These proceedings commenced cn 
16th September, 1¢89 and went on.over sub- 
seqtent dates. They*will be found in A-11. 
The agent of Har Nath and Gauri Nath stat- 
ed that Gaya Kunwar had paid up the full 
amount due from her. Gaya Kunwar's agert 
said that under the partition Sikrauri had 
fallen to the share of Gaya Kunwar. Posses- 
sion of Sikrauri could not be given. The 
decree-holders’ agent pointed out that Gaya 
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Kunwar had mortgaged half of Janwar 
which had fallen tothe share of Umrao 
Kunwar at partition. Gaya Kunwar's agent 
replied that his employer recognised this 
fact and was going to alter the deed that 
she had executed in favour of Surat Singh 
mortgaging half Sikrauriand half Janwar 
into a deed mortgaging half Sikrauri and 
half Maroli, and that in these circumstances 
it would meet the case if Har Nath and 
Gauri Nath took possession of the whole of 
Janwar in order to satisfy their claim 
a,ainst Umrao Kunwar. The parties agreed 
to this and Janwar passed into the hands 
of Har Nath and Gauri Nath, in order that 
they might satisfy themselves from the 
usufruct the amount which Umrao Kunwar 
had made herself liable to pay under the 
compromise decree of 19th December 1387. 

On the 20th January, 1888, Gaya Kunwar 
executed a second registered deed for 
Rs. 26,620(Ex. A-42)in favour of Surat Singh 
to satisfy the deed which she had previously 
executed in his favour. She did this to 
„carry out -the arrangements mentioned 
above. Under this deed she mortgaged 
` with possession the whole of Sikrauri and 
half of Mandauli. In this deed she stated 
that she was the full proprietor of the 
villages without the co-pancenership of any 
one; and that her name stool entered in 
the Government papers after partitica and 
that she was in all respects in possession 
and enjoyment of these villages On sth 
February, 1390, Umrao Kunwar executed a 
simple mortgage-deed for Rs. 4,700 in fav- 
our of Har Nath and Gauri Nath mainly in 
respect of expenses that she .had incurred 
in her litigation with Gaya Kunwar. 

On the 28th April, 1891, Umrao Kunwar 
executed a registered deed of mortgage 
(A-19) for Rs. 38,000 in satisfaction of the 
amount due on A-7, the amount due on A-18 
(the deed of 8th February, 1890) the portion 
of the interest due under the compromise 
of 19th December, 1887—for she had not 
put Har Nath and Gauri Nath in immediate 
possession—and other items. Under this 
deed she mortgaged with possession J anwar, 
Mandauli, Madna Khera and Tikra Khurd. 
On the, 23rd August, 1891, she executed a 


deed of further charge for Rs, 1,900 on’ 


account of money for herown use. This is 
a registered deed A-34. Under this deed 
possession of the villages was not to be 
given at once and interest accumulated. 
Possessioa not having been given, a suit 
. was brought in 1904 The judgment is 
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A-25 dated 23th November, 1904, and pos- 
session over these villages was obtained in’ 
1905 as will bə seen from Ex, 31 (order in’ 
mutation), Tae order dis dated 2nd Novem- 
ber, 1905. Š 
Umrao Kunwar died in December 1908. ` 
The present suit was filed by Gaya Kun- 
war on tha 16th November, 1920, against 
Gauri Nath, who represented the deceased ` 
Har Nath also, on the following allegations. 
Gaya Kunwar asserted that she and Umrao - 
Kunwar had, as the co-widows of Laiq 
Singh, succeeded jointly to his estate upun - 
his death, that on the death cf Umrao | 
Kunwar in December, 1908, nearly 12 years * 
before the date of the suit, she had by': 
survivorship acquired a widow's estate- ` 
under the Mitakshara Law in the whole pro~ ~ 
perty, that the village of Janwar had’ 
passed under the compromise of 18th 
December, 1887, from Umrao Kunwar to ne 
that 
the amount due from Umrao Kunwar bad - 
long since been satisfied outof the usufruct, -- 
and that she, therefore, demanded restora-‘ 
tion of possession over their village claim- 
ing as the holder of the whole widow's 
estate by survivorship on the ground that’ 
under Umrao Kunwar’s action the amount 
due had been satisfied. So far she would. 


appear from the pleadings to have professed‘ 


to represent Umrao Kunwar. 


But in the 9th and 10th paragraphs of her “i 
plaint she takes a position which is very `u 


difficult to understand. She refeis to the 
mortgage A-19-of the 28th April, 1891, which 
was executed by Umrao Kunwar, and these 
are the words which she uses in respect of 
that mortgage :— 


EA 


“That the defendant being afraid of los- 


ing Janwar from his-possession soon got a 
fictitious collusive possessory mortgage-deed 
executed by Musammat Umrao Kunwar on 
the 28th of April 1891 in lieu of Rs. 33,009 
with respect to the villages Janwar, Madna 
Khera, Tikra Khurd and Mandauli detailed 
in the list hereto attached and acquired 
possessien over the villages in suit. 

“That neither Umrao Kunwar was under 


the necessity of borrowing money, nor was 


any debt contracted for any valid neces- 
sity. The plaintiff is not bound by the 
aforesaid mortgage-deed in any way and 
she is entitled to get possession over the 
villages in suitand their profit after 
death of Thakurain Umrao Kunwar.” 
these paragraphs she did not take the 
position which she took subsequently to the 
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effect that Umrao Kunwar had no power to 
transfer any of the property without her 
consent, She did not take the position that 
she repudiated the transfer, as she was not 
bound by it and that the defendants had 
obtained no title under that transfer, She 
` took the position that she was therepresenta- 
tive of Umrao Kunwar, but that she refused 
to be bound by Umrao Kunwer’s disposi- 
pee , because the deed was fictitious and 
ollusive and executed without necessity. 
Here the first difficulty arose out of careless 
pleadings. This difficulty is considerably 
enhanced by the next plea which she takes 
up. After having stated that she refused 
to be bound by Umrao Kunwar’s action 
she continues that if, by any change, a 
`~ portion of the consideration of A-9 had 
been for legal necessity—it apparently being 
‘dssumed here that the deed was neither 
fictitious nor collusive the plaintiff wasready 
to redeem the mortgage. Then followed 
the relief claimed. We have had great 
difficulty in understanding what was claim- 
ed but we are now satisfied by the learned 
Counsel for Gaya Kunwar that the plaintiff 
tmeant to ask for a finding that she wasin 
no way bound by any of the acts of Umrao 
Kunwar and was, therefore, entitled to pos- 
session over the four villages in question 
on the ground that Umrao Kunwar had no 
right to transfer them without her con- 
sent, and she wishes the Court to consider 
the defendant a trespasser. It is to be noted 
that in this relief she did not ask for mesne 
profits, In the next three reliefs sought 
she takes the alternative position, that if 
the transfers have been good transfers, and 
she is bound by them she has a right to 
redeem the mortgages, that accounts should 
be taken, that such balance should_be paid 
by her asis found to be due by her, and 
that such balance should be paid to her as 
the account. showed due to her. 

, It is further necessary to note that in her 
subsequent replication in para. 41 she did 
take the position that transfers by Umrao 
Kunwar were not made with herknowledge, 
information, or consent. à 

The learned Subordinate Judge appears 
to'have had considerable difficulty in ap- 
preciating the points in dispute and in 
disposing ofthem. He is not, we think, 
to be blamed in his diffculty, for the nature 
of the pleadings and the manner in which 
the case was presented to him left much to 
be desired. We have had the advantage of 
having the appeal argued by competent 
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Counsel, who thoroughly wfderstood the 
position and have helped us to a very 
great degree. We do not think that he had 
the same advantages, He has arrived ata 
decision which has satisfied neither party. 
He has held, that Gaya Kunwar is bound 
by Umrao Kunwar’s transfers in so far as 
those transfers were for legal necessity, 
and according to this view he has awarded 
Gaya Kunwar a decree for the redemption 
of the village on payment of a sum of 
Rs. 91,435-9-7. Against this decision Gaya 
Kunwar has appealed in Appeal No. 41 of 
1924 and desires in this appeal not only 
that she should receive the property back 
free of charge, but that she should receive 
an unspecified sum which she considers 
will be a large sum upon a re-taking of 
accounts between the parties. She is ready 
to pay the Court-fee upon anything extra 
awarded to her. Gauri Nath, on the other 
hand, has filed Appeal No. 52 of 1924 in 
which he claims 2 lakhs and 15 thousand 
in addition to the amount already awarded 
to him. 

We shall proceed firet to state the law, 
as we consider it to be, which will bind the 
parties in this suit. The law in question is 
the law regulating transfers by oneof several 
widows of a separate Hindu governed 
by the Mitakshara Law, when such widows 
have succeeded as co-heirs to the estate of 
their deceased husband. 

The law on the subject was first con- 
sidered authoritative in 1867, when the 
Judicial Committee decided the appeal of 
Bhugwandeen Doobey v. Myna Baee (1). This 
appeal arose out of a suit brought by Myna 
Baee the widow of one Dina Nath, a Hindu 
inhabitant of Benares, who had diedseparate, 
and whose estate was governed by the 
Mitakshara Law against a person to whom 
the senior widow, who had since died, had 
devised her portion of the estate. In this 
case Dina Nath had left a senior widow 
Doola Baee, and & junior widow Myne 
Baee. Disputes having arisen between these 
two Jadies, a Judge had made an order 
under Act XIX of 1841, by which he had 
assigned each a moiety in the estate. Their 
Lordships had to consider in this case, 
whether, according to the Mitakshara Law, 
a Hindu widow was competent to dispose, 
by Will or deed of gift, of either moveable 
or immoveable property inherited from her 
husband to the prejudice of the next heir. - 


(1) 11 M. I. A. 487; 9 W. R. P. C.23; 2 Suth. P.O. 4. 
124; 2 Sar. P G. J, 327; 20 E.R. 184. 
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They decided that she was not competent so 
to dispose: They further had to decide 
\ whether one of two Hindu widows, taking 
as full heirs to their husband, isin amore 
favourable position. than that of a person 
claiming as the next heirof the husband 
in succession to a single heir deceased. 
They further had to decide whether the 
division made by the Judge, to which re- 
ference has already been made, enlarged 
the power of Doola Baee’ to dispose of the 
property or affected the rigl.t of Myna Baee 
to question the disposition. They desided 
that the estate of two widows who take 
their husband’s proparty by such inherit- 
ance is one estate, and that the right of 
survivorship is so strong, that the survivor 
takes the whole property to the exclusion 
even of daughters of the, deceased widow. 
Such widows are, therefore, in the strictest 
sense co-parceners, and between undivided 
co-parceners there can be no alienation by 
one without the consent of the other. And 
they further decided, that such partition. as 
was effected by the order of the Judge 
under Act XIX of 181, would have no 
effect in giving Doola Baee any power of 
disposition over her share which she would 
not otherwise have had. Without deciding 
whether the Judge had made this order in 
the suit on his own initiative or on the 
application of either widow, and deciding 
that he had no jurisdiction to determine 
questions of title and could only deal with 
the right to possession, they found that it 
was difficult to see how any partition could 
enlarge either widow's estate so as to give 
her a disposition, which she woull not 
otherwise have had against the next heirs 
of her husband. 

The question as to what partition was 
possible between the two such widows was 
not definitely settled by this authority. It 
is decided by a later authority. 

That authority will be found in Gajapathi 
Nilamani v. Gajapathi Radhamani (2) 
which was decided by their Lordships in 
1877. The decision will be found fn 
Gajapathi Nilamani v. Gajapathi Radka- 
mani (2). This was a suit from Madras 
It should be stated first, that the provi- 
sions of the Mitakshgra Law as goveņn- 
ing the parties in that suit are the same 
as“the Mitakshara Law governing the 
parties in the present suit, The headnote 

(2) 4 I. A. 212; TM. 230; 1 Ind. Jur. 589; 1 O. L. R. 


97;-3 Sar. P. C. J. 753; 3 Sath. P. ©. J. 335; 1 Ind. Dec. 
N. 8.) 193 P. C.). 
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says that “according to.the Mitakshara 
Law...two or more lawful wives take a joint 
estate for life in their husband’s property, 
with rights of survivorship and equal bene- 
ficial enjoyment. Although widows so 
taking have no right to enforce an absolute 
partitéon of the joint estate between them, 
they have power to arrange for separate 
enjoyment of their shares, their respective 
rights by survivorship and otherwise ramaino- 
ing unaffected”. The case had arisen this 
way: Nilamani and Radhamani were the’ 
widows. of a certain Gopinadha. Nilamani 
was the senior widow, Radhamani was the 
junior widow, Nilamanihad denied that 
Radhamani had any rights in her late 
husband’s estate. The Madras High Oout 
had found that Radhamani had such rights 
and Nilamani came in appeal to their 
Lordships of the Judicial Committee. Their 
Lordships had to decide whether Radha- 
mani had any rights; if so, what were 
those rights; if, the rights were capable 
of partition and whether it was within their 
power to put Radhamani in separate enjoy- 
ment of those rights. They concurred with 
the decision of the High Court of Madras 
to the effect that two or more lawfully 
married wives take ajoint estate for life 
in their husband's property with rights of 
survivorship and equally beneficial enjoy- 
ment, and after referring to and concurring 
with the authority, which we have just quoted 
in Bhugwandeen Doobey v. Myna Baée (1) they 
laid down that widows taking ajoint interest 
in the ‘inheritance of their husband -have 
no right to enforce an absolute partition 
of the joint estate between them. But they 
went on to say, that a case could be made 
out entitling one of several widows to the 
relief of separate possession of a portion of 
the inheritance, and they agreed with the 
finding of the High Court to the effect that 
such relief can and ought to be granted, 
when from the natureor situation of the 
property, and the conduct of the co-widows 
or co-widow it appeared to be the only 
proper and,effectual mode of securing the 
enjoyment of her distinct right to an equal 
share of the benefits of the estate. They 
concurred with a previous’ authority, that 
there was no objection to a transaction 
which was merely an arrangement for 
separate possession and enjoyment, leaving 
the title to each share unaffected, although 
the widows nevertheless remained co- 
parceners, with a right of survivorship with 
them, and there could be no alienation by 
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one without the consent: of the other, It 
appeara to us to follow from the rule of law 
laid down herein, thata partition between 
widows can in no c#rcumstances have the 
effect of defeating the right of survivorship, 
and that whatever be the authority under 
a friendly arrangement of each wido® to 
enjoy the usufruct of a separate portion of 
the’estate, there can be no right of aliena- 
tion by a co-widow alone, which will bind 
the other co-widow after her death. 

The final decision of their Lordships to 
which we would referin this connection is in 
a matter in which Nilamani and Radha- 
mani were concerned, which came up many 
years later. We refer to the appeal [Jagapati 
Radhamani Garu v. Maharani Sri Pusapati 
Alakajeswart (3).] It appears that Nila- 
mani had made two mortgages in 1874. 
She died on the Ist August, 1882. Radha- 
mani refused to be bound by the disposition 
of Nilamani. Their Lordships say at 
page 189* : 

“The High Court upon appeal reversed 
the judgment and decree of the District 
Judge, and gave.a decree against the 
defendant for the amount found due upon 
the mortgages. As to Radhamani’s consent 
not having been obtained, they said it 
would have been impossible for Nilamani 
to have obtained Radhamani’s assent to any 
arrangement which she might have proposed 
at a time when they were in litigation, and 
that the moneys borrowed were for Radha- 
mani's benefit, and that she was bound by 
the mortgages. 


“It by no means follows that if it had been 
necessary to borrow money to save the 
estate of the two widows from sale for 
arreara.of revenue, Radhamani would have 
refused to consent to mortgage the joint 
interest of the widows for a sum sufficient 
to discharge those arrears, notwithstanding 
the widows were at enmity, and actually 
engaged in litigation with each other re- 
specting the estate. 

“At any rate an application wag not made 
to Radhamani for her consent, and without 
such an application it is impossible to hold, 
even if that would be sufficient, that Nila- 
mani was under such a necessity of borrow- 
ing money without Radhamani’s consent for 
the preservation of the estate that a mort- 
gage by Nilamani alone would be binding 


J.1; 5 Ind. Dec. (N. 8.) 709 (P. C). 


(3) 19 I. A. 184; 16 M. 1; 17 Ind. Jur. 36; 6 Sar. P. O. 
(P. C). na ee 
*Page of 101. A—[Hd] 
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upon Radhamani's interest in the event of 


her survival. 


“But there was a very good reason why - 
Nilamani did not apply to Radhamani for 
her consent. The mortgages were in 1874, 
whereas it appears that down to the year 
1877 Nilamani was contending that Radha- 
manias junior widow took no interest in 
the estate, but was merely entitled to main- 
tenance: Gajapati Nilamani v. Gajapati 
Radhamani (2). It was not determined 
until 1877 that Radhamani had a joint 
interest in the estate. If Nilamani had 
applied to Radhamani to join in the mort- 
gages she would have impliedly admitted 
that Radhamani had a joint interest. 


“It may be assumed for the present judg- 
ment, without deciding the point, that 
there was a sufficient necessity for. borrow- 
ing money to pay the Government revenue, 
or even for the payment of Nilamani's debt; 
but that necessity did not render a mortgage 
by one widow binding upon the joint estate 
which had descended from their deceased 
husband so as to afféct the interest of the 
surviving widow: Bhugwandeen Doobey v. 
Myna Baee (1). But, irrespectively of these 


-considerations, it appears clear to their Lord- 


ships that the mortgages were not so framed. 
as to bind the estate in the hands of Radha- 
mani, as the surviving widow after the 
death cf Nilamani. Many of the: stipula- 
tions in the mortgages were personal to 
Nilamani, and they cannot be held to have 
been binding or intended to be binding 
upon Radhamani or her interestin the event 
of her surviving. Their Lordships are, 
therefore, of opinion that the mortgages 
were not binding upon Radhamani, and 
that the decree of the High Court ought to 
be reversed, with costs in that Court, and 
the décree of the District Judgeaffirmed.” 


This last decigion again lays down the 
necessity of consent by the co-widow to 
validate a transfer that will affect the estate 
after the death of the transferor. It further 
lays down the very important principle that, 
even when the consideration for the transfer 
has been a legal necessity of the estate, the 
transfer is nevertheless invalid in absence 
of Buch consent. It* would appear to us 
from the study of the decision, that the 
consent which their Lordships had in mind 
was an explicit consent and not an implied 
consent, There have been no further 
authoritative pronouncements on the point. 
The law has been well-summariged in 4 


(941. 0, 19%] 


head-note in Hari Narayan Jog v. Vitai (4). 
“Tt is the right ofeach of the co-widows to 
enjoy her deceased husband's property by 
partition inter se, both under the Mitak- 
shara and the Mayukha. She can, therefore, 
assign her share to anyone she chooses; and 
if she -has:already obtained her share by 
partition, - ‘she can alienate thatshare. But 
in either case the assignmert or alienation 
cannot take effect or have a validity beyond 
her lifetime. It is good as long as she lives; 
and, on her death, her interest in the pro- 
perty ceases and the share goes to the 
surviving co-widow or co- -widows as the 
casemay pet 


This is the law which. we “Have to apply 
to the facts of the case. Upon the face of 
it, the transfer of the village Janwar which 
was made by Umrao. Kunwar under the 
compromise of the '19th:December 1887 and 
the subsequent transfers’ of' the village 
Janwar and the three other villages which 
were made by Ex. A-19 on the 28th April 
1891 can have no effect after her death, and 
Gaya Kunwar has aright to repudiate them, 
to treat-the defendant as a trespasser, and 
obtain possession over the four villages - in 
question onthe ground that the transfers 
‘by Umrao Kunwar were only good for 
Umrao Kunwar’s lifetinie, unless it can be 
established that Gaya Kunwar consented to 
those transfers. It is not suggested by the 
learned Counsel for thé respondent, who 
has‘argued the case with great ability and 
fairness, that, there was: anything of the 
nature of explicit consent; Gaya Kunwar 
‘was examined on commission as a witness 
in the original suit; and it was nowhere 
suggested by the defendant in his cross- 
examination of Gaya Kunwar that ‘she had 
ever consented explicitly to either of those 
transactions. It is true that she was a 
“party to the compromige, in which the 
offer of Umrao Kunwar to make a: transfer 
is contained, but she nowhere consented to 
that offer. She herself was making an nde- 
pendent offer. In respect of the subsequent 
transaction of 1891 there can be no ‘sugges- 
tion that she ever consented explicitly. It 
is sufficient to note that the relations 
between Umrao Kunwar and Gaya Ktinwar 


after the end of 1846 were such as to render” 


- it unlikely toa degree that one would ever 
consent to any arrangement made by the 
other. ~The Jeained Counsel for the re- 
spondent has argued, however, that the 


a) 31 B. 560; 9 Bom. L, R. 1049. 
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circumstances of the Case are such as 
would justify this Court in holding+that 
there was an implied consent by Gaya 
Kunwar to these tran8fers which is estab- 
lished by the evidence of her conduct. 
He further argued that her methods of 
dealing with the property which had been . 
left in her individual management were such 
as rendered it impossible for her to plead 
that Umrao. Kunwar was not entitled to 
make the tranfers which she had made. 
Before we proceed to discuss the argu- 
ments of the learned Counsel for the re- 
spondent on the latter points and the evi- 
dence on which they are based, it is 
necessary to touch upon the method, in 
which the plaintiff's case was presented to 
the Trial Court in respect of the transfer of 
Janwar by Umrao Kunwar in accordance 
with theoffer made by herin the compro- 
mise of 19th December 1887. Nowhere in 
the - pleading did the plaintiff ever ratify 
that transfer in explicit terms. .She never 
stated, that she consented to- Umrao Kun- 
war making the transfer in question,” In 
this particular instance it. was neceseary to 
obtain an exact statement in respect’ to a ` 


“consent, for the transfer of Janwar `: under 


“this arrangement | was not necessarily :a 
- transfer which would have had effect. after 


the lifetime of Umrao Kunwar. It isin | 
fact the case for the. plaintiff that, if the 
profits of Janwar had been correctly caletilat- 
ed, the obligation created against Umrao 
Kunwar would have ceased to exist:before 
the latter's death. The plaintiff, howaver, 
was permitted in the course of the. trial 
in the Trial Court to take up an. extra- 
ordinary position to the following effect. 
Having satisfied herself that if she ratified 
Umrao Kunwar's action in the matter there’ 
would be a substantial - profit accruing to 
her after the accounts were taken in res- 
pect of the transaction in question, she 
proceeded to set up the position that that. 
transaction should stand (although she 
never suggested that she consented to it) 
in order that she might be permitted to 
recover the balance of profit which, she 
said, should have accrued if the accounts 
had been prepared properly. It is clear 
enough to us that if theaccounts had been 
taken properly, . there is at any rate no 
balance due to the defendant-respondent in 
respect of Umrao Kunwar’s accepted offer 
contained in the compromise of the 19th 
December, 1857, and it is quite possible 
that the defendant-respondent* has gained 


940 


more under that transagtion than the- 


amount which he agreed to accept in the 
compromise, We do not understand, how 
the learned Subordinate Judge arrived at 
the figures contained in List A which is 


apperided to his decree. We have discover- 


ed many errors in’ those figures, and the 
‘amount of realizations from Janwar in 
those» figures do not correspond with the 
amount of realizations from Janwar given 
in the Commissioner's report which the 
learned Subordinate Judge accepted. The 
realizations from Janwar in the Commis- 
sioner's report are considerably greater than 
those given in the Appendix. But it 
appeared to us that it was impossible for 
the plaintiff-appellant, not only in view 
of her own pleading but in view of the 
ordinary rules of pleading, in absence of 
clear and final proof of consent to Umrao 
Kunwar’'s action in thé matter, to ratify a 
transaction by Umrao Kunwar which she 
considered to be to her own advantage. 
No difficulty arises now, for the learned 
Counsel for the plaintiff-appellant, who has, 
in his arguments before us, shown admir- 
able reasonableness and every desire to 
rectify any omissions and errors that have 
occurred in the Court below, has agreed to 
withdraw all claims for extra profits in the 
event ofa decision that Gaya Kunwar did 
not consent to or ratified the transfer made 
by Umrao Kunwar in the course of the 
proceedings of 19th December, 1887, 
does not assert now that Gaya Kunwar ever 
ratified this transfer or consented there- 
to. We have already noted that there is 
nothing in the compromise to show such 
ratification or consent by Gaya Kunwar, 
It is to be noted from A-9 that although 
the two compromises are contained on one 
paper they are made perfectly separately. 
Th first compromise is state] to be between 
Har Nath and Gauri Nath plaintiffs and 
Gaya Kunwar, and the second compromise 
is stated to be between the same plaintiffs 
and Umrao Kunwar. 

We shall now examine the evidense upon 
which the learned Counsel for the respond- 
ent relies in support of hisargument that 
Gaya Kunwar consented to these transfers. 
We have already touched upon some of the 
evidence. In the first place it is common 
ground that, even before the partition 
through the Revenue Court, which came 
into effect from the lst July, 1888, the two 
ladies had from the end of 1886 onwards, 
as amatter qf mutual] arrangement, taken 
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separate portions of the estate into their 
individual management and we have already 
noted that in A-46, which was executed on 
the 20th January, 1888, Gaya Kunwar made 
a transfer in favour of Surat Singh in 
which she stated that Mandauliand Janwar 
were in her exclusive proprietary posses- 
sion and occupation without any co-parcener- 
ship. In the partition through the Revenue 
Court both Umrao Kunwar and Gaya 
Kunwar were putting themselves forward 
asindependent ofone another. That much 
isclear. Each was claiming the right to 
transfer her own share without objection by 
the other and the same position was taken 
up on the proceedings in execution of the 
compromise decree which are detailed in 
A-81. Here Hazari.Lal, Gaya Kunwar’s 
agent, referred to past transfers by Gaya 
Kunwar and future transfers*which he pro- 
posed to make. In the transfer which was 
made by A-42 on the 2lst October, 1889, by 
Gaya Kunwar to Surat Singh we have again 
aclear statement by the lady of complete 
rights over the villagesof Manduali and Sik- 
rauri. We have further the fact that she re- 
ceived Rs. 1,411-15-0 from Umrao Kunwar, 
which had formed part ofthe consideration of 
the deed executed by Umrao Kunwar in A-16 
on the 23rd December, 1887, and was thus 
taking to herself something which Umrao 
Kunwar had obtained by transfer. Certain 
passages inher evidence have been dwelt 
on by the learned Counsel. ‘At o. p. 
667 she admitted having signed the 
abortive deed on the, 3rd June, 1886, (Ex. 
A-6) but that circumstance goes for nothing. 
All that she admits here is that she was 
ready to agree to a transfer by Umrao 
Kunwar and herself at a time when they 
were friendly, but that later on she with- 
drew her consent and the transfer never 
took place. She admitted later on that she 
had paid money in settlement ofher hus- 
band’s debts. She admitted frankly at 
o. p. 667 that she made transfers without 
taking the permission of Umrao Kunwar 
and that Umrao Kunwar made transfers 
without taking her permission. But this 
evidence taken together does not, inour 
opinion, establish such a consent by, Gaya 
‘Kunwar to the transfers by Umrao Kunwar 
which she now attacks as to make them 
binding upon the estate, which has now 
come to her by survivorship. We find that 
there was no suggestion on the part of the 
respondent in his pleadings that Gaya 
Kunwar had consented to these transfers 
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No issue was framed upon the point an dth 
framing of the second issue would almost 
go to show that the parties agreed that 
there had been no consent. That issue is 
as follows:— 

“Were the said mortgages made for a 
legal necessity and for payment of antece- 
dent debts? | Are they for that reason bind- 
ing on the plaintiff, even though they were 
not made with her consent ? 

The most that this evidence can establish 
is that Umrao Kunwar and Gaya Kunwar 
each acted independently of one another in 
making transfers. Each asserted a right, 
which was not possessed, to deal absolutely 
with the property in her separate posses- 
sion. It is to be noted that each had a 
right to make transfers of the property in 
her separate possession provided that the 
transfer did not have effect after her own 
lifetime. The circumstance that neither 
objected toa transfer made by the other 
cannot, in our opinion, be construed to mean 
more than that neither objected to the other 
. making a transfer, provided that transfer 
did not affect her own interests in the event 
of her succeeding tothe estate by survivor- 
ship. It would not be correct, we think, to 
draw an inférence from these facts that the 
failure to object by either lady could imply 
that she consented to a transfer by the 
other which would have the effect after the 
lifetime of the transferor. When we are 
asked to decide that a transaction is ratified 
by implied consent, it is necessary for us 
to exclude the possibility of there having 
beén a consent which did not carry the 
matter up to ratifying an alienation which 
would defeat the consenter’s right to suc- 
ceed by survivorship. Here it is necessary 
to have something more than generalities, 
Knowledgeof the effect of what the person 
alleged to beconsenting was doing and an 
intelligent intention to consent to such an 
effect must be further shown; and we find 
an absolute absence of evidence which would 
justify us in drawing a conclusion that 
Gaya Kunwar consented tothe transfers in 
question. 

_ Much time was spent by the lower Court 
in deciding which items that formed cen- 
sideration of the transfer were justified or 
were not justified by the legal necessity of 
the estate. We do not propose to touch 
upon these points for, as we read the law, 
the question of legal necessity does not 
enter into the matter. There having been 
no consent by Gaya Kunwar, the transfers 
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made by Umrao Kunwar have no effect-after 
the death of the latterlady. For the above _ 
reasons we accept the Appeal No. 41 of 1924 
and passa decree for possession of the vil- 
lages, Janwar, Mandauli, Madna Khera and 
Tikra Khurdin favour of Gaya Kunwar. 
This is all the relief which the plaintiff will 
obtain. She did not ask in her plaint for 
mesne profits and we seeno reason at this 
stage toallow any extension to enable her 
to add this relief to the relief which she 
originally sought. No question of account- 
ing can arise. If the transfers by Umrao 
Kunwar had been held valid against Gaya 
Kunwar, she would have had to pay a 
very largesum of money inorderto obtain 
possession of the villages. She isnot entitl- 
ed to any extension of relief outside what 
she actually claimed and she actually 
claimed either the possession of these vil- 
lages without accounting or, if she failed to 
obtain possession, then the taking of an. 
account. It did not appeartohave occurred 
to her that she hada claim for mesne pro- 
fits, and we see no reason whyshe should be 
allowed to insert a claim for mesne profits 
at this stage. Gauri Nath will pay his own 
costs and those of Gaya Kunwar in both 
Courts. We consider that Gaya Kunwar 
has succeeded absolutely in respect of the 
relief 14 (a), the remaining being alterna- 
tive reliefs.. As a consequence we dismiss 
Appeal No. 52 of 1924. Gauri Nath will pay 
his own costs and those of Gaya Kunwar in 
that appeal. | 
Appeal No. 41 accepted, 


Z. K, Appeal No. 52 dismissed. * 





NAGPUR JUDICIAL COMMIS- - 
SIONER’S COURT. ` 
SECOND CIVIL APPEAL No, 133 oF 1924, 
February 17, 1926. | 
Present :—Mr. Findlay, Officiating J. C. 
WAMANRAO AND oTHBRS—PLAINTIFES / 
— APPELLANTS 
VETSUS 
SHRAWAN AND ANOTAER— DEFENDANTS . ' 
6 RESPONDENTS, ` s 
C. P. Tenancy Act (I of 1920), se. 12, 18—-Occupaney 
holding—Surrender to co-sharer-——Joint possession by 
lambardar, suit for—Contribution, ‘whether can be 
claimed by co-sharer—Trusts Act (II of 1882), s. 90— 
“Properly ‘incurred’, meaning of. NA 
A transfer of an occupancy holding is not ab initio 
void but only voidable, as it can be avoided by 
certain specified persons mentioned ine, 13 of the 
C. P. Tenancy Act. [p. 943, col. 2.] > io 
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A lambardar gan, therefore, obtain joint possession 
of land acquired under a surrender by a co-sharer 
from an occupancy tenant only on making contribu- 
tion towards the cost of acquisition incurred by the 
latter: [p. 942, col. 2.) 

Moolchand v. Chittoo, 5 Ind. Cas. 431; 6 N. L. R. 12 
ong Lamdayal v. Gulabia Bai, 4 N. L. R. 120, fol- 
owed. 

The words “properly incurred" in s. 90 of the 
Trusts Act mean “reasonably and suitably incurred”. 
{p. 934, col. 1.] 


Appeal against a deeree of the District 
Judge, Nagpur, dated the 18th December 
1923, in Civil Appeal No. 133 of 1923, 

Me, M. B. Kinkhede, R. B., for the Appel- 
lants. 

Mr. J. C. Ghosh, for the Respondents. 

JUDGMENT.—The original plaintiff 
Santosh Rao was the lambardar of patti No. 

.2 of Mouza Khandala. Occupancy field No. 
345 in that patti was held by one Kashideo 
and others who executed a deed of sur- 
render in respect of if on llth April 1921 
in favour of the defendants Shrawan and 

: Ghusajee and placed them in possession. 

The consideration for the surrender was 

said to be Rs. 1,500. No. 2 patti isa 6- 
anna one and is held as follows :— 


Rs, 


a. p. 
Plaintiff 0 1 0 
Defendants Nos. 1 and 2 0 2 0 
Ragho and Nago . 01 0 
Maroti 010. 
Paikoo and others 010 


The defence was that plaintiff had consent- 
ed to: thesurrender and a further pleading 
was Offered that, in any event, plaintiff 
could only be entitled to possession if he 
contributed proportionately to the cost of 
acquisition. The Munsif, Katol, on the 
issues which arose on these and connected 
pleadings of the parties, came to the follow- 
ing findings :— 

(a) “that the original tenants had -sur- 
rendered the field to the defendants on 11th 
April 1921 for Rs. 1,000; 

(b) that plaintiff and .the other co- 
sharers, had not conseuted to the surrender; 

(c) that, as the surrender was not to the 
entire proprietary body, it was in reality a 
sale in contravention of the Tenancy Law 
and plaintiff could not be called on for con- 
tribution. K 

A decree for joint possession was accord- 
ingly passed in favour of plaintiff as lambar- 


dar to the extent of the remaining 4-anna 


share out of the 6-anna patti in question. In 
arriving at the decision he did the Munsif— 
so far as*the question of contribution was 
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concerned—reliedon the decision of Prideaux, 

. J.C. in Second Civil Appeal No.. 210 
of 1920 (Ex, P-1.) 

The defendants appealed to the Court 
of the District Judge, Nagpur, and the most 
vital question involved in that appeal was 
that of contribution. Plaintiff did not ap- 
peal from the decision of the Munsif which 
disallowed his claim for exculusive posses- 
sion ; hence he was rightly deemed to have 
accepted the position that defendants were 
not trespassers and that he was only entitled 
to claim joint- possession to the extent of the 
4-anna share. Incidentally, the District 
Judge confirmed the finding of fact arrived 
at by the Munsif that the consideration of 
the surrender was Rs. 1,000 only to which 
he added Rs. 14-0-6 on account of registra- 
tion and connected charges. The learned 
District Judge, after considering the deci- 
sion of Prideaux, A.J. C., quoted above, 
referred to the case of Ramdayal v. Gulabia 
Bai (1) and pointed out that, whére some of 
the members ofa proprietary body accept 
and others reject such a transfer, it cannot 
be avoided and the latter can only claim - 
joint possession by contributing their share 
of the cost of acquisition. He held that 
although registration of the so-called deed 
of surrender was invalid it would be con- 
trary to equity to allow plaintiff joint pos- 
session without contribution. The lower Ap- 
pellate Court accordingly gaveadecree for 
joint possession in favour of plaintiff to the 
extent of his one anna share subject to pay- 
mënt by him of one sixth of the cost of ac- 
quisition [cf. Moolchand v. Chittoo (2) .| 


The representatives of the plaintiff now 
deceased have come up on second appeal 
against this decision. As regards the ques- 
tion of contribution the decision, of Bose, 
A. J. ©. in the case of Moolchayd v. Chittoo — 
(2) last quoted was attacked as inapplic- 
able to the facts,of this case on the ground 
that s. 90 of the Trusts Act of 1882 is only 
to be enforced where the expenses have 
been “properly incurred.” Here it is urged 
the expenses of acquisition were improperly 
incurred with the express object of defeating 
the provisions of the Tenancy Law. It is 
‘urged also that the consideration in question 
was unlawful within® the meaning of s. 23 
of the Contract Act as the object was to 
defeat the provisions of the Tenancy Law. 
Reliance has in this connection been placed 


(1) 4 N. L. R. 120. 
(2) 5 Ind. Oas. 431; 6 N. L, R. 12, 
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on the decision of Prideaux, A. J. O. in 
Second Civil Appeal No. 210 of 1920 and 
on Moti -Chand v. Ikram-ullah-Khan (3) 
and Mir Dad Khan vw. Ramzan Khan (4). 
The actual point of Tenancy Law involved 
in these two Allahabad cases was, however, 
different and they are not peculiarly apposite 
to the decision in this one. I have been, 


however, referred to the Bench decision of © 


Baker, J. C, and Prideaux, A. J. C. in 


. Zingoba v. Kautikabat (5) a year or more 


after the District Judge had delivered the 
judgment now under consideration. In 
that case the learned Judges held that a 
transfer such as we are concerned with here 
was an illegal one intended to evade the 
provisions of the Tenancy Law and, being 
so forbidden by law, that contribution 
should not be allowed. 


With all respect I find myself unable to 
concur in-this decision. It seems to me that 
a transfer like the present, cannot be re- 
garded as one ab initio void under s. 23 of 
the Indian Contract Act in view ofthe special 


‘law applicable to the transaction. Under 


s. 13 of the Tenancy Act of 1920, the nearest 
heir or the landlord could have applied to 
the Revenue Officer for possession. From 
any pointof view the transfer was not one 
abinitio void but only a voidable one. If 
the element of voidness as compared with 
voidableness entered into the transaction: it 
arose only between the defendants and the 
original tenant: the element of voidable- 


ness entered into it as between the trans- 


feree and the heirs or the landlord only to 
the extent laid down in the Tenancy Act. 
If the transfer were to he considered void 
ab initio, the apposite provisions of the 
Tenancy Act relating to its avoidance, 
would have been of an entirely different 
nature front what they are. In both the 
Allahabad cases quoted above the posi- 
tion was entirely different? the plaintiffs 
therein were endeavouring to enforce mort- 
gages and connected agreements the very 
object and raison d'etre of which was to 
defeatcertain provisions of the Agra Tenancy 
Act relating to the non-transferability of 
sir and khudkasht lands. Here the tenant 
under ss. 12 and 13 of the Tenancy Act is 


(3) 39 Ind. Cas. 454; 39 A. 173; 15 A. L. J. 150:5 
L. W. 388; 21 M. L. T. 267; 32 M. L. J. 383: 210. W. 
N. 616; 19 Bom. L. R. 433; 26 O. L. J. 24; (1917) M. W. 
N. 453; 44 L A. 54 (P. O). 

(4) 44 Ind. Cas. 988; 40 A. 449; 16 A. L. J. 329, 

(5) 93 Ind. Cas. 108. 
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not entirely debarred from transferring his 
right: he can only do soin certain speci- 
fied ways under s. 12 (1): if he does trans- 
fer the right in any othe’ way, the heirs and 
the landlord have a special remedy provided 
inthe Revenue Courts for recovering pos- 
sessi8n. From this point of view I am of 
opinion that itis incorrect to regard. the 
consideration of a transfer such as we are 
concerned with here as necessarily an illegal 
one within the meaning of s. 23, Indian 
Contract -Act, and therefore, void ab initio. 
The special law applicable under ‘the 
Tenancy Act lays down that the transac- 
tion can only be avoided by certain specified 
persons and, this being so, I do not think 
it is open to the appellants to urge that the 
transaction was one void ab initio a position 
which their argument necessarily implies. 
A great dealof stress has been laid on 
behalf of the appellants on the fact that the 
registration of the razinama (D.-1) was in 
effect a fraud and deceit practised on the 
Registration Officer in view of the provi- 
sion of s. 12, sub-s. (4), Tenancy Act. Thé 
latter provision was obviously an extra sa- 
feguard introducad to prevent or discourage 
as far as possible improper transfers: it 
is an incidental provision, so to speak, 
while the- real nature of the transaction as 
well as the extent to which it can be avoid- 
ed are laid down in s. 13 of the Tenancy 
Act. From this point of view I am with all 
due diffidence unable to accept the decisions 
of Prideaux, A. J. C. in Second Appeal No. 
210 of 1920 and.of Baker, J. CO. and Pri- 
deaux,-A. J. ©., in Zingoba v, Kautikabai 
(5). These decisions proceed largely on ` 
what may be termed the utilitarian argu- 
ment, vig., that registration of such docu- 
ments is forbidden by law and the con- 
nected transaction should be, therefore, 
regarded as illegal ab initio. As I have 
shown, however, the latter proposition can- 
not accurately be postulated of the transac- 
tion in view of its exact. legal nature as 
laid down in the specific provisions of the 
Tenancy Act applicable. The incidental 
argument offered in this case that the docu- 
ment (D-1) being inadmissible in evidence 
ag improperly registered there has been 
no proof in any case of the consideration 
having passed need not detain me as there 
is sufficient independent evidence on record 
regarding the payment of consideration and 
in any event the document would be 
admissible in evidence for a collateral pur- 
pose such as we are concerned with wherę 
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the question involved is whether plaintiff 
should beallowed to share in the possession 
obtained by thee defendants under the 

razinama without contribution to the costs 
of acquisition incurred by the latter. . 

There is another aspect of this matter 
which, deserves consideration. In Zingoba v. 
Kéutikabai (5) Baker, J. C., and Prideaux, 
A. J. C., remarked as follows :— 

“ We think that devices to avade the 
Tenancy Lawshould as far as possible be 
checked and that when a tenant is- induced 
to part with his land to a fractional co- 
sharer and not to the lambardar, the land 
thus becoming khudkasht of the whole pro- 
prietary body, the purchasing cc-sharer 
shouldinot be allowed to claim compensa- 
tion from his other co-sharers because he 
obtained possession by a device intended to 

` defeat the Tenancy Law; and that unless the 
proper mode of procedure, viz., a surrender 
to the lambardar,is followed, other co- 
sharers can claim a share according to 
their share in the village without the pay- 
ment of compensation.” h 

The desirability of effecting such an object 
as this isobvious butthe question is whe- 
ther under the law as it stands at present 
such an object can be attained. I have 
already given my reason for holding that as 
the Tenancy Law stands at present this is 
not so. 

Now how do the-equities stand in a case 
like the present. The lambardar did not 
attack the transfer with the special weapon 
the Tenancy Act put ready to his hands. He 
has chosen to sue in the Oivil Court and 
while nominally impeaching the transfer as 
illegal hé, in reality, founds his cgse upon 
and claims. proportionate possession from 
the defendants without paying his share of 
the cost of acquisition. In other words, he 
is attempting to obtain free in this suit 
what in any ordinary circumstances he 
would have to pay for. The principle “he 
who seeks.equity must do equity” is surely, 
therefore: applicable here. [cf Moolchand 
v. Chittoo (2) .| Lam not at all impressed by 
the contention that the cost of acquisition 
could not be said to be costs “ properly 
incurred” within the meaning of s. 90 òf 
the Indian Trusts Act, 1832. The costs were 
bona fide and reasonable ones: what was 
wrong was that the transaction was carried 
out by aBingle co-sharer and not by the 
landlord as such: the words “ properly 
incurred è obviously mean “ reasonably and 
suitably incurred". I am, therefore, of 
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opinion that the decision in Moolchand v. 
Chitioo (2) is fully applicable in the, 
present case, 

It only remains to deal with the argu- 
ment that the plaintiffs should be allowed 
to recover joint possession of the 4-anna 
share instead of theone-anna share he Santosh 
Rao held himself. The recent Land Re- 
venue Act now includes a definition of 
lambardar but in doing so it only crystallis- 
ed what was already the accepted position 
of sucha functionary. I cannot see any 
reason for holding that the principle laid 
down in this connection in Ramdayal v. 
Gulabia Bai (1) is inapplicable here and I 
cannot see any reason for bolding that the 
plaintiffs are entitled to recover possession 
up to the extent of the 4 anna share when 
there is nothing to show their father has 
brought this suit with the concurrence and 
consent of the remaining co-sharers includ- 
ed in the said share. 

The appeal accordingly fails and is dis- 
missed. Appéllanta must pay the respond- 
ent’s costs in the lower Courts as already 
ordered, 

G. R. D. 


Appeal dismissed. 
Z. K. : 


ALLAHABAD HIGH COURT. 
SECGOND Crvin APPEAL No. 217 oF 1924. 
March 5, 1926. 
Present :—Mr. Justice Kanhaiya Lal 
< and Mr. Justice Boys. 
PARTAP NARAIN SINGH AND oTHERS— ` 
PLAINTIFFS-— APPELLANTS 
versus h 
RAM KUMAR SINGH AND OTHERS— 


DEFENDANTS—RESPONDENTS, 

Hindu Law—Joint family—Separation —Separate 
acquisitions —Burder of proof. 

Where a party comes into Court claiming a share 
in a certain property, it lies upon him to establish the 
fogndation of his case, viz., that the property was 
Hindu joint family property, to which he as a surviv- 
ing member is entitled. . ; 

he presumption of jointmess of a Hindu family 
does not arise where it appears that before the suit 
there has been a division of the family property or a 
seperation in the family al) the members of which are 
living separately, though the date of the separation is 
unknown. [p. 945, col. 2; p. 946, col. L] AH 

Where a family is admitted to be separate on the 
date of the suit, it is ona party who alleges that 
certain acquisitions were made at a time when the 
family was joint to prove that they were so made. [p 
945, col. 2; p. 956, col. L] 

A separation in mess and worship may be due to 
various causes and yet the family may continue joint 
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- in estate. - In other cases separation: may take place 
and yet partition of the family property may be post- 
poned. [p. 947, col. 1.] 


Second appeal from a deeree of the Dis- 
trict Judge, Benares, dated the 5th Noveni- 
ber 1923. 

Dr. M. L. Agarwala and Mr. 
‘Prasad, for the Appellants. 

Mr: Haribans Sahai, for the Respondents. 

JSUDGMENT.—tThe dispute in this 
case relates to some shares in certain pattis 
of the village Kartarpur, and the complaint 
of the plaintiffs isthat in the course of a 
partition proceéding, instituted by Lachh- 
man Das for the partition of his share of 
-the said village followed by certain in- 
termediate applications made by Ram 
Kumar Singh and Mahip Singh for the par- 

“tition of, what they described, as their 
share therein, an order was passed by the 
partition officer in his capacity as Assist- 


Baleshwari 


‘ant Collector on the report of the pat- : 


wari of the village, directing the cor- 
rection of certain entries in the khewat 
in a manner: prejudicial to the rights of 
‘the plaintiffs. The facts of the case are 
somewhat complicated, and we had some 
difficulty in getting the right facts in 
consequence of the manner in which the 
case was presented to us. We give the 
facts as stated to us, or as far.as they 
could be ascertained from the papers laid 
before us for consideration. 


The plaintiffs and the defendant Jadu- 
nandan Singh are the descendants of one 
Salhant Siagh. The defendant Ram Kumar 
Singh isthe son of Mahip Singh and the 
nephew of Mata Din, both of whom form 
a branch of the family from another 
branch of which Salhant Singh was 
` descended. The allegation’ of the plaint- 
iffs. wag that they and their predeces- 
sor Salhant Singh were separate from 
Mahip Singh and Mata Din and alsofrom 
Ram Kumar Singh, the present contesting 
defendant. Ram Kumar Singh, however, 
asserted that he and his father Mahip Singh 
andalso his uncle Mata Din lived Jointly 
with Salhant Singh and his descendants 
up to 1325F. The dispute between the 
parties centred round certain acquisitions 
which had been neade in the nameof Sal 
hant Singh in 1865, 1866, 1863 and 1824. 
There was also a dispute about certain pro- 
perty acquired in the names of the plaint- 
iffs in 1¥01. By an order of the Assistant 

ollector passed on the 26th September 
.q 22 in the mutation proceeding, instituted 
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. was joint. 
„while it could hardly be described as a 
‘joint family, it was equally difficult to say 
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on the report of the patwari above referred 
to, both branches Were recorded as owners 
of the property purchased in the name of 
Salhant Singh. 

The Trial Court fotnd in a judgment 


_which itself isnot free from inconsistencies 


that, the family was separate in mess and 
some cultivation, but in other respects it 
Tt proceeded to observe that 


that it was a separate family, and the con-. 
clusion at which it ultimately arriyed was 
that it was a mixture of both, and that 
the separation would be deemed to have 
taken place in 1325 F. It further found 
that the plaintiffs had no cause of action 
against Mahabirand that s. 233 (k).of the 
U. P. Land Revenue Act (IIT of 1901) barred 
the claim, i 
The lower Appellate Court examined thè 
evidence produced by the parties and 


“came tothe conclusion that, though the 
, evidence was notso clear as it might be, 


the learned Subordinate Judge was right 
in holding that the family was not proved 
to have separated before 1325 F. In arriv- 
ing at that finding it placed the burden of 
proof on the plaintiffs to establish that they 
had made the acquisitions while” the 
family was separate; and since its finding 
was that a separation before 1325 F had 
not been proved, it necessarily upheld the 
finding of the Trial Court that the acquisi- 
tions must be presunted to have been made 
from the joint funds. 
Itis obvious that the burden of proof was 
erroneously laid onthe plaintiffs, for the 
allegation ofboth the parties was that the 
family was separate on the date of the suit. 
The question which the Courts below had 
to determine really related to the status 
of the family at the time when tha acquisi- 
tions were made; and it is manifést that 
if the family was admitted to be separate 
on the date of the suit, it was on the party 
that alleged that the acquisitiqns were 
made aja time when the family was joint, 
to prove that they were so made. In 
Bannoo v. Kashee Ram (1) their Lordships 
of the Privy Council ebserved: “Where a 
party comes into Court claiming a share 
ina certain property, it lies upon him to 
establish the foundation of his case, namely 
that the property was joint property, to 


(1) 3 C. 315: 3 Sar. P. ns J. 181; 3 Suth. P. CO. J. 490: 
Rafique & Jackson's P. O. No, 49; alta Jur, 161; L 
Tad, Des, (x. p.) 788 (P, Q. Ji; 
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which heas a surviving,member was entitl- 
ed. The presumption of jointness does not 
. arise where it appears that before the suit 
there has been g division of the family 
property or aseparation in.the family, all 
the members.of which were living separate- 
ly, though the date of the separation might 
be unknown.” f 
` In Bala Buz v, Rukhmabai (2) it was held 
that ifa person claimed to be entitled to 
a certain property on the death of one of 
the membersof the family, another mem- 
ber of which had admittedly separated 
‘himself much earlier, and no agree- 
ment by the other members to remain 
united or to re-unite, had been prov- 
ed, the ordinary presumption that a 
Hindu family was presumed to be joint 
could no longer be availed ofto establish 
a right to that property, and it was the 
duty of the person claiming that right 
to establish the state of jointness necessary 
to make his claim successful. 

The presumption of jointnesshavin g been 
destroyed by the admission that the family 
was separate on the date of the suit, it is 
for the party, which alleges separation or 

_ Jolntness on a particular date, to entitle him 
toa particular right, to establish the state 
of things which would give him that right. 

On behalf of the defendants-respondents 
reliance is placed on the decision in Ram 
Ghulam Singh v. Ram Behari Singh (3) and 
that of Bhagwani Kunwar v. Mohan Singh 
(4). But in those cases an attempt was 
made to establish that the family was joint 

_ when the right to sue accrued, andthe evi- 
dence went to show that there had been 
separation, though the actual date of separa- 
tion was not ascertainable. In the present 
case the allegation of the defendants was 
that a separation had taken place in 1325 F 
and that of the plaintiffs was that it had 
taken place much earlier. The acquisitions 
made between 1865 and 1894 were made 
in the name of Salhant Singh ana that in 
1901 in the names of the plaintiffs, and in- 
asmuch as the presumption of ,jointness 
was destroyed by the admission that there 
had been a separation prior to the suit, it 
was for the defendants to establish that the 
family was joint when these purchases were 

(2) 30 C. 725; 70. W, N. A 5 Bom. L. R. 469; 30 L 


A. 130; 8 Sar. P. C. J. 470 (P. G). 
(8) 18 A. 90; A. W. N. (1895) 234; 8 Ind. Dec. (N. s.) 


(4) 88 Ind. Cas, 385; 23 A. L. J. 589; A.I R.1925 


P. ©. 132; 49 M. L. J. 55; (1925) M, W. N. 421; 41 0, 
Ju. J. 091; 23 L. W. 211; 890, W. N. 1037 (P, O). 
+ 
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made, or that the purchases had been made 
from the joint family funds. 

As the lower Appellate Court appears to 
have been largely influenced in arriving 
at its finding by the question of burden of 
proof, which was incorrectly thrown on the 
plaintifs who had an ostensible title in the 
disputed property by virtue of the purchases 
which had been made in their names or in 
the name of their ancestor, it is difficult’ to 
acton that finding; and the only course 
open tous is either to send the case back 
to the lower Court for proper findings on 
the evidence adduced, or to go into the 
evidence ourselves and to record a finding 
after hearing the parties. This litigation ~ 
has been going on since 1923, and affects 
materially a partition proceeding now pend- 
ing in the Revenue Court, and we have 
considered it consequently desirable that 
we should examine the evidence ourselves 
and come toa finding on the main ques- 
tion upon which the determination of the- 
title of either of the two contending par- 
ties must clearly rest. We have had the 
assistance of the learned Counsel for the 
parties in going through the evidence and 
we agree with the lower Appellate Court 
that some weight must be attached to the 
opinion of the Trial Court which had an 
opportunity of seeing the witnesses, and 
was in a better position to judge by their 
demeanour which side was speaking the 
truth. ‘he Trial Court relies very largely 
on the evidence of one Babu Sankata Prasad, 
who was a school-master, employed in 
the village in the year 1901-02. -This 
gentleman has since been practising as 
a Pleader and is not connected . with 
either party, and it can hardly -be dis- 
puted that he had an intimate acquain- 
tance with the real state of affairs, be- 
cause, he used to be supplied food by the 
family, and he was working in a school 
maintained in the “house of the parties, of 
which Ramgulam Singh, one of the plaintifs- 
appellants, was the manager. The witness 
lives at present in a village a mile off from 
the village in: dispute, but at the time when 
hewas employed in the school he lived in 
the schcol premises and his statement is that 
though the parties messed separately and 
also cultivated some land separately, they 
had a joint management and a joint staf 
for the collection of rents and also a joint 
cultivation of 8 or 10 ploughs. He further 
states that the collection of rents was made 
jointly, that Ramgulam was a leading 
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member ofthe family, and that from the 
collections made the expenses connected 
with the marriage and funeral ceremonies 
etc. of the whole family were defrayed and 
the stable expenses were also paid from the 
joint fund. In other words, though each 
party messed separately and paid for its 
messing expenses from that portion of the 
land which was allotted toit for cultivation, 
all other expenses in connection with the 
management of the family property, the 
cultivation of the joint land, and the marri- 
age and- funeral ceremonies were jointly 
incurred from the common fund. It not 
infrequently happens that where a family 
outgrows the conveniences at its disposal 
or some of the members have to go for 
their living or work elsewhere, the messing 
becomes temporarily separate, but for all 
other purposes the income of the entire 
family, or ofthe family property, remains 
in the joint stock to meet all common ex- 
penses. As observed by their Lordships 
of the Privy Council in Suraj Narain v. 
Iqbal Narain (5) a separation in mess and 
worship may be due to various causes and 
yet the family may continue joint in estate. 
In other cases a separation may take 
place and yet a partition of the family 
property may be postponed. That was 
not, however, the condition of this family 
atthe time. There was a joint cultivation 
but a portion of-the land was set apart for 
separate cultivation to meet the separate 
messing expenses of some of its members 
or in other words to obviate inconveniences 
due to the growth or bifurcation of the 
family into several branches. The rest of 
the cultivation continued to be joint. 
The entire property was managed by a joint 
staff paid from a common fund. The col- 
lections made by the manager, Ramghulam 
Singh, were kept in a joint stock, and the 
marriage and funeral ceremonies of the 
entire family were met from that fund. 

If there were any doubt about the staus 
of the family in 1901-1902, it is removed 
by the dastur dehi of the village Madasia, 
wherein it was stated that no division of 
properties was made between the co-sharers 
because the memberse of the family lived 
jointly. Both the Trial Court and the lower 
Appellate Court have referred to the above 
document as establishing beyond doubt 


(5) 18 Ind. Cas. 30; 35 A. 80at p. 88; 13M. L. T. 
194; 17 C. W. N. 333: ILA. L. J. 172; (1913) M, W. N. 
183; 17 O. L J. 288; 24 M. D. J. 315; 15 Bom, L, R, 456; 
160. 0. 129; 401. A. 40 (P, C), 
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that the family was joint in 190] and at no 
stage of the case it was ever disputed that 
the mahal and the daséur dehi relied on 
did not belong to the family, or that the 
contending parties were not co-shareis 
theretn. In fact the khewat of mahal 
Ramghulam Rai, also known as Ramghulam 
Singh, of the village Madasia is also on the 
record ; and we have no hesitation in find- 
ing that up to 19U1, at all events, the’ 
family was joint, though, for the sake of 
convenience, some of the members were 
messing separately, and met their expenses 
from some land, which had been allotted 
to each of them for their cultivation. This 
dastur dehi was verified in 1906, Reading it 
with the evidence of Babu Sankata Prasad 
we can safely carry the period of jointness 
up to 1902, that is beyond the dates when 
the acquisitions in question were made. 

On behalf of the plaintiffs-appellants our 
attention has been invited to the statement 
of Ramghulam Singh in a proceeding in- 
atituted by him under s. 145 of the Cr. P. C. 
against Fateh Bahadur Singh and others in 
1921, wherein Ram Kumar Singh is said to 
have stated that he had separated from the 
plaintiffs at the time of the settlement, 
which took place in 1882, and the case of the 
present plaintiffs is said to have then been 
that the property then in dispute, namely,. 
the village Uttargaon, had been acquired 
from the joint family fund. The deposi- 
tion aforesaid wasput to Ram Kumar Singh 
when he was examined in the present case; 
and the Trial Court which recorded his 
statement observes that the witness resiled 
from it. Whether he did so or not, both 
the parties in the present case are seeking 
to resile from the position which they had 
taken up in the criminal‘ proceeding above 
referred to. Ram Kumar Singh now says 
that the family has continued to be joint 
up to 1918, while the plaintiffs choose to 
affirm that it had separated very long ago. 
Each party appears to have been anxious at 
the time taset up allegations which suited 
its case, regardless of the truth, and the 
Courts below have, in the.face of the con- 
flict, rightly confined theif attention to the 
more important of such independent evi- 
dence—oral and documentary—which wag 
forthcoming in the case, and we have -done 
the same in arriving at the conclusion that 
the family was joint when the acquisitions in 
question were made. ~” P 

That being the position, the plaintiffs 


and the defendant Ram Kumar Singh, who  —— 
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is the heir of his father Mahip Singh and 
his uncle Mata Din, must be treated to “be 
the joint owners ofthe properties in dispute 
and the acquisitions must be deemed to 
have been madefrom the jointfund possess- 
ed by the family at the time. It ® not 
disputed that the family had a nucleus of 
some ancestral property and some sale- 
deeds bear evidences of earlier loan trans- 
actions which were either credited towards 
or for which some money was left out of the 
sale consideration. 

It is argued on behalf of the pnas 
that there was a decision in 1882 between 
the present plaintiffs on the one hand and 
Ram Kumar Singh on the other, which 
operated as res judicata, inasmuch as no 
title was set up by Ram Kumar Singh to any 
share in the property, which the plaintiffs 
were then claiming. It appears that in 1864 
a deed of mortgage was executed by some 
Pandey Brahmans in favour of Salhant 


_ Singh and a suit was brought in 1882 for 


the recovery of the money due on that mort- 
gage by foreclosure. Ram Kumar Singh was 
added in that suit as a pro forma defendant 
“by reason of his having asserted his title 
to a portion of the property by a purchase 
‘said to have been madein 1865. It was 
found in that case that that purchase was in- 
valid and unenforceable. Ram Kumar Singh 
did not set up a joint right to the mortgage- 


“bond then in suit, but itis possible that 


that mortgage may have been a separate 
transaction entered into by Salhant Singh 
on his own account. The decision in that 
case cannot in any case affect other pro- 
perty or the points in ea Lae in the 
-present case. . 

It is also urged that the Courts below had 
erred in holding that there was no cause 
of action against Mahabir. We do not 
know whether the name of Mahabir is re- 
corded in the revenue papers. By the order 
passed in the mutation proceeding which 
forms the subject of complaint in the pre- 
sent suit, we do not find that the name of 
Mahabir was directed to be recorded in res- 
pect of any portion of the patti Ram Kumar 
Singh. He is said to have made an inter- 
mediate application for the partition of his 
_share, but we are not aware that any entry 
was made when the order complained of 
was passed which is really prejudicial to 
the rights of the plaintiffs. Theappeal, there- 
fore, fails and is dismissed with costs includ- 
ing inthig Court fees on the higher scale, 

AK Appeal dismissed, 
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‘ NAGPUR JUDICIAL COMMIS- 
“SIONER’S COURT 
SECOND Civit APPBAL ‘No. 20 oF 1925, 
March 17, 1926. -> 
Present:——Mr. Findlay, Officiating J. O. 
GUNAJI AND ANOTHER —PLAINTIFFS — 
APPELLANTS i 
versus ` i 
RAMCHANDRA AND aANoTaER— 
DEFENDANTS— RESPONDENTS. 


- Hindu Law-—Alienation by father—After-born so, 
when may impeach. 

lf thero be an alienation invalidly made by a 
Hindu father where a son was either born or tu 
gremio matris, the rights of any after-born son attach 
thereto and the latter is entitled to „challenge the 
validity of the transaction. [p. 949, & 

Hurodoot Narain Singh v. Beer Narain bdl, 11 w, 
R. 480 and Sabapathi v. Somasundaram, 16 M. 76; 
M. L.J. 244; 5 Ind. Dec. (x. s.) 760, followed. 


Appeal against a decree of the Additional 
District Jud ge, Nagpur, dated the 22nd 


November 1924, in Civil Appeal No. 74 of 
1924, 


Mr, A. V. Wazalwar, for the Appellants. i 
Mr. K. K. Gandhe, for the Respondents. 


JUDGMENT.—The  plaintiffs-appel- 
lants Gunaji and Kashinath, sons of Ram- 
chandra, sued their father and defendant 
No. 2, Chirkut in the Court of the Second 
Subordinate Judge, Second Class, Nagpur, 
for the setting aside of the decree obtained 
by Chirkut in Civil Suit No. 124 of 1922 
for sale of three- fourths of the family house 
in satisfaction of a mortgage, dated i3th 


December 1911, executed by Ramchandra, ` 


his mother Savitri and brother Damu. ‘The 
allegation was that the guardian ad litem, 
Ramchandra, acted fraudulently against the 
interests of the miuor sons, that the mort- 
gage was not for legal necessity and that 
the shares of the minor were not involved. 


The Judge of the First Court gave no 
finding on the question of legal necessity 
and practically decided the suit on the 
greund that the minors were not born on 
the date on which the mortgage-deed was 
executed. The Subordinate Judge ap- 
parently missed the point that it would 
have been sufficient if either of the minors 
had on the said date Been in gremio mairis. 

The plaintiffs appealed to the Court of 
the Additional District Judge who held 
that there had been a failure to prove that 
Gunaji was born on 9th May 1912, or that 
he was in gremio matria on the date of the 
execution of the mortgage-deed. 

The finding of fact of the Additional 


af 
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District Judge is, however, a vague and 


unsatisfactory one, It is difficult to make 
out from his judgment whether he believed 


or not that the Municipal entry (P. 2) 


showing a son as born to one Ramchandra 
Nago on 9th May 1912, referred or not toa 
son of the present _ defendant-respondent 
No. 1. The parties were entitled to a 
definite finding on this point. Apart from, 
this, however, the Additional Distriet Judge 
went oñ to say as follows :— ` 

' “Even assuming that respondent Ram- 
chandra was referred to in the entry, it, 
should have been shown that the particular 
son, to whom the entry related, was alive 
and that he was Gunaji.” 

I am unable to see why this position 
should have been postulated by the Addi- 
tional District Judge. If there was an 
alienation invalidly made by the father, 
when.a son was either born or in. gremio’ 


matis, the rights of any after-born son 


would attach thereto and the plaintiffs in 
this capacity,-even if neither of them was 
the son supposed to have been born or in 
gremio matris on the Yate of the execution 
of the mortgage-deed, would be entitled 


‘MOHAMED SHER KHAN v. 


to challenge the validity of the transaction: . 


cf. Hurodoot Narain Singh v Beer Narain 
Singh (1) and Sobharam Teli v. Makdu (2),- 
a3 well as ae v. Somasundaram (3). 
Baker, O. J. ©., in Man Singh v. Karan 

Singh (4), has fully considered the legal 
incidents applicable in a case like the 
present. He therein pointed out that a 
son cannot object to alienations validly 
made by his father before he was born or 
begotten, but if the alienation was made 
by afather without necessity and without. 
the consent of a son then living, it would 
be invalid not only against him but also 
against any son born before he had ratified 
the transaction. 

Iam of opinion, therefore, that this case 
has been unsatisfactoriby dealt with and 
that the suit must go back to the Court of 
first instance for re-trial. The Subordinate 
Judge has, first of all, to decide wh@ther 
any son was born to Ranichandra or was 
in gremio matris on the date of the execu- 
tion of the mortgage-deed in question, 
Incidently, he will have to find whether, if 
there was any such son, he was either of 
the plaintiffs, or, if, not, whether a previous 


(1) 11 W. R. 480. 

(2) 12 C. P. L. R. 63 at p. 65. 

(3) 16 M. 76; 2 M. L. J. Did: 5 Ind. Dee. (x. s) 760, 
(4) 78 Ind. Cas. 260; A. I. R. 1924 Nag. 205. 
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son had been born to Ramchandra and had 
died. There are yarious other questions 
in the suit relating to legal necessity, fraud 
and the like which require decision, and 
it is impossible in the present state of the 
case to decide the suiton the merits. h 

“Both the judgments and decrees. of the 
lowes, Courts are accordingly reversed and. 
the suit is remanded for re-trial'‘to*the ` 
Court of first instance with directiénd, to 
re admit it under its original number ifthe 
register of civil suits and to proceed to 
determine it on the merits with adyertance 
to the above remarks. The costs ‘Incurred 
in this Court and in the lower Courts will 
follow the event. There will be no certi- 
ficate for refund of Court-fees. 

G. R. D. Suit remanded. 


ALLAHABAD HIGH COURT. 
Szconp Civit Appgat No, 487 or 1926, 
April 7, 1926 f 
Present:—Mr Justice Sulaiman. ; 
MOHAMED SHER KHAN AND OTHERS — 
: DEFENDANTS —APFALLANTS 
VETSUS 
CHAMMAN KHAN AND ANOTHER— 
PLaINTIFFS— RESPONDENTS. 
Provincial Small Cause Courts Act (IX of 1887), Sch. 
I, cl. £1—Civil Procedure Code (Act V of 1908), s. 102 
—Suit for contribution by co- judgment-debior—Second 
appeal. 

A suit bya co-judgment-debtor to recover by way 
of contribution a share of the decretal amount paid 
by him isa suit of the nature of a Small Cause 
and not one falling under cl. 41, Sch. II, of the Provin- 
cial Small Cause Courts Act and, ther efore, no second 
appeal is competent in such case where the value of 
the suitis less than Rs. 500. 

Roshan Lal v. Ram Lal, 4A. LJ. 543; A. W. N. 
(1907) 240 and Ant Ram v. Mithan Lal, 45 Ind. Cas. 
560; 40 A. 135; 16 A. L. J. 44, distinguished. 


Second appeal against a decree of the ` 
Additional Subordinate J udge, Badaun, 
dated the llth December 1925. ? 

Mr. Harnandan Prasad, for the Appel- 
lants. 

JUDGMENT.—This appeal arises’ out 
of a suit*brought to recover by way of con- 
tribution a shareof the decretal amount paid 
by the plaintiff. The decree was a joint 
decree for damages against the defendants. 
The amount claimed was less than Rs. 500. 
In my opinion no second appeal lies to the 
High Court. The suit was obviously one 
of a Small Cause Court nature; and a. 
second appeal is barred. The learned: -Vakil 
for the appellants relies on cl, 41 of Sohe. 
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dulellof the Provincial Small Cause Courts 
Act. That clause obviously applies to suits 
for contributions brought by a sharer in 
joint property in respect of the payment 
made by him of money due from a co- 
sharer. This is nôt the case here. The 
parties are not sharers in any joint pro- 
perty at all. They are co-judgment-deRtors 
jointly liable to pay the amount of the 
ecree. I may refer to Roshan Lal v. Ram 
Lat(1) and Ant Ram v. Mithan Lal (2). 
` Itis lastly urged that this appeal should 
be treated as a revision. ‘ Assuming for 
the sake of argument that the lower Appel- 
Yate’ Court has made a mistake on a point 
af law (which is by no means clear), the 
case does not fall under s. 115, 0. P © 
he Court had the jurisdiction to hear the 
appeal and to dispose of it; whether it has 
done so rightly or wrongly is immaterial. 
It has committed no irregularity in the 
exercise of its jurisdiction. The appeal is 
oie dismissed under O. XLI, r, 11, 


“RL . Appeal dismissed, 
(1) 4 A. L.J- 543; A. W. N. (1907) 230. 
(2) 45 Ind. Cas. 560; 40 A. 135; 16 A. L. J. H. 
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MADRAS HIGH COURT. 
. Sgconp Civic APPEAL No. 983 or 1923. 
: January 8, 1926. 
Present:—Justice Sir Charles Gordon 


pencer, Kr, 
SURYADEVAR MAHALAKSHAMMA 
—PLAINTIFF— APPELLANT 
versus 
VENNAM NAGAYYA AND oTHERS— 


DEFENDANTS—REgsPONDENTS. 

Hindu Law-—-Widow, alienation by—Necessity— 
Purehase of other properties—Beneyfit of estate. a 

Ifthe parties who have to support an alienation 
made by a Hindu widow can show that the estate has 
- been improved by selling immoveable property and 
buying other lands of equal or greater value and more 
convenient for cultivation and management, the Court 
will not set aside such a transaction. [p. 957, col. 1.) 

Inre Krishnasawmi Doss, 13 Ind. Cas. 648; (1912) M. 
W. N. 167; 11M. L. T. 182, andRamsumran Prasad v, 
Shyam Kimari, 69 Ind. Cas 71; 49 I. A. 342 at p. 346; 

Ì M. L. T. 200; 3 P. L. T. 749; A. T. R. 1922P. 0. 356; 

1 Pat. 741; 16 L. W. 956; 21 A. L. J. 18; 9 O. & ALT. 
R. 175; 27 C. W.N. 269; 37C.L J. 356; 44 M. L.J, 
751; 25 Bom. L. R. 634 (R 0), followed. 


Second appeal against a decree of the 
District Court, Guntur, in A. S. No. 157 of 
1922, preferred against a decree of the 
Court of the District Munsif, Tenali, in O. 
8. No. 794 of 1920. 

Mr. G, Lakshmanna, for the Appellant. 


SURYADEVAR MAHALAKSHAMMA V. VENNAM NAGAYYA, 
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- (192D M. W. N. 740. 


(94 1. O. 1926) » 


Mr. Ch. Raghava Rao, for tle Respondents. 

JUDGMENT.--This is an idle suit 
and an idle appeal. The plaintiff, who was. 
the daughter of the last male-holder, brought 
this suit to set aside an alienation made 
by her mother on the 24th February 1900 of 
immoveable property which belonged to 
her deceased father and to racover the 
same, At the trial it came out that the 
land in question was.sold because it was 
situated far away from Kollur, which was 
the plaintiff's mother’s residence, in order 
to buy batter land in Kollur itself Both 
the District Munsif and the District Judge 
found that the sale was valid and binding 
on the plaintiff, because the lands sold 
were situated in an out-of-the-way village 
and yielded very little and because the 
object of the sale was, with the aid of the 
proceeds of the sale and some other money 
contributed by the plaintiff's mother, to 
purchase in plaintiff's name better “land 
which was more convenient for cultivation. ` 
The suit was, therefore, dismissed, 

Now itis argued in second appeal that 
the defendants failed.to prove necessity for- 
the sale. Reliance is placed on a decision 
in Ganesa Aiyur v. Amirthasami Odayar 
“(1) in which Kumaraswami Sastri, J, ob- 
served “Families often own lands at some 
distance from their village and I do not 
think the mere fact that the lands are a 
few miles away would justify a Hindu 
father in alienating the lands.” In that 
case the lands that were sold were within 
10 miles of the Ist defendants village. 
The substantial reason for the Court setting 
aside the alienation in that case appears 
from the words at page 247*, “The family 
was not a trading family or one carrying on 
“money lending business and the starting of 
prospective money-lending transactions is 
no ground for alienating family, proper- 
ties.” The starting of money-lending tran- 
sactions was one of the objects with which 
the family property had been sold. 

Then in Ganap v. Subbi (2) there is this 
observation of Justice Batchelor; “a widow 
can alienate in order to preserve the estate, 
but we donot think that she is entitled to 
alienate merely in order to improve it.” In 
Subramania Chetty v. Chidambaram Mudali 

+ (3) Sadasiva Iyer, J., cabled attention to the 

(0) ba Ind. Cas. 605; 23 M. L. T.245; (1918) M. W. 


Y2) 32 B. 577; 10 Bom. L. R. 9 


27. 
(3) 69 Ind. Cas. 756; 41 M. L. J. 459; 14 L. W. 495; 





~*Page of 23 M. L. T.—{[22] 
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. 
opinion of Sandara Iyer, J.,inIn re Krishna- 
sawmt Doss (4) that manifest benefit’ 
was sufficient and it was not necessary to 
prove necessity for an alienation made by a 
manager of a Hindu family for it to havea 
binding effect on the junior member's 
share. What Sundara Iyer, J. said was “it 
must certainly be shown that the family 
would not lose by parting with ancestral 
lands and-purchasing new lands, This would 
necessitate the giving of evidence to show 
that the new lands are at least not inferior 
in quality’ and value~to the old lands. It 
may beopen to an alienee to establish reason- 
ableness by showing that thethough the new 
lands are not superior in value to the old 


. lands, the family would-otherwise gain by the 


changes.” The learned Judge was inclined 
to substitute the question of whether- the 
sale was a proper and reasonable act’ for 
the question whether it was necessary, in 
cases of alienation. This view finds support 
in the case decided by the Privy Council 
in Ramsumran Prasad v. Shyam Kumari 
(5). Their Lordships point out that the 
word “necessity” when used in this con- 
nection has a somewhat special almost 
technical meaning. They say that if an act 
of alienation of a widow is reasonable and 
prudent and for the interest of the estate 


in matters of compromise, it will fall within _ 


the powers of the holder of a Hindu 
woman's estate, either as being an aliena- 
tion which is deemed to be induced by 
necessity or as being in a parallel position 


to an alienation induced by necessity. I- 


am of opinion that the view taken in 
Ganap v. Subbi (2) as to the meaning of 
“necessity” and “benefit” is too narrow. If 
the parties who have to support an aliena- 


-tion mada by a widow can show that the 


estate Has been improved by selling im- 
moveable.*property and buying other lands. 
of equal or greater value and more con- 
venient for cultivation and management, 
Courts will not set aside such transactions. 
Io Subramanya Chetty v. Ramakrishnamma 


_ (6) a case came before Devadoss, J.,&nd 


myself in which a widow borrowed money 


and improved her husband's estate by com- ' 


(4) 13 Ind. Oas. 618; 1912) M. W. N. 167; 11 M.L. 
T. 182 


. . . . 

(5) 69 Ind. Oas. 71; 491. A. 342 at p. 346; 31M. L. T. 
200; 3 P. L. T. 749; A. I. R.1922 P. Ô. 358; 1 Pat. 741; 
16 L. W. 956; 21 A. L. J. 18; 9 O. & A. L. R. 175; 27 O. 
W. N. 269; 37 O. L. J. 358; 44 M L, J. 751; 25 Bom. L. 
R. 634 (P. Q.. 

(6) 84 Ind. Cas. 868: 20 L, W.627; (1924) M. W. N 
794; A, L R. 1925 Mad, 403, 
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951. 
pleting an unfinished house, We held that 
the reversioner whe had taken the benefit of 
the improvements made by the widow was 
not entitled.to impsach the act of aliena- 
tion by which the estate had been improv- 
ed. The present case is a stronger one, 
because there has been no loss or encum- 
brante upon theestate caused by the aliena- 
tion, seeing that the plaintiff's mother 
left the estate in possession of better lands’ 
in place of those sold away and more con- 
veniently situated for cultivation. 

There are no merits in this second appeal. 
It is dismissed with costs. : 

Y. N. V. Appeal dismissed. 

Z. K. . 


pan a 


ALLAHABAD HIGH COURT. 
Srame Rererance IN S. A. No: 1834 or 1925. 
: February 26, 1926. 
Present :—Mr. Justice Lindsay and 
Mr. Justice Mukerji. 
BACHHAN—Ptaintu FP 
Versus . 
Tas MUNICIPAL BOARD or MIRZAPUR 
. —DERENDANT. 
Court Fees Act (VII of 1870), s ? iv (d)—Suits 


`, Valuation Act (VII of 1887), s.8—Injunction, suit for 


—Valuation—Court-fee payable. 

Under the provisions of s. 8 of the Suits Valuation 
Act the value of a suit for an injunction for the pur- 
poses of Court-fees and of jurisdiction must be the 
same and Court-fee must be paid. according to the 
amount at which the relief sought is valued in tha 
plaint. [p. 952, col. 2.] : Mie 

OFFICE REPORT.—The suit giving 
rise to this appeal was brought for a declara- 
tion of title in respect ofa certain plot of 
land and for an injunction restraining the 
defendant from interfering with -plaintiff's 
‘construction over the land in dispute. He 
valued “the suit at Rs, 1,100 the value of 
the plotin suit and at Rs. 10 the value 
of the injunction prayed for. (vide paper 
No. 105 C on the record and para 7 of the 
plaint). The Court-fees paid on the plaint 
was Rs. 20 only which is too little. Accord- 
ing to a ruling of this Hon'ble Oourt re- 
ported as Jogeshara v. Durga Prashad Singh 
(1) the injunction claimed isa consequential 
relief and consequently the suit falls within 
the purview of s. 7 cl. iv para. (c) of the 
Court Fees Act (VIL of 1870) and is liable 
to be charged with an ad valorem Court- 
fee calculated at Rs. 1,100 which comes to 
Rs. 107-8-0 according to the schedule of 
Court-fees in force at the time when the suit 


(1) 24 Ind, Oas, 679; 36 A. 500; 12 ALL J 8443 
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wes instituted. Rupees.20 having already 
been, paid there is a deficiency of Rs. 87-8 
payable by the plaintiff-appellant for the 
Court of first instance. . 

His claim having been dismissed by the 
first “Court the plaintiff-appellant moved 
the lower Appellate Court in appeal valu- 
ing his appeal at Rs. 1,100 and paying a 
Court-fee of Rs. 20 only. The memoran- 
dum ofappeal to that Court for the reason 
set forth above and according to the schedule 
of Court-fee then in force should have borne 
a Gourt-fee of Rs. 85 out of which Rs. 20 
have already been paid. There is, therefore, 
a deficiency of Rs. 65 payable by the 
plaintiff-appellant for the lower Appellate 
Court. 

The lower Appellate Court dismissed the 
appeal with costs. The plaintiff-appellant 
then preferred this second appeal and again 
_ valued at Rs: 1,100 and paid Rs. 10 only as 
Oourt-fee. As shownabove and with refer- 
ence to the grounds of appeal taken in the 
memorandum of appeal to this Court as 
well as the relief sought by the appeal he 
should have paid here a Court-fee of 
Rs. 85 while. he has paid Rs. 10 only. 
There is, therefore, a deficiency of Rs. 75 


payable by the plaintiff-appellant for this © 


Court. 
. The result is that the deficiency payable 
by the plaintiff-appellant for all the three 
Courts is Rs. 227-3. 
. OBJECTION.—I take exception to the 
stamp report and shall file objections in 
writing if necessary. If the matter is put up 
before the Court, I shall address the Court 
orally. 
“Dr. K.N. Katju, for the Appellant. 
esa MT. Sankar Saran, for the Respondent. 
“ JUDGMENT.—We have heard the 
Counsel for the ‘plaintiff-appellant in this 
case in connection with the Office Report 
dated the 17th of February 1426 regarding 
the deficiency in the Court-fee in all three 
Courts. According to the Office Report there 
is a deficiency of Rs. 227-8 payable by the 
plaintiff-appellant. ° 

In our opinion the Office Report is correct, 
The suit was brought for the purpose of 
obtaining a declaration of title regarding a 
certain piece of land in Mirzapur and for’ 
the declaratory relief a Court-fee of 
Rs. 10 was paid. Further relief was sought 
in that the plaintiff asked the Court to issue 
a perpetual injunction restraining the Muni- 
cipal Board of Mirzapur from interfering 


jn any way with the construction of a 
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chabutra which the plaintiff desired to erect 
on the land in question. ; 

In para. 7 of the plaint we find the follow- 
ing “For purposes of jurisdiction the value 
of the thing claimed is Rs. 1,100 and for: 
payment of Court-fee it is Rs. 10 in res- 
pect of declaration and Rs. 10 for the issue 
of an injunction.” 

As regards the relief by way of declara- 
tion there can be no dispute, As regards 
the Court-fee payable for relief by way of 
an injunction that is regulated by s. 7 iv 
(d) of the Court Fees Act, which lays down 
that in a suit to obtain an injunction the 
Court-fee shall be paid according to the 
amount at which the relief sought is valu- 
ed in the plaint or memorandum of appeal. 

We have to read this along with:s. 8 of 
the Suits Valuation Act, Act VII of 1887, 
according to which in suits of the class we, 
are now considering the value as deter- 
minable for the computation gf Court fees 
and the value for -purposes of jurisdiction 
shall be the same, In this case for purposes 
of jurisdiction, the plaintifi valued what he 
calls, the “thing claimed” at Rs. 1,100 
and consequently the suit was instituted 
in the Court of the Subordinate Judge. It 
seems to us, therefore, that having regard 
to the provisions of the two sections just 
mentioned the plaintiff was bound to pay a 
Court-fee for relief by way of injunction 
on the valuation of Rs. 1,100 and that is 
what the office has reported. 

We, therefore, direct that this appeal be 
not heard until the plaintiff-appellant has 
made good the deficiency reported by the 
office. Of course, the appellant is at liberty, 


. if he desires to avoid the payment of the 


deficiency reported in respect of this Court, 
to amend his plaint and memorandum of 
appeal. We give the plaintiff an oppor- 
tunity to do so. We allow a month for 
making good the deficiency. 

Z. K. Order accordingly, 


Semana 


OUDH CHIEF COURT. 
Divorcs Cass No. i oF 1926, 
Ni March 2, 1926. 

Present:—Mr. Justice Ashworth, 
ROBERT HENRY LEADON —APPLICeNT 
versus 
ETHEL MAY LEADON AND ANOTHRR— 


| OPPOSITE PARTY. 
Divorce Act (IV of 1869), ss.3 (D, 10—Oudh Chief 
Court, whether has original jurisdiction to entertain 


[94 L 0, 10926], 
petition for divorce—Residence within jurisdiction, 
nature of —Interpretation of Statutes. 

‘Where an Act says that'a -person may present a 
petition toa particular Court, it must be inferred 
that it means that the Court shall have power to 
entertain and decide the petition. [p. 953, col. 2.] 

‘Generally a qualifying word ina Statute must be 
made to qualify the word nearest to it. [p. 954, col. 1.] 

‘Under s. 10 of the Divorce Act the Oudh Chief 
Court has original jurisdiction in matters of divorce 
under the Act. [p. 953, col. 2.] 

The word ‘together’ in s. 3 (1) of the Divorce Act 
governs only the word ‘resided’ and not the word 
‘reside’. Where a petitioner and respondent both 
reside within the jurisdiction of a Court, even though 
they did not reside together within the jurisdiction of 
auch Court, the Court has jurisdiction to entertain a 
petition for divorce. [p. 954, col. 1.] i 

Application for dissolution of marriage 
with damages instituted on the lst Feb- 
ruary 1926 disposed of by Mr. Justice 
Ashworth, dated the 2nd March 1926. 

Messrs. F'. Carlton and H. K. Ghosh, for 
the Applicant, 

Mr. St. George Jackson, for Mr. J. H. 
Thompson, Opposite Party. é 

Mr. Motilal Saksena, for Mrs. E. M. 
Leadon, Opposite Party. _ 

JUDGMENT.—Ih this case Robert 
Henry Leadon petitions for the dissolution 
of his marriage with Ethel May Leadon 
on the ground of her misconduct, The 
misconduct alleged is that she lived in 
open adultery in Wazirganj, Lucknow, for 
the peried of almost two months, June and 
July 1925, with John Hope ‘Thompson, co- 
respondent, and on divers occasions with 
other unknown persons committed adultery. 
The defence consisted ina denial of mis- 
conduct, and in the -averment of such 
misconduct on the part of the petitioner 
himself as would make it improper for 
him to obtain a decree, even if he could 
prove his allegations against the respondent 
and cd-respondent. John Hope Thompson 
was made co-respondent in this case. 

The following issues were framed by the 
Court :— ° | 

1. Has this Court original jurisdiction 
in respect of divorce ? m f 

2. If so, has it local jurisdiction ein a 
case where the husband and wife, as ad- 
mitted in the plaint, last resided together 
in a place outside the Province of Oudh ? 


3. Did the respondent, Ethel May Lea- , 


don, in June and July 1925 live in open 
adultery with the co-respondent, John 
Hope Thompson ? 

4. Has the petitioner since March 1923 
been guilty of misconduct with a Mrs. Cole 
and should he, on that account, be refused 
a divorce? 


ROBERT HENRY LEADON D. 
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5, What damages, if any, should the 
petitioner be awarded against the alleged 
co-respondent, John Hope Thompson? 

6. What should be the order as to costs? 

As to Issue No. 1 the argument: put for- 
ward by the co-respondent’s Consel was 
thatethe jurisdiction of High Courts in 
respect of divorce is conferred by s. 4 of the 
Indian Divorce Act, IV of 1869. That 
section only continues the jurisdiction 
already possessed by High Courts at the: 
date when the Actcame into force. It is 
common ground that at one time the Judi- 
cial Commissioner was the District Judge, . . 
within the meaning of the definition of this 
expression in s. 3 (2) of- the Act, but that 
subsequently the District Judge of the par- 
ticular district where the case was brought 
was substituted for the Judicial Commis-- 
sioner as District Judge within the meaning 
of the expression “District Judge.” Up to 
the time then whenthe Oudh Chief Court 
Act, IV of 1925, brought into existence 
the Chief Court of Oudh, the original and 
appellate jurisdiction in respect of divorce 
proceedings was vested in the Allahabad 
High Court, and not in the Judicial Com- 
missioner's Court. If s.4 were, therefore, 
the only section that conferred ‘powers of 
original jurisdiction in divorce proceedings 
on High Courts, the Chief Court of Oudh 
would not possess such jurisdiction. It is, 
however, plain that s. 10 and not 8. 4 is 
the section which confers jurisdiction on 
High Courts generally. This section begins 
“ Any husband may present a petition to the 
District Court or to the High Court, ete.,” 
Section 4 merely applies to High Courts 
which, before the Divorce Act came into 
force, ehad jurisdiction. If s. 4 were 
omitted, s. 10 would.suffice to confer on all 
High Courts powers of original jurisdiction 
because where an Act says that a person 
may present a petition to a particular 
Court it must be inferred that it means 
that the Court shall have power to entertain 
and decide the petition. 

As todssue No. 2, the present place of 
residence of the petitioner must be held to 
be Rae Bareli, where he was posted two 
years ago as a Reserve Inspector, and where 
he is still posted, and where he maintains a 
bungalow with his furniture therein. It is 
equally true that the respondent has re- 
sided for a year at Lucknow. Both parties 
must, therefore, be deemed to reside within 
the local limits ofthe Chief Court of Oudh. 
It has been urged that the expression 
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“within the local limits of......... whose 
jurisdiction under this Act the husband 
and wife reside or last resided together,” 
which occurs in s. 3 (1) of the Divorce Act, 
should be so construed as to make the word 
“together” qualify not only the word 
‘resided ” but also the words “resided to- 
gether.” This question came befor® a 
Single Judge of the Bombay High Court, 
Borgonha v. Borgonha (1). It was held that 
the word,“ together” does not govern the 
word “reside” in the section. In this case 
Durand v. Durand (2) was followed, which 
was,a decision of three Judges in Cal- 
cutta, and a previous two Judges decision 
of the Bombay High Court, Xavier v. 
Xavier (3), was not followed. The matter 
again came up before a Full Bench of the 
Punjab Chief Court, and there two Judges 
held that the word “ together” does not 
govern the word “reside.” Some doubts on 
the matter were expressed by Mr: Justice 
Rattigan. The preponderance of opinion 
appears, therefore, to be in favour of mak- 
ing the word “together” govern only the 
word “resided.” The general rule is that 
a qualifying word shall be deémed to 
qualify the word nearest to it. For -this 
reason I adopt the view for which there is 
the greater authority, and decide that the 
fact of the petitioner and respondent both 
residing within the jurisdiction of this 
Court, even though they did not reside 
together, is sufficient to give this Oourt 
jurisdiction. 

As to Issue No. 3, the chief witness is a 
man named Makhi Lal, who is at present 
cook of the Sergeants Mess at the Police 
Lines. He has to admit that the petitioner's 
brother actually hands him over his wages 
at present, His story is that about July 
1925, when he was in the service of the 
co respondent, Thompson, he was sent by 
Thompson to the respondent to cook for her 
in Wazirganj where she lived alone. He 
never spent the night there, but says that 
he saw the co-respondent using the one 
bed inthe bedroom in the day-time. This 
man’s evidence is worth little. It is un- 
likely that he ever saw the respondent and 
co-respondent occupying the bed in the 
day-time, There arè many other things in 
his evidence Wn mwxe if open to grave 
suspicion. The other two witnesses are 
neighbours at Wazirganj of the respondent, 


(1) 59 Ind. Cas. 931; 44 B. 924; 22 Bom. L. R 361, 
2) 14 W. R. 416. 
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They identify not the co respondent, but 
the co-respondent's brother as a person 
who used to visit and stay the night with 
the respondent. The evidence of Mohammad 
Raza, who is a drill master on Rs. 35a 
month, is too vague to be relied upon, 
while that of Syed Mohammad Jaffar, a 
clerk in the Travelling Ticket Examiner's 
section of the Railway, is not convincing. 
The petitioner’s case was that thé respond- 
ent lived in open adultery for two months 
with the co-respondent. If this were the 
case, there should have been better evi- 
dence available, The respondent admits 
that while living at Wazirganj; the co- 
respondent, Thompson, used to visit her 
occasionally in the day-time, but that he . 
merely visited her asan acquaintance. J am 
not convinced that this is not truth. The 
petitioner is very anxious to geta divorce as 
is proved by his having already brought an 
abortive petition at Allahabad. Anyway, 
the evidence produced in this case is insufh- 
cient to convince me that there has been 
the misconduct alleged against the respond- 
ent. . 

As to issue` No. 4, it is unnecessary to 
decide this issue, but it may be said that 
there is no evidence of any value to prove 
the petitioner's misconduct with a Mrs. 
Cole. ` : 

Issue No. 5 does not arise now. 

As to Issue No. 6, the petition is rejected 
with costs to the co-respondent. For the 
respondent Mr. Moti Lal Saksena appeared 
and stated during arguments that he had 
not been paid any fee but that a reasonable 
fee might be allowed him. I should have 
been disposed to allow him a fee ifthe 
rules permitted. The rules made under 
s. 27 of the Legal Practitioners Act, XVIII 
of 1879, by the late Judicial Commissioner 
assert forth in para. 272 of the Oudh Civil 
Digest. These rules were applicable not 
only to the subordinate Courts but also to 
the Judicial Commissiqner’s Court. Until 
new rules are framed these rules apply to- 
the Qudh Chief Court.. They do not con- 
fer on the Chief Court of Oudh a power to 
allow any fee where no certificate has been 
signed Accordingly no fee can be allowed 


to the respondent. . 


Z. K.’ Petition rejeċted, 


a 
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MADRAS HIGH COURT. 
Civit APPEALS Nos. 54 AND 80 or 1922. 
July 31, 1925. 
Present:—Mr, Justice Odgers and 
Mr. Justice Madhavan Nair. 

“A. RAMANATHAN CHETTIAR AND 
OTHERS—DEFEN DANTS—APPELLANTS 
versus 
KANAGASABAPATHY: CHETTIAR 


AND OTHERS— PLAINTIFFS-—RUSPONDENTS. 

Religious Endowments Act (XX of 1863), s. 14— 
Temple Committee—Breach of trust—Trustee, appoint- 
ment of—-Undischarged insolvent removed from Gov- 
ernment service, whether can be appointed, 

An insolvent ought not to be appointed to a position 
of trust since a necessitous man is more likely to be 
tempted to misappropriate trust funds than one who 
is wealthy and besides a man who has not shown 
prudence in managing his own affairs is not likely 
to be successful in managing those of other people. 
[p. 958, col, 1.] 

Where persons in a fiduciary capacity make an im- 
proper choice of a person to fill an office of trust, they 
must be held to have been guilty of a breach of-trust 
and it would be wholly wrong to say that after all 
the choice “was not improper because it has turned 


- out that no material damage has been done to the 


institution through the improper appointment. [ibzd.] 


Where the members of a, Devasthanam Committee 
under the Religious Iindowments Act appointed to 
the trusteeship of a temple with an annual income of 
about 2 lakhs of rupees a retired Government servant 
who was an undischarged insolvent and had been 
removed from Government service before the age 
limit without a pension for flagrant . violation of the 
Government rules regarding the conduct of public 
servants : 

Held, that in the matter of the choice of the trustee, 
the members were guilty of a'breach of trust in that 
they had not done their duty or acted reasonably in 
the interests of the institution of which they were in 
charge and they were accordingly liable to be remoy- 
ed by Court under s. 14 of the Act. [p. 959, col. 2.] 

Appeals against a decree of the Dis- 
trict Court, Madura, in O. S. No. 1 of 
1921. l 

Messrs, T. Rangachariar, T. Nallasivam 
Pillat and C.S. Venkatachariar, for the 
Appellants. 

Messrs. T. R. Venkataramasastri_ and K. 
V. Krishnaswami Atyar, for the” Respond- 


- ents. 


JUDGMENT. 

Odgers, J.—In the former of these 
appeals defendants Nos.2-and 4 are the 
appellants but Mr. T, Rangachariar inform- 
ed us that he is only instructed to appear 
for tbe’4th defendgntand we have cpnse- 
quently heard no argument on behalf of 
the 2nd defendant, In A. S. No. 80, 5th 
defendant is the appellant and appears 
by Mr. ©. 8S. Venkatachariar. The suits 
were brought by certain worshippers in 
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the temple of Sri Sri Minakshi Sundares- 
waral and other connected temples ‘Com- 
prised in what is commonly known as the 
“Madura, ete., Devasthanams.” In the suit 
to which A. 8. No. 54 relates, the 
principal prayer was for removing the de- 
fendants from their respective offices. A. 
S. No. 80 is an appeal from the, same 
decree by one of the defendants (defend- 
ant No. 5) in that suit.. It is of some 
importance to describe the defendant. First - 
defendant is one Kuppuswami Mudaliar, the 
manager of the Sri Minakshi Sundaréswaral 
temple. The other defendants are or were 
members of the Committee of the said 
temple. The second defendant A. Ramana- 
than Chettiar, as has been stated, does not 
appear to argue before us. Third defend- 
ant, C. Sambasiva Mudaliar, gave evidence 
in the caseasD. W. No. 1 to which: evi- 
dence more particular reference will be 
mace by and by and at the end of a lengthy 
cross-examination tendered his resignation 
to the Judge so that he has now ceased to 
Þe a member of the Committee. Fourth 
defendant is one Tirugnana Sambanda 
Pandara Sannadhi whose conduct will be in 
question in considering the subject-matter 
of this appeal. Fifth defendant is one A. 
Rangaswami Aiyar, who, I understand, is a 
leading Vakil in Madura and has held the 
position of Public Prosecutor and Govern- 
ment Pleader. The 6th defendant is K, V. 
Subramania Aiyar who is,as a matter of 
fact, dead and has been exonerated by the 
learned District Judge who.tried the suit. 
The District Judge has ordered the removal 
of defendants Nos. 2,4 and 5. As stated, 
2nd defendant does not appear before us to 
urge his appeal. Weare, therefore, con- 
cerned only with the cases of defendants 


- Nos. 44nd 5. The grounds on which the 


4th defendant has been removed from his 
office are two: (1) that he took part in ap- 
pointing one T.. Minakshisundaram Pillai 
as trustee of theinstitution at the end of 
the year 1920 and (2) that he was responsi- 
ble directly or indirectly for the non- 
performance or imperfect performance of 
the Chithrai festival in the plaint temple in 
April 1921. With regard to the 5th defend- 
ant the only charge agéinst him is No. 1 
eabove, namely, that be voted for T. Minak- 
shisundaram: Pillai as trustee of the temple. 
It will, therefore, be convenient to pro- 
ceed to investigate the appealin the first 
instance by taking the first charge which 
is common to both the 4th and 5th de- 
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fendants. Fourth defendant was selected to 
the Temple Committee in 1919, and the 5th 
defendant in 191} and the first point at 
which .it is necessary to take up the matter 
is September 1920 when, in answer to the 
advertisement for a joint manager, a tele- 
gram Ex, CCCI was received by the Temple 
@ommittee from Minakshisundaram Pillai 
on the 20th of: that month. The original 

` idea seems to have been to associate a joint 
manager with Chockalingam Chettiar, who 
was. the manager at that time. . There was 
apparently some inclination on the part of 
“the Committee to get rid of Chockalingam 
Chetti, because in letter Ex. OVI dated 
25th September, Minakshisundaram Pillai, 
applied for the post of manager which had 
not yet been notified as vacant, but Chocka- 
lingam Ohetti, resigned on the 27th Septem- 
ber, and it was then incumbent upon the 
Committee to appoint a new manager. They 
had two meetings on ‘the 3rd-and 5th 
October, 1920 to consider this question, but 
apparently it was then resolved merely to 
eall for further applications for the post, 
and we are told that as many as 37 appli- 
cants applied and on the 17th October, the 
Committee again met to consider the appli- 
eations. The proceedings are contained in 
Ex. XI, in which we see the names of the 
applicants for this post. It is quite evi- 
dent that this question of appointing a 
manager was made acommunal question. 
D, W‘No.1 frankly says that he wanted to 
appoint a Non-Brahmin Manager. So did 
the 4th defendant and at the mesting of 
the 17th October he was not for appoint- 
ing anybody but Minakshisundaram Pillai. 
Again. the witness points out that in nearly 
all the resclutions passed by the Committee 
there has been this controversy and that he 
has joined defendants Nos. 2 and 4 against 
defendants Nos.5 and 6 because they are 
Non-Brahmins. The attitude of defendants 
Nos. 5 and 6 throughout was that they did 
not want a Non-Brahmin Manager. It will 
be observed that three members of the Com- 
mittee, defendants Nos. 2 to 4, were Non- 
Brahmins whereas defendants Nos. 5 and 6 
were Brahmins. The Non-Brahmin majority - 
defeated atleast 5 tandidates proposed by 
one or otherof the Brahmin members. A” 
good deal of discussion has arisen as to 
who exactly proposed the name of Minckshi- 
sundarain Pillai. Third defendant as D. W. 
No. 1 was the only witness for the defend- 
ants ‘Nos. 2 to- 4-and his evidence has been 
characterized by the Judge as truthful 
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though in many cases what he said was 
to his own detriment. It appears to me, 
therefore, that we must accept the opinion 
of the Judge who sawand heard the wit- 
ness give his evidence. He says that hé 
thinks that the 4th defendant must have 
proposed Minakshisundaram Pillai and that 
the 5th defendant approved his nomination, 
The only members of the Committee tó 
whom Minakshisundaram Pillai was known 
at the time were defendants Nos. 5 and 6. 
Sixth defendant may be immediately dis- 
missed. from consideration as he voted 
against the appointment. Third defendant 
(D. W. No. 1) says that though he first met 
him (Minakshisundaram) at the 5th defend- ` 
ant's house, the latter did not recommend | 
him until the meeting of the 17th October, - 

The 5th defendant knew Mirakshisundaram 
Pillai previously as they were both ardent 
theosophists. It does not seem to me to 
matter as to whether Minakshisundaram 
Pillai was actually proposed by the 4th de- 
fendant or 5th defendant. We know that he 
was elected by a majority of 4 to lof the 
Committee (i. e.) that the 5th -defendant; 
though a Brahmin, apparently convinced 
that none of the Brahmin candidates had 
any -chance, eventually voted for his fellow 
theosophist, It may be somewhat reasonably 
asked what the objection is to the nomi- 
nation and election of this man Minakshi- 
sundaram Pillai. The objection to him 
may besummed up. Hehad beenfor 23 
years a Tahsildar in Governmentservice and 
he left that service before the age limit 
without a pension and he was further at 
the time of his election an undischarged 
insolvent. In these circumstances, we are 
asked to say whether those who voted for 
this man exercised their discretion as reason- 
able business-men charged with the duty 
of protecting an institution whose yearly 
revenues, we are told, amount to about to 
two lacs of rupees,” Much argument has been 
expended on the reasons or possible reasons 
why Minakshisundaram Pillai left Govern- 
ment service. In an affidavit filed by him- 
self in O. S. No. 63 of 1921 he says he 
was “removed” from Government service 
for “flagrant violation of the rules regulat- 
ing the conduct of Gowernment servants.” 
D. W. No. l states that -Minakshisundaram 
Pillai never placed any credentials before 
the Committee; that when the 4th defend- 
ant met Minkshisundaram Pillai, in the 
5th defendant’s house about the 23rd or 
24th September, 1920, he then learnt that 
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he was an undischarged insolvent and that 
he had been a Government servant. The 
witness says:-— = 

“I thought from what was said that papers 


should be gone intoso as to how his Govern: ` 


ment service determined.” 

There seems to be no doubt that Minakshi- 
sundaram Pillai had told the Com- 
mittee or, at any rate Jet it be known, that 
he had been adjudicated insolvent and had 
been a Government servant. D. W. No. 1 
says that Minakshisundaram Pillai showed 
him (the witness) some printed papers. 
From these papers the witness says he 
found that his services were dispensed with 
and he was not dismissed. The papers 
shown to him did not appear’ to be final 
and he took Minakshisundaram Pillai on 
trust as to the truth of the printed papers 
“without his producing any official com- 
- munication. Minakshisundaram Pillai, held 
office for about a monthand a half. As 
early as 23rd October, 1920, a petition by 
worshippers was addressed to the Temple 
Committee pointing out the disabilities 
under “which Minakshisundaram Pillai 
laboured and protesting against his appoint- 
ment. The petition: further asked for a 
full and responsible statement on the points 


A, points out that the previous petition 
remained unanswered that the petitioners 
understand that the resignation of Minakshi- 
sundaram Pillai, was due to the fact that 
the Official Receiver attached the greater 
part of his salary and the petitioners, there- 
fore, ask that in tilling up the vacancy the 
proceedings cfthe Committee shall be in 
public. 

With regard to the 5th defendant it is con- 
tended that though he voted for Minakshi- 
sundaram Pillai he insisted that certain 
conditions should be fulfilled which, it is 
said, would protect-¢the institution. Those 
conditions were that he should only hold 
the office for 5 years, that he should fuenish 
security for Rs. 10,000 and that he should 
file ascheme suit as soon as possible. Al- 
though the 4th defendant had not the 


courage to go into the box the 5th defend-, 


ant did so as D. W. No. 2. He say8 that 
he agreed to support defendants Nos. 2 to 
4 over Minakshisundaram Pillai’s appoint- 
ment if they would agree to his (5th de- 
fendant’s) conditions as he did uot want to 
‘ encourage any internal animosity such as 
` wag rife at about that time. Apparently 
- the idea of the Sth defendant as stated was 


e 
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that in the scheme there would be a provi- 
sion against the manager’s post being held 
by an insolvent so that if Minakshisunda- 
ram Pillai did not get his discharge within 
a short time he would ipso facto cease to 
be “manager. Fifth defendant admits: that 
he had known Minakshisundaram Pillai as a 
theosophist for 5 to 10 years and that .he 
received from Dr. Annie Besant a letter of 
recommendation to him which, howéver, 
neither he nor, I imagine, anybody else 
could describe as strong, Fifth defemdant 
says that from subsequent events he is 
prepared to ascribe improper motives to 
defendants Nos. 2 and 4 in appointing 
Minakshisundaram Pillai. His whole exs 
cuse isin aword that Minakshisundaram 
Pillai “would have been appointed in any 
case by Non-Brahmin majority on the Com- 
mittee and that knowing that, he (the wit- 
ness) thought it was better that he should 


“be appointed on the conditions laid down 


by him. The latter admits that with re- 
gard to his retirement from service he was 
shown one paper and he did not pay any 
real attention to it nor did he call for 
any more papers on this subject or on the . 
matter of his insolvency, The witnegs 


` adds:— 
raised and on the 9th December 1920, Ex. ` 


“I did not want to make further eù- 
quiries asin my then view he was not a 
suitable candidate even for the joint-mana- 
ger’s post. A fortiori I thought him unfit 
to be manager. I regarded him as not 
suitable until 17th October, 1920. I thought 
his appointment against the interests of 
the Devasthanam under normal conditions, 
When I changed it was because the evil 
was one that could not be avoided and 
which I wished to minimise as far as pos- 
sible.” 

It is difficult to see how if Minakshi- 
sundaram Pillai was not a suitable person 
to be’appointed the conditions have made 
any material difference. To begin with it 
is doubtful whether it is within the powers 
of a Committee under the Act of 1863 to 
appoint a trustee fora limited term, Second- 
ly, itseems very douptful if’ the security 
said to have been furnished by the sons of 
Minakshisundaram Pillai was of any real 
value. No Committee member seems to 
have considered ithis duty to really in- 
vestigate the matter. The only enquiry 
made by the 5th defendant as tothe value 
of the properties was at the meeting of the 
17th October by asking the members, which 
of course amounts to nothing at all. Again 
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it is very difficult to see how the manager 
could have been forced to bring a scheme 
suit and itis suraly improbable that he 
would have done so voluntarily consider- 
ing that oneof the terms was that no insolv- 
ent was to hold the post. Jn my opinion, 
the conditions sought to be imposed were 
entirely illusory’ and were put in because 
the Committee, as a body, were aware that 
the appointment of Minakshisundaram 
Pillai was entirely 1mproper and in order 
that they might be able to meet objectors 
with some form of guarantee. It is of 
course perfectly clear in law that an insolv- 
ent ought not to be appointed toa posi- 
tion of trust of this sort. In Zemindar of 
Kalahasti v. Ganapathi Iyer (1) Abdur 
Rahim and Burn, J., observe as follows:— 

“Wethink that the observation of Jessel, 
- Master of Rolls in In re Barker's Trusts (2) 
affords a proper guidance to the Court in 
cases of this character: ‘a necessitous man 
is more likely to be tempted to misappro- 
priate trust funds than one who is wealthy 


and besides a man who has not shown. 


prudence in managing his own affairs is 
not likely to be successful in managing 
those of other people.’ ” 

1 cannot hold that either of these Com- 
mittee members, defendants Nos. 4 and ý, 
did their duty or acted reasonably in the 
interests of the institution of which they 
were Committee members in giving their 
vote for this man Minakshisundaram Pillai. 
It is said that, asa matter of fact, no loss 
has occurred to the Devasthanam through 
this appointment. It seems to me that, 
that is entirely a perverted way of regard- 
ing the matter. Ifan improper choice is 
made by a person in a fiduciary capacity it 
seems to be wholly wrong to say that after 
‘all the choice was not improper because 
as it turns out that no material damage 
has been done to the institution through 
the improper appointment. Even so this 
is apparently notcertain. Minakshisunda- 
ram Pillai resigned on the 9th December, 
1920 asking it as a condition of his resigna- 
tion that his security bond should be can- 
celled. This was’ accepted by the Com- 
mittee and the security bond was return- 
ed to him on that very day. D. W. No. 1 


ays:— 
x We had seen the accounts at that time 
which gave us no room to suspect defalca- 


1) 48 Ind. Cas. 897; (1918) M. W. N. 555. 
6) (1876) lOb. D. 43;.45 L. J. Oh, 58; 24 W. R. 
264. 
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tion or warrant usin keeping the security 
bond alive.” . 

But later on he says: 

“The Derasthanam had a complicated 
system of accounts. They are hard to 
understand without the help of trained 
professional auditors. Without such assist- 
ance it will be hard to find out any itre- 
gularity. The Committee had no such 
assistance when it looked into the ac- 
counts.” 

The witness also states that the resolu- 
tion to cancel the. security bond was in 
his opinion premature. He further adds 
that by the cancelling of Minakshisunda- 
ram Pillai’s security bond he considers 
that the interests of the Devasthanam have 
suffered because of his having expended 
or drawn sums which he should not have 
expended or drawn for which the Devas- 
thanam may be held liable. Fifth defendant 
as D. W. No. 2 states that the accounts of 
Minakshisundaram Pillai’s management 
have not so far been audited. Therefore, 
it appears to me, that these two persons, 
defendants Nos. 4 and5 by voting for the 


. appointment of this undischarged insolvent 
Tahsildar who had, in his own words, been : 


removed from Government service for a 
flagrant breach of the rules regulating the 
conduct of Government servants of which 
we have no details had acted improperly 
and that men who can lend themselves to 
an appointment of this sort are entirely 
unfitted to carry out the responsible 
duties with which they were entrusted. 
This is possibly more so in the case of a 
man ofthe world like the 5th defendant 
than in the case of the former. But in 
neither case can_I find any excuse or pallia- 
tion for theirconduct. In the case of the 
dth defendant, there is, as I stated at the 
outset, a further charge which I propose 
to treat very shortly. I have stated that 
Minakshisundaram Pillai resigned on the 
9th, December, 1920, The Ist defendant, 
Kuppuswami Mudali, was then appointed 
manager. He apparently was a weak in- 
dividual who was easily swayed by the 
Committee. A matter which was-investi- 
gated at some length, by the District Judge 
and which hasin fact been the subject of 
more than one proceeding in this Court 
is the undue interference with the trustees 
by the Committee of this Devasthanam. I 
do not proceed with this matter as the 
learned. District Judge has decided that it 
is not sufficient to warrant the removal of 
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any Committse member on this ground. 
But the events immediately preceding the 
suit and which no doubt gave rise to dis- 
putes in the institution are that soon after 
the appointment of Kuppusami Mudaliar, 
namely, on the 30th December, 1920, the 
2nd defendant complained that the pipers 
were not carrying out their duties in the 
temple properly (Ex. DDD). The Bhattars 
had apparently for some time been in the 
habit of engaging theservices of the pipers 
on private occasions in their own houses 
and this had increased to such an extent 
as to detract them from their proper piping 
services in the temple. The Committee 
then passed’a resolution on the complaint 
of the 2nd defendant that a written per- 
mission should be taken by the pipers 
before they are engaged in these private 
festivals. The trouble seems further to 
have increased by an alleged insult to the 
2nd defendant of which he complained in 
Ex. LXVI on the 20th January 1921, and 
he accuses the Bhattars with want of res- 
pect to himself. Thi came up on the 
23rd January, 1921, Ex, XLII, in which the 
two Brahmin members thought that the 
matter might be recorded and the others 
thought that the matter should be referred 
to the manager for disposal. This state 
of things séems to have gone on—we are 
left without any detailsa—till the approach 
of the Chithrai festival in April when 
owing to the strike of the Bhattars and the 
attempt to bringin substitutes to carry on 
the festival resulted in something like an 
open riot within the temple, so much so 
that an application had to be made to the 
Town Magistrate under s. 144, Cr. P. CO. A 
Nadar Magistrate arrived with European 
Police Sergeant wearing boots and various 
incidents offensive to thescruples of the 
worshippers appear to have taken place. 
The learned Judge finds éhat defendants 
Nos, 2 to 4 not only*kept aloof in this 
crisis but threw obstacles in the way of 
things being properly done. In a wofd 
these three defendants never showed their 
faceat all. Fourth defendant is said to have 
been found in the 5th defendant's house 
and the excuse they have is that they were 
all in danger of their’lives. The learned 
Judge has examined the evidence very 
carefully as to this chargein which only 
the 4th defendant is concerned, andI am 
not prepared to say thathe is wrong. But 
I think we possibly have not the whole 
history of this quarrel between the Bhattars 
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and the manager and the Committee 
before us. The Bhattars, no doubt, ima- 
gined themselves to be jn an impregnable 
position from the fact that they hold an 
hereditary office and are in fact the one 
permanent elementin the temple staff. It 
was undoubtedly the duty of the Committee 
and the manager the latter having a pri- 
mary duty, to see that the worship at the 
Chithrai festival was properly carried out 
and it is probably enough to say that if 
a manager and the Committee permit a 
state of things to arise such as had arisen 
in this temple shortly before and during 
the Chithrai festival, itis proof positive 
that they are unfit to hold the management 
of the Institution. I prefer, however, to 
rest my-ejJudgment principally on the first 
ground which is common to both the de- 
fendants, thought it must not be supposed 
that Tamin any way differing from the 
finding of the learned District Judge on 
the second ground. Both the appellants 
appeal to us that we should refrain from 
delivering judgment and that they might 
both be*allowed to resign. Speaking for 
myself, I must say that they have made such 
an application too late and it would have 
come from them with far better grace if, 
after they had seen how matters went be- 
fore the District Judge when they heard 
the admissions made not only by the 3rd 
defendant but by one of themselves in . 
the witness-box they had then applied to | 
withdraw. It is difficult to appreciate the 
state of mind of men who after a long 
and patient enquiry are so determined to 
cling to this office in which they have been 
found, and rightly in my judgment found, 
to have failed in their duty. Both these 
appeals must be dismissed with costs. 

Madhavan Nair, J.—I agree and 
have nothing to add. 


vV. N. V. Appeal dismissed. 


. LAHORE HIGH COURT. 
Srcoxp CIIL APPEATL No. 556 or 1922. 
March 17, 1926. 
Present:—Mr. Justice Hêrrison and 
Mr. Justice Jai Lal. 
Musammat BHURI AND OTHERS— 
DirenpaNts—APPELLANTS 


_ versus 
Musammat ASGHARI BEGAM alias 
NAWAB JAN—PLAINTIFF—RESPONDENT. 


Muhammadan Law--Dower—Claim based on con- 
tract—Customary dower, whether can beg decreed 
Civil Procedure Code (Act V of 1908), O. XLI, 1, 
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0. XLII—Appeal, from decree in cross-appeal 
Decree requisite for second appeal—Limitation 
Act: (IX of 1908), s. 5--Second appeal—First 
Court judgment, delay iw preparation of— Extension of 
time. 

A party appealing from a decree passed against him 

_in appeal need only file the decree made in his 
-appeal and his failure to file the decree made iff cross- 
appeal will not bar his appeal from being proceeded 
wish. 

Muhammad Din v. Zeb-un-nisa, 77 Ind. Cas. 541; 3 
L. 215; A. I. R. 1922 Lah. 390 and Bhan Singh v. Goka 
Chand, 53 Ind. Cas, 137; 1 L. 83, not followed. 4 

Ghansham Singh v. Bhola Singh, 74 Ind. Oas, 411; 
45 A 508; 21 A. L. J. 465; A. I. R. 1923 All, 490, refer- 
red to. 
~ Jogal Kishore v. Chammo, 85 P. R. 1905; 151 P. L. 
R. 1905; 105 P. W. R. 1905, followed. 

Where acopy ofthe judgment of the first Court is 
applied for within limitation but is not filed in time 
with memorandum of appeal owing to inordinate 
delay in its preparation, the appellant will be given 
the benefit of s. 5, Limitation Act. R 
- Ina suit for dower if the plaintiff bases her claim 
ona contract between the parties at the time of her 
marriage but fails to establish the amount claimed, 
the only amount which the Court can allow -is the 
amount which the defendant either admits or agrees 
to pay and no decree for customary dower can be 
passed. S 
. Fazl Khan v. Karam Begam, 27 Ind. Cas. 113; 105 
P. R. 1914; 241 -P. L. R. 1915, followed. | 

Second appeal from a decree of the 
District Judge, Delhi, dated the 9th Novem- 
ber 1921, affirming that of the Subordinate 
Judge, Second Class, Delhi, dated the 29th 
March 1921. A | 

Lala Mehr Chand Mahajan, for the Appel- 


lants. ; 
- Mr. M. Obedulla, for the Respondent. 


. SUDGMENT.—In this appeal a pre- 
liminary objection is taken by the re- 
spondent relying on Muhammad Din v. Zeb- 
un-nisa (1) and Bhan Singh v. Gokal Chand 
(2).. The facts are that the plaintif brought 
a suit claiming Rs. 5,000 as her dower, and 
asum of Rs. 3,000 was decreed by the Trial 
Court. Both parties appealed and the 
result of the two appeals was that the 
order of the Trial Court was maintained 
and both appeals were dismissed. 

The co-widow of the plaintiff's husband 
and her co-defendants have presented this 
second appeal accompanied by a copy-of 
the decreein which- her own appeal to the 
District Judge was dismissed. No copy 
of the decree dismissing the cross-appeal 
was ‘presented, although one had been 
obtained. No copy of the judgment ofthe 
Trial Court accompanied the memorandum 
of appeal. Both these cmiesions were 
pointed out to the appellants who put in 
both the required copies after the reriod of 
limitatidh had expired. | According to. the 
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view taken in Muhammad Din v. Zeb-un- 
nisa (1) and Bhan Singh v. Gokal Chand 


(2) the decree against which an appeal has 


not been preferred and which does not 
accompany the memorandum stand a good 
and, therefore, the appeal proper cannot 
proceed, as at the best the only possible 
result would be that one and the same 
decree would at the same time be set aside 
by this Court and remain good in virtue of 
the operation of the law of res judicata. 
Counsel for the appellants has referred us 


not only to Ghansham Singh v. Bhola Singh . 


(3) a recent Full Bench ruling of the Allaha- 


bad High Court but also to Jogal Kishore 
v. Chammo (4) which apparently was nat 
referred to at the time the cases reported as 
Bhan Singh v. Gokal Chand (2) and Muham- 
mad Din v. Zen-un-nisa (1) were argued. 
We consider ourselves bound by the deci- 
sion of the Full Bench of this Court and we, 
therefore; overrule the objection that the 


appeal is defective because of the failure to 


attach a copy of the decree in the cross- 
appeal, : | 

So far as the copy of the first Court’s 
judgment is concerned, we see that an 
application for.a copy was made on the 7th 
of February within limitation and it was 
only because of inordinate delay in the 
preparation of this copy that. the appellants 
were unable to present it with the memoran- 
dum. Under the circumstances we extend 
time under s.5 of the Limitation Act and 
allow the appeal to proceed. : | 

On the merits the point urged by the 
appellants rests on the clear authority, 
namely, Fazl Khan v. Karam Begam (5). 
The plaintiff in this case claimed a dower 
as fixed between the parties at the time of 
her marriage. The finding throughout by 
both the Trial and the Appellate Courts has 
been that no sum was fixedand the amount 
allowed; Rs. 8,000 was allowed as being à 
suitable amount, having regard to ths 
history and position of: the family. It is 
lfid down in the clearest. possible terms in 
Fazl Khan v. Karam Begam (5) that where 
these are the findings the only amount of 
dower which the Court can allow is the 


a 77 Ind. Cas 541; JL. 215; A. I. R. 1925 Lah 


(2) 53 Ind. Cas. 137; 1 L. 83. 

(3) 74 Ind: Cas. 411; 45 A. 506; 21 A.L. J. 465; A 
I. R. 1923 All. 490. ` 

(2 85 P. R. 1205; 151 P.L R. 1905; 105 P. W.R 


Ë 27 Ind. Cas, 113» 105 P. R. 1914; 241P. L. R 
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amount which the defendant admits or 


~ agrees to pay. The plaintiff has wholly 


*failed to establish the position taken up in 
the plaint and no question of custom having 
been raiged the Court was not competent to 
decide the matter on these grounds. ; 

We; therefore, accept this appeal and 
allow only Rs, 32 the amount admitted by 
the defendants. We dismiss the remainder 
of ‘the plaintiff's claim. The legal position 
was apparently not understood until the 
parties reached this Court and was certainly 
not put before the District Judge. This 
being so, we order the parties to bear their 
own costs throughout. 


RL, ; Appeal accepted. 


ALLAHABAD HIGH COURT. 
Execution First Ort APPRAL No. 176 oF 
1925. 

December 14, 1925. 
Present:—Mr. Justice Dalal and 
Mr. Justice Boys. 

Sahu NAND LAL SARAN—OBsscTror— 


APPELLANT 
VETSUS 
Sahu DHARAM KIRTI SARAN -—DECRrRER- 

; HOLDER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 11, 48-— 
Award not operative—Decree, whether executable— 
Executability of decree, decision as to, in previous 
application—Res judicata—Decree of Original Court 
appealed from—Limitation, starting point of—Limita- 

- tion Act (IX of 1908), Sch. I, Art. 182-—Decree partly 
joint and partly several—xecution application— 
Execution of cosis in execution. 

Where in an award a sum is noted as due by one 
party to another but without any direction that the 
party so liable should pay it to the other, the decree 
based upon such award cannot be said to be execut- 
able. [p. 962, col. 1.] 

But where once in execution proceedings of such a 
decree it is decided that the decree is executable, the 
decision operates as res judicata in a subsequent 
application. [p. 962, col. 2.] i h 

Where an appellate decree either affirms, modifies 
or reverses the decree of the Trial Court, the period 
of limitation will begin to run ufider s. 48, O.P. C. 
from the date of the decre§ of the Appellate Court. 
ibid. 

; Won Churn Bysack v. Luckhee Kant Bornick, 16 W. 
R. F. B. 1; 7 B. L. R. 704, referred to. 

But where an appeal is dismissed as not being com- 
petent, there is no decree by the Appellate Court and 
the limitation would run fron the date of the decree 
of the TrialeCourt. [ibid.] : 

Muhammad Razi v. Karbelai Bibi, 5 Ind. Cas. 473; 
32 A.136;7 A. L. J. 58, and Rup Narain v, Sheo Pra- 
kash, 61 Ind. Cas. 129; 19 A. L. J. 159; 43 A. 405, dis- 
tinguished. : 

Abdul Majid v. Jawahir Lal, 23 Ind. Cas, 649; 36 

` AX 350; 12 À. L. J. 624; 16 Bom. L. R. 395; 18 C. W. 
N. 963; 19 O. L. J. 626; 27 M. L. J. 17; (1914) M. W. N. 
485; 16 N. L. T. 44; 1 L, W. 483 (P. C.) and Sachindra 
Nath Roy v. Maharaj Bahadur Singh, 74 Ind. Oas. 
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660; 48 I. A. 335; 4 U. Pe L, RB. (P. 0.) 57; 30 M. L, T. 
96; 24 Bom. L. R. 659; (1922) M. W. N. 338; 26 O. W. 
N.858; A. IL. R.1922 P. ©. 187; 490. 203 (P. 0.) 
relied on, “e : 

Where a decree is jointly p&ssed against all the de- 
fendants in one matter and severally against different 
defendants with respect to other matters, the first 
portior, of the Explanation to Art. 182, Limitation 
Act, shall apply to decrees passed severally and the- 
second portion to the decree or decrees passed jointly.” 
[p. 965, col. 1.] e 

Subramanya Chettiar v. Alagappa Chettiar, 30 M. 
268; 2 M. L. T. 189, distinguished. 

Application for execution of costs incidental to the 
execution proceedings is not an application for the 
execution ofthe original decree or any part ofp it 
and, therefore, doss not save limitation. [p. 965, col. 


ae Rao v. Ramakrishna Chettiar, 24 M. 672, relied 
on, A 
Execution first appeal from a decree of 
the First Subordinate, Judge, Moradabad, . 
dated thé 24th March 1925. 

Sir Tej Bahadur Sapu, Messrs. Surendra 
Nath Sen, K. N. Katju and Narain Prasad 
Asthana, for the Appellant. 

Messrs. Iqbal: Ahmad and Durga Prasad, 
for the Respondent. 

JUDGMENT.—This is an appeal from 
an order by -the Subordinate Judge of. 
Moradabad in execution proceedings. The | 
decree which was sought to be executed 
was passed on the basis of an award-on 
18th May, 1909. The present application for 
execution was filed on the 17th November 
1924. In the lower Court the judgment- 
debtor Sahu Nand Lal Saran objected to the 
execution of the decree on the following 
grounds :— i 

1, Thattwelve years had expired since 
the date of the decree sought to be executed, 
so the application was barred under the 
provisions of s. 48 (a) of the C. P. O. 

2. That if for any reason there was no. 
such bar, then the application was barred 
by the period of three years fixed under‘~ 
Art. 182 (2) of the Limitation Act because 
no step-in-aidof execution of this particu- 
lar decree had been taken, within thre 
years of 17th November 1924. : 

3. That the decree was not capable of 
execution om the ground that there was no 
operative order in the decree for the re- 
covery of the sum claimed by the decree- 
holder. : 

“The lower Court held that there was no 
bar under s. 48 because the period of 
limitation would be calculated not from 
the date of the decree but from the date . 
of the dismissal of an appeal from that 
decree on 18th, November 1912; that there 
had been a step taken by the decrae- 
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holder against another judgment-debtor 
for recovery of certain costs by an applica- 
tion in executicn which saved limitation 
as against the present judgment-debtor- 
objector and that though there was no 
operative order in the decree of 18th May 
1909 for the payment of the sum claimed 
by the decree-holder from the judgpent- 
debtor, this defence was barred to the 
present judgment-debtor by the rules of 
reg judicata. ` 

The last point may be disposed of first. 
The award dealt with the business of the 
firm of Sahu Radha Kishen whose descend- 
ants were parties to the suit for partition. 
In the» award, while making up the 
accounts of the karkhana (business concern) 
of Gokul Prasad, Brij Bhukan Saran and 
Sibta Prasad, the arbitrator has taken into 
account in favour of Dharam Kirfi Saran 
and Sibta Prasad asum of Rs. 12,046-2-3 
payable to them by the Rampur business 
in which the present }judgment-debtor 
Nand Lal Saran was a partner (see page 171 
of the printed paper-book, F. A. No. 21 of 
1911, District Moradabad filed on 18th 

_January, 1911). Though this sum has been 
noted as due to Dharam Kirti Sayan and 
Sibta Prasad, there is no direction in the 
award that the firm carrying on business 
in Rampur was liable to pay this sum to 
Dharam Kirti Saran and Sibta Prasad. No 
direction was given by the arbitrator as 
regards this sum of money because in an 
earlier portion of the award (page 152 of 
the same printed book) an order was 
recorded by the arbitrator as part of the 
“decree in the following terms :— 

“ Out of the properties which were admit- 
tedly held jointly by all the members of 
the family of Sahu Radha Kishen the 
kothi hundi (i. e. the hundi busihess) at 
Rampur and the immoveable property in 
the said state are not partible by the Civil 
Courts situate in British India”. 

-© It is clear, therefore, that the arbitrator 
was of opinion that he had no jurisdiction 
to pass any orders regarding this sum of 
Rs. 12,046-2-3. Sahu Dharam Kirti Saran, 
however, applied for recovery 8f his half 
share of this money~ by an execution 
application which was Execution Case 
No. 308 of 1924. Nand Lal Saran objected 
40 this application but his objection was 
tismissed on llth October 1915 on the 
dround that he and the other judgment- 
geb, rs were managers of, the kampur 
doth and bound to pay the decree-holders’ 
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share of this sum of Rs. #18,000 and odd. 
That order is final and the judgment- 
debtor caunot be permitted to re-open the 
question in asubsequent execution proceed- 
ing. ‘If not otherwise barred, the applicant 
Dharam Kirti Saran would be entitled to 
recover his half share of thissum of money. 


We shall next consider the question of: 


limitation under s. 480f the ©. P. O. The 
proposition of law was accepted by the 
appellants learned Counsel that where an 
appellate decree either affirms, modifies or 
reverses the decree of the Trial Court, the 
period of limitation will begin from the 
date of the deeree of the Appellate Court. 
As observed in Ram Churn Bysack v. 
Luckhee Kant Bornick (1). “Ifthe decree of 
the lower Court is reversed by the Appel- 
late Court, it is absolutely dead and gone; 
if, on the other hand, it is affirmed by the 
Appellate Court, it is equally dead and 
gone, though in a different way, namely, 
by being merged in the decree of the 
superior Court, which takes its place for 
allintents and purposes. Both the decrees 
cannot exist simultaneously.” 


The question for our consideration will, 
therefore, be whether the order of this 
Court of 18th November, 1912, amounted to 
a decree so asto putan end to the decree of 
the Trial Court of 18th May, 1909. As we 
have already noticed, the decree of the Trial 
Court was passed on the basis of an award 
from which no appeal is allowed by law. 
A so-called appeal was filed by Sahu Sibta 
Prasad and prosecuted after his death by his 
son Sahu Param Kirti Saran minor under the 
guardianship of his mother. A Bench of this 
Court held that no appeallay tothis Court, 
because the award being.a legally valid one 
and the decree being in accordance with 


‘the award, no appeal could be preferred 


from that decree. The Court,» therefore, 
dismissed the so-called appeal without 
entering into the merits of the case. In 
our opinion such an order is not a decree 
affirming the decree of the Trial Court and, 
therefore, there was no appellate decree, in 
which the decree of the Trial Court could 
merge. 
respondent do not cover this particular 
point. No case was cited to us in which 
thee period of limitation was counted from 
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s 


The rulings cited on behalf of the . 


the date of the dismissal of a so-called’ 


appeal in a case where no appeal Jay under 


the law. In Muhammad Razi v. Karbalai 


(1) 16 W. R. F. B. 1; 7B. L, R. 704, 


[941. O. 1926] 


Bibi (2), the appeal, when-it was filed, was 
a proper appeal, but subsequently on the 
death of the appellant no action was taken 
by his successor to be brought on the 
record ahd so the appeal abated and- was 
dismissed. In that case an appeal did lie. 
and the dispute between the parties was 
determined by the Appellate Court. The 
decree of the Trial Court, therefore, would 
be merged in such a decree of the Appéllate 
Court. The nextruling cited,on behalf ofthe 
respondent wasin the case of Rup Narain v. 
Sheo Prakash (3). On reading the judgment 
ofthe learned Judges the first impression 
would bethat no appeal lay in that case and 
the appellant had come to that Court’ merely 
to getcertain words in the judgment deleted 
for his personal satisfaction. When we 
examined the records of the appeal (Ex. 
F. A. No. 50 of 1907), we found that the 
appellant had a right of appeal and did 
appeal in the ordinary way against the 
decree of the Trial Court, but he had no 
real objection to the decree itself, the 
Court- below had given him what’ he 
had asked for, a: decree absolute for sale; 
his real objection was that certain words 
appearing in the judgment, but not ap- 
pearing in the decree, suggesting that the 
appellant-decree-holder should give time 
to the judgment debtor might at some 
Subsequent date be given effect to in a 
sense adverse to his interests; and under 
colour of appealing from that decree he 
was réally appealing against a suggestion 
made only in the judgment. But, though 
it was held that an appeal did not lie 
against the words used in the judgment, an 
appeal did lie against the decree, was 
properly preferred and was disposed of in 
the ordinary way by a finding that the 
decree-holder had really got all for which 
he asked, A Bench of this Court decided 
that those words did not form part of the 
decree and were not operative and that 
the appellant was ig no danger of any loss, 
if such words were maintained in’ the 
judgment. This Court further declared 
that if ata subsequent date the rights of 
-the appellant were prejudiced, he would 
have air- opportunity of appealing to this 
Court.from that fresh order. In such a 


case, it-will not be correct to say that the ° 


appeal was barred by any provision of law. 
Decree means (s. 2 (2), C. P. C.) “the for- 
mal expression of -an adjudication which,:so 


. (2) 5 Ind. Cas. 473; 32 A. 136; 7 A. L. J. 58. 
(3) 61 Ind. Cas. 129; 19 A, L, J. 189; 43 A, 405. 
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far as regards the Court expressing it, con- 
élusively determings the rights of the par- 


ties with regard to all or any of the matters 
in controversy in the suit.” In the case 


. before us this Court held that it had no 
jurisdiction to give any formal expression i 


of an adjudication determining the rights 
of the parties, because no appeal lay to this 
Court under the law. < 


In Abdul Majid v. Jawahir Lal (4) their . 
Lordships of the Privy Council had to 


consider a case.where an appeal to the 
Privy Council was dismissed for want of 


prosecution. They held that the period of ` 


limitation in such a case commenced from 
the date of the decree of the High Court 
and not from the date of the order in Coun- 
cil dismissing the appeal. They observed: 
“The order dismissing the appeal for want 


-of progecution did not deal judicially with 


the matter of the suit and could in no 
sense be regarded asan order adopting or 
confirming the decision appealed from. It 
merely recognised authoritatively that the 
appellant had not complied with the con- 
ditions under which the appeal was open 
to him, and that, therefore, he was in the 


all, f 
These words were repeated by their 
Lordships in a subsequent case Sachindra 


Nath Roy v. Maharaj Bahadur Singh (5). In - 


our opinion the case before usis stronger 
because in the Privy Council case an appeal 
did lie and had been properly preferred, 
whilein the present case the proceedings 
not only did not terminate in an order 
dealing judicially with the matter in suit; 
but, as no appeal lay at all, could not under 
any circumstances whatever have so termi- 
nated, Wehold, therefore, that where it 
has been held that no appeal lay, the order 
disposing ofthe so-called appeal will not 
amount to a decree. The converse proposi- 
tion, though it is not necessary for us to 
decide this, would also seem to bein con- 
formity with the spirit of s. 2, with, the 
decision of their, Lordships of the Privy 
Council gnd with Indian Judicial Authority, 
viz., where an appeal lay and that appeal 
was disposed of by an order, that order will 


(4) 23 Ind. Cas. 649; 36 A. $50; 12 A. L. J. 624; 16 
Bom. L. R. 395; 18 C. W. N. 963: 19 ©. L, J. 626; 27 
M. L. J. 17, (1914) M. W. N. 485; 16 M. L. T.44; 1 L. 
W, 483 (P. O). 

(5) 74 Ind. Cas. 660; 48 LA. 335; 4 U. P. L. R. 
(P. ©.) 57; 30 M. L. T.96; 24 Bom. L. R. 659; (1922) 
M. W. N. 338; 260. W, N. 858; A L R. 1923 P. Q, 
187; 49 0; 203 (P. 0), 


a ‘þosition asif he had not appealed at 
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amount toa decree except asin the case 
dealt with by their Lordships of the Privy 
Council (a case of dismissal for default) 
and in other special cases where it is ex- 
pressly declared by s. 2 that the ordershall 
not amount to a decree. We are, therefore, 

gf opinion that in the present case the 

period of 12 years should be counted from 
the date of the original decree, i e., 18th May, 
1909, and not from the date of the dismissal 
of the so-called appeal here on 18th Novem- 
ber'1912. The respondent’s present appli- 
cation for execution is, therefore, beyond 
time. 

The execution case, which according to 
the decree-holder-respondents saves limita- 
tion, is Case No. 233 of 1921, in which the 
application was filed on the 3rd March, 
1922. The present application iefiled with- 
in three yearsof the date ofthat application, 
which: was filed by Dharam Kirti Saran for 


` withdrawal of money deposited by Sahu 
The amount ' 


Param Kirti Saran in Court. 
sought to be recovered and which was de- 
posited consisted of costs, which were award- 
ed to Dharam Kirti Saran against this 
particular judgment-debtor Param Kirti 
Saran during execution proceedings inthe 
Trial Court, and in the High Court, Dharam 
Kirti Saran had applied for execution ofa 
portion of the decree of 1909,in which he 
was decreed asum of Rs. 51,000 odd against 
the deceased father of Param Kirti Saran. 
Param Kirti Saran objected and his 
objection was dismissed. The Execution 
Court ordered on 8th March, 1916 (Exe- 
cution Case No. 308 of 1914 and Mis- 
cellaneous Case No. 127 of 1916) that 
Param Kirti Saran judgment-debtor shall 
- pay Rs. 418-8-0 to the decree-holder Dharam 
Kirti Saran on accountof the costs incur- 
red in the application of objection. Param 
Kirti Saran appealed from this order. His 
appeal was dismissed, and he was made 
liable to pay costs Rs. 262. These were the 
two. itemsof costs of which recovery was 
desired by an application of 30th August, 
1921,:in the -Execution Department. The 
question is whether this step in execution 
of a decree against one of several judgment- 
debtors saved limitation as against the 
present judgment-debtor, who was not a 
party to the previous éxecution proceeding, 
if it does not, the application of 3rd March, 
1922, for withdrawal of: this money from 
Court will not save limitation. Explanation 
Ito Art. 182 of the First Schedule of the 
Limitation Act lays down (second para):— 
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“Where the decree or order has , been 
passed severally-against more persons than 
one, distinguishing portions of the subject- 
matteras payable or deliverable by each, 
the application shall take effect against 
only such of the said persons or their repre- 
sentatives as it may be made against. But, 
where the decree or order has been passed 
jointly against more persons than one, the 
application, if made against any one or 
more of them, or against his or their repre- 
sentatives, shall take effect against them 
all.” It was argued on behalf of the appel- 
lant that the first portion of this rule will 
apply to the present case. The alleged 
facts,on which this argument was based, 
are not correct in our opinion. The appel- 
lant’s case was that there was no portion 
of the decree passed against all the defend- 
ants jointly in favour of Dharam. Kirti 
Saran, that the decree was passed severally 
and Nand Lal Saran was not interested in 
the portion of thedecree passed in favour 
of Dharam KirtiSaranagainst Sibta Prasad. 
We find in the award cl. (19) that certain 
properties were allotted to Dharam Kirti 
Saran as against all the defendants of this 
suit. The decree passed on this award 
decreed this property, which was joint up 
to the institution of the suit, in favour of ` 
Dharam Kirti Saran against all the defend- 
ants It is not the fact, therefore, that no 
portion of the decree was passed jointly 
against all the defendants. ‘I'he case before 
us does not appear'to .be specifically pro- 
vided for in the explanation where a por- 
tion of thedecreeis jointly passed against 
all the defendants and there are other por- 
tions of the decree passed severally against 
different defendants. The question will be 
whether such a decree will fall within the 
first portion of the explanation or the 
second or whether sucha decree will be 
governed by the first part -of the explana- 
tion as regards the several decrees and by 
thesecond portion ef the explanation as 
regards the joint decrees? The opinion of 
the Madras High Court is that where any, 
portioneof the decree is joint the case will 
fall within the seeond part of the explana- 
tion. This was laid down by a Bench of 
the Madras High Court in Subramanya 
Chettiar v. Alagappa Chettjyar (6). Accord- 
ing to thelearned Judges the second. part 
of the paragraph should be read literally, 
i. e. the words “where the decree or order 


- ey? 


(6) 30 M. 268; 2 M, D. T. 189, 
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has been passed jointly against more per- 
sons than one.” The reasoning does not 
appear to us to be convincing. If the first 
portion is read literally —‘‘where the decree 
or order has been passed severally” it may 
be argued witn equal reason that such a 
case must be governed bythe first part of 
the explanation. The principle appears to 
us to be that when A, B and C are jointly 
liable and the decree-holder is attempting 
to recover the decretalamount from one of 
them he should not bs barred from recover- 
ing it from the rest if he fails to recover it 
from that particular judgment debtor. He 
exercises due diligence in recovering the 
amount decreed to him and it will-be no 
fault of his if he does not find the particular 
judgment-debtor of sufficient substance to 
pay up the entire decree. In such a case it 
will be equitable to direct that steps taken 
in aid of execution against one of the joint 
judgment-debtors .should save limitation’ 
as against the others. It is also obvious. 
that when a joint decree is passed the de- 
eree-holder cannot execute it at one and the 
same time against them all separately for 
thé same amount. The case ts different 
when cértain portions ofa decree are joint- 
ly passed and others severally passed 
against more persons than one. While the 
decree-holder is executing the joint por- 
tion of the decrce against one of the joint 
judgment-debtors there is nothing to pre- 
vent'him from executing the other portions 
of the decree against the several judgment- 
débtors who are liable thereunder. It 
would be expected of a diligent decree- 
holder that he should do so. We think, 
therefore, that where a decreeis jointly 
passed. against all the defendants in one 
matter and severally against different de- 
fendants with respect to other matters, the 
first portion of theexplangtion should apply 
to decrees passed severally and the second 
portion to the decree or decrees passed 
jointly. We find ourselves unable to agree 
with the opinion of the Madras High Court. 
We have not beenreferred to any rulings 
on the subject of any other High Court 
during the arguments. We hold that the 
application is barred by the three years’ 
limitation. 

From another point of view? ‘also the 
application will be so barred. The three 
years’ period is to be counted in terms of 
Art. 182, cl. (5):— 

. ‘Wherean application for execution has 
been made the date of applying in accord- 
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ance with law to the proper Court for exe- 
cution or to take some step-in-aid of execu- 
tion of thedecree, the” step-in-aid of execu- 
tion which would save limitationis the step 
taken in execution of that particalar decree 
which is sought to be executed subsequent- 
ly’. In the present case the step taken was 
to withdraw costs of execution proceedings 
and those costs were not costs in thé suit, 
Those costs were not of the suit because 
they were not incurred in execution pro- 
ceedings but were incurred by a parficu- 


lar objector who objected to a certain’ exe-._ 
cution proceeding. That decree -for-sosts . 


was a separate decree against a particular - 


objector. The execution application for 
recovery of such costs was not an execution 
application of the original decree.. The 


learned Subordinate Judge has explained ~ 


away ithis difficulty by holding that: the 


application in execution by Dharam Kirti ` 


Saran for recovery of Rs. 51,000 and odd. 


and the objection of Sahu Param Kirti Saran 


to the payment of that amount were pro- - 


ceedings in suit between the preliminary | 


decree and the final decree. According to. the ` 


lower Court the order for payment. dated - 


the 8th March 1916 was really a final decree 
for the payment of Rs. 51,000 and odd and 


the costs incurred in obtaining that decree ~ 
Tf this view be-ac- © 
cepted the decree of 1908 will be taken to ' 


were costs in the suit. 


bea preliminary decree and there would be 


several final decrees on foot thereof. The. 


present judgment-debtor was not a party to 


the final decree of 8th March 1916, so any > 


steps taken in execution of that decree can- 
not save limitation against the present 
judgmént-debtor. Our view that applica- 
tion for execution of costs incidental to the 


execution proceedings was not an applica- - 


tion for the execution of the original decree | 


or any part of it is supported by 2. Bench 
ruling of the Madras High Court in Appu 
Rao v. Rama Krishna Chettiar (7). 


In the result we decree the appeal and 


dismiss th8 executionapplication of Dharam 


Kirti Saran with costs including in this. 


Court fees on the higherscale. — 
-e RL Appeal dismissed. 


| (7) 24 M. 672. 
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MADRAS HIGH COURT. 
Civin MISOELLANEOUS PETITION 
No, 105% or 1925. ° 

February 3, 1926. 
Present:—Justice Sir William Phillips, Kr., 

: and Mr. Justice Krishnan. è 

, SRILASRI VYTHILINGA DESIKA 

PANDARA SANNATHI—PETITIONER 

x ° versus < 

AURUMUGHA THAMBIRAN AND 
OTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 109 (c), 
110, œ XLV, rr. 2,8, 8—Order of remand setting 
aside abatement of suit, whether final—Leave under 
& 109 (c), grant of. 

Where ina suit under s. 92,0. P. C, for removal 
of a trustee and for framing of a scheme, the trustee 
died and the Court of first instance held that the suit 
had thereby abated but the High Court on appeal set 
asite the abatement in so far as the prayer for &cheme. 
was concernéd, and remanded the case to the lower 
Court for disposal according to law:— 

Held, that the order in appeal was nota final one 
within the meaning of s. 110, O. P. C., nor was the case 
a, Tit ee for granting special leave under s. 109, 


n order is only final if it finally disposes of the 
rights of the parties. ` 
Radha Kishan v. Collector of Jaunpur, 23 A. 220; 
28 J. A. 28; 50. W. N, 153; 11 M. L. J. 65; 3 Bom. L. 
R. 78; 7 Sar. P. O. J. 800 (P. C.), Firm of Ram Chand- 
Manjumal v. Firm of Goverdhan Das-Vishindas 
Ratanchand, 56 Ind. Cas. 302; 47 C. 918; 240. W. N. 
72l; 18 A. L, J. 591; 22 Bom. L. R. 606; 39 M. L. J. 27; 


12 L. W. 150; 2 U. P. L. R. (P. O.) 94; (1920) M. W. N. 
407; 28 M. L. T. 87; 47 I. A. 124; 14 S. L. R. 191 (P, C.), 
Mukarram Ali Khan v. Spinner, 86 Ind. Cas. 161; 47 
-A. 335; 23 A. L. J. 12; L. R. 6 A. 175 Civ.; A.-J. R. 1925 
All. 263 and Sultan Singh v. Murli Dhar, 80 Ind. Cas. 
866; 5 L. 329; 6 L. L. J. 210; A.I. R. 1924 Lah. 571; 
1 L. C. 100, relied on. | 
Petition presented under ss. 109 (c) and 
..1l0 and O. XLV, rr. 2, 3 and 8 ofthe C. P. 
O.. praying that the High Court will. be 
pleased to grant a certificate enabling the 
_ petitioner herein to appeal to His Majebty in 
Council against the judgment and decree 
òf. the High Court in Appeal No. 43 of 
1921, preferred against a decree of the 
Court of the Subordinate Judge, Kumba- 
konam, in O. S. No, 71 of 1918. 


Messrs. T. Rangachariar, A. Srirangachari 
and R. Gopalachari, for the Petitioner. ` 


Messrs. S. Srinivasa Iyengar, K. S. 
Jayarama Iyer, aad Y. N. Venkata Varada- 
chari, for the Respondents. 

ORDER.—In this case the Subordinate 
Judge held that the suit abated on the 
ground of thedeath ofthe defendant, the 
suit being one for the removal of the de- 
fendant from his alleged trusteeship and 
for framing a scheme for the suit mutt. 
In appeal hex it was held that so far as 


SRILASRI VYTAILINGA DESIKA V. AURUMUGHA THAMBIRAN, ` 
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the removal of the alleged trustee was con- 
cerned, the suit must abate on the death 
of that trustee, but in so far as the. suit 
was for the framing ofa scheme, the suit 
did not abateand could be continued against 
the succeeding trustee. An application 
has now been made for leave to appeal to 


“His Majesty in Council against the order 


of this Court andthe question with which 
we are now concerned is whether this isa 
final. order within the meaning of s. 109. 
The petitioner relies upon two cases: Meghraj 
v. Bidyabati Koer (1) and Lachmi .Narain 
Marwari v. Bal Makund Marwari (2). The 
first of these two cases is distinguished 
from the prior case reported in Krishna 
Chandra Ghosh v. Maharaja Ram Narain 
Singh (3) on the ground thatin the latter 
case the decree of the Court did not finally 
terminate the trial between the parties but 
left itopen to the plaintiff to enforce his 
rights if any in afresh suit. This remark 
would apply equally well to the facts of the 
present case and, therefore, even if the de- 
cision in Meghraj v. Bidyubati Koer (1) is 
correct in law, it is not applicable to the 
case before us. The case reported as 
Lachmi Narain Marwari v. Bal Makund 
Marwari (2) differentiates the Privy Council 
decision in Radha Kishan v. Colleetor of 
Jaunpur (4) not so much on what is actual- 
ly decided in thelatter, but on an inference 
drawn from the Privy Council judgment 
as to what would have been the decision if 
the facts had been different. It must, how- : 
ever, be observed that both the cases re- 
lied on by appellant appear to be opposed 
to the decisions of the Privy Council, the 
latest of which is Firm of Ram Chand 
Manjumal v. Firm of Goverdhan Das-Vishin 
das Ratanchand (5). There it was held that 
an order is only final if it finally disposes 
of the rights cf the parties. These decisions 
have been discussed and followed by the 
High Courts of Allah&bad and Lahore 
[vide Mukarram Ali Khan v. Skinner (6) - 


(1) 28 Ind Cas. 567; 21 O, L. J. 279. 
ane 60 Ind. Oas. 479; 6 P. L. J. 116; 2P. L. T. 
dd. 
e (3) 21 Ind. Cas, 430; 18 C. L. J. 124. 
(4) 23°A, 220; 38 I. A.28 SO W. N. 153; 11M. 
L. J. 65; 3 Bom. L. R. 78; 7 Sar. P. C. J. 800 (P. O.). 
(5) 56 Ind. Cas. 302; 47 ©. 918; 24 O. W. N 721; 
18 A. L. J. 591; 22 Bom. L. R. 606; 39 M. L. J. 27; 12 
L. W. 150; 2 U. P. L. R. (P. O.) 94; (1920) M. W. N. 
407; 28 M. L. T. 87; 471. A. 124; 148. L. R. 191 


(P. ©). < 
(6) 86 Ind. Cas. 161; 47 A. 335; 23A. D.J. 12; L. 
R. GA. 175 Civ; A. L R. 1925 All. 263, 


1941, C. 1928]e 


and Sultan Singh v. Murli Dhar (7).] In the 
~ present case there has been no adjudication 
sas to the right of the parties. So far as the 
: petitioner is concerned there has been no 
trial and no adjudication. The question as 
between :him and the plaintifs is as to 
whether a scheme should or should not be 
framed and on that point there has been no 
adjudication at all and consequently the 
order of remand cannot be deemed to be a 
final order. The contention urged before 
us is that under the decree of the Subor- 
dinate Judge the petitioner obtained some 
sort of right, i. e., that that particular suit 
should not proceed, and that that right has 
been taken away by the order of this Court. 
This is true but the right has not been 
taken away finally; it has been merely sus- 
pended pending further proceedings, and 
consequently the order taking it away tem- 
porarily cannot be said to dispose finally 


of that right, there being no final order by 


this Court. The leave to appeal must, 
therefore, be refused on the ground that the 
order of this Court is rot a final order with- 
in the meaning of s. 10), O. P. O. 

It is further contended that special leave 
should be given as it is a fit case for appeal 
but we must refuse the application. Ifthe 
allegations in the plaint are correct it is 
certainly desirable that the matter should. 
be enquired into andthat a scheme should 
be framed; consequently there does not 
appear to be good reason for the grant of 
special leave. The petition’ is dismissed 
with costs. 


V, N. V. Petition dismissed. 


(7) 80 Ind. Cas. 366; 5 L. 329; 6 L. L. J. 240; A. I.. 


R. 1924 Lah. 571; 1 L. O. 100. 





CALCUTTA HIGH COURT. 
APPRAL FROM ORIGINAL DECRES No. 82 
oF 4924. 

December 18, 1925. 

Present :—Justice Sir Hugh Walmsley, Kr., 
and Mr. Justice Chakravarti. 
BRAHMOPADA BHATTACHARJEE 
alias CHAKRAVARTI AND OTHERS— 

“ PLAINTIFFS— APPELLANTS 
vErsUs 
RAI MOHAN HALDAR AND oTHERs— 
RE PONDENTS. 
Document, construction of —Disposition of property 
—Will or gift. 
_ The Court must not construe an instrument pre- 
pared by a layman without legal assistance, where 
the question is as to whether it was intended to 
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‘ on sy agt. 
operate as a Will or asea transter ‘inter vivos With 
too great nicety, or assign too much weight'td “the 
exact words the writer uses for a transfer of~the 
property, as if he were accurately weighing: the 
diflerence between a testament&iry instrument and-one 
oprating inter vivos. In such a case not only the 
words actually used in the deed should’be considered, 
but algo the circumstances should betaken into con- 
sideration, and the matter ought to be broadly looked 
at. [p. 968, cols. 1 &2.] < 
Thakur Ishri Singh v. Thakur Baldeo Singh, 10 °C. 
792; 111, A. 135; 8 Ind. Jur. 331; 4 Sar. P. C. J.-528; 
Rafique & Jackson's P. C. No. 79; 5 Ind. Dec. (N.s) 531 
(P. C.) and Udai Raj Singh v. Bhagwan Bakhsh Singh, 
6 Ind. Cas. 279; 32 A. 227; 7A. L.J. 274; (1910) M. 
W. N. 110; 11 C. L. J. 387; 14 O. W. N. 641; 7 MeL, 
T. 410; 12 Bom. L. R. 409; 20 M. L. T. 458; 13 O, C. 
172; 37 I. A. 46 (P. C.), relied on. 


Appeal against a decree of the Second 
Additional District Judge, 24-Perganas, 
dated the 2lst of January 1924. 

BabusHiralal Chakravarti, Shyama Das 
Battacharjee, for the Appellants. 

Mr. A. C. Gupta, Babus Radhika Ranjan 
Guha, Satis Chandra Sinha, Santi Kumar Roy 
Chaudhury. and Shib Chandra Palit, for the 
Respondents. i 


JUDGMENT. 

Chakravarti, J.—This appeal arises 
out of an application for Probate of the Will 
of one Judhistir Haldar dated the 21st Janu- 
ary, 1913 and ison behalf of the petitioners 
who propounded the Will against the order. 
ofthe District Judge ofthe twenty-four Per- 
ganas, dated the 21st January, 1924 by which 
the petition for Probate was refused. The 
application for Probate which was made by 
four out of the five executors named in the 
Will was opposed by the daughters of the 
testator Judhistir, by the sons of one of the 
daughters and also by one of his sons-in-law. 
The objectors, amongst other matters, stated 
that the instrument propounded by the 
petitioners was not a Willon the face of it ; 
and an issue was raised as to whether the 
document propounded was a Will at all. 
This issue was tried asa preliminary issue 
and the learned District Judge without go- 
ing into the evidence and deciding the 
other issues which arose in the case found in 
favour of the objectors on this issue,and dis- 
missed the application for Probate. Hence 
their appeal. . ; 

The only question which arises before 
ùs in this case for consideration is whether 
the document alleged to have been execut- 
ed by Judhistir Mandal was a testamentary 
deed ora deed of transfer inter vivos as wag 
held by the learned District Judge. The 
learned Judge really based his judgment, to 
use his own words, on this ground: “Itig 
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true that he”, that is Judhistir, “ thought 
that he was nearing the end and he wished 
to make a disposition of his properties ; 
but by the deed he declared that the de- 
dication was to take effect from the date 
he executed the deed and he appointed 
himself the first shebait. He fixed the man- 
ner of succession to the office of the Shebatt. 
No doubt there are certain legacies to be 
paid after his death by the executors ; but 
sùth a provision is in conflict with his de- 
ee to the idol”, The learned Advocate 

r the respondents has also relied upon this 
argument in support of the decision of the 
Court below. 

‘Now, the true rule to be followed in coo- 
sidering a deed in cases like this was laid 
down by their Lordships of the Judicial 
Committee in the: case of Thakur IJshri 
Singh v. Thakur Baldeo Singh (1) and also 
in the case of Udai Raj Singh v. Bhagwan 
Bakhsh Singh (2). In the first mentioned 
case, their Lordships, after discussing the 
provisions of the deed at page 801* stated as 
follows: “ Mr. Woodroffe in his argument 
relied very strongly upon the use of the 
word ‘assign’ and upon the reservation 
of a life-interest to the donor. No” doubt 
both those circumstances tend towards the 
conclusion to which Mr. Woodroffe wished 
to lead their Lordships, but they are by 
no means conclusive. If they had been 
the words of an English conveyancer pre- 
paring an English instrument, they would 
have afforded a. very strong argument: but 
the instrument was prepared by Lal Sunder, 
and we must not ‘construe with too 
great nicety, or assign too much weight to 
thé exact words that he uses fora transfer ` 
of property, as if he were accurately weigh- 
ing the difference between a testamentary 
instrument and one operating inter’ vivos, 
We must remember that Wills are compara- 
tively new in any part of India, and are of 
more recent introduction in Oudh in respect 
of this class of property. So with respect 
tothe reservation of a life-interest. The 
Will being not a very familiar instrument 
të the Peoplen ‘who prepare it or who sign it, 
the tesi ator 0: ten, ‘does express & great anxie- 
ty that hesht Ninot be! tonsidered_to have 

( DA 10.0, 0, H 1.49135; 8 Ind,- Jur, 331; .4 Sar. P. 
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parted with anything in lis lifetime, and 
their Lordships have seen here - instruments; 
which most unquestionably were W ills, 
and intended to operate as such, in which 
nevertheless there have been expressions 
upon the face of them intimating that the 
testator intends to remain theowner of his 
property until he dies”. In the latter case, 
their Lordships following the same princi- 
ple stated that in a case like this not only: 
the words actually used in the deed should 
be considered but also the circumstances 
should be taken into consideration and ‘the 
matter ought to be broadly looked at. Now, 
bearing those principles in mind, let us 
see what arethe circumstances here in the 
present case. Judhistir was apparently an 
old man and was apprehending imminent 
death. He was anxious that there should 
be rules laid down for the disposition of 
his properties after his death. In the: 
circumstances as he himself stated that there 
was in his mind an apprehension of his: 
imminent death, it was not possible that he 
would either enjoy the property or use it 
in a particular way. “The learned Judge, as 
I have already pointed out, states that there 
are conditions in the deed which are clear- 
ly testamentary. The sole question, there-’ 
fore, is “ Was the whole object of the deed 
frustrated by the use of the words upon. 
which the learned Judge has relied ?” 
plying the principles laid down in the cases: 
referred to, 1 think it was not.. Judhistir 
was a substantial cultivator living in -the 
interior of the: district. He had no” legal 
help in drawing up the instrument. It-ap- 
pears from the clause in the deed relied 
upon by the District Judge and also by the 
learned Advocate for the respondents- that 
the anxiety ofthe testator was that after 
his death there might be dispute as to the 
future disposition of his properties and, 
therefore, he thought—though erroneously 
no doubt that, unless he used those words, 
future dispostion of his properties would 
be in danger. Olearly, those words were 


Ap-: 


not used for the purpose of making any- 


. inter vivos disposition which would come 
into operation during his lifetime and they . 


should not, in my opinion, be read as tend- 
ing to frustrate his very object. Itis nota 
question of mere construing the words used 
in the ,deed ; but it is a question whether, 
under the circumstances of the case, we can 
read.these, words asi-used with any other 


“7 objectthan that of strengthening the dis- 
ni Positions by’ a Will: On they wholê taking. 
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a broad view of the matter, I think the 
testator was really laying down rules for the 
- disposition of his properties after his death 
and not making any immediate disposition 
ofthe same. There are other circumstances 
which also lend support to this view. Ths 
deed was not drawn up on a stamped paper 
asit would have been if it was a deed of 
dedication. Throughout the deed is spoken 
of asa Will. It appointed executors 
and it was registered as a Will. There- 
fore, there can be no doubtas to what the 
object of the executant of the document was. 
Bearing that in mind, I donot think that 
the use of the word “dedication” should 
be given effect to in the sense in which it is 
ordinarily ‘used in the same way as their 
Lordships of the Judicial Committee re- 
fused to give effect to the word “ assign” 
which was clearly used inthe deeds which 
their Lordships had to consider in one of 
the cases cited. On these grounds, I think 
that the view taken by the learned Dis- 
trict Judge of the natureof the instrument 
was not correct. In my opinion the decree 
of the lower Court should be set aside and 
the case should be sent back to that Court 
for trial of the rother issues raised. The 
appellants are entitled to their costs in this 
appeal—the hearing ‘fee being assessed at 
three'gold mohurs. The costs incurred by the 
parties in the lower Court as well as those 
to be incurred at the fresh trial will abide 
the result. : 
«Walmsley, J.—I agree. 
N. H. - Appeal allowed. 


BOMBAY HIGH COURT. 
First Crvin APPEAL No. 173 or 1924. 
C April 14, 1925. 

Present Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 

‘ AJITSING MANIBHAL AND OTHERS— 
DEFENDANTS APPELLANTS 

$ VETSusS e- 
GRUNNING & C0O,—PLAINTIFrSs— 
oe RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXX, 
rr. 1, 8, 6—Partnership, suit against—Title of suit— 
Writtensstatements, separate, whether can be filed. 

Under O. XXX, r. b C. P. 
persons being liable as partners and carrying on 
business in British India may be sued in the name 
ofthe firm. In such a suit an individual partner may 
also be sued personally along with the firm. It is 
not, however, correct .to sue persons as partners in 


the name of the firm by a partner or manager. ; 
- 969, col. 2.) ae Sap 


AJITSING MANIBHAI V. GRUNNING & CO. : 
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Under O. XXX, r.6, GO. O., where persons are 
sued as partners in the name of their firm they must 


appear individually in their own names but, all sub- 
sequent proceedings will nevertheless continue in the 


mame of the firm. In sucha case, each partner can 


put in a separate written statement, but each written 
statement is the written statement of the firm. It is 
only when a partner is sued personally „along with . 
theefirm that he may put in a personal defence. [p. 
970, cols. 1 & 2.) i 


First appeal froma decision of the Joint 
First Class Subordinate Judge at Ahmed- 
abad, in Suit No. 1039 of 1922. - ° |. 

Mr. G. N. Thakor (with him Mr. R. J. 
Thakor), for the Appellants. ` ; 

Messrs. Little € Co. and S, S. Patka?, for 
the Respondents. . 


JUDGMENT. as 

Macleod, C. J.—The plaintiffs . are d 
firm carrying on business in cotton in 
Liverpool. RE erat 

They havefiled this suit through their 
constituted attorney in the Court of the 
First Class Subordinate Judge at Ahmed- 
abad against the firm of Chandrasing M. 
Jesingbhai by its partners and managers 
(1) Ajitsing Manibhai, (2) Chandrasing: . 
Manibhai,a minor by his next friend,- to, 
recover damages amounting to Rs. 13,870-4-0. 
and interest and the. costs of a Solicitor’s: 
bill. In the first place it must be noted, 
that the title of the plaint is not correct. 
Under O. XXX, r. l any.two or more per-. 
sons being ‘liable as partners and carrying: 
on business in British India may be sued. 
in the name of the firm. In such a case 
the proper title of the defendant is: “A 
B a firm carrying on business in partner- 
ship,” See Appendix A tothe C. P. C., (2) .. 
“ Description of parties in particular cases,” . 
Rule 3 provides for the manner of service 
of the summons where persons are sued: 
as partners in the name of their firm and, 
1; 6 provides for the manner of appear- 
ance of such persons. An individual partner 
may be sued personally along with the 
firm: Taylor v. Collier (1). It is not, there-, 
fore, correct to sue persons as partners 
in the name of the firm by a partner or 
manageteand the proper title of the defend- 
ants in the suit should have been :— 

“Defendant No. 1. Chandrasing M, 
Jeisingbhai a firm. ° he 

Defendant No. 2 Ajitsing Manibhai a 
partner in the firm. 

Defendant No. 3 Chandrasing Manibhai 
a partner in the firm.” 

lt does not appear from the way in which 


(1) (1882) 30 W. R, 701; 51 Ta, J, Ch. 853, 
o 
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the plaint is drafted whether there are 
three defendants or only one, the firm of 
Chandrasing M. Jesingbhai. h 
Although the written statement is headed 
“ Plaintiff. The Grunning Company. 
versus 
Defendant. Chandrasing Manibhais a 
firm”. ` 
it ig signed by Ajitsing Manibhai for him- 
self and as guardian of the minor Chandra- 
sing Manibhai. 

Paragraph 2 states “ the suit filed by the 
plaigtifis against us the defendant, No. 1 
and the minor defendant No. 2 is false.” 

Paragraph 3 states that Ajitsing was only 
doing the work of management of the firm 
and was neither a partner nora proprietor, 
the plaintiffs had no right to file a suit 
against him personally or against the person 
of defendant No. 2. Therefore the suit could 
not be maintained. ; 


The further defences in the written state- 
ment may be summarised as follows :— 
: Although the plaintiffs stated that they 
‘`. had purchased 100 bales American Cotton 
January delivery 1921 on behalf of defend- 
-ants, defendants did not accept the con- 
tract as it was received late and even before 
it was signed plaintiffs asked for margin, 
Plaintiffs should have closed the transac- 
tion. when the market began to go down. 
If margin was not given the plaintiffs could 
not leave the transaction outstanding. 
Damages could only be claimed according 
to the rate prevailing on the day on which 
the rates began to go down, 
The provisions of O. XXX are very com- 

-plicated and technical, and are seldom 
sufficiently studied by practitioners in the 
Subordinate Courts. Asummons under O. 
XXX, r. 3, shall be served either upon any 
one or more partners, or at the principal 
place at which the business is carried oa 
within British India upon any person having 
at thé time of service the control or manage- 
ment of the partnership business there, 


Ib seems that the summons in this case 
was served on Ajitsing, so that was good 
service onthe firm, since whether he was a 
partner or not, he admits that he was the 
manager. | 

Under O. XXX, r. 6, where persons are 
sued as partners in the name of their firm, 
they shall appear individually in their own 

“names but all subsequent proceedings shall 
nevertheless continue in the name of the 


fiim. x 
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It isnot easy to observe the provisions of 
this somewhat incongruous rule. 

Each partner has to appear individually, 
each partner can put in a separate written 
statement but each written statement is the 
written statement ofthe firm, It is only 
when a person is sued personally along with 
the firm that he may putin a personal de- 
fence. ; 

In this case there is no written statement 
of the firm, though it may be said that the 
defences raised in the written statement of 
Ajitsing werethe same defences as would 
have been raised in a written statement by 
the firm. . - 

In this state of the record, the Judge 
should have drawn the plaintiffs’ attention 
to the provisions of O. XXX, r. 8 

Ajitsing was protesting that he was not 
a partner. Plaintiffs could disregard the 
appearance under protest altogether and 
have the summons served as provided by r. 
3, or they could contend that the person 
served wasa partner at the time the cause 
of action accrued, and apply on that basis 
either to have theappearance entered struck 
out, orto have the denial of partnership 
struck out of the appearance. 


None of these courses was-chosen by the . 
plaintiffs. The suit proceeded as if the 
firm had been duly served, as well as the 
individuals alleged to be partners, 

Issues Nos. 1 to 10 were raisad on the 
merits. ‘The answer to issue No, 11 ‘ Are 
the defendants Nos. land 2 liable under 
the contract’ was ‘ The defendant firm are 
liable.’ 

The answer toissue No.“ 12‘ Are defend. 
ants Nos. l and 2 personally liable under 
the plaintiffs’ claims’ was ‘Defendant No. 
1 is liable,’ , ; 

A decree accordingly was passed against 
the firm of Chandrasing M. Jeshingbhai 
and against Ajitsing a3 one of its partners. 
The firm and Ajitsing appealed and appear- 
ed by the same Counsel, . 


e , 

The principal grounds of appeal were: — 

1. That the Subordinate Judge had erred 
in holding that Ajitsing was a partner 
instead of holding that his mother was the 
sole proprietor of the firm. 

2. That he had erred in not holding that 
there was no agreement. 

3. That he had erred in not holding if 
there was a valid agreement that the plaint- 
iff should have re-sold the goods at a much 
earlier date, , 
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4. That the loss actually suffered had 
Bot been proved. 
Nota single objection was raised with 


regard tothe service of the summons or the 


frame of the pleadings. A 

It would not then -be equitable for this 
Court in the circumstances of the case'to do 
more than we. have donein pointing out 
the defects of the procedure in the lower 
Court, since the merits of the case have in 
no way been affected thereby. 

We accept then the fact that a decree has 
been passed against the firm and against 
Ajitsing personally, and that both the firm 
and Ajitsing have appealed against that 
decree. ; 

[His Lordship after discussing other points 
on the merits passed the following order:—] 
I think the plaintiffs are entitled to succe- 
ed, but they are not entitled to interest on 
the claim before the date of the suit, nor 
can they recover the amount of their Solici- 
tors’ costs before suit. There will, there- 
fore, be a decree for Rs. 13,870 with interest 
at six per cent. from the date of the suit 
until judgment with costs in both Courts in 
proportion, with interest on judgment at six 
per cent, - 

Coyajee, J.—[Only the portion of his 
Lordship's judgment relevant for the pur- 
pose of this report is given below:—] While 
the arguments were proceeding, the learn- 
ed Chief Justice called the attention of the 
parties to the defect in the pleadings, A 
reference to the plaint and the written state- 
ment inthis case shows that not much 
regard was paid to the rules which regulate 
suits against firms (O, XXX, O. P., C., 1908). 
The parties themselves, however, apparent- 
ly felt no embarrassment on that account. 
In a suit against a firm, it is permissible to 


the plaintiff to make one or more partners . 


defendants in conjunction with the firm. 
In the plaint in this cases Ajitsing is de- 
scribed both as the manager of the firm and 
a partner, He accepted service of the sum- 
mons ; hesigned and put in the one written 
statement inthe case; he also signed the 
vakalatnama which accompanied it. Some 
of the issues framed in the suit related to 
the merits of the plaintiffs’ claim; but there 
were others which hàd reference persorfally 
to Ajitsing and .Chandrasing. In these 
circumstances, the decree of the lower Court 


cannot be disturbed merely on account of: 


-this defect unless it affected the merits of 
the case or the jurisdiction of the Court ; 
and it isnot contended that any of those 


KISHANLAL Y. BAPU, 


971 


PO} has followed jn thie case (s. 99° 0. 
P. C. 
Z. K. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. »* 
First Crvin APPBAL No. 89 oF 1925. 
April 1, 1926. . 
Present:—My. Hallifax, A. J. ©. > 
Seth KISHANLAL—PtainrirF— ° 
APPELLANT 
VETSUS i 
BAPU AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

ContracwAct (IX of 1872), s. 78—Contract for pay- 
ment of money—Breach—Damages—Method of assess- 
ment—Civil Procedure Code (Act V of 1909), s. 38, 
scope of—“Court rate of interest” meaning of.—Court, 
whether bound to award 6 per cent. per annum. 

In'ascertaining under s. 73 of the Contract Act the 
loss or damage caused by a breach of contract for the 
payment of money all that isto be done is to find 
out the rate of interest that the person to whom it 
ought to have been-paid, would have got on it in the 
ordinary Way, if it had been paid. The rate or amount 
of interest which was originally promised and that 
promised in case the original promise was broken 
come in only as a guide in ascertaining what rate of 
interest ought to have been paid and as a maximum. 
[p. 971, col. 2; p. 972, col. 1.] A 

There is no such thing as a “Court rate of interest”. 
What is usually so called is merely the maximum 
rate which the Court may order to be paid on the 
costs under s. 35 of the C. P.O, [p, 972, col. 2.] . 

` The rate of 6 per cent. per annum may in some 
cases be the appropriate rate of interest to allow for 
damages, though the fact that it is the rate mentioned 
in s. 35, Civ. P. C., does nct make it’so. |ibid.] : 

Appeal against a decree of the District 
Judge, Chhindwara, dated the 23rd March 
1925, in Civil Suit No. 22 of 1921. 

Mr. M. R. Bobde, for the Appellant, 

Mr. N. R. Alekar, for the Respondents. 

JUDGMENT.—tThere is probably no 
matter into which more totally unnecessary 
complications are imported than the matter 
of interest fora debt which was not paid 
according tothe promise. in this case one 
party paidethe other a sum of Rs. 2,400, 
In consideration of that payment the other 
party promised to pay Rs.,750 eight months 
later and three further sums of Rs. 750 one, 
fwo and three years after that. No such 
payment at all was made, and the first party 
became entitled to compensation for the 
breach of contract. ~ 

Now there is no contract in respect of 
which it is easier to estimate in terms of 


money under s. 73 of the Contract Act the 
e 


- 
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loss or damage causedeby a breach of it 
than a contract for the payment of money. 
All thathas to.be ascertained is the rate 
of interest that the person to whom it 
ought to have been paid, would have got on 
it in the ordinary way if it had been paid. 
The other two factors, the amount ®f the 
money and the length of time it has been 
wrongfully retained, we already have in 
every case. The other matters, the rate or 
amount of-interest which was originally 
promised and that promised in case the 
orjginal promise was broken, come in only 
as a guide’in ascertaining what rate of 
interest ought to be paid and asa maximum. 
Except for that we are not concerned with 
the original contract. ` f 
The original contract was for the fairly 
. quick payment of the Rs, 2,400 with com- 
pound. interest at a rate that is almost 
exactly 11.1 per cent. per annum. That is 
the equivalent of regular payment of Rs, 750 
on the four dates fixed. Still more was 
promised jf the payments were not made 
punctually, but we need not consider that, 
because the plaintiff has asked for much 
less. ” In the circumstances of this case then 
itis quite clear that’ the plaintiff would 
have been properly and sufficiently com- 
pensated for the failure to pay him Rs. 750 
in 1908 and each of the three following 
years by being paid Rs, 2,400 and compound 
interest thereon at 12 per cent. per annum 
from the date on which he paid that amount 
tó the other party. A good deal has been 
said in this Court about simple interest and 
compound interest. They arenot two kinds 
of ‘interest; the only difference between 


them is that one paid regularly and the. 


other is not. > | PO 
The amount claimed as due at the insti- 


tution of the suit on the 9th of December, 
1921 was Rs. 7,410. The amount payable 
as damages on that date if the calculation 
is made with interest at no more than 9 per 
cent. per annum is Rs. 7,83690. It. is 
clear then that the plaintiff was entitled to 
be paid the amount he claimed onsthat day. 
Similarly the amount due on the decree, 
the 23rd of April, 1925, if interest is calcu- 
lated at 9 per cent.swas Rs. 9,380-8-0, but 
the plaintiff claims only Rs. 8,796 12-0. | 
The learned District Judge has given 
damages in the shape of interest at a 
number of different rates in a way that 
could ‘not possibly convey any idea to him 
or to: anybody else of whether the result 
gives the plaintiff’ proper compensation or 
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not. The labour 
whether “proportionate prospective interest’. 
(whatever that may mean) should be award- 
ed or not and when the first default occurr- 
ed and when the whole sum became due 
was entirely wasted. “Ib has to be pointed 
out also that the amount due ought to have 
been calculated up to the end of the period, 
allowed for redemption, and not only up 
to the date of the decree, and further that 
there is no such thing as a “Court rate” of 
interest. What is usually so called is mere- 
ly the maximum rate which the Court may 
order to be paid on the costs under s. 35 of 
the C. P. O. A rate of 6 pèr cent. per 
annum may in some cases be the appro- 
priate rate of interest to allow for damages, 
though in these Provinces the cases in 
which it is not too low are few, but the 
fact that itis the rate mentioned in s. 35: 
does not make it so. ` 

The result of the complicated account 
made in the lower Court was that the amount 
due on the date of the decree was Rs. 6,984. 
That is equivalent to giving the plaintiff 
interest at a rate per cent. that exceeds six 
by a small fraction. The way in which the? 
plaintiff arrived at the sum he claimed in 
the plaintis only a little less complicated 
and gives him much less than he thought 
he was claiming. He obviously intended” 
to claim compound interest at something 
more than 12 per cent. per annum. What 
he has claimed is simple interest at 17% per 


cent. per annum for the first twenty months 


and then compoundinterestat 12 percent. for, 
twelve years on Rs. 95 less than was due to 
him at the beginning of them. .The result 
isaclaim for asum that gives him inter- . 
est all through at a shade less than 9 per. 
cent. How he worked out the sum of 
Rs. 8,796-12-0 which he claims in*appeal to 
have been due on the date of the decree I | 
have been unable to discover arid tha 
learned Pleader who appeared for him can 
not explain. It is, however, less than the 
amount that ought to have been decreed” 
on that day, which’ would have been 
Rs. 9,380-8-0 if interest had been calculat- 
ed all through at 9 per cent, only. |, 

The amount to be decreed as due on the 
23rd df April 1925 is, thorefore, Rs. 8,796:12-0. 
The plaintiff has asked for interest at 12 
per cent. per anhum, as indeed he did or 
thought he was doing all along. He is 
clearly: entitled to it, though through want 
of clear thinking he has asked for a sum as 
due on the date of the decree which gives 


expended ‘in deciding + 


(o4 i. 0. 1926] 
him interest at a I$wer rate. That is, how- 
ever, no reason for giving him the lower rate 

safter the decree. Interest -will, therefore, 


run at 12 per cent. per annum from the 
date of the decree to the date now to 


be fixed as the end of the period allow-- 


ed for redemption. That date will be 
the 23rd of June next. The amount due on 
that day for principal and interest on the 
mortgage will be Rs. 10,049-6-0. It may be 
mentioned that interest at 9 per cent. all the 
way through would have given the plaintiff 
Rs. 10,453 by that date. The defendants 
must pay all the costs in both Courts, the 
amount being added to the sum payable 
for principal and interest to make up the 
-price of redemption. The decree of the 
lower Court will be modified accordingly. 
G. R. D. Decree modified. 


OUDH CHIEF COURT. 

CIvIL Reviston No. 196 or 1925. 
January 27, 1926. 
Present:—Mr. Justice Misra and 
Mr, Justice Raza. 
‘SURAJPAL SINGH-—DEFENDANT— 
APPELLANT 
Versus 
DEOK ALI—Puatntier—Opposite Parry. 
Practice—Ex parte decree—A pplication to set aside 
-Conditional acceptance—Condition not fulyilled— 
Death of applicant~ Order maintaining decree, effect 

of-—Fresh order. À 

Where, onan application to set aside an ex parte 
lecree, the Court passes a conditional order to the 
dfect that if the defendant pays in Court a certain 
mm beforea certain date, the decree would be set 
aside, otherwise the application would stand dis- 
aissed, and no payment being made till the prescrib- 
d date, dismisses on that date the application, main- 
aining the decree, it is not any fresh order adverse 
o the defendant that is passed by the Court, but only 
fect is given to the previous order, and if on that 
fate the defendant is dead, it cannot be said that any 
resh injurious order has been passed against a dead 
yan. [p. 974, cols. 1 & 2.) e 

Debi Bakhsh Singh v. Habib Shah, 19 Ind. Cas. 526; 
60. 0.194; 17 C. W. N, 829; 11 A. L. J. 625; 180 
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Subordinate Judge of Rae Bareli, dated the 
15th of August 1925. ° The facts of the case 
which gave rise to this application are as 
detailed below:— i 

The plaintifi-opposite “party (Deokali) 
obtained an ex parte simple money decree 
against one Jagdamba Singh on the 16th | 
of Janâary, 1922. On that very date the , 
16th the said Jagdamba Singh applied 
for setting aside the decree which had” 
been passed against him ex parte. On the 
Gth May, 1922, the Court passed a condi- 
tional order to the effect that if the défend- , 
ant (Jagdamba Singh) deposited the sum” 
of Rs. 60 in Court on or before the 13th 
July, 1922, the ex parte decree would be set 
aside, and in case such payment was not 
made within the time specified in the order, ` 
the application for setting aside the ‘ex 
parte decfee wasto stand dismissed and 
the original decree maintained. After’the 
passing ofthis order of 6th May, 1922, 
Jagdamba Singh died on the 19th June, . 
1922, and no payment was made either | 
by Jagdamba Singh during his lifetime’ 
or by the applicant or any other person 
claiming jo be his legal representative, 
till the 13th July, 1922. On that date the 
record was put up before the learned Sub- 
ordinate Judge who had passed the decree 
and an information was communicated 
to him that Jagdamba Singh or his legal ` 
representative, if any, had failed to deposit 
the sum of Rs. 60 in accordance with the | 
terms ofthe order of 6th May, 1922, the 
application for setting aside the ex parte’ ` 
decree must be deemed as dismissed, and 
the decree originally passed, maintained. 

In short, the learned Subordinate Judge ` 
gave effect to the order of the 6th May, 
1922, which was the order passed in the ~” 

-presence of Jagdamba Singh himself. No 
new order of any sort whatever prejudicial 
tc the interest of Jagdamba Singh or his 
legal representative was passed on 13th 
July, 1922. 

On the 31st May, 1923, the decree-holder- 


n 3.9; 15 Bom D.R. 640; 14 M. TT. 33; (913) M° CPPosite party, put in an application for 


. 


TAN. 566;.25 M. L. J. 148; 35 A. 331; 40 Ì. A. 151 
P. O.), distinguished. 


Application for revision of an order 
£ the SubwJudge, Rae Bareli, dated the 
5th August 1925, . 7 

Mr. Ali Mohammad, for the Appellant. 

Mr. Bisheshwar Nath Sirivastava, for the 
Jpposite Party. 

_ORDER.—This is an application for 
vision ofan order passed by the learned 


“execution asking the Court to implead the 
applicant, Suraj Pal, and others as legal 
representatives of the origisfal’ judgment- 
debtor, Jagdamba, the deceased, and to 
take out execution proceedings, On this 
application Suraj Pal was broughton the 
record as a legal representative of the. 
deceased Jagdamba by an order passed . 
ex parte against him on the lith of August, ` 
1923, Subsequently on the llth September, 

> 
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1923, Suraj Pal, the applicant, raised 
several objections to the execution of the 
dezree; but no objection was taken by him 
to the effect that the decree passed ex parte 
against Jagdamba Singh was invalid on 
the ground that the order maintaining the 
decree had been passed on the l3ih July 
when Jagdamba was dead, and that his 
(Suraj Pal's) name had improperly been 
brought onthe record. The Court execut- 
ing the decree dismissed his objections 
embodied inthe application -ofthe lith 
September, 1923, by his order dated the 
1ath October, 1923. eae 
It has been urged before us in revision 
that the order passed by the learned Sub- 
ordinate Judge on the 13th July, 1922, dis- 
missing the application for setting aside 
the ex parte decree and maintaining the 
original decree was a nullity on the ground 


that Jagdamba Singh was not alive on 7 


that date. Reliance was placed in support 
of this contention on a ruling of their 
Lordships of the Privy Council reported 
as Debi Bakhsh Singh v. Habib Shah (1). 


The argument was to the effect that be-. 


cause Jagdamba Singh had been dead on 
the 13th July, 1922, no order adverse to him 
should have been legally passed by the 
Court on that date, on the ground that ad- 
verse orderscannotbe validly passed against 
dead persons. We do not see any force in 
this contention. As is stated above, the 
learned Subordinate Judge did not pass 
any fresh order on the 13th July, 1922, but 
only gave effect in terms to the order 
passed “by him on the 6th May, 1922, when 
Jagdathba Singh was alive. The order 
passed on this date (6th May 1922) was 
admittedly a good and valid order. If 
Jagdamba Singh or his legal representa- 
tives wanted to take advantage of the condi- 
tional order passed on the above date it 
was opeti to them to doso. If, however, 
neither “Jagdamba Singh nor any of his 
legal representatives chose to take advant- 
age of that order and failed to deposit the 
money within the time fixed, the order 
passed. on that date became operative auto- 
matically on the 13th July, 1922. Jt was 
indeed even unnecessary for the Court to 
have passed any* order at all. It is quite 
jncorrect to say that on the 13th July, 1928, 
when Jagdamba had been dead any fresh 


. (1) 19 Ind. Cas. 526; 16 O. C. 194; 17 O. W. N, 829; 
11A. L. J. 625; 18 O. L. J. 9; 15 Bom. L. R. 640; 14 
M. L. T. 33; (1913) M. W. N. 566; 25 M. L, J. 148; 35 
“A. 331,40 L A. 151 (P.O) 
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order was passed injurious? to the interest 
of the deceased. We, therefore, hold that 
tbe rule of law laid down by their Lord- 
ships of the Privy Council in the case 
quoted above, does not apply to the facts 
of the present case and the contention of 
the learned Pleader for the applicant cannot 
be sustained. 

We may also mention that in view of 
the facts stated in the earlier portion of 
our judgment, the order passed in the exe- 
cution proceedings against the applicant, 
Suraj Pal, that he wasto be brought on 
the record as legal representative of the 


deceased Jagdamba Singh, was an order 


which has become final as against him and 
he cannot thereafter be allowed to challenge 
the validity of the decree in the course 
of execution of which he had been im- 
pleaded as a legal representative of the 
deceased judgment-debtor, Jagdamba 
Singh. In our opinion in the face of this 
order of the Execution Court it is no more 
open to the applicant, Suraj Pal, to raise 
any objection against the validity of the 
ex parte decree. ‘The orders of the llth 
of August 1923, and of the 13th of October 
1923 are final against him and they cannot 
be questioned by him any more. We, 
therefore, are of opinion that in face of the 
said orders, the present application cannot 
be maintained. 


We are, therefore, of opinion that the 


order passed by the learned Subordinate 
Judge of Rae Bareli on the 13th July 1922 
enforcing his previous order of the 6th 
May, 1922 was a perfectly valid order, and 
that there was no illegality or irregularity 
committed by him in the exercise of his 
powers, 

We, therefore, dismiss this application 
with costs. 


N. E. Application dismissed, 





PRIVY COUNCIL. 
APPEsL FROM THe CaLcurra Hien Covrt. 
° March 8, 1926. 
Present:—Viscount Finlay, Lord Phillimore, 
Lord Blanesburgh, Sir Jobn Edge and 
Lord Salvesen. 
Tur SECRETARY or STATE For 
“INDIA in COUNGIL AND ANOTHER — 
APPELLANTS 
VETSUS 
Raja JYOTI PRASHAD SINGH DEO 
BAHADUR AND oTHERS— RESPONDENTS. 
Land tenures—Digwars or ghatwal tenures, whe- 


m 


(£4 L O. 1926) - SEORETARY oF STATE FOR INDIA V. JYOTI PRASHAD SINGH DEO. . 


ther under xer@indar—Burden of proof—Service 
tenures, kinds of—Ancient grant, interpretation of— 
Privy Council—Arguments urged for first time— 
Practice. 
The Privy Council has long established it for itself 
as a principle of wisdom and prudence that it should 
` be very chary of entertaining an argument which has 
not been sifted in the Courts below especially when 
the question to be decided concerns the diversified and 
complicated Indian Law as to tenure of land. [p. 976, 
cols. 1 & 2.] 


Should the general words of an ancient grant be un- 
certain they. may be fairly explained by subsequent 
usage. [p. 983, col. 1.] : 

Duke of Beaufortvy Mayor, Aldermen and Burgesses 
of Swansea, (1849) 3 Ex. 413; 154 E. R. £05; 77 R. R. 
677, Van Diemen's Land Co. v. Table Cape Marine 
Board, (1906) A. C. 92;75 L. J. P.C. 28: 54 W.R. 
498; 93 L. T. 709; 22 T. L. R. 114 and Watcham v. 
Attorney-General of East Africa Protectorate, (1919) A. 
O. 533; 87 L:-J. P. ©. 150; 34 T. L. R. 481; 120 L.T. 
258, referred to. 


The question whether certain digwars or ghatwals 
are or are not subordinate to the zemindar is always 
one of fact and the burden of proving that they are 
under himelies on the zemindar. [p. 978, col. 2.] 


Forbes v. Meer Mahomed Tuquee, 13 M. I. A. 438° 14 
W. R. P. C. 28; 5 B. L. R. 529; 2Suth. P. C. J. 358; 2 
Sar. P. O. J, 588; 20 E. R. 614, referred to. 


Various forms of service tenures enumerated and 
defined. [p. 978, cols. 1&2] -> ` 


Appeal from the Calcutta High Court. 

Messrs. A. M. Dunne and K. Brown, for 
the Appellant. 

Messrs. W. H. Upjohn, L. DeGruyther, J. 
M. Parikh, G. R. Lowndes, E. B. Raikes 
and G, B. McNair, for the Respondents, 


JUDGMENT. 
` Lord Phillimore.—This suit was 
-brought'on the 3rd September, 1914, by the 


respondent, the Raja of Pachete against the, 


Secretary of State for India and certain 
Coal and Iron Companies who are, with the 
Secretary of State, appellants before their 
Lordships’ Board and other parties describ- 
ed as digwar ghatwals, alleging that three 
mouzahs known as Kendua, Parira and 
three-quarters of Garh Rarira in the Burd- 
wan District of Bengal were included 
in his zemindari, and that this being so he 
was the proprietor of the mineral rights 
under thesaid mouzahs, and that Secretary 
of State and digwars had purported to grant 
leases of the mineral rights tothe defend- 
ant Companies, and praying that it might 
be declared that he was the rightful owner 
of the minerals and that the lessees and 
sub-lessees had no right to them and should 
be restrained by injunction from trespass- 
ing and working the minerals, and asking 
for damages with interest and costs. 
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The Secretary of State in his defence said 
that the plaintiff was never within 12 years . 
in possession ofthe mineral rights claimed 
by him, and that he and the defendants 
Nos. 2,3 and 5 had been for more than the, 
said period openly and as of right in enjoy- 
ment of the minerals, and that the three 
moazahs did not form part of the perma- 
nently settled estate of the plaintiff, but had . 
been digwari chakran from before the,Per- 
manent Settlement of 1793. He further 
denied the plaintiff's title to the minerals. 
The other defendant set up similar de- 
fences, e 

Issues having been settled by the Sub- 
ordinate Judge, the case was transferred by 
the District Judge to his ‘Court in July, 
1917, and heard by him on oral and docu- 
mentary evidence in the months of April- 
and May, 1918. 

On the 28th May, 1918, he delivered 
judgment supporting all three of the 
defences raised, i. e., holding that the plaint-- 
iff had no title to the villages in suit; that 
if he had been the landowner he'would not 
have- the right to the minerals which would 
still be in the Crown, and that the defence 
of adverse possession and consequent limite- 
tion was also good. 

The appeal being taken to the High Court 
of Judicature at Calcutta, that Court on the 
24th July 1921, reversed the judgment, and 
while refusing the plaintiff some of the 
relief which he claimed, made a decree in 
his favour in terms following :— 

“Tt is ordered and decreed that the plaint- 
iff be and he is hereby entitled to a de- 
claration that the mouzahs in dispute and 
described in the plaint out of which this 
appeal arises together with the minerals 
underlying them are included within his 
permanently settled estate, that he is the 
rightful owner of the minerals in the 
mouzahs and that none of the defendants 
has any right to the minerals inthe mouzahs, 
And itis further ordered and decreed that 
a perpetual injunction do issue restraining 
the defendants from working coal or other 
minerals in the mouzahs.” 

The Secretary of State and the Com- 
panies have appealed te His Majesty in 
Council from this decred. 

* The ground upon which the High Court 
held that the mouzahsin dispute with the 
minerals underlying them were with the 
permanently settled estate was that they 
were what is called thanadari lands, Hav- 
ing so decided, the Judges thought that 
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the further defence of limitation was not 
good, nor was the defente good that the 
thinerals under these villages belonged to 
the Crown, Their Lordships will take the 
question of ownership first. 

The ‘learned Counsel for the respondent 
Raja when it came to their turn, while 
accepting and supporting the reasoning of 
the Hight Court rested the main strength 
of their argument upon two other grounds, 
the first of which comes to be discussed 
in logical order before the submissions made 
by the appellants. : 


This first argument was founded upon the 
language of the Regulations of 1790 and 
1793, which established the Decennial and 
Permanent Settlements of Bengal, Orissa, 
and Behar, 

“Regulation VIII of 1793, sub-s.4 speaks of 
the settlement being “concluded with the 
actual proprietors of the soil whether 
zemindars, talukdarsor chaudhris”. 


Upon the strength of this and other 
passages in the Regulations, it was urged 
that the Government of the day recognis- 
ed a pre-existing right in the zemindars 
and “others and did not confer rights: by 
the Settlement, and consequently that it 
was possible that lands owned by a zemin- 
dar—though not lakhiraj or thanadari— 
might never have been settled and yet be 
his property andso might descend to the 
successors-in- title of the original zemindar, 
having remained unsettled through all 
these years, 


Whether such lands according to the 
arguiment were to be reckoned as part of a e 
zemindari as to be treated as de hors the 
zemindari was not made clear, 


The argument receives no support from 
decided cases and appears at first sight to 
be contrary to the teaching of the text-book 
but their Lordships are relieved from con- 
sidering its force because it was never 
submitted to either of the Courts in India. 

Courts of Final Appeal—whether it be 
the House of Lords or this Boarti—have 
long established it for themselves as’ a 
principle of wisdom and prudence that they 
should ke very chary of entertaining an 
argument which has not been siftedin the 
Courts below; and if this be true as a 
general rule, it is especially true when the 
question to be decided concerns the 
diversified end complicated Indian Law as 
to-tenure of land. -~ 
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Not only is there no trace of this point - 
having been brought before the Indian 
Courts; butit is apparent that the case 
of the respondent was rested from the 
„beginning on other grounds, para. 2 of his 
plaint states that the three mouzahs in 
question are “included in the revenue- 
paying ancestral zemindari of the plaintiff 
known as Chakla Pachete.” 


The 2ndissue assuggested by the plaintiff 
was: “Are the Mouzahs Kendua, Parira and 
three-fourths of Garh Parira situate within 
Chakla Panchkote the premanently-settled 
zemindars of the plaintiff, and are they 
included within the said Permanent Settle- 
ment? and as actually fixed, was in the fol- 
lowing words: ‘ 


“Were the mouzahs in suit permanently 
settled by Government: with the plaintiff's 
ancestors, and is the plaintiff by right of 
such settlement entitled to the mineral 
rights under the mouzahs?” : 


These things being so, their Lordships 
do not feel that they ought to give further 
consideration to this argument. 


The argument, however, as to the kind 
of recognition which was given to those 
who were in the position of zemindari at the 
time of the Decennial and Permanent Settle- 
ments and the deductions to be drawn not 
only from the Regulations but from the 
despatches and minutes ofthose in authority 
is not, as will be noticed hereafter, without 
valuable bearing upon the question, which 
in their, Lordships’ opinion is the real 
question ‘which was intended to be raised, 
that is, whether the three mouzahs were 
permanently isevtled with the plaintiff's 
ancestors and form part of the plaintiff's. 
zemindari. i 


The -zemindart of the Raja of Pac- 
hete is of great size and is said toex- 
tend over more than 2400 square miles, 
with more than a thousand villages or 
mouzhgs upon it. The three mouzahs in 
question are interlocked with the unques- 
tioned portion of the zemindari but itis 
doubtful whether all three are ‘absolutely 
enclosed in it. The topographical situation 
is such asto afford some slight presump- 
tion that the three mouzahs are part of 
the zemindari, 


Thecontents ofthe plaintiff's estate a 
tobe deduced from the kabuliyat given by 
the then Raja upon the occasion of the 
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Permanent Settlement of his zemindari in 
the year 1793, 

The divergence of the two Courts in India 
begins with the construction of this 
kabuliyat. 

The material parts of it are as follows :— 

: “This kabuliyat is executed by me Maha- 
raja Sri Sri Raghunath Narayan Deb to 
the effect following :—That my zemindari 
Pargana Punchkoti, etc., appertaining to the 
Province of Bengal, the paradise of the 
world, exclusive of Gunjes, Bazars and 
Hats and of the entire sayerats and mutfara 
(ground rents) and exclusive of all lakheraj 
lands whether sanadi or besanadi of that 
pargana, is settled with me in miokurrari as 
my Tahut for the term of ten years from 
1197 B. 5. to 1206 B.S. as per schedule 
below, at a jumma of sicca Rs.: 52,853 
(fifty-two thousand eight hundred and 

- fifty-three) annually, i. e. at sicca Rs, 5,28,530 
(five lakhs twenty-eight thousand five 
hundred and thirty) in the total, inclusive 
of all abwabs in force in the said zillah. So 
I agree, and give in writing that Ishall pay 
the said amount of revenue as per separate 
kistibandi without excuse or variation. 
ran . And I shall file within the current 
year in the Zilla Record Rooma list under 
my signature, showing village by village 
the mofussil distribution of the jumma fixed 
in the Sadar for my Tahut in proportion to 
the rentals therefrom together with the 
areas of talabi and betalabi lands within 
the four. boundaries of the settled Hudda. 
And in future in the beginning of éach 
year, within the first three months, I shall 
deliver a list of such distribution of revenue. 
In case of neglect or delay in this matter, 
Ishall be answérable to the Government. 
I shall. not without the Huzur's permission 
and advice make any Brahmottar, Debottar,. 
Mahatran,. Aima, Midadmas, Piran and 
Fakiran grants, etc.—any sort of lakheraj 
(tenures)—to anybody in the said pargana.” 

The schedule, if ever there-were one, is 

missing. ‘‘here are certain sarsikan papers 
of 1790 bearing the signature of the Raja, 
which in the opinion of the District Judge 


represent the list which the Raja: under-° 


took to file within the current year showing 
not only the mofussil distribution of the 
jumma but also the area of the lands whe- 
ther talabi or betalabi. These sarsikan 
papers mention 1,197 villages, They do not 
contain the three mouzahs in question. 
They contain, however—and this is of some 
importance—the name ofone mouzah stated 
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to be occupied by digwars and to be paying 
arent. f 

The three mouzahs in question in this 
suit have been in the occùpation of the 
digwar ghatwals for as far back as ‘can be 
traced, certainly for a period anterior to the 
setélement with the Raja. They may, not- 
withstanding, be within his zemindari; or 
the digwars may hold directly of the sever- 
eign power as co-ordinate with rather than 
subordinate to the Raja. ; 


In the weighty judgment prepared and 
delivered in 1855 on behalf of the Board by 
Mr. Pemberton Leigh - (afterwards Lord 
Kingsdown) in the case of Raja Lelanund 
Singh Bahadoor v. Bengal Government (1), an 
account was given of the three classes of 
service tenures which are or were not un- 
common in India, 

The: lowest class of chakran lands are 
those held by minor officers of the zemindar 
whom he appoints and with whose services 
he could dispense, thereupon resuming 
their lands forthe purpose of imposing upon 
them suitable rent. Next in order come 
the thkanadars, Police officials, whom in 
old times it was the duty of the zemindar 
to provide, whom’ he allowed to occupy 
their lands, either rent free or subject only 
to a quit rent, and -in respect of whom the 
Government made an allowance to the 
zemindar to recompense him for the rent 
which he had lost. - 


By Regulation I, s. 8, cl. 4 of 1793, it was 
provided that the zemindars might be re- 
lieved of their Police duties; and in that 
case, the Government might resume the 
allowances or the produce of the lands, as it 
thought proper. In such cases, the zemin- 
dars would in turn resume the lands of - 
their subordinate thanadars. 
` A higher class is that of ghatwals, soma 
of whom, as mentioned in Lord Kingsdown's 
judgment, might be persons of: high rank, 
though in other cases the position of a 
ghatwal might be treated as “something 
between that of a chowkidar and an office 
peon, to adopt the language of the Dis- 
trict Judge in this case. a 

But-whatever. their dfgnity, these ghat- 
*wals were always of ancient date. It is said 
by the High Court in this case that the 
East India Company never treated a ghat- 
wali tenure; and though there is some in- 
dication in the narrative in Lord Kings; 
down’s judgment, thatethere actually were 
creations of some ghatwalt tenyres in that 
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ease, no doubt the action of the East India 
Company was generally confined to recogni- 
jon nd confirmation. Digwars in this 
district appearto take the same position as 
ghatwals in other districts. 


Still the question remains—were the offi- 
-cors of the highest class always subordinate 
tothe zemindar, or were they sometimes 
co ofdinate? In the case of Raja Lelanund 
Singh Bahadoor v. Bengal Government (1), it 
was held that the Raja had made his 
settlement for his zemindari as a whole or 
-block, that the ghatwali lands were includ- 
ed in this settlement, and that the ghatwals 
held of him.. Indeed, it was agreed and 
‘admitted in that case that the ghatwalt 
lands formed part of the zemindari, the 
holders paying a quit rent to the zemgndar. 
But as stated in the judgment already 
quoted, the nature and extent of their rights 
probably differed in different districts and 
in different families. That judgment refers 
to the tenures in Beerbhoom, the holders 
of which—though no doubt they paid a 
. fixed rent tothe zemindar—are entitled to 
hold their landsin perpetuity, subject to 
the performance of certain duties. (See 
Regulation XX XIX of 1814), 


The classes of possible ghatwali tenures 
and their nature are described in much 
detailin the case of Kumar Satya Narain 
Singh v. Raja Satya Niranjan Chakravarti 
(2),in which the judgment of the Board 
was delivered by Lord Sumner in 1923, 
dealing with the Sonthal Parganas. He 

ays :— 

Sin the Sonthal Barganas there are for 
practical purposes three classes of ghatwali 
tenures; (a) Government ghatwalis greated 

- by the ruling power; (b) Government ghat- 
walis, which since their creation and gene- 
rally at the time of the Permanent Settle- 
ment have been included in a zemindari 
estate and formed into a unit in its aesess- 
‘ment; and (c) zemindari ghatwalis, created 
‘by the zemindar or his predecessors and 
‘alienable with his consent. The second of 
-these classes is really a branch of the,first, 
The matter may, however, be looked at 
broadly. In itsetf, ‘ghatwal’**is a term 
meaning an office held by a particular per? 
son from timeto time, who is bound -to the 


(GAM LA 101,;4W. R.P. C. 771 Sar. P.O. J, 

505; 1 Soth P. C. J. 248; 19 E. R, 38. 

e (2) 79 Ind. Cas 825; 5è I A. 37 at p. 50; A.L R, 
1991 P. O. 5; 28 O. W.eN. 35]; 5P. Ja T. 171; 3 Pat 
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performance of its duties, with a considera- 
tion to be enjoyed in return by the in- 
cumbent of the office. Within this‘meaning 
the utmost variety of conditions may exist. 
. . . The superior who appoints him, 
may also in the varying cireumstances of 
the organisation of Hindustan be the ruling 
power over the country at large, the land- 
holder responsible by custom for the main- 
tenance of security and order within his 
estates, or simply the private person, to 
whom the maintenance of watchmen is, in 
the case of an extensive property, important 
enough to require the creation of a regular 

office.” 

: The tenure though peculiar, because of 

a certain reserved power of-selection, never- 

theless ranks as hereditary [Durga Prashad 

Singh v. Trebini Singh (3)]. Colonel Dalton, 

Commissioner of Chota Nagpur, in a letter 

of 14th June, 1869, (Record, part H, 

page 389), givesa useful account of their 

origin. 

While, therefore, it may well be—and in 
fact it is ascertained in respect of some. 
tenures in this very case—that the digwars 
or ghatwais are subordinate to the zemin- 
dar, itis always a question of fact whether 
they are or are not subordinate; and it ie 
upon this footing that the Courts in India 
and their Lordships have approached the 
present case, a 

That the burden was upon the respondent 


_ to prove that they are part of his zemindari 


is well settled. The.case of Forbes v. Meer 
Muhomed Tuqueé (4), ‘where this Board held” 
that the disputed-lands were within the 
geographical limit of the zemindari and yet 


not proved to be of it, is strong on this 


point (see pages 457* and 458*), 

Now the point made by the District 
Judge is that the kabuliyat govers the 
whole estate of the Raja, that it refers to 


‘a list of villages and undertakes to show 


village by village’the »mofussil distribution 
of the jumma, thatin fact the list (i.e., the 
sargikan papers) does show the revenue set 
aside for each, and, therefore, in his view, 
it is not an engagement for a block buta 


-series of engagements for the several vil- 
‘lages which are parcel of the zemindari, ` 
. 


(3) 48 Ind. Cas. 527; 451. A. 251; 24 M. L. T. 407; 
28 0. L. J. 508; 9 L. W. 60; 21 Bom. L. R. 569; 46 0, 
362 (P. C.). 

(4) 13 M I A. 438; 14 W. R. P.C. 28-5 BL. R. 
are 2 Suth. P, O. J. 358; 2 Sar. P. C. J. 588; 20 B. R, 
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` The learned Judgesin the High Court 
are of opinion that the engagement was 
for the block, and that it was only:intended 
to enumerate the villages which paid re- 
venue. Í ; : 

But the Raja had made a previous return 


ofthe bazizamin or lakhiraj lands within ` 


the zemindari,in 1771. These villages.are 
not included in that return. Further, he 
undertakes inthe kabuliyat.to set out in 
his list the areas of both talabi and betalabi 
lands.. Lf these mouzahs were in the zemin- 
dari they should be in some list. 

Then there is a point which the High 
Court -makeg upon the description. This 
rests ‘on the words: “my zemindari of 
Pargana Punchkoti, ete” There really 
seems little in this. If the word pargana 
is used in its more technical sense, Punch- 
koti must be taken as the same as Pachete; 
and then*as his zemindari contained other 
parganas, they must be read as enumerated 
here. It is, however, quite possible that 
pargana is used loosely for chakla, a not 

“very technical word which ‘may embrace 
several parganas, and the “etc.” may stand 
for the ‘fraction or: kismet of Shergarh, 
which is divided between three parganas, 
Reference upon this head may be made to 
Hunter's Imperial Gazetteer of India, Volume 
7, page 277, under title Panchet. Incidently 
it may be mentioned that Hunter takes the 
views.that all the villages in this zemindari, 

. were mentioned-in one or other of the two 

documents. a es . 

The word “ete.” —or whatever may be its 
Indian equilvalent—seems to. -give* no 
assistance'inarriving attheanswer to the one 

‘question: “Is this kabuliyat an engage- 
ment for the whole block or for a number 
of villages set out seriatim ? ” 5 

A suggèstion made by the High Court 
was also pressed at their Lordships’ Bar by 
Counsel for the respondeat Raja was rested 
upon the fact that ths kabuliyat apparently 
contemplates two documents, one to be 
delivered in the first year which is to show 
both the distribution of the revenue village 
by village and the areas of talabi and be- 


talabi lands, and the other being the annual | 
document which is to be confined ta the - 


distribution of the revenue. 
The suggéstion is that the sarsikan 
‘papers represent the second kind of list 
‘and, therefore, would not have any mention 
of lands within the zemindari which paid 
no revenue and might be called betalabi, 
It is a possible explanation, 7 
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After the sariskan papers, the only early 
documents are Lala Kanji’s report and the 
lot bundi papers of 1795, 1833 and 1807, 
As to these latter, the argument for the 
appellants is based upon the fact that when 
the, property of the Raja.was to be sold 
for non-payment of revenue, the Collector 
was directed to take a convenient unit and 
that there be put up for sale all the villages 
in the pergunnah within which the three . 
villages in suit are supposed to be topo- ` 
graphically situate, and that these three 
are not included, the Collector's return 
showing that he had intended to include | 
every village in the pergunnah except cer- 
tain villages already sold. i : 
The argument is of weight, but there is 
again an explanation- to be offered for the 
respondent. It is said that the sale was for 


_the purpose of procuring money, and that 


these are not revenue-producing villages, 
and that supposing that they were as the 
respondent contends within the limits of 
the zemindari, the rights of the Raja to 
some possible reversion or some claim to 
the mfnerals were in those daysso shadowy 
that they would not be thought of. 

This, however, is not the view taken by 
either of the Courts: in India. Both have 
thought that these villages were omitted 
because the Government Officers did not 
think that they were in the zemindari, 

Now asregards Lala-Kanji’s report, both’ 


` sides rely upon-it, but it is more valuable | 


to the respondent than to the appellants, 
It appears in two forms, one abbreviated 
and one fuller. It was made in 1799 and 
has been preserved by reason of its being 
made the appendix to the report of Qaptain 
Hannyngton in 1841. 

It is a Police Report in answer to tha 


“enquiry whether besides the digwars there 


were any other Police guards in Chakla 
Pachete—with further enquiries as tothe 


pay of the digwars and other Police guards, 


Lala-Kanji says that besides the digwars 
there -arə other guards of three classes, 
jagirdars, ghatwals, who are under the dig- 
wars and village chowkidars. > 

His report states that there were formerly 
86 ghats under the digwars, and thatin 23 
of them the establishment: was-kept up 
and is yet in some places: that 13 were 
under the Raja who paid them, but that since 
the fixing of thanas and the .Government 
taking from the zemindar Rs. 1.600 yearly” 
for thana expeises, tie ghatwajs had been 
dismissed, oe 
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Then he says that theré were 578. or 57} 
digwari villages, the rent of which was 
fixed in 1771 by Mr. Higginson at Rs. 5,000; 
but later on he proceeds to say that no 
rent is paid for these villages except for 
the one village of Kasthulia. He adds that 
the digwars hold their respective jagir vil- 
lages in lieu of service without payment of 
renf, ahd he includes two if not three of 
the villages i in suit, in the list appended to 
his report which is headed “Particulars 
about the jagir mouzahs of the digwars in 
the*Pergunnah Pachete.” From all this 
it is sought to be inferred that he treated 
these villages or thought Mr. Higginson 
treated them as within the zemindari. 

On the other hand, he distinguishes the 
digwars from the jagirdars who pajd two- 
thirds rent and received one-third for their 
service, and he speaks of the ghatwals in 
13 ghats having been dismissed, which is 
what one would except if they held their 
lands.from the Raja by a service tenure. 
Then the probability would be that those 
who looked after the other 23 ghats did not 
hold of the Raja. 

Mr. Hunter, Collector, reports in 1794 
that the only sum appropriated to Police 
establishments, is the “resumed thanadari 
allowance” of Rs. 1,662. Counsel for the 
respondent stress the word “sum,” but if 
there were lands so appropriated, it is 
curious that they were not mentioned. 

Further, Captain Hannyngton—to whom 
we owe the preservation of Lala-Kanji's 
report, and who wrote in August, 1841, be- 
fore the Mutiny and before the great local 
destruction of papers which the Mutiny 
brought about—in giving an account of the 
digwart or Police lands in his istrict, 

ays :— 

These lands have been held from time 
immemorial by a species of Police termed 
digwars or jagirdars or ghatwals whose 
tenures are feudal and hereditary. They 
are of two classes. 

“First, the digwars with their followers 
the ghatwals. These held their lands in 

' lieu of wages and absolutely rent-frée. It 
is to be specially yemarked that the digwari 
lands were not included in the Permanent. 
Settlement. The digwars themselves are 
appointed (regard being, however, had to 
hereditary claims) and are liable to be 
dismissed by the Magistrate. On these 

e grounds it is held that the actual property 
of the soil is vested in the British Govern- 
ment. Thts is not denied by either the 
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zemindars or the digwars.” In that report 
he mentions, incidentally, that it has been 
ascertained that coal mines exist in one 
of the digwar villages, not however being 
one of those in suit. 

In regard to all this part of the case, it is 
to be remembered that under Regulation 
XVIII of 1805, passed for policing the jungle 
mahals of which Pachete was one, the 
zamindar was made a Police Magistrate, 
and as such would have a hierarchical 
superintendence of the digwars so far as 
they were required to perform Police duties 
and care must be taken not to confound 
this superintendence with what’may be 
called feudal overlordship. 

‘Captain Hannyngton in the samédocu- 
ment speaks of the Raja's having made 
serious encroachments on thé digwart lands. 

Counsel for the respondent relied on 
this statement and suggested that‘as there 
was no evidence that these so-called encroch- 
ments had ever been set aside, they must 


be treated as acts of ownership and valu- 


able assertions of titlê by the Raja. 

But he seeks to strengthen his case, and 
there is force in his contention, by reference 
to the same Bengal Regulations of 1793 on 
which Counsel relied for the proposition 
which their Lordships have rejected as not 
raised in the present case. 

The argument is this. The Raja or 
Maharajah was before cession to or con- 


quest by the East India Company—and . 


the argument přefėřred conquest to cession 
—a sovereign power tributary to the. Great 
Mogul, -but otherwise in possession of 
sovereign rights. These villages must 
have formed part of his territory and must 
be taken to have been at some very remote 
date granted by him tobe held of himself 
by military service or military: or Police 
service: Therefore, the ownership of the 
land was in hime; and when the Govern- 
ment in 1792 expressed its intention of 
settling with the proprietors of the soil, 
this would mean that the Government 
would recognise him as proprietor of the 
whole area. 

As already stated, there is ferce in this 
congention. But there i is an opposife side. If 
the Raja was a soveréign, and his territory 
was conquered, it was conqueréd frem him as 
a sovereign and not as a landowner, and it 
by no means follows that when, to use the 
Raja’s own expression, “he was gradually 
reduced to a zamindar,” it would be the 
intention of the Government to recog- 
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nisa him as landowner throughout the area 
of his sovereignty; and in particular when 
it came to lands held on military tenure 
by public officers, the Government might 
very reasonably desire that these officers 
should be responsible to it and be—to use 
the language already quoted in the judg- 
ment delivered by Lord Sumner—Govern- 
ment ghatwals created by the ruling power 
rather than Government ghatwals which as 
the time of the Permanent Sattlement were 


to be-included in a zamindari. 


When to all this it is added that the 
legal status ofa Raja asa tributary Prince 
is quite vague and uncertain, probably 
varying with-the power and activity of the 
Emperor at the moment reigning at Delhi, 
that it is agreed that these digwars have 
existed from time immemorial and may be 
coeval with the Raja and may have been 
created og recognised by a soveregin power 


superior to both, it follows that this class- 


of argument would merely land their Lord- 
ships in the region of speculation. The 
only safe course, therefore, is to see what 
actually has been written or done. 

Much weight was attached by the High 


` Court and by Counsel for the respondent 


in their arguments to the opinion of 
Mr. Millet in his report of 1842, He 
appears to have been acting as legal 
adviser to the Bengal Government and 
to have given a legal opinion upon cer- 
tain. materials submitted to him. He 
assumed certain facts for the purpose of his 
opinion, but his assumption only shows at 
best that there was at that time a general 
opinion among the Government officials, as 
there was when resumption proceedings 
were started in the present century, that 
in somp shape or other the digwars were 
tenure eee under the Raja. 

Mr. Millet’s view (or the view of those 
who instructed Mr. Millet) is opposed to 
that of Captain Hagnyngton and Colonel 
Dalton. ' 

The other matters which were relied pon 
for the Raja were a return made in a 
mulki form in 1841, in which the then 
Raja included in his list of properties the 
villages in possession of the two digwars. 
There is no doubt that there are’ errors 
in thisreturn, and the mere fact that it 
does not appear that the Government made 
a protest against it, does not come to much, 
Then there is the placing of these lands on 
the General Register of revenug-paying 
lands, called “the A register” after the 
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-Pargana of Shergarh was transferred into 


the district of Burdwan in 1871. On what 
grounds the Collector did this does not. 
appear. That it would not come to the 
knowledge of the digwars seems pretty 
certain. -The -Collector, however, had no 
power to adjudicate upon title; and this 
matter and the payment of smallsums to 
the Raja in some land acquisition proceed- . 
ings fallinto the class of instances when 
the Government official apparently took 
the opposite view to that which had been 
taken by Captain Hannyngton and ethe 
other earlier officers. They make some evi- 
dence against the Secretary of State but 
none against the other appellants. 

More important perhaps is the action of 
the Government—though it proved abortive 
—in taking steps to effect a resumption 
of these lands as between themselves and 
the Raja in the years between 1904 and 
1908. But except that these are more 
elaborateand solemn proceedings, the same 
observations apply to them as to .other 


“official proceedings of late date. 


‘Against the expression of the opinion by 
Government officials upon which the res- 
pondent relies may be set the comparatively 
early opinion of Captain Hannyngton and 
that of Colonel Dolton. 

There is no evidence except the encroach- 
ment censured by Captain Hannyngton 
of any act of ownership or suzerainty on 
the partaf.the Raja. He has not taken : 
the waste land of the mouzahs. He did - 
not choose members of the families to be 
the digwars, nor did he approve the choice, 
except during the period when he was made 
Daroga or head Police Officer. 

If there was substantial evidence that the 
possession of the property had been in 
accordance with the respondent’s contention 
the explanations which his Counsel have 
offered in respect of the sarsikan papers 
and the lot bundi papers might be accepted. 

But the contrary has been the case. The 
existence of practicable mines of coal has 
been known since at least 1860, when as 
the respondent himselfsaysin his pleading 
that the minerals under the village of Garh 
Parira were let by digwars to Mr. Erskine. 

“There have been further leases and assign- 
ments of leases and workings in at least 
one of the villages off and on from that - 
time since. A claim was made by the res- 
pondent in 1907, but he did not follow i 
up till he broughtthe present proceedings 
in September 1914, Presumption should 


32 BYORETÄRY OF STATE FOR INDIA 8. 


not -be made against but in favour of the 
existing state of things. ° 

Their Lordships.are, therefore, of opinion 
as indeed were both the Courts in India, 
that in the ordinary Sense of the word these’ 


- villages were not within the zemindari of 
-the respondent, or to put it in anogher 


way, both Courts held that they were neither 
malguzari nor chowkidar chakran. 
The High Court however—and this is the 


` third point to be discussed—decided in his 


favour upon the theory that they were 
thanadari lands. Whether itis right as a 


matter of terminology ‘to describe thanadari ` 


lands as being within the zemindari or out- 
side need not be here discussed. 

No doubt the holders of thanadari land 
stand ina certain position to the contigu- 
ous zemindar. If the lands are resumed; 
they are to besettled with the zemindar; 
and it may bethat they may even be des- 
cribed as settled with the zemindar in a 
certain sense, and that there isa sort of 
superiority in the zemindar which might 
entitle him to the surface of the land in 
ease of escheat, Whether this would give 
him a claim to the mineralsis a further 
question. But for the purposes of this case 
their Lordships will assume that such 
things are possible. 

But if so, the respondent is in the same 
difficulty in dealing with the actual facts. 
If the minerals should be his because they 


_ are under thanadari lands, he has been as 


already pointed out, backward in asserting 


“his rights, 


4 


E broke, page E168), 


However, in the view of the High Court 
these are thanadari ‘lands, and their Lord- 
ships. must deal with this yiew. They got 
little help in this respect from Counsel for 
the respondent who preferred the 8ugges- 
tion that they were “like thanadari lands.” 

At first sight the view of the High 


` Court appears contrary tothe Regulations. 


The Regulation of 7th December, 1792, is 
as follows :— 

“First. The Police of this country is in 
future to be considered under the exclu- 
sive charge of the officers of Government 
who may be specially appointed to that 
trust. The landholders and farmers of 
land, who keep up establishments of thana- 
dars and Police Officers for the preserva- 
tion of the peace, are accordingly required 
to discharge them, and all landholders and 


` . farmers of land are prohibited ` entertain- 


ang such establishments i in future,” (Cole- 
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And s. 8, sub-s. 4 of Regulation I of 


1793 :— 
“Fourth. The jumma of those zemindars 
independent talukdars and other actual 
proprietors of land, which is declared 
fixed in the foregoing articles, is to be con- 
sidered entirely unconnected with and -ex- 


clusive of any allowances which have been | 


made to them in the adjustment of their 
jumma for keeping up thannahs or Police 
establishments, and also of the produce of 
any lands which they may have been permit- 
ted to appropriate for the same purpose: 
and the Governor-General in Council re- 
serves to himself the option of resuming 
the whole or part of such allowances or 
producé of such lands according as he may 
think proper, in consequence of his having 
exonerated the proprietors of land- from 
the charge of keeping the peace and ap- 
pointed officers on the part of Goyernment 
to superintend the Police of the country....” 

But the learned Judges of the High 
Court took the view that thanadari lands 
though made resumable, were not always 
resumed. This view is a difficult one to 
support in the face of the observations of 
this Board in the cases of Raja Lelanund 
Sing Bahadoor v. The Bengal Government 


(1), Joykishen Mokerjee v. Collector of East - 


Burdwan (5) and Ranjit Singh v. Kali Dasi 
Debi (6). 

But a further difficulty is created by the 
documents in this particular case. . 

Mr. Leslie, the Collector, reporting in 
August, 1793, says that atthe making of 
the Decennial Settlement in his district, no 
allowanée was made for Police Officers to 
any of the zemindars except the Pachete 
Raja who got a deduction from his revenue 
of Rs. 1,662 for the maintenance of thana- 


dars. Mr. Leslie proceeds to say that he . 


has directed the Raja to discharge the 


thanadars employed by him at the end of . 


the present month” and to pay to the revenue 
Rs. 1,662, which it is known he did pay. The 


sum, is slightly differently stated by Lala - 


Kanji as Rs. 1,600. 

If these lands were thanadari, why have 
they not been long ago resumed? If they 
had been resumed, Government would have 
acquéréd an increase of revenue from the 

(5) 10 M. L A. 16 at p. 44; 1 W.R. P, O. 26; 1 Suth. 
P. C. J. 543; 2 Sar. P. ©. J 54; 19 È. R. 879 

(6) 40 Ind. Gas. 981; 44 I: À. 117 at p. 122; 21 Ov 
W. N. 609; 32 M. L. J. 565; 15 A. L. J. 390; 250. L. 
J. 499: 19 Bom. L. R. iy (1917) M. W. N. 459; 6 L. 
Eo 2 P.L. W. 1; 44 0, 841; 22 M, L. T, 489 
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Raja, and the Raja would have been able 
to draw rent from the land, 

, As their Lordships have already observed 
in dealing with the earlier part of the case, 
the long established usage and possession 
is not reconcilable with the theory that 
these are thanadari lands. : 

In considering the effect of the kabuliyat 
the principles of the decisions in the Duke 
of Beaufort v. Mayor Aldermen and Bur- 
gesses of Swansea (7) fortified by the obser- 
vations in the judgments of this Board 
delivered by the Earl of Halsbury in Van 


Diemen's Land Co. v. Table Cape Marine. 


Board (8), and by Lord Atkinson in 


Watcham v. Attorney-General of East Africa. 


Protectorate (9) may be applied, viz, that 
should the general words of an ancient 
grant be uncertain, they may be fairly ex- 
plained by subsequent usage. 

The result is that, in the opinion of their 
Lordships, these lands are not thanadari 
lands, and the District Judge was right on 
the first point to be decided, viz., whether 
these mauzahs were or were not within the 
` Raja's zemindari, Having arrived at this 
conclusion their Lordships.deem it unne; 
cessary and inadvisable to pronounce upon 
the other two defences raised by the several 
appellants. The question whether mines 
and minerals belonged to landowners or to 
the Government isa far reaching one, on 
which they would be unwilling to embark 
without having the fullest assistance of 
Counsel, f A 

In a case which came before this Board 
several years ago, the Japanese Government 
v. P. 40. Steam Navigation Company (10) 
two points of great public importance were 
raised by the decision of the Court under 
appeal,and their Lordships having come to 
the conclusion that they must advise His 
Majesty to reverse the decision of the Court 
below on the first groung, abstained from 
expressing any opinion on the second ground 
while they carefully explained that in so 
doing they were not to be held to have 
given any authority thereby to that part 
of the decision which they did not touch. 
Their Lordships would desire to be under- 
stood tobe acting in the same way in the 
present case. ` . ii 

(7) (1819 3 Ex. 413; 154 E. R. 905; 77 R. R. 677 


(8) (1906; A. O. 92; 75 D. J.P. O. 28; 54 W. R. 498; 
93L. T. 709; 22 T. L. R. 11. an 


(9). (1919) A. 0. 533: 87 L. J. P. O. 150; 
Bij aio I A P. 0. 150; 34 T. L. R. 

1895) A'O. 644: D. J. P. 107; 11 R, 493; 72 
uT. 881; BAsp AL O50 T O iii 
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The respondent. has failed to prove that 
e has any right to the minerals under’ 
these three villages, and the decision of the 
High Oourt must be reversed and that of 
the District Judge restored. This is all 
that their Lordships have todo. They have 
noto determineas between the two sets of 
appellants which is entitled to the mines, 

nor who is.entitled to them. . 

The appeals will be allowed with costs 
here and below for both sets of appellants 
and unfortunately provision must be made 
for the costs of the abortive hearing in 
December, 1924, On that occasion, owing 
to the misconduct of the Solicitor then act- 
ing for the respondent, he was not repre- 
sented; and it was not till after their Lord- 
ships had heard the appellants’ Counsel for 
severa? days and the arguments had been 
concluded, that it was discovered that the 
absence of Counsel for the respondent at 
their Lordships’ Bar was due to the mis- 
conduct of his Solicitor. 

The case has accordingly been set down 
again and heard anew. Asit was due to 
no fault of the appellants that the respond- 
ent was not. represented at the first hear-` 
ing, they must have the costs of their 
attendance at that hearing. But their 
Lordships think that the respondent need 
not be charged with the costs occasioned by 
his motion to restore his case to the paper 
and thatin respect of this motion which 
was heard on two occasions, eash party 
should bear his own costs, Their Lordsbips 


-would humbly advise His Majesty accord- 


ingly. 
R. L. Appealallowed. 
Solicitors for the Appellant:—The Solicitor 
India Gfiice. : 
Solicitors for the Respondents:—Messrs. 
Downer & Johnson and Sanderson, Lee & Co. 
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MADRAS HIGH COURT. .. 
Civit Revestun Petition No. 748 or 1923, 
a September 21, 1925. 
Present: —Mr. Justice Jackson. 


PALIKANJI CHETTIA R—Dsrenpant— 


PETITIONER 
VETSUS bs 
KRISHNA IYER-—PLAINTIFR— 
RESPONDENT. 
Civil Procedure Code (Act V of 1998), 0. XXIIT, rr 

1, 2—Leave to withdraw suit, with liberty to brity 
fresh suit—Formal defect, what is—Defect in substance, 
whether ground for granting leave, e s - 


| e. 
| ĝe 

Where a defendant has sucopeded in showing that ` 
certain facts were lacking which were essential to 
the plaintiff's cause -of action, the Court has no juris- , 
diction to allow the plaintif under O. XXII, r. 1, G. ' 
P. C., to withdraw his sait with liberty to bring a 
fresh suit. X - 

On an application to withdraw a suit the Trial 
Court has only a limited jurisdiction. It is not un- 
conditionally empowered to permit a plaintiff to with- 
draw his plaint under O. XXIII, r. 1, 0. P.O. If the 
plaing is defective the only sort of defect which 
attracts the rule isa formal defect, and not a defect 
in substance. i 

In permitting a plaintiff to withdraw his plaint by 
reason ofa defect notin form but in substance the 
gouri exercises a jurisdiction not vested in it by 
aW, . 

Javvadi Chinna Venkataramayya v. Bandi Veer- 
sami, 88 Ind. Oas. 665; 21 L. W. 282; A. I. R. 1925 
Mad. 617, referred to. on - 

- Petition, under s. 115 of Act V of 1908 and 

s. 107 of the Government of India Act, pray- 
ing the High Court to revise an order*of the 
Court of the District Munsif; Periyakulam, - 
dated the 3rd February 1923, on I. A. 
No. 273 of 1923, in O. S. No. 1395 of 1920. 

Mr. K. Rajah Iyer, for the Petitioner. 

Mr. W. S. Subrahmania Iyer, for the Re- 
spondent. i ae 

JUDGMENT.—The petitioner segks to . 
revise the order of the District Munsif of - 
Periyakulam, inI. A. No. 273 of 1923, in- 
O. S. No. 1395 of 1920. . 

The plaintiff sued in 1920 to set aside a; 
sale effected by his guardian in 1835 four 
years before he reached his. majority 
in 1899. In para. 8 of his plaint.he has. 
stated that his guardian informed him that. 
she sold the property because she was- 
deceived by plaintiff's elder brother. In 
para. 7 it is alleged that the sale-deed con- . 
tains fraudulent conditions. There is no 
other mention of fraud. In his written 
statement the defendant contended: that. 
plaintiff having failed to file a suit within 
3 years of his attaining majority is barred 
by limitation (para. 11). Issues were fram- 
ed, the second issue being: Is the suit in 
time in so far as it seeks to avoid the sale? 
One witness was examined and then plaint- 
iff applied under O. XXIII, r. 1,'C. P, C. to 
withdraw his suit with leave toeinstitute 
a fresh suit. His difficulty was that-he 
was bound to fail on the second issue. The 
District Munsif allowéd the application 


because “to refuse him the liberty he asks’ ° 


for would be virtually to decide the ques- 
tion of fraud against him without an actual 
trial, and would work out manifest in- 
justice”. As the Munsif ‘observes in his 
opening sentence theve is no allegation of 
fraud to bring the case under s. 18 of the 


x 
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Limitation Act and there is no such ques- 
tion of fraud in the case to be decided for — 
or against the plaintiff. It cannot be said 
to.be manifestly unjust to decide that no 
fraud has been provedas required by s. 18 
when no such fraud has ever been alleged. 
What really happened is that after the de- 
fendant had succeeded in showing that cer- 
tain facts were lacking which were essential 
to the plaintiff's cause of action, the plaint- 
iff said that if he was allowed to re-draft his 
plaint he would. add these essential facts 
and. the Munsif thougbt it just to allow 


him to try a second plaint after the first 


had manifestly failed. It did not occur to 
the Munsif how very unjust it would be 
to the defendant, to allow the plaintiff to 
take up anew ground on matters of fact 
in this fashion as soon as his original 
ground was proved untenable. The order 
has no merits and the only remaining ques- . 
tion is whether this Court ought to inter- 
fere under s. 115'of the O. P. ©. In these 
matters the Court of. Trial has a limited 
jurisdiction. Itis not unconditionally em- © 
powered to permit a plaintiff to withdraw 
his plaint under O. XXII, r. 1, ©. P.C. 
If the plaint is defective the only sort of 
defect which- attracts this rule isa formal 
defect. The other.sufficient grounds in r. 1 
(2) (b) do not include defects of substance, - 
otherwise there would beno object in in- 
serting the earlier clause. The Statute could 
nọt run (a) by reason of some defect in - 
form (b) by reason of sume defect in-sub- - 
stance, and if that were the intention it 
would simply enact by reason of any defect, 
and if an illustration were required ex- 
plaining why defects are limited to formal 
defects, a better case would hardly be found 
than that now in question. It would be 


‘Intolerable if as soon .as a defendant had 


established that on the facts pleaded the’ 
plaintiff must fail, the plaintiff were at ` 
liberty to take back hig plaint and supply 
additional facts. A law suit would. then 
be lige one of those combats in ancient 
mythology where the wound as soon asit is . 
inflicted is miraculously healed, . 

I must find that in permitting the plaint- - 
iff to withdraw his plaint by reason of a 
defect? not in form but’ in substance the 
District Munsif exercised a jurisdiction not 
vested in him by law. It is finally argued 


that this Court should not interfere because 


the fresh suit which the.plaintif was un- 
justifiably allowed to institute has pro- 
gressed to some extent, The fact that in- 


[94 I. O. 1928] 


justice is about to fructify is no argument 
in its favour. 


As regards the legal rulings on this qués- ~ 


tion I have nothing to add to my judgment ` 


in asimilar case reported as Javvadi Chinna ` 


Venkataramayya v. Bandi Veersami (1). | 
The order of the District Munsif is set 
aside with costs to petitioner, 
V.N. V. Order set aside. 


(1) 88 Ind. Cas. 665; 


21L. W. 282; A.I. R.1925 
Mad. 617. 5 
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Partabgarh. The plaintiff claimed redemp- 
tion as an assigned from the heirs of the 
original mortgagor, 


‘The defendants contested the suit mainly. 


on two grounds: firstly} that the mortgage 


set up by the plaintiff was not genuine, and ~ 


secopdly, that the suit of the plaintiff was 


| barred by limitation inasmuch as-it had 
` been brought more than 60 years after the- 


execution. of the mortgage-deed. The 
plaintiff contended that the suit was not 
barred by limitation on the ground that in 


` the year 1883 the mortgagee had, in a state- 


ment made by him in the Revenue Court, 
on the 2nd June 1883, acknowledged the 


` mortgage which had the effect of extending 


OUDH CHIEF COURT. 
Szcoyp Crvin APPEAL No. 79 or 1925. 
March 12, 1926, 
© Present:—Mr. Justice Misra. 
BHAGWAT PRASAD—PLAINTIFF— 


‘APPELLANT 
versus . i 
SHER KHAN AND OTHERS—DEFENDANTS— 
RESPONDENTS, 6 4 


Evidence Act (I of 1872), s. 80—Deposition—Identity 
of deponent, proof of—Execution of document—: 


. Illiterate executant—Document signed by another at 


request of executant—Authority to sign. 

Under s. 80 of the Evidence Act the presumption- 
can be madeonly as to the genuineness of the state- 
ment recorded in a deposition. No presumption can 
be made regarding the identity of the deponent. 
Where, however, the document containing the deposi- 
tion is a very old document, the Court can turn to the 
deposition itself to find out whether there is inherent 
ee of the identity of the deponent. [p. 986, 
col. 1. x : 

Where an illiterate person requests another to sign 
a document for him and the latter signs stich docu- 
ment with a pen touched by the former, the signature 
must be taken to have been made under the authority 
of the executant himself. [p. 986, col. 2.] 

Second appeal from the decree of the 
Subordinate Judge, Partabgarh, in Regular 
Oivil Appeal No. 96 of 1924, setting aside 
that of the Munsif, Kunda at Partabgarh, 
dated the 21st April 1923, in Suit No. 372 of 
1922. 


Mr. Radha Krishna, for the Appellant, 
Mr. Motilal Saksena, for the Respondents. 
JOUDGMENT.—This is a plaintiff's 
appeal in a redemption suit. The suit was 
brought.to redeem an unregistered deed of 
mortgage, dated the.7th July 1850, alleged 
to hava been executed by one Ganga in 
favour of one Imam Bakhsh forRs.9. The 
mortgaged property consisted of plot 
No. 163, measuring 1 bigha, 1 biswa, 12 
biswansis held in under-proprietary rig ht, 


‘Bituate in village Purkhotampur, Distric 4 


` the period of limitation under s. 19 ofthe 
_ Indian Limitation Act (Act IX of 1908). 


The Trial Court, the learned Munsif of 


* Kunda, District Partabgarh, found on both 


the points against the defendants and 
decreed the. plaintiff's claim. - 

In appeal the learned Subordinate Judge 
agreed with the finding of the learned. 
Munsif regarding the genuineness of tLe 


mortgage, but took a different view -in res- ` 


pect of*the question of limitation. He held 
that the statement relied upon by the 
plaintiff had not been proved to have been 
made by Gambhir Khan, the mortgagee, 
nor had it been established that Bisheshar 
Dayal patwari who purported to sign the 
statement on behalf of Gambhir Khan, had 
authority on his behalf to append. his sig- 
nature. In short the learned Subordinate 
Judge refused to make the presumption 
under s. 90 of the Indian Evidence Act (Act 
I of 1872). On these findings he held that 
the plaintiff's suit for redemption was barred 
by limitation and he, therefore, accepted 
the defendants’ appeal, set aside the decree 
of the learned Munsif.and dismissed the 
plaintiff's suit. 

The plaintiff has.now come up to this 
Court in second appeal and the learned 
Pleader on his behalf raises two main 
points :— ; ore 

(1) Thatthe identity of Gambhir Khan 
the deponent of the statement contained in 
Ex. 3, had been sufficiently established from 
the evidenee on the yeccrd and that, in any 

*case, the statement being an old one there 
was inherent evidence in fhat statement 
which proved the identity of Gambhir Khan 
and which should not, therefore, have been 
rejected by the learned Subordinate Judge. 

(2) That the learned Subordinate Judge 

was wrong in not presuming that the sig- 
. e 


+ 
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nature of Gambhir Khan had been made by 
Bisheshar Dayal patwari, under the former's 
authority, the contention being that the 
presumption as to authority should have 


“been made inasmuch asthe said author- 


e 


ity was established from the evidence on the 
record. .” f | « 
As tothe first point the law on the subject 
appears to me to be clear. Under s. 80 
of the Indian Evidence Act (Act I of 1872) 
the presumption has.to be made as to the 
genuineness of the statement recorded. No 
pregumption, however, can be made regard- 
ing the identity of the deponent. Where 
the document containing the deposition 
of a particular personis a very old docu- 
ment, one can turn to the deposition itself 
to find out whether there is inherent evi- 
dence. of the identity of the deponent. 
Turning to Ex. 3Ifind that the statement 
commences with the name of Gambhir 
Khan, son of Imam Bakhsh, resident of 


Jai Singh Garh, the place where defend. | 


ants reside, that being the place of residence 
of their ancestors. It is also admitted that 
Imam Bakhsh was the father of Gambhir 
Khan. No room is, therefore, left for 
doubt that the statement contained in 
Ex: 3 is the. statement of Gambhir 
Khan, the ancestor of: defendants-respond- 
ents. “In the view which I have taken I am 


- supported by the decision of Daniels, A. J. 


_ that the Tahsildar had recorded the state- 
AS) 60 Ind, Oas, 437; TOLAK. 0 


C.. (now Mr. Justice Daniels) in the case of 
Sarabjit v. Mata Din (1). 

Apart from this I am also of opinion that 
from the evidence of Ram Narain (P. W. 


` No. 3) the identity of Gambhir Khan has 


been sufficiently established, The witness 
deposed tothe effect that he hada muta- 
tion case.on his father’s death and had 
gone to Tahsil in connection with that case. 
Gambhir too had gone there for the purpose 
of his case. The witness was called in 
Court and there saw Gambir putin a' pa- 
per before the Court after getting it signed 
by Bisheshar Dayal patwari, because he 
himself was illiterate. The learned Sub- 
ordinate Judge has considered thie evidence 
insufficient to prove the statement of Gam- 
bhir Khan contained in Ex. 3. It appears to 
me that all that was required to be proved 
was the presence of Gambhir Khan at the 
time when the paper containinghis statement 
had been put by-him before the Tahsildar. 
What appears to me to, have happened was 
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meni of Gambhir Khan and after recording * 


that statement-handed it over to him for _ 


his signature who after getting it signed 
on his behalf by Bisheshar Dayal, patwari, : 
returned it to the Tahsildar. No other 
paper is proved to have been handed over 
at the time by Gambhir Khan to the Tahsil- 
dar. It, therefore, appears to me to be 
quite clear that Gambhir Khan’s identity 
in respect of the statement contained in 
Ex. 3 has been amply established. 

As to the second point, namely, the author- 
ity of Bisheshar-Dayal patwari to sign on 
behalf of Gambhir Khan, the above men- 
tioned witness, Ram Narain, P. W. No. 3 
clearlystated that as Gambhir Khan was 
illiterate, Bisheshar Dayal signed for Gam- 
bhir at his request and withthe pen touched 
by him. Thisamply proves the requisite 
authority: vide Mirza Haidar Ali v, Raja 
Jang Bahadur Khan (2). NGING 

I have, therefore,come tothe conclusion 
that the statement made, by Gambhir Khan, 
contairied in Ex. 3 has been amply proved 
on the evidence on the record and it con- 
stitutes a valid acknowledgment on behalf 
of Gambhir Khan of his liability in respect 
of the property held by him asa mortgagee. 


The acknowledgment contained in Ex. 3 ` 


being valid, the plaintiff's claim is within 
limitation. 

The appeal is, therefore, allowed, the 
decree of the lower Appellate Court set 
aside and the decree of the learned Munsif 
restored, with costs in all the three Courts. 

Z. K. : Appeal allowed. 

(3) 60. C. 279. 


CALCUTTA HIGH COURT. 


| TESTAMENTARY AND INTESTATE J URISDIGTION. 


Febryary 2, 1925. 
Present:—Mr. Justige O. C. Ghose. 
In THE Goops or BHUBANESHWAR . 
e _ TRIGONAIT—Deczaszp. 

Court Fees Act (VII of 1870), s. 19-I—Hindu Law 
—Joint family—Survivorship—Letters of Administra- 
tion, application for—Court-fee payable. 

No administration need be taken out to the-estate 
of a Hindu governed by the Mitakshara Law when 


°” the estate passes by the righé of survivorship to his 


co-parceners, buf where a grant is sought the appli- 
cant must comply with the provisions of s, 19-I of 
the Court Fees Act. The provisions of the section 
are imperative and the 
them. 


FACTS.—A Hindy died leaving behind ~ 


“an undivided -younger brother: and two. . 


Gourt has no power to relax : | 


[94 1. ©. 1986] 


‘undivided sons, The joint family. was 
governed by the Mitakshara- Law. An ap- 
plication was made for the grant of Letters 
of Administration but no Court-fees in 
compliance withs. 19-I of the Court Fees 
Act were paid. However, the petitioner 
produced: a certificate from Taxing Officer 
under s. 19 D of the Court Fees Act. The 
Registrar in Insolvency objected saying 
“The karta of a joint Hindu family is not 
a mere trustee. He is also a beneficial 
owner. He can transfer the whole estate 
for good cause and confer a good title. He 
can also demand a partition............... It is,” 
therefore, submitted that no grant can be 
. made without the provisions of s. 19-I 
“being first complied with.” 

JUDGMENT.—tThe application can- 
not be granted as thereis mo compliance 
with s. 19-1 of the Court Fees Act, 

Z. K. Application rejected. 





OUDH CHIEF COURT. 
Szconp Civin APPEAL No. 149 or 1925. 
April 16, 1926. 

Present :—Mr. Justice Misra. 
HORILAL—Puaintirr—APPELLANT 
versus 
BACHCHU LAL AND ANOTHER— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100—Second 
appeal—Custom, whether question of fact or law— 
High Court's power to interfere—Custom regarding zar 
chaharum—Finding as~to evidenée being insuffici- 
ent to prove custom, whether open to attack in second 
appeal, 

The High Court in second appeal is not justified in 
determining whether the evidence produced in a case 
as to the existence of the alleged custom is or is not 
credible, though the High Court is competent to 
examine the evidence and to determine whether the 
evidence produced establishes a valid and bindin 
custom. [p. 990, col. 2.} e 4 

The question whetherethe facts found in any given 
instance prove the existence of essential attributes of 

“4 customi or usage is a question of law which may be 
discussed in second appeal but the question Whether 
such a state of facts has been proved by the evidence 
is merely a question of fact. [p. 990, col. 1.] 

Where, therefore, the lower Appellate Court comes 
to the gonclusion thatthe documentary and oral evi- 
dence produced is sufficient to prove acusipm re-e 
garding “ zar chaharu%,” the finding of fact as to cus- 
tom arrived at by the lower Appellate Court in appeal 
is binding onthe High Court and cannot be attacked 
in second appeal. [p. 990, col. 2.] 

Muhammad Kamil v. Imtiaz Fatima, 4 Ind. Cas, 
457; 81 A. 557; 10 ©. L. J. 297;.11 Bom. L. R. 1210; 14 

TO. W. N. 59; 19 M. L. J. 697; 13 O. O. 183; 36 I. A. 
- 210 (P. O.), Anant Singh v. Durga Singh, 6 Ind, Cas, 
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787; 32 A. 363; 14 O. W. N. 770, 12 O. L. J. 36; 7 A. 
L. J. 704; 130. 0. 168; 37 I. A. 191; 12 Bom, L. R. 
501; 8 M. L. T. 79; (1910) M. W. N. 327; 20 M. L. TT. 
604 (P. C), Kailas Chandra Dutta v. Padma Kishore 
Roy, 41 Ind. Cas. 959: 45 C. 285; 25 C. L. J. 613; 21 
C. W. N. 972, Kumarapyu Reddi v. Manavala 
Goundan, 44 Ind. Cas. 699; 41 -M. 374; 23 M. L. T. 44; 
SLM. L. J. 104;7 L. W. 243; (1918) M. W. N. 350, ` 
Hasġim Ali v. Abdul Rahman, 28 A. 698; A. W.N. | 
(1906) 187; 3 A. L. J. 467, Rao Girraj Singh v. Lala 
Haragobind Sahai, 4 Ind. Cas, 304; 32 A. 125;. 7 A. L. 
J. 36, Bai Shirinbai v. Kharshedji, 22 B. 430; 1l,Ind. 
Dec. (x. 8.) 869, Pragi v. Baiju, 4 O. C. 71, Lalman v, 
Nand Lal, 20 ind. Cas. 894; 17 0.0. 1 and Tilak. 
Ram v. Sita Ram, 30 Ind. Oas. 503; 2 O. L. J. 388, 
relied on. 

Palaniappa Chetty v. Sreemath Deivasikagnony 
Pandara Santiadhi, 39 Ind. Oas. 722; 40 M. 709 at p. 
721; 21 C. W. N.729; 15 A. L. J. 485; 1 P. L. W. 697; 
33 M. L.J. 1; 19 Bom. L. R. 567; 22 M. L. T. 1; (1917 
M. W. N. 507; 26 C. L. J. 153; 6 L. W. 222; 441], A` 
147 (P. C), distinguished. 

Kakarla .Abbayya v. Raja Venkata Papayya Rao, 
29 M. 24; 16 M. L. J. 8, dissented from. 


Second appeal against a decree and judg- 
ment of the Additional Sub-Judge, Sitapur, 
up-holding that of the Munsif, Biswan, Dis- 
trict Sitapur, dated the 6th : December 
1924. 

Messrs. Radha Krishna and Niamat Ullah, 
for the Appellant. 

Messrs, R. B. Lal and R. N. Shukla, for: 
the Respondents. f 

JUDGMENT.—This is an appeal aris- 
ing cut of a suit for recovery of “zar 
chaharum” in respect of the sale of a house 
situate in Mohalla Tarinpur, town Sitapur. 
The suit was brought by the plaintiff-ap- 
pellant who is the ownerof the said mohalla 
against the defendant-respondent No.1 who 
has purchased a house situate in that 
mohalla from .defendant-respondent No. 2. 
under asale-deed dated 7th May 1918, 

The suit was based on a custom alleged 
to haye been prevalent in that locality. 
The vendee denied the alleged custom and 
contended that he was not liable to the 
plaintiff's claim.. : f AKA 

The learned Munsif of Biswan, District 
Sitapur, who tried the suit held that the 
custom alleged by the plaintiff had not 
been established and on appeal the same 
view wagheld by the learned Additional 
Subordinate Judge of Sitapur. 

The plaintiff has now come up in second 
appeal to" this Coust and it is contended 
on his behalf that the evidence on the re- 
cord, oral and -documentary, established 
the custom alleged by thé. plaintiff. It was 
also argued that the finding of the lower 


‘Appellate Court on the question- of custom 


should not be lari because that Court _ 
in arriving at that finding had misinter, 
` d 


"988 


preted and misunderstood the documentary 
evidence. > 

“Tos documèentary evidence produced by 
the plaintif-appellant in support of the 
alleged custom consisted of the village 
wajib-wl-arz (Ex. 1) ‘and fard tasdiq abadi 
(Ex. 2). The wayjib-ul-arz is silent a3 to 
custom. It recited custom regarding in- 
heritance and other matters but there is no 
mention whatever about the custom regard- 
ing “zar chaharum.” The para.9 which 
relates to “abadi” and “bazar” states 
that a separate fard (list) containing the 
numbers of the houses occupied by riyaya 
(tenants) hasbeen prepared and that they 
occupy the houses in accordance with the 
terms mentioned in the fard. I have read 
that fard (Ex. 2) and I do not find any 
column in it specified for recordiag the 
custom, Thére is no doubt that there is a 
column intended for the purpose of record- 
ing the statement of the tenants and under 
that column opposite some tenants there a 
record that.the custom had been accepted 
by them (rewaj mancur hai) and opposite 
others that it was not accepted (rewuj 
manzur nahin). We do not find any record 
in the document showing that particular 
rewaj was accepted by the tenants and 
what was not accepted by them. At one 
place opposite No. 18/11 in the column pres- 
Gribed for the recording of the statements 
of the occupants we find it recorded that 


HORILAL V. BAOHCHO LAL. 


thé occupant of the house was not willing | 


to pay the chaharum (hamko chaharum 


den hangam farokht amla makan ke manzur 
nahin hai). It was argued from this that 
the custom regarding which it was record- 
ed in the column mentioned above whether 
it was acceptable or not, was the custom 
relating to chaharum. The learned Subor- 
dinate Judge declined to draw such an in- 
ference and I agree with him, 


It, therefore, appears to me that in arriv- 


ing at the finding relating to the alleged - 


- custom the learned Subordinate Judge has 
not misconstrued the documentary evidence 
referred to above. = 


- The learned Sybordinate Judge then 
proceeded to discuss in his judgment the 
rest of the documentary and oral evidence. 
The documentary evidence consisted of 
certain sale-deeds produced by the: wit- 
tiesses examined by the plaintiff in proof 
of ‘the alleged custom and the oral evidence 
e@nsisted of the same and -other witnesses 
examined to prove the said custom, 
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As tothe sale-deeds the learned Addi- 
tional Subordinate Judge remarks that no 
doubt in most of them there is a mention of 
chaharum either to the effect that it had 
been paid to the landlord or to the effect 


that it had ‘been left either with the vendes - 


or the vendor for payment of-the landlord, 
but except a few payments others were 
not proved to have been actually made, 
The earliest sale-deed stating the custom 
was dated the 19th April, 1898 (Ex. 9) and 
others were of the years 1901, 1905, 1908, 
1912, 1920 and 1922. The learned Subordi- 
nate Judge held that these 
were of a recent date and were insufficient 
to provean ancient custom. It was-also 
pointed out by the learned Subordinate 
Judge that in the year. 1918 there had been 
a litigation Pin respect of hag chaharum. 
One Hem Singh, a co-sharer with the 
plaintiff in the same mohalla, had brought 
a suit against a tenant and the suit had 
been dismissed by the Subordinate Judge 
of Sitapur and-his judgment was upheld 
in appeal by the District Judge of Sitapur 
(Ex. A-l and A-2). In this Jitigation also 
the wajib-ul-arz and fard tasdiq were pro- 
duced by the landlord but his claim was 
rejected on the ground that they did not 
contain any record of the alleged custom. 
As to the oral evidence produced by the 


sale-deeds - 


plaintiff he observed that some of them - 


have ignored the existence of the custom, 
some of them have deposed. about it half- 


heartedly and only some have admitted it.. 


The learned Subordinate Judge came to 
the conclusion that the documentary and 


- the oral’ evidence produced by the plaintiff- 


appellant was insufficient to prove the 
custom. 

It was contended before me strenuously 
by the learned Advocate who argued the 
case on behalf of the appellant at great 
length that this finding of fact should be 
examined and thafI should go through the 
whole evidence again in order to find whe- 
ther the finding arrived at by the lower 
Appellate Court was correct or not. The 
argument advanced was to the effect that 


the question of custom should be deemed — 


to be a mixed question of law and fact and 
that ¢he High Court in second appeal 
should go through the whole evidence in 
order to find out whether the custom had 
been established or not. Reliance was 
placed upon a ruling of their Lordships of 
the Privy Council reported as Palaniappa 
Chetty v, Sreemath Deivasikamony Pandara 


[941, 0. 1926), 
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Sannadhi (1) and. upon a ruling of the™one of fact only and their Lordships did 


Madras High Court reported as Kakarla 
* Abbayya v. Raja Venkata Papayya Rao (2). 
In my opinion the contention of the 
-learned Advocate for the appellant cannot 
be accepted anda High Court cannot in 
second appeal be asked to go into the evi- 
dence produced in a case in order to see 
whether the evidence produced is sufficient 
to establish an alleged custom, when the 
lower Appellate Court has reviewed the 
entire evidence and came to the conclusion 
that the evidence produced ‘is insufficient 
to establish the custom. 

It has been definitely settled by the Privy 
Council in number of cases thata question 
as to-the existence of an alleged custom 
was a question of fact. In Muhammad 
Kamil v. Imtiaz Fatima (3y the custom 
alleged in thecase wasa family custom 
under which a widow having no male issue 
and a daughter was excluded from inherit- 
ance. Both the Courts in India decided 
that the alleged family custom had not 
been established. Their Lordships in ap- 
peal observed (page 570*) that the existence 
of such a custom was a question of fact and 
as to this question the Uourtsin India had 
concurred in their judgment and, there- 
fore, on this point...their Lordships saw 
no reason why they should not follow the 
usual practice of accepting the concurrent 
findings of fact. In Anant Singh v. Durga 
Singh (4) the question involved was one of 
custom relating to the right of a step brother 


in a Hindu family of Ahbaran Thakurs 


to share equally with a brother of,a whole 
blood in the succession of a deceased bro- 
ther. The Trial Court had found the custom 
to have been proved but the Court of 
Appeal, the late Court of the Judicial Com- 
missioner of Oudh, took a different view 
and held that the custom was not proved. 
Their Lordships agreed with the conclusion 
of the Court of Appeal and remarked at 
page 3737 that the question involved was 

(I) 39 Ind. Cas. 722; 40 M. 709 atp. 721; 21_0. W. 
N. 729; 15 A. L. J. 485; 1P. L. W. 697; 33 M. L. J. 


T; 19 Bom. L. R. 567; 22 M. L. T. 1; (1917) M. W.N. 
wW. 26 O. L. J. 154; 6 L. W. 222; 44 I. A, 147 


(P. CO). 

2 29eM. 24; 16 M. L. J. 8. : 

(8) 4 Ind. Cas. 457; at A. 557; 10 0. L. J. 297; 11 
Bom. L. R. 1210; 14 O. W. N. 59; 19M. L. J. 697; 13 
O. ©. 183; 36 I. A. 210 (P. C.). 

(4) 6 Ind. Cas. 787; 32 A. 363; 14 C. W. N. 770; 12 
0. L. J. 36; TA. L. J. 104; 130 0, 163; 37 T. A. 191; 
12 Bom. L. R. 504; 8 M. L. T. 79; (1910) M. W. N. 327; 
20 M. L. T. 604 (P. O). G 
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not see any reason whatsoever to differ 
from the opinion of the learned Judicial 
Commissioner. a 

It is, therefore, amply clear from the two 
decisions of their Lordships of the Privy 
Council quoted above that the question of 
custom is a question of fact, A custom, 
however, in order to be a valid and binding 
custom must be proved to be ancient dnd 
invariable and, in my opinion, it can always 
be argued in second appeal whether the 
evidence’ produced in the case fulfils these 
requirements and so far the question can*be 
considéred to be a question of law. It is 
one thing to say that the evidence produced 
in a case was not legally sufficient to prove.” 
a custom and quite the other thing to say 
that the evidence produced in the case 
which had been held by the lower Appel- 
late Court to be insufficient to prove the 
custom should be held in second appeal to 
be sufficient to prove the same. In Palani- 
appa Chetty v. Sreemath Devasikamony. 
Pandara Sannadhi (1) upon which great 
reliance was placed by the learned Advocate 
for thé appellant, the question was whether 
a local custom authorising and empowering 
a shebait to alienate devatter lands, whe- 
ther alienation be a benefit to the devatter 
estate or not, -had been established and 
their Lordships of the Privy Council dis- 
cussed the evidence and came to the con- 
clusion that no such ancient custom had 
been ‘proved to exist. It would be appro- 
priate to quote in extenso the judgment of 
their Lordships of the Privy Council on 
this point. Their Lordships observed on 
page 721* as follows :— | 

“It has, however,been pressed on behalf of 
the appellants that there are two findings: 
one by the Munsif and one by the Subordi- 
nate Judge, who agrees with him that the 
ancient custom relied upon has been 
proved and that, as that is an issue of fact, 
it must be accepted. No doubt two findings 
upon questions of pure fact must be accept- 
ed by this Board, but the questions of the 
exigtence of ancient custom are generally 
questions of mixed law and fact; the Judge 
first finding what were the things actually 
done in alleged pursuance of custom, and 
then determining whether these facts so 
found satisfy the requirements of the law. 
This latter isa question of law not fact... 


sesssesvoosoosesveesnoeeousortseseresouossiuvepusoessesrssvaa 


There could scarcely, be a more glarin 
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‘custom,’ or a more remarkable instance 
of forgetfulness of essentials of a custom 
which modifies the ordinary law.” 

“On the strength of the above remarks it 
was’ contended that if a High Court in 
appeal could be considered to be justified in 
going through the evidence on the record in 
order to find out whether the evidence pro- 


. duéed established the necessary elements 


required to prove a valid and binding custom, 
it could also go through the evidence to find 
out whether the evidence produced was suffi- 
ciefit to prove the custom. In my opinion 
the position cannot be maintained. In 
Kailas Chandra Dutta v. Padma Kishore 
Koy (5). it was held by Mookerjee and 
Beachcroft, JJ., that the question whether 
the facts found in any given instanceeproved 
the existence of the essential attributes of 
a custom or usage was a question of law 
which might be discussed in second appeal 
but the question whether such a state of 
facts had been proved by the evidence was 
merely a question of fact. 

On page 290* Mookerjee, J., observed ‘as 


- follows :— 


“But, although the question of the exist- 
ence of an alleged custom is a question of 
fact, it is conceivable that the decision may 
involve an error of law so as to justify the 
interference ofthe High Court in second 
appeal. ‘Thus, the decision is liable to at- 
tack in second. -appeal on the ground that 
irrelevant evidence has been received or 
that relevant evidence has been excluded. 
The decision may also be successfully at- 
tacked on the ground that there is no evi- 
dence of the alleged custom, or, asit is some- 
times said, that ‘the finding as to the exist- 


- ence of ċustom is based on legally insuffici- 


ent evidence. The decision may, again, be 
assailed on the ground that the facts found 
do not constitute evidence of the alleged 
custom. The decision may, further, be liable 
to attack on the ground that in the deter- 
mination of the question in controversy, legal 
principles or tests have been egroneously 
applied, for instance, that the Court „hab 
not correctly appreciated the essential at- 
tributes of a custom ox has overlboked the | 
distinction between a custom and a usage, 
Consequently, the question whether the facts 
foundinany given instance prove the exist- 
ence of the essential attributes of a custom 
aay ae mid, Oas. 959; ee 285; 25 0. L. J. 613; 21 
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‘or usage‘is a question of law, which may bê 


discussed in secondappeal. Obviously, the 
question whether a custom is reasonable or 
valid, is a question of law. Subject to these 
qualifications it is plain that the mere ques- 
tion of sufficiency of the evidence adduced 
to establish acustom is nota ground of 
second appeal.” lamin entire agreement 
with the remarks quoted above. 


J am fully aware that a contrary view was 


taken in the Madras High Court in the case 


of Kakarla Abbayya v. “Raja Venkata Pa- . 


payya Rao (2) quoted above. I must, how- 
ever, respectfully dissent from the view taken 
in that case, As stated above the High 
Court in second appeal is not justified in 
determining -whether the evidence produced 
in acase as to the existence of the alleged 
custom jis of is not credible, though’ the 
High Court is competent to examine the 
evidence and to determine whether the evi- 
dence produced establishes a validand bind- 
ing custom. This case, I may also observe, 
has been overruled: by a Full Bench decision 
of the .Madras High Court reported as 
Kumarappa Reddi v. Manavala Goundan (6). 
It has been laid down in that case that a 
High Court is precluded from interference 
in second. appeal with the findings arrived 
at by the lower Appellate Court of actual 
facts from which the existence of the custom 
has been inferred, but the inference as to the 
existence of the custom and.the decision’ ag 
to the validity thereof, are matters of law 
which can -be entertained by the High 
Court i in-second appeal. 


The vjew taken by me has also been taken’ 


by the Allahabad High Court in Hashim 
Ali v. Abdul Rahman (7) and in Rao Girraj 
Singh v. Lala Haragobind Sahai (8) and by 
the Bombay High Court in Bai Shirinbai ¥. 
Kharshedji (9). The same view was taken by 
the late Court of the Judicial Commissioner 
of Oudh in Pragi v. Baiju (10) and in 
Lalman v. Nand Lal (1d) andin Tilak Ram 
v. Sita Ram (12). 

I, gherefore, hold that the finding of fact 
as to custom arrived at by the learned Ad- 
ditional Subordinate Judge in appeal is 
binding on this Court and the appellant is 
not entitled to.attack it in ‘second appeal, 


(8) 44-Ind. Cas. 699; 41M. 374; 23 MLL. T. 44; 34 
M. L. J. 104; 7 L. W. 243; (1918) M.W. N. 350. 

(7) 28 A. 698; A. W. N. (1903) 187; 3 A. L. J. 467, 

(8) 4 Ind. Cas. 304; 32 A. 125; 7 A.L. J. 36. 

(9) 22 B. 430; 11 Ind. Dee. (N. s.) 869. 

ü 19 40.0.41 

20 Ind; rk 891; 17 O. O, 1. 
19 30 Ind, Cas, 503; 2 O., I, J. 398, | 
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Iwas taken through the entire evidence 
in the case and I should like tostate that 
there was no evidence which was ignored 
by the Subordinate Judge or wrongly 
treated as irrelevant or rejected as inadmis- 
sible. 

The appeal, therefore, fails and is dis- 
missed with costs. 

G. H. Appeal dismissed. 

R. L. 
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LAHORE HIGH COURT. 
SECOND. CIVIL APPEAL No. 900 or 1922. 
April 1, 1926, 

Present :—Mr. Justice Broadway and 
Mr. Justice Fforde. 

_ JAGGI. MAL—PtaintTirF—APPELLANT 
versus 

ARYA RAManp OTHERS——DEFENDANTS— 

. . RESPONDENTS. 

Bengal Land (Redemption and Foreclosure) Re- 
gulation XVII of 1806, s. 7—Object of . Kegulation— 
Mortgage with conditional sale—Notice to foreclose— 
Formalities—Bengal Land (Conditional Sales) Regula- 
tion I of 1798, s. 2—Omission to mention section— 
Notice demanding larger sum than due—Effect. 

The object of the Bengal Laud (redemption and 
Foreclosure) Regulation XVII of 1806 is to give a 
warning to the mortgagor so as to enable him by 
taking action under the Regulation to preserve his 
right to redeem. [p. 992, col. 2.| 

‘Rhe omission to mention s.7 ofthe Bengal Land 


(Redemption and Foreclosure) Regulation of 1806- 


in the notice-is not fatal to its validity’ if the 
purport of the section is given in the notice. Similars 
ly so long as the purport of s. 2 of the Bengal Land 
(Oonditional Sales) Regulation I of 1798 is given in 
the notice specific reference to it is not imperatively 
necessary, |p. 992, col, 1.] 5 - 
The demand fora larger sum than is actually due 
at the time of the notice is not a defect fatal to the 
validity of the notice. [p. 992, col. 2.) č 
ke Barkat Rai v. Ali, 21 Ind. Cas. 643; 91 P. R. 1913; 
341 P. L. R: 1913; 223 P. W. R. 1913, followed. 


Second appeal from a decree of the 
District Judge, Hissar, dated the 31st Janu- 
ary 1922, reversing that of the Subordinate 
Judge, First Class, Gurgaon, dated the 21st 
April 1921. i oe 

Lala Nawal Kishore, for the Appellant. 

Mr. Shamair Chand, for the Respondents, 

JUDGMENT.—On the 29th July 1889 
Hukam Chand and others since deceased 
mortgaged a certain nauhra or stable to 
Bhola Singh for Rs. 1,000. The mortgage 
was by way of conditional sale for a*term 
of seven years, the condition being that. 

“if the principal, interest and costs of repairs 
“were not paid by the end of the said seven 
. years the transaction would be considered 
to be one of sale, The mortgage was with 
pcesession and possession was given ta 
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the mortgagee. Nothing was paid and on 
the 29th May 1919 the heirs of Bhola Singh 
who had died applied to the District Juage 
of Hissar for the issue to the surviving 
mortgagor Hukam Chand of a notice of 
foreclosure under s. 8 of Regulation XVII 
of 1806. Notice was issued on the 4th June 
1919 &nd served on Hukam Chand on the 
10th of that month. | ; 

Before the expiry of the year of grace on 
the 27th May 1920 Hukam Ohand' sold the 
equity of redemption to Jaggi Mal who, . on 
the 7th June 1920, instituted a suit for 
redemption on payment of Rs. 1,360. «It 


_ was claimed that the notice issued on the 


4th of June 1919 was null and void and 
that the mortgage was a subsisting one, 
It was also averred in the plaint that the 
sum of Rs. 1, 36U had been tendered to the 
mortgagees who had refused to receive it. 

The defendants contested the suit and 
pleaded the validity ofthe notice and in 
the alternative claimed a sum of Rs. 3,4U0 
as due on account of principal and interest 
and the costs of repairs. They also asked 
for interest till the date of payment, 

The e Trial - Court held that the notice 
was defective— ; : 

(1) because it omitted to state that the 
redemption was to be effected in the manner 
provided for bys, 7 of Regulation XVII of 
1806 ; . 

(2) because s. 7 of Regulation XVII of 
1806 was not mentioned in the notice; and 

(3) because s.7 had not been correċtly 

_ copied out in the notice,. - < 

The plaintif was, therefore, granted a 
decree on payment of asum of Rs. 2,180. 

The plaintiff appealed against that decree 
objecting to the amount allowed and the 
detendants filed cross-objections : attacking 
the finding as to the invalidity of the notice, 
The learned District Judge held that the 
notice was perfectly valid and dismissed the 
plaintiff's suit with costs throughout. 4 

The plaintiff Jaggi Mal has now come 
up to this Court in second appeal through 
Mr. Nawal Kishore and Mr. Shamair Ohand 
has represented the respondents. 

‘The first point for determination is whe- 
ther the notice was yalid. It appears that 

* the notice issued wasin the form prescrib- 

ed as No. 165. Itis trúe that s. 7 of the 
Regulation was not specifically referred to 
in it and authorities have been cited at the 
Bar in which this omission has been con- 
sidered a fatal defect. More recent authosi ` 
ties, however, have faid down that the. 
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omission to mention this section is not 
fatal provided the purpert of the section is 
given in the notice. An examination of the 
notice shows that the purport of s. 7 is con- 
tained therein. ° 

Again it isurged that s. 2 of Regulation 
I of 1798 should have been specifically 
referred to. In- my- opinion so long 4s the 
purport of. that section is given in the 
notice specific reference to it is not impera- 
tively. necessary.. Regulation I of 1798 lays 
down: the procedure to be adopted by a 
borrower or mortgagor to preserve his 
right of redemption.under deeds of bai- 
btlwafa or conditional sales of land, It 
lays down that when money is lent on 
bai-bilwafa or on the conditional sale of 
land the borrower if he desires to redeem 
theland by payment of the money lent upon 
it may, ifthe lender is not in possession 
of the land, tender or make payment of or 
deposit in Court the principal sum borrow- 
ed and that on such deposit the Court shall 
issue notice to the lender as prescribed in 
5. 2, A proviso to thatsection lays down 
that the borrower may deposit a sum less 
than the sum above | referred to alleging 
that the sum so deposited is the total amount 
due to the vendor.and that on such a 
deposit being made the Court shall receive 
it and issue notice as prescribed in that 
section. In ‘the present case the notice 
issued to Hukam Chand informed him that 
he should pay a certain sum to the mort- 
gagees and goes on to say, “or the ee 
of the sum remaining undischarged,” 
that it is clear that Hukam Chand ‘eae 
notified that he could pay into Court a 
lesser sum than that mentioned in the notice 
if he thought fit, the payment of the 
lesser sum being, of course, at his risk. 

After a careful consideration of the 
Regulations in question and the notice 
issued I am of opinion that there is no fatal 
defect in thesaid notice and that the only 
error of any importance in the notice is 
that instead of calling upon Hukam Chand 
to pay a sum of Rs. 1,000 that is to say the 
actual sum lent under the condifional sale, 
he was called upon to pay a sum of Rs. 3,400 
as. well as to pay interest. The .details of 
this sum of Rs, 3,400 were given in the. 
notice. The principal amount was shown 
as Rs. 1, 000 interest was shown as Rs, 1 ,650 
and the costsof repairs as Rs.750. I am 
in agreement with Mr. -Nawal Kishore 
that in this case only the item of Rs. 1,000 
should have been shewn as payable, The 


RAM KISHORE SINGH V, JAI MANGAL SINGH. - 


[94 I. 0. 1926} 
d 

words of the notice betweén asterieks com” 
mencing with ‘together’ and concluding with 
‘thereon’ should have been scored through, 
and the attention of the Court is drawn 
to the necessity of a strict compliance 
with the rules for filling in the prescribed 
forms. 

The demand for a larger sum than was 
actually payable at that stage cannot, how- 
ever, be regarded asa fatal defect in the 
notice as was held in Barkat Rai v. Ali (1) by 
Rattigan and Scott-Smith, JJ. Mr. Nawal 
Kishore sought to distinguish this case by 
pointing out that it dealt with a mortgage 
without possession but it seems to me that 
the principle enunciated in that authority 
applies equally to cases of mortgages with 
possession. The object of the Regulation 
of 1806is to givea warning to the mort- 
gagor so as to enable him by taking action 
under the Regulation to preserve his right 
to.redeem. He was specifically told in this 
notice that the principal sum payable was 
Rs. 1,000 and had he deposited that sum 
in Court his right to redeem would have 
been preserved, any’ dispute in regard to 
other amounts claimed being settled at a 
later stage. In my opinion, therefore, the 
view taken by the learned District Judge 
is correct and the notice in this ‘case was 
valid. 

I would,. therefore, dismiss this appeal 


with coy 
R. Appeal dismissed. 
(1) at Ind. on 613; 91 P. R. 1913; 341 P. L. R. 1913; 
223 P. W. R. 1913 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 146 
oF 1925. 
March 19, 1926. 
e Present: —Mr. Justice Walsh and 
Mr. Justice Dalal. + 
RAM KISHORE SINGH AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
versus 
JAI MANGAL SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

U. P. Land Revenue Act (III of 1901), s. 4—Mort- 
gage of sir-land by co-sharer to another—Resumption 
of possession on redemption. 

Wherea joint sir-holder transfers his zemindari 
rights by way of mortgage to his co-sharer, he is 
entitled on the redemption of his mortgage to recovey 


(94 1.0. 1936). 


possession of the sir land. [p. 994, cols.1 & 2.] 
_ Mahesh v. Hori Khan, Sel. Dec. No. 9.0f 1918, dis- 
gat ogress 
+ Tameshwar Prasad v. Maharaj Singh, 63 Ind. Cas. 
114, followed. AS i 


First appeal from an order of the Subordi- 
Tan Judge, Basti, dated the 9th of May 


Mr. P. L. Banerji, for the Appellants. ` 
Dr. K, N. Katju, for the Respondents. 


JUDGMENT.—This is an appeal from 
an order of remand passed by the Appellate 
Court of the Subordinate Judge of Basti. 
Objection is not made as to the remand 
itself, but the appeal is in the nature of a 
second appeal from a finding of the lower 
Appellate Court on a question of law, 

The plaintiffs and defendants are grand- 
sons oftwo brothers and owned a certain 
Tevenue-paying property in equal shares. 
They also held sir land jointly in. the 
village. In 1906 the father of the plaintiffs 
mortgaged his share of the zemindari pro- 
perty, including the sir.rights, to the father 
of the defendants, and the mortgage has 
now been redeemed. The present dispute 
relates to actual cultivating possession of 
sir land previously held jointly in equal 
shares by the parties. Both the subordi- 
nate Courts have decided that, on redemp- 
tion, the plaintiffs are not entitled to posses- 
sion as cultivators and sir holders of the 
land which they held as sirat the time of 
the mortgage, The reason they give is that 
immediately on the zemindari property being 
mortgaged, the plaintiffs became ex-proprie- 
tary tenants of their share of the sir land, 
and as they did not enforce their possession 
‘as such ex-proprietary tenants, they lost their 
right to do so six months after the date of 
the mortgage and the other joint sir-holders 
became sir-holders of the entire area of 
land held as sir by the plaintiff and de- 
fendants jointly at the time of the mort- 
gage. The theory seems to be that the 
defendants have become sir-holders indg- 
pendently of the mortgage and on the re- 
demption of the mortgage there is no sir 
land in their possession which they may be 
called upan to deliver. ` 

Under s. 69 ofthe Transfer of Propefty 
Aot the mortgagor has a right in the case of 
a usufructuary mortgage, on. payment of 
the mortgage money at the proper time and 
place, to require the mortgagee to deliver 
possession of the property to him. The 
property here was the mortgaged property 
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in the same condition in which delivery - 
was made at the time of the mortgage, in~ 
cluding the sir. Though sir is not detailed 
in the mortgage-deed, im the description of 
the property, the zemindari property is 
stated to include sir, forest and other 
rights. It must, therefore, be presumed 
that sir land was mortgaged along with 
the zemindari property. The defendants’ 
contention that the plaintiffs owned no sir 
atthe time of the mortgage has not been 
accepted by the subordinate Courts and it 
has been held against the defendants that 
the plaintiffs were owners of the sir land 
to the extent of one-half at the time of the- 
mortgage. The only provision that s. 60 
makes is that the right conferred by the 
section has not been extinguished by act 
of the *parties or by order of a Court. 
No such act of parties or order of a Court 
is pleaded here. What is pleaded is that 
the right has been extinguished under the 
provisions of the revenue law. We have, 
therefore, to see whether this is correct, and 
if correct, whether the provisions of the 

e . . . 
revenue, law can override the direct direc- 
tions of the Statute under the Transfer of 
Property Act. 


In our opinion the provisions of the 
revenue law can be so interpreted as to 
save the sir land of the plaintiffs under 
the special circumstances of this case. The 
plaintifis and defendants were joint culti- 
vators of the sir land and there can be no 
question of any adverse possession among- 
eo-sharers. Even accepting that the de- 
fendants became ex-proprietary tenants, 
an ex-proprietary tenant does not cultivate 
land differently from a zemindar cultivat- 
ing hissirland. There was no partition 
of the sir land and it cannot be said that 
the plaintiffs lost their rights as ex-proprie- 
tary tenants simply because the sir land 
was cultivated by the defendants without 
the help of the plaintifis. The plaintiffs 
instead of paying rent to their co-sharers 
and mortgagees, cultivating the land and 
deriving profit therefrom, permitted the 
defendants to cultivate the land so that they 
themselves may escape the payment of rent, 
Some such mutual arrangement must have 
been arrived at between the p&rties. Under 
such circumstances the ex-proprietary ten- 
ancy rights of the plaintiffs would continue 


even while the defendants alone actually , 


cultivated the sir lanl, amd when the ex- 
proprietary tenant redeemed the,land, he 


ti 
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would obtain a return gf the sir rights in 
that land, Unders. 4, cl. (12) of Act III of 
1901, the provision is that if the ex-pro- 
prietary tenant rę-gains his proprietary 
tights in the land held by him as ex pro- 
prietary tenant, the land mentioned in the 
first proviso to that section shall again 
become his sir. Under that proviso the 
plaintiffs-appellants are entitled to posses- 
siôn of the former sir land on redemp- 
tion. 4 

The mistake we think the two Subordi- 
nate Courts have made isin thinking that 
afler the lapse of six months from the date 
of the mortgage the plaintiffs lost their 
rights of ex-proprietary tenancy in the land 
in dispute even under the special circum- 
stances of the case. As we have pointed 
out the defendants were not strangers but 
were jointly entitled to cultivate every inch 
of the land held jointly by the parties, and 
alter the mortgage they continued to cul- 
tivate it, and the plaintiffs instead of 
paying rent for the ex-proprietary tenancy 
preferred to permit the defendants to cul- 
tivate the land and excuse themselves ffom 
payment of rent. Under such ‘ircum- 
stances we are of opinion that the plaintiffs 
did not lose the right of ex-proprietary ten- 
ancy in the land in dispute. 


We have no desire to dissent from the pri- 
neiple of revenue law laid down in Mahesh 
v. Hori Khan (1). The facts of the present 
case are, however, not similar. In that case’ 
the mortgagee was a stranger and in the 
nature of things could not acquire sir 
rights in the land which was held as sir by 
the mortgagor. At the best, the mortgagee 
can only be the khudkasht cultivator of the 
land. Under such circumstances tbe Board 
of Revenue held that if ajoint sir-holder 
transferred his zemindari right and did not 
claim ex-proprietary tenancy right in his 


` sháre of the sir-land, the other co-sharers . 


who had not transferred their zemindari 
would be entitled to hold the entire Jand 
as sir, and the mortgagee or purchaser 
would not be able to eject the” co-sharers, 
` who Lad not made a tiansfer of the zemin- 
dari property, from any portion, of the joint 
sir land. In the present case the s?r-holderg 
(co-sharers) and the mortgagees were the 
game persons. So the principle of law 
enunciated inthe ruling of the Board of 
Revenue does not apply here. Jn this 
eCourt there is a decision of a Bench re- 


6) Sel, Deg No. 9 of 1918, 


İn the mattér of aroran NABH. . 
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ported as Tameshwar Prasad v. Maharaj 


-Singh (2) where under similar cireumstances 


the Court held that the mortgagor on, 
redemption of the mortgage was entitled 
to recover possession of siriand also 
even though ‘he had relinquished his right 
as ex-proprietary tenant. The learned 
Counsel for the defendant-respondent urged 
that there was -a distinction because the 
ruling was based on the Rent Act of 1882, 
and under the present Tenancy Act of 1501, 
the sir of a proprietor cannot be mortgaged 
with possession and the proprietor immedi- 
ately on the mortgage became an ex-pro- 
prietary tenant of the sirland. The dis- 
tinction, however, does not exist in the 
reported case because in that case ex-pro- 
prietary rights had actually arigen, been. 
claimed and had been relinquished. The 
case, therefore, was one similar to the 
present one where under law ex-proprietary 
rights arose immediately on the execution 
of the mortgage. : 
In the result we amend the decree of the 
lower Appellate Court and direct that in 
the decree for redemption there shall be 
an order placing the plaintiffs in joint pos- 
session along with the defendants of the. 
sir land to the extent of one-half. Other- 
wise the decree and order of the lower: 
Appellate Court are maintained. Parties 


. shall bear their own costs in this Court. 


R. L. 
N. H. 


(2) 63 Ind. Cas, 114. 


„Order accordingly. 


CALCUTTA HIGH COURT. f 
TESTAMENTARY AND INTESTATE JURISDICTION, ` 
February 3, 1925. 

Present :—My. Justice C. C. Ghose. 
In the gocds of GEORGE NASH, 
DECEASED. ` 
Will—Executor—Appointment of member of firm, 
effect of. J 
Where a member of a firm is appointed an executor - 
under a Will the appointment only applies to a person 
who was a member of the firm at- the date of the Will 
and also at the date of the testator's death. : 


PACTS.—After the death of a testator - 
in 1924 an application was made about three : 
months afterwards for the Probate of his: 
Will which was executed in 1911. By the- 
Will the testator had appointed his son 
and “a member of the firm of Williamson 
Magor and Co.," as his executors. The ap-_ 
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plication was returned by.the Registrars in 
Insolvency’ on the ground that there was 
no affidavit showing that the applicant 
‘was amember of the firm of Williamson 
Magor and Co. at the date of the Will. and 
also at the date of the testators death. 
JUDGMENT.—I agree with the. Re- 


gistrar in Insovency in the view he has | 


taken, 


| aK, Application rejected, 





LAHORE HIGH COURT. 
Sgconp Orvin APPEAL No. 1072 or 1925, 
April 19, 1926. f 
Present:—Mr. Justice Jai Lal. 
Mr. AMAR SINGH AND ANOTHER— 
DgFENDANTS—APPELLANTS 
versus 
‘JAT MAL AND OTHBRS— PLAINTIFFS 
CHANAN AND OTHERS— DEFENDANTS 
— RESPONDENTS. : 

“ Shamilat land—Building on portion under authority 
of.co-sharer—Suit for ejectment by some co-sharers— 
Demolition of building. 

person who, either on behalf of or under the 
authority of one of the big proprietors and with the 
permission of majority of them, builds upon a portion 


ofa shamilat land cannot be ordered to demolish such’ 


building at the instance of other co-owners, unless it 
is proved that the action of such person in building 
upon the joint land has caused a material and sub- 
stantial injury such as cannot be remedied by parti- 
col 1 the shamilat land. [p. -996,‘col. 1; p. 997, 
co. 

- Jhandu Mal v. Singh Ram, 87 Ind. Cas. 123; A. I. R. 
1925 Lah. 380; 7 L. L, J. 139, Kalu v. Wasawa Singh, 
19 P. R. 1904, ’Girdhari Lal v. Nand Ram, 42 btd. Oas. 
275; 98 P. L. R. 1917; 154 P. W. R. 1917, Achhar Singh 
v. Badhawa Singh, 11 Ind. Cas. 404; 9 P:R. 1912; 84 
P. W. R. 1911 and Manji v. Ghulam Muhammad, 61 
Ind. Cas. 415; 2 L. 73; 3 L. L. J. 75, distinguished. 

` Gajadhar Ahirv. Bhikari Lal, 27 Ind. Oas. 228; 18 
0O. W. N. 1011 and Kala Singh v. Kahna, 60 Ind. Cas, 
531, relied on. 

Second appeal from a „decree of the 
Senior Subordinate Judge, "with enhanced 
appellate powers, Hoshiarpur, dated the 
14th January 1925, modifying that of tke 
Subordinate Judge, Fourth Class, Dasuya, 
District Hoshiarpur, dated the 15th Octo- 


per 1923. 
- Mr. Abdul Aziz, for the Appellants. 
- Mr. Mehr Chand Mahajan, for the Re- 


spondents. . 

. JUDGMENT.— The plaintiffs in this 
case were the proprietors of a 4th 
share in the village of Hajipur. The suit 
was instituted against defendant No. l 
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Maula Bakhsh for possession of. 17 marlas 
of stamilat land on the allegations that it 
belonged to the village proprietary body” 
and that the defendant had taken illegal 
possession thereof withdut the consent of 
such body. The remaining proprietors in 
the village were impleaded as defendants 
on the allegation that owing to their 
various vocations they were unable to join 
the plaintiffs. 


Defendant No. 15 is Mr. Amar Singh 
Barrister-at-Law, and a proprietor in the 
village. The plea of defendant No. 1 was 
that he was an agent of defendant No. 15 
and; therefore, no suit lay against him. He . 
also: pleaded that his possession was on 
behalf of defendant No. 15. It was con- 
sequently alleged that the house built by 
defendamt No. 1 really belonged to de- 
fendant No. 15. The other defendants 
including Mr. Amar Singh supported the 
plea of defendant No. 1. 


The first Court granted the acre a 
decree for joint possession of the land in 
suite to the extent of two anna share therein 
against defendant No. 15 but left the parties. 
to bear their own costs. The plaintiffs 
appealed to the Senior Sub-Judge of 
Hoshiarpur. Defendant No. 1 filed cross- 
objections as regards the order about costa 
and.Mr, Amar Singh filed cross-objections 
on the-merits. The Senior Sub-Judge 
held that Maula Bakhsh did not take_pos- 
session of the land in suit a few months 
before the institution of the suit as alleg- 
ed by the plaintiffs but that he built a 
kacha house thereon about 44 years before 
and that this kacha house “was converted by 
Maula Bakhsh into a pakka building prior 
to the institution ofthe suit. He also held 
that the building complained of by the 
plaiatiffs was constructed by Maula Bakhsh 
himself as principal and not as agent for. 
Mr. Amar Singh. He, however, held that 
this was done with the consent of Mr. Amar 
Singh and some other proprietors. Maula 
Bakhsh, it appears, has constructed a flour 
mill worked by an oil engine on the site 
in dispute. The learned Judge has fur-. 
ther held thatethe plaintiffs had acquiesced 
ins the construction of the kacha house by 
Maula Bakhsh and the use of,the site for 
building a house has been allowed by them 
and also that the mere fact that the kacha 
house has been re-placed by a pakka one 
does not give any fresh cause of action ta. 


the plaintiffs. : 
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He remarks that there is no allegation 

. that the erection complained of caused any 
: special inconvenience to any of the villagers. 
On these findingg he granted the plaintiffs 
a decree for ejectment of Maula Bakhsh 
from that part of the land in suit which 
was not actually covered by buibdings 


and declared that his possession of the. 


land which is under the buildings will be 
considered to be underall the proprietors. 
Maula Bakhsh and Mr. Amar Singh have 
both appealed to this Court and the plaint- 
iffs have filed cross-objections. 

Some other facts which are not stated by 
the learned Senior Subordinate Judge may 
be mentioned here (1) Mr,. Amar Singh 
owns a 92/226ths share in the village. The 
entire common land is more than 150 kanals 
and the share of Mr. Amar Singhe will be 
much more than the land which is actually 
in his possession including the land in suit. 

(2) There are other houses, admittedly in 
the possession of Mr. Amar Singh, which 
adjoin the land in suit. 

(3) Originally the plaintiffs had included 


in their suit rooms which are in possesfion. 


of defendant No. 1 but which were éxcluded 
from the suit later on, It appears that 
they were admittedly in possession of Mr. 
Amar Singh before they were appropriated 
by Maula Bakhsh to his own use. A refer- 
ence to the plan will make the position 
of the buildings referred to above clear, 

On these facts the question is what relief, 
if any, should the plaintiffs be granted. 

Counsel for the respondents relied upon 
the following authorities:— 

Jhandu Mal v. Singh Ram (1) in which a 
sale of a part of the village common land 
by one kamin to another was hejd to be 
invalid and set aside. | 

Kalu v. Wasawa Singh (2). In this case 
it was held that a kamin must cccupy the 
land given to him for the purpose for which. 
it is granted to him and that he cannot 
build a mosque or a temple thereon and 
further that he can occupy the land for his 
residence so long as he plies hig trade. ; 

Girdhart Lal v. Nand Ram (3). Jp this 
case a non-proprjetor denying the claim of 
the proprietors was keld to bê’a trespasse 
and ejected as such. $ 

All these cases are clearly distinguishable 


_ (1) 87 Ind. Cas, 123; A, I. R. 1925 Lah, 380; 7 L. L 


J. 130. 
e (2) 19 P, R, 1904, 
G 42 Ind Cas, 27598 P, L, R. 1917; 154 P, W.R. 
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froni the one before me. Defendant No. 1 
is neither a kamin nor does he deny thë 
claim of the proprietors to the land in suit.e 

Achhar Singh v. Badhawa Singh (4) re- 
lated to village common Jand which had 
expressly beén reserved for a road but was 
utilised for other purposes by one of 
the proprietors. It was held that the plaint- 
iff proprieter need not prove any special 
damage in order to entitle him to relief 
against the offending proprietor. That 
case is also distinguishable because the 
land in suit kere is not reserved for any 
special purpose. | 

Perhaps the strongest case cited on behalf 
of the respondent is Manji v. Ghulam 
Muhammad (5).. That was a case in which 
some of the co-sharers who owned a seven 
anna share in the village abadi occupied 
the land in suit and asserted their exclusive 
title to it. Ona suit bythe owners of the 
remaining nine anna share it was held that 
the plaintiffs were entitled to a decree for 
joint possession of the land which was 
proved to be the preperty of all co sharers 
including the plaintiffs and the defendants. 
This case again is clearly distinguishable 
from the one before me because here the 
title of the plaintiffs to the land in suit as 
co-sharersin the village abadi is not denied. 
The only plea of the defendant is that 
Mr. Amar Singh, admittedly a big co-sharer- 
in the village.abadi has appropriated, or 
allowed the appropriation of the land in 
suit. 
. On. behalf of the-appellants reliance was. 
placed, on Gajadhar Ahir v. Bhikari Lal (6) 
where a Division Bench of the Calcutta, 
High Court held that a co-sharer if dis- 
satisfied with the appropriation of the com- 
mon land by another co-sharer should sue. 
for partition of his own share. In that 


< case, it appears that some of the defendants. 


co sharers had appropriated a part of the 
joint common land and given it for cultiva- 
tion to other defendants as tenants. The 
fagts of this: case are almost identical to 
those of the present case. In Kala Singh v. 
Kahna (7) a Division Bench of this Court 
held that when a joint owner of land with- 
out obtaining the permission of his co- 
owfers builds upon such land, such build- 
ing should not be demolished at the in- 


any 11 Ind. Cas. 404; 9P, R. 1912; 84 P. W. R 
l : 


(5) 61 Ind. Cas. #15; 2 L, 73; 3 L. L. J, 75, 
(6) 97 Ind. Cas. 228: 18 O. W. N. 1011, 
(7) 60 Ind, Cas, 531, 
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Stance of the co-owners unless they prove 
that the action of the joint owner in build- 


ng upon the joint land has caused them a. 


material and substantial injury such as 
cannot bs remedied by partition of the 
joint land. In that case also certain non- 
proprietors had occupied a largearea in the 
village common land with the permission 
of proprietors who owned a one-third share 
in the village. The plaintiffs were owners 


‘of one-third share and on a suit being 


| brought by them the occupying defendants 


ware ordered to” vacate such of the area 
which was not built upon. They were or- 
dered to vacate this area on the ground 


_ that the total area occupied by them was 


large and on account of it proximity to a 
tank it was required by the other proprietors 
of the village. Thecase before me is much 
stronger from the. point of view of defendant 
No. 1 because the area occupied is very 
small and it has been found thatits occupa- 
tion dees not do any injury to the other 
proprietors of the village. It has already 
been found that he „occupied the area 
under one of the big proprietors in the 
village and with the permission ofa majority 
of the proprietors. 

In para. 225 of Rattigan'’s Digest of 
Customary Law the entire case law on the 
subject is summed up from which it appears 
that a co-proprietor isentitled to appropriate 
a part of the village common land provided 
he does not cause material and substantial 
injury toother proprietors such as could not 
be remedied on partition of the joint land. 
It has not been shown in this case that 
the plaintiffs have suffered any substantial 
injury by the appropriation of the land by 
defendants Nos. land 15. On the other 
hand, the finding of the learned District 
Judge on this point is the other way. The 
share of Mr. Amar Singh being much more 
than the land which is actually in his occu- 
pation including the Jand® in suit I hold 
that the plaintifis have no cause of com- 
plaint. I also hold following the authoritjes 
already cited that defendant No. 1 who is 
found to be holding the land under Mr. 
Amar Singh -enjoys the same rights as Mr. 
Amar Singh with regard to the other co- 
proprietors. There ig no question that Mr. 
Amar Singh could not under the circumst- 
ances be ejected from the land in suit if the 
appropriation thereof had been by himself 
personally. The authorities already cited 
showed that it is immaterial whether de- 
fendant No. 1 has appropriated the land on 
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behalf of or under,the authority of Mr. 
Amar Singh, 

Ths learned Senior Subordinate Judga 
granted a decree for the ejectment of de- 
fendant No. 1 from that part of the land in 
suit which in his opinion was not actually . 
covered by any buildings. I do not think 
there was any justification in this case for 
making a distinction between one part of 
the land in suit and the other. A reference. 
to the plan shows that the land which is 
not actually covered by the buildings is 
enclosed by a wall and forms asort of 
courtyard to the actual buildings and is, 
therefore, in my opinion a necessary ad- 
junct to the buildings. Moreover the total 
area of the land in suit is so small that it is 
not right to make a distinction such as 
the learred Senior Subordinate Judge has 
made. The defendants do not deny the 
title of the plaintiffs. They have never done 
so. The case is practically of appropria- 
tion of a small area actually adjoins his 
existing buildings. It has been amalgamat- 
ed with such buildings. I do not think 
under these circumstances the plaintiffs are 
entitled*to any relief whatsoever not even 


- toa declaration because their title has never 


been denied. 

I would, therefore, accept this appeal 
and dismiss the plaintiffs’ suit with costs 
throughout and dismiss the cross-objections 
filed on behalf of the plaintiffs and I order 
accordingly. i 


R. L, Appeal accepted, 


maem 


CALCUTTA HIGH COURT. 
APPHAL FROM ORDER No. 125 or 1923. 
May 5, 1925. 

Present :—Mr, Justica Suhrawardy 
and Mr. Justice Duval. 

NARESH CHANDRA BOSE—J opament- 
EBTOR—APPELLANT 
versus 
KRISHNA BHABINI DASI—Dzcrzs- 
MoLpDER—ResPe@n DENT, 
eInterest—Decree silent as to interest —Interest, re- 
covery of, in execution —Damagzs, recovery of, im 

separate surt. 

Where a decree for maintenance is silent as to 
future interest, interest cannot be recovered in exs- 
cution proceedings on arrears of maintenance re- 
maining due under the decree, but it may be re-, 
covered as damages for detentan of decretal amount 
by à separate suit. [p. 993, col. 1.] : 


a 


Seth Gokul Dass-Gopal Diss v. Murli, 3 0, 602; 5 I. 
. 78; 20.L. R. 156; 3 Suth. P. ©. J. 514; 3Sar. P. 
, ©. J. 802; 2 
_ followed. : < 

' Mohamaya Prosa? Singh v. Ram Khelawan Singh 
‘ Thukur, 19 Ind. Oas. 811; 15 O.L. J. 684, referred 


to, 
. Appeal against an order of the Sub- 
- ordinate Judge, 24-Parganahs, dated the 


- 2nd March 1923. 


a Babu Karunamoy Ghose, for the Appel- 
ant, j ; 

Babu Abinash Chandra Ghose, for the 
Respondent, i f 
_ SUDGMENT.—This appeal by the 
judgment-debtor is directed against an 


order of the lower Court, dated the 2nd. 


March 1923. The decree-holder obtained .a 
decree in respect of maintenance due to 
her from the estate of the judgmert-debtor's 
father. The decree was fora certain sum 
but there was no mention in it that. the 
- plaintiff was entitled to interest on the sum 
decreed. The lower Vourt on the applica- 
tion of the decree-holder allowed her in- 
terest at the rate of 6 per cent. per annum 
on the arrears from the time they fell due 
and has also directed the mainténance to 
be calculated from the 1st Chaitra 1322, 
The maintenance was fixed at Rs. 275 a 
-month. The judgment-debtor had already 
before suit paid .Rs. 200 on account of the 
month of Chaitra. The execution, therefore, 
‘related to Rs. 75 for that month. The ap- 
pellant contends that the order of the lower 
Court allowing interest on the decretal 
amount and allowing maintenance from the 
beginning of the month of Chaitra is bad 
in law, T 
With regard to the first point, it is hardly 
necessary to examine the law onhe point 
asit has been settled by their Lordships 
of the Privy Council in the case of Seth 
Gokul Dass-Gopal Dass v. Murli (1), There 
their Lordships have said that where a 
decree is silent as to future interest, interest 
- cannot be recovered by proceedings in 
execution of the decree, but it may be re- 
covered as damages by a separatesuit. It 
cannot be disputed that an Execution Court 
is not entitled fo go behind the decree and 
to vary it in execution proddedings, The 
` right of a person standing in the positfon 
of the decree-holder to recover damages on 
account of detention of the money to which 
he is entitled is fully discussed in the case 


(1) 3 C. 602; 5 I. A,78;°2 0. L. R. 156; 3 Suth, P. O. 


J. 514; 3 Sar. P. 0.90802; 2 Ind. Jur, 329; 1 Ind, Dec, 


(% 8.) 967 (Po O.) 


Ind. Jur, 329; 1 Ind; Dee. (x. s.) 967 (P. O), , 


‘not entitled to maintenance from 
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of -Mohamaya Prosad Singh v. Ram Khela- 
wan Singh Thakur (2). Mookerjee, J., fol- 
lowing ċertain decision of the Judicial 
Committee has held that where a certain 
sum of money is due to the plaintiff by 
way of malikana he is-not entitled to claim 
interest but is entitled to claim damages in 
lieu of interest. The question arose in a 
suit. The plaintiff claimed interest on the 
principal money due to him as malikana. 
If a plaintiff is not entitled to, claim 
interest on the sum due to him under 
claim simil¢r to the decree-holder’s claim 
even in a suit, it cannot be maintained 
that he is entitled to claim interest in exe- 
cution : proceedings. The decree-holder 


‘must pursue the proper remedy which is 


by bringing a suit for damages for deten- 
tion of the decretal amount, This question 
must, therefore, be decided in favour of the 
appellant. : 

Tae next objection to the order of the 
Court below is that the decree-holder he 
the 
month of Chaitra.* It appears from an ex- 
amination of the record that the husband 
of the decree-holder died some time on the 
28th Chaitra 1316, and presumably she is. 
entitled to maintenance from the date of 
his death month by month. In the decree 


‘passed the plaintiff claimed maintenance 


for the period before suit as well as for 
future maintenance. The decree disallowed 
the plaintiff's prayer for maintenance 
before suit anq granted her a decree for 
future maintenance at the rate of Rs. 275 a 
month. The suit was instituted on the 10th 
April 1916 (28th Chaitra 1322), According 
to the reading of the decree the plaintiff is 
entitled to maintenance from the date of 
the institution of the suit, namely, the 28th 
Chaitra 1322. She is accordingly entitled 
to maintenance for three days of Chaitra 
which will come to about Rs. 10. The order 
of the lower Court*will, therefore, have to 
be modified, “The decree-holder’s claim for 
imterest is disallowed and she will get her 
maintenance from the 28th Chaitra which 
we assess at Fs. 10. Th: appeal is accord- 
ingly allowed with ‘costs which we assess 
ajtwo gold mohurs. 7 E 
R. L. 7 Appeal allowed, 
(2) 15 Ind. Cas, 911; 15 0. L. J. 684. “ 


“in argument. 
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.NAGPUR JUDICIAL COMMIS- 

2 SIONER’S COURT. 

Firsr Civic APPBAL No. 73 or 1925. 
March 23, 1925. i 

- . Present:—Mr. Hallifax, A. J. C. 

RAMCHARAN AND aNoTHeR—DgranpDANTs— 

. APPELLANTS 


4 : - Versus 7 
-BARWAR KHAN AND aNoTHER—PLAINTIFFS 


—RESPONDENTS. 
' Contract Act (IX. of 1872), s. 73—Suit based on 
breach of contract ani for dumages—Maintainability 
—Tort—Person in wrongful possession—Damages for 
loss —Burden of proof. . e 
- In one and the Same suit one defendant may -be 
sued for breach of contract and the other for damages 
for wrongful detention of goods, both claims being 
covered by two parts of the same section of the Con- 
tract Act, i. e.,8. 73. [p. 999, col. 1] 
- The word “tort” does not occur in the law ad- 
ministered in India except in cases of actionable 
wrougs where the English Law has to be applied 
because no Indian Statute covers them. [ibid.] 

After an awner who has been wrongfully dispossess- 
ed has given evidence as to the loss caused to him, 
it is for the defendant to prove that the loss was less 
than the amount claimed. ` f 

Jailalsao v. Lal Fatehsingh, 75 Ind. Oas. 826; 20 N. 
L. R. 826; A. I. R. 1924 Nag 117, followed. 

Appeal against a decree of the Sub- 
Judge, First Class, Seoni, dated the 28th 
March 1925, in Civil Suit No. 9 of 1923. 
` Mr. V. Bose, for the Appellants. 


Mr. W. R. Puranik, for the Respondents. 


- JUDGMENT.—The first ground of 
appeal is that the plaintiffs’ suit is not 
maintainable in its present form inasmuch 
‘as the claim against the first defendant is 
“based on breach of contract while that 
against the other two defendants is based 
on tort. This matter was discussed’at some 
length inthe lower Court. The answer is 
that the word tort does not occur in the 
Jaw administered in India except in cases 
of actionable wrong where we have to 
apply the English Law because no Indian 
Statute covers them, I have never met 
Buch a case, and thig is tertainly not one; 
‘both claims are covered by the two parts 


cere section of the Contract Act, 
B. 13. 


The suggestion in the petition of appeal, 


that the contract came to an end eighteen 
months after it was made and neither party 


was bound to perfarm any part ofib that 
was incomplete, has not been mentioned 
What is urged for the appel- 
lants is that they never broke the contract, 
that all the trees in the forest of the proper 
size were duly cut except about fifty which 
the plajntifis said were Qf no use to them, 
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and that the plaintiffs were not prevented 
from taking away duny timber at all but did 
in fact take way all that was cut. The evi- 
dence that has been held ‘in the lower Court 
to prova the contrary is so clear and conclu- 
_ Sive that it would be a waste of time to dis- 
cuss it any further, | 
There remains only: the question of the ~ 
amount of damages. The plaintiffs. origi- 
nally claimed Rs. 6,000 or a3 much mor’ as 
might be found due to them, offering to pay 
the necessary Court-fees on the balance. In 
the lower Court they were awarded Rs. 3,200 
and they have now filed a cross-objecfion 
- praying that that amount should be in- 
creased to Rs.6,000. Their claim is now de- 
‘finitely limited to that amount. The system 
on which the amount of damages has been 
calculated in the lower Court is certainly 
a possible system, but some of the necessary 
factors are absent, and at least one of the 
“factors that are present, (the fact that the 
plaintiffs paid the defendants Rs. 3,700) has 
been ignored. ox 
But there isa simpler and more certain . 
system. The defendants retained property 
‘belonging to the plaintiffs, consisting of the 
timber already cut and of the trees of the 
proper size still standing, and if we can as- 
-certain the value of that property at the 
time at which the defendants detained it, the 
whole question is settled very simply. In 
the deposition of the plaintiff Sarwar Khan 
taken on the 17th of September 1923 at the 
first hearing of this case he gave a list of all 
the cut and uncut timber, as far as he knew, 
of which he had been deprived, and the 
prices at which he could have sold it on the 
‘spot. Taking the lowest price given by him 
in each case and omitting all the timber of 
which he was unable to give details, the 
-value comes to Rs. 6,400. 
This statement is corroborated by a con- 
siderable body of unimpeachable evidence, 
.and there is nothing atall to rebut it. After 
that evidence had been given, the only way 
‘in which the defendant could avoid a decree 
for at least,Rs. 6,400 was by showing that 
“the loss caused to the plaintiffs by their 
wrongful act in keeping the timber was less 
than that amount, asewas explained in Jai- 
*lalsao v. Lal Fatehsingh (1). That they have 
.not even attempted to do, preferring to 
give a lotof false evidence to show that they 
were justified on. various speciously subtle 
grounds in doing what they did, some of 
(1) 75 Ind, Qas. 826; 20 N L. R. 826; A. I R. 19% 
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which proves the plaintiffs’ loss to have 
been greater than Sarwar Khan's estimate. 
The defendants’ appeal will be dismissed 
and the plaintiffs’ cross-objection will be 
.allowed. The decree of the lower Court 
will be modified to a decree .ordering the 
defendants to pay to the plaintiffs the sum 
of six thousand rupeee, with interest there- 
on at 12 per cent. per annum from the 
Isteof April 1922 till the date of payment 


‘and all the costs incurred by them in both 
Courts. 


R. L. 
NL 


Appeal dismissed. 


LAHORE. HIGH COURT. 
SECOND Orvin APPREAL No, 1983 or 1925, 
April 29, 1926. 

Present :—Mr. Justice Campbell. 
ISHER SINGH—Pvatntirr—APPELLANT 


versus | 
WIR SINGH AND OTHERS— DEFENDANTS;— 
RESPONDENTS. apot 


Parties—Appellant dying without substitution in 
lower Appellate Court—Necessary parties in second 
appeal—Adverse possession—Plaintiff vendee from 
person without title—Open user for more than 12 
years-—Prescription. 

Where some of the appellants die in the lower 
Appellate Court without their legal representatives 
being brought on therecord, the decree of the Trial 
Court remains good against them even though the 
appealis accepted and in a second appeal by the 
opposite party they are not necessary parties. [p. 1001, 
col. 1. 

The plaintiff had purchased the site in suit by a 
deed from a person who had no title to it. The 
deed was not registered but was attested by a lambar- 
dar of the patti. On another land purchased by the 
plaintiff he had constructed a house and hahad been 
using the land in suit as an appurtenance to his house. 
He had enclosed it with a hedge and had been using 
as a carpenter's yard for more than 12 years: 

Held, that the plaintiff's possession had ripened into 
ownership. [p. 1001, col. 2.] 

Framjt Cursetji v, Goculdas Madhowji, 16 B. 338; 8 
Ind. Dec. (N. s.) 703, distinguished. 

Second appeal from a decree of the 
District Judge, Sialkot, dated the 10th June 
1925, reversing that of the Subordinate 
Judge, Third Class, $ 

Lala Hargopal,*for the Appellant. 

Dr. Nand Lal, for the Respondent. i 

JUDGMENT.—This was a suit by one 
Isher Singh for possession of a small spot 
of land within the limits of the Narowal 
Municipality in the Sialkot District. The 

oe were numerous owners of Patti 
argal of Narowat.* The plaintiff alleged 


e 
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that he had been dispossessed by thess 
persons l4 or 1% years before suit and 
that he was the proprietor. He claimed 
tobe so on two grounds, firstly, that he 
had parchased the plot from one Wasawa 
Singh.on the 6th of March 1909 and 
the other that in any case had established 
ownership rights against the defendants 
by adverse-possession. : 
The Trial Court held that the plaintiff 
and one Ahmad Bakhsh had purchased 
from Wasawa Singh on the 6th of March 
1909 a piece of, ground and that the plaint- 
iff had subsequently bought out- Ahmed 
Bakhsh. This: ground, was held by the 
Trial Court to have been partly in the 
‘village of Jamman and partly in Narowal 
Patti Barsal, and it was further found that 
the portion in Narowal was the plot in 
dispute and that Wasawa Singh was not 


proved to have been an owner in Narowal 


Patti Barsal or to have had any right to 
dispose of the plot insuit. The rest of the 
ground sold lying within the boundary of 
Jamman village was found to be on the 
north of the plaintiff's house. and to be 
unquestionably his property so far as 
the defendants are concerned, 

On the other point, that of ‘adverse _pos- 
session, the Trial Court upheld the plaintiff 
and granted him a decree. The defendants 
appealed to the District Judge who reversed 
the Trial Court’s decision and dismissed 
the suit on the sole ground that taking the 
factsto be as held by the Trial Court, the 
plaintiff had not established adverse pos- 
session for the period during which he had 
held pdssession according to the Trial Court, 
namely, from the 6th of March 1909 till 
Dtcember 1921. 

The plaintiff has come to his Court on 
second appeal. During the psndency of the 
appeal and before the hearing he submitted 
an application stating that two of the 
original defenda:tts Mian Singh and Labhu 
alias Buta had been shown as appellants in 
the lower Appellate Court and for that 
rea8on were shown in the present appeal as 
respondents, whereas these two persons had 
in fact died before the appealin the District 
Court was decided, namely; on the 24th of 
April 1925 and on the 5th of May 1925. 
The application asked that, their legal 
representatives should be joined as respond- ~ 
ents to this appeal, and the prayer was 
granted subject to all just exception. At 


_ the hearing before me the learned Counsel 


for the respondents has pointed out that 


Z 7 
, / 
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the application for joining the legal re- 
presentatives was not made within the 
requisite period from the alleged deaths 
and furthey said that he was not ina position 
to contradict the affidavit of the appellant 
that the death had occurred on the dates 
stated, In this situation the affidavit 
must be accepted and it must be taken that 
Mian Singh and Labhu died before the 
decision of the appeal in the District Court. 
There wasthus no decree in their favour 
by the District Court and the original 
decree against them in the Trial Court was 
not reversed. Their legal representatives, 
therefore, are not necessary parties to the 
present appeal. I set aside the tentative 
orderimpleading these legal representatives 
and in lieu thereof direct that the names 
of Mian Singh and Labhu alias Buta be 
struck out from thelist of respondents, 
The facts found by the Trial Court 
were as follows:—The sale by Wasawa Singh 


of the land, including the plot in dispute, 


was madeby deed which was attested by Mit 
Singh lambardar of Patti Barsal and appa- 


rently Wasawa Singh did know the exact 


boundary of the two villages but consider- 
ed rightly or wrongly that the plot in dis- 
pute belonged to him. From the 6th of 
March 1909 till the 18th of December 1921 
the plot in dispute was used as an approach 
to Ishar Singh’s house and remained as 
such in Ishar Singh’s possession. It was 
also enclosed by him with a thorn hedge 
and used as a place for carrying on his 
trade as carpenter. The plaintiff had 
-bought the land as a portion of entire plot, 
to the other portion of which” he ‘had 
acquired a sound legal title, and he 
began to use the plot in dispute in the 
belief that he had legal title to it also. 
The defendants live within Narowal Muni- 
cipality and the plot is on a main thorough- 
fare. It cannot be said that the plaintiffs’ 
user was without the defendants’ knowledge 
and infact he has used the plot for over 
twelve years under a title to the know- 
ledge of the defendants as an apBroach 
to his house. : 


The learned District Judge proceeded to 
hold that, because the plot was a vacant site, 
possession 6fit could not become Adverse 
against the owner, and he relied on Framji 
Cursetji v. Goculdas Madhowji (1\ and some 
other cases which followed that ruling. 
The Bombay case is a well-known one, and 


(1) 14 B. 338; 8 Ind, Dee. (x. 5) 703. 
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it concerned a small piece of land held to 
have bsen of no pfasent uss to its owner and 
to have been convenient in many ways to his 
neighbour who far more than twelve years 
without objection made uss of it in various 
ways, these various ways being the erection 
of giructures ofa flimsy and temporary 
character consisting of a privy, sheds for 
live-stock and a hut fora ghariwallah. The 
defendant moreover admittedly had a right 
of passage across the part of the land for 
the purpose of access to the well. In these 
circumstances it. was held that such user 
as that described ‘was insufficient to vive 
title to the land by adverse possession. 
The circumstances of the present case are 
materially different. Here the plaintiff pur- 


“chased the site by deed from a person who has 


been held to have had no right to sell. The 
deed was not registered but it was attested by 
alambardar of the patti to which the land 
belonged. On other land purchased by the, 
same vendee the plaintiff has constructed 
a house and he has been using the land in 
suit as an appurtenance to his house. He 
kas enclosed it with a hedge, a fact which 
distiaguished the case very conspicuously 
from the Bombay case, and he has been 
using it asa carpenter's yard. The place 
isnot tucked away in a corner. but lies on 
a main thoroughfare. : 

If the facts are these and if the plaint- 
iff has held possession in this manner from 
March 1904 till December 1921 his posses- 
sion has been adverse for that period against 
the defendants. Since the decision of the 
learned District Judge is on a purely pre- 
liminary point the appeal must go back to 
him for re-decision. It is of course quite 
possible that he may come to a different 
arrived 
at by the Trial Court. 

The learned District Judge's judgment 
appears to contain in its last paragraph two 
findings of fact by the learned District 
Judge himself. One isa dissent from the 
Trial Court’s decision that there was no 
other approach to the plaintiff's house ex- 
cept over the plot in dispute. Whether 
this was soornot does not appear to me 
to make any . great difference to the ques- 
tion of adverse possession. The other ig 
that the plaintiff has not proved that the 
defendants dispossessed him two years ago 
and that the defendants had-been in pos- 
session for more than two years. This 
finding also does not effect the situation, 
since the suit was fhstituted on the lst of 

Š f 
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Match.1924 and. the finding of the Trial 
Court -is that the plaintiff was in possession 
up to the’ 18th of December 1921, a date 
more than two years from the-date of suit: 
¿T accept the appeal and set aside the 
order of the learned District Judge. The 
vase is returned to him fora fresh decigion. 
The remand is under O, XLI, r. 23, C. P. O., 
and, therefore, stamp on the ‘present appeal 
- will’ be refunded. The other costs in _ this 

Court will follow the event, 

ò RL; Appeal TETE 
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i NAGPUR JUDICIAL COMMIS- 
; '«, §ILONER’S COURT. 

.. @Rconp OIvIL APPRAL No. 237 or 1925. 

: March 17, 1926. 

a Present: -—Mr. Findlay, Officiating J.. O; 
3 GOVINDA AND ANOTSER—PLAINTIFFS— 
à ` APPELLANTS 


s 


‘ versus 

: KRISHNAJ. I anp ee eres 
a RESPONDENTS. 
3 Hindu Law—Alienation—Widow, sale by—Par tial 

necessity —Principle ta be, applied—Time-barred debts 
of husband 

In a case where the validity ofa sale by a Hindu 
widow is in question and it is only in part supported 
by legal necessity, the proper principle to be applied 

not whether the bulk of the sale consideration waa 
fee for legal necessity, but whether the portion 
which was not taken for the said purpose was such 
a small fraction of the total consideration that it might 
reasonably be left out of account. [p. 1002, col. 2.| 

Jai Narain Pande v. Bhagwan: Pande, 80 Ind. Cas. 
1006; 44 A. 683; 20 A. L. J. 621; A. I. R. 1922 All. 421, 
Banmukh Pande v. Jagarnath Pande, 83 Ind. Cas, 
sa 46 A. 531; 22 A. L. J. 417; A. I. R. 1924 All. 708; 
L. R. 5 A. 289 Civ. and Bhadaji v. Ganeshrao, 83 
Ind. Uas. 70; 20N-L. R.4; A. I.R. 1924 Nag. 109, 


‘followed. 
Tf asale has been made inorder to discharge a 


_debt the essential point invélved is whether on the 
date of the sale there was any pressure on ’ the widow 
to meet this debt. The fact of its being time-barred 
‘ig not conclusive on the question of the obligation 
testing on the widow to discharge. jp. 1003, col. 1.} 

: “Appeal against a decree of the AGditione] 
District Judge, 
‘February 1924, in Civil Appeal” No. 80 of 
1924, 

Mr. M. R. Bobde, for the Appellants. 
+ Mr. K.A. Potey, for the Respondents. 
JUDGMENT.—It is unnecessary at 

‘present to detail the main facts of this: case 
-forthe simple reason that, in my opinion, 
‘it will have to go back to the lower Appel- 

-late Court for disposal, The main question 
tinvolved in thig appèal is whether there 
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Nagpur, dated the 28th. 


` [04 E ©. 1928) 


was legal necessity for the sale.of the housa 
by Musammat Radhabai to the defendant- 
respondent, Shamrao: cf. 3 D. 5. Under 
this sale-deed the consideration was Rs. 450, 
and the recitals therein contained mention- 
ed that the consideration was required 
by the widow for payment of the debt. of © 
the creditor, Hirasao, who held “the mort- 
gage deed (3 D. 3). The balance was said 
to be required for the expenses of a pilgri- 
mage, 

: The Judge of the first Court held that 
Rs. 198-4 0 was for legal necessity, being 
the amount due to the said creditor Harisao; 
the balance of the consideration, the Sub- 
ordinate Judge held, was not’ for legal 
necessity. 

The finding of the Additional District 
Judge is to the effect that legal necessity 
was proved, not only for. the amount of 
Rs. 193 4-0 but probably also some Rs.. 30 
were required for the maintenance of. tha 


‘widow between the date of the sale and her 


re-marriage. 
As regards the jaban m Parisio, the 


“Additional District Judge has apparently 


entirely overlooked the endorsement on the 
‘mortgage-deed (3 D.-3), an endorsement, 
dated l4th May 1921, apparently signed by 
Harisao to the effect that the deed had been h 
satisfied on 14th May 1921, long before 
the transaction we are concerned with. . 
occurred. On this all vital point alone the . 
question involved would require reconsider- 
ation by the lower Appellate Court. But, 
apart from this, it’seems to me, that the. 
Additional District Judge has approached” 
the question of legal necessity in this case 
from an entirely wrong point of view. In | 
a case like the present when the validity of 
suchasale is in question and when the . 
sale is only in part supported by legal 
‘necessity, the proper principle to be appli- 
ed is not whethey the bulk of the sale 
‘consideration was taken for legal necessity, 
‘but whether the portion which was not 
‘taken,for the said purpose was such a small 
fraction of the’ total consideration that it 
might reasonably be left out of account: cf 
Jai Narain Pande v. Bhagwan Pande (1), 
Sanmukh Pande v. Jagarnath Pande (2), and 
*Bhadajz v. Ganeshrao (3). We have “to 


(1) 80 Ind. = 1006; 44 A. 633; 20 A. Te J. 621; A. 
I. R. 1922 All. 

(2) 83 Ind Gas 838; 46 A. 531; ea: L. J. 417, “A. 
I. R.1924 All. 708; L. R. 5 A. 289 E 

(3) 83 Ind. Cag. 70; 20 N. L, R. 4; A T. R. 1924 Nag. 


. ` re Ne, 
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‘determine what portion of the consideration 
“was for legal necessity and it was the duty 
of the Additional District Judge to ap- 
proach the case from this point of view. 
Instead of.doing so, he has laid stress on the 
fact that there was another bond of Govind- 
“rao, -the deceased husband of Musammat 
“Radhabai, viz 3-D.4. But he overlooked 
in this connection the fact that this debt 
had been payable in six months from the 
date of its execution and was on the date 
.of the present sale time-barred. No doubt, 
“the fact of its being téme-barred is not 
,conclusive on the question of the obligation 
resting on the widow to discharge it, but 
the essential point involved is whether on 
the date of the sale there was any pressure 
on the widow to meet this debt. 
Then, again, the Additional District 
Judge went somewhat astray in his remark 
‘in para. 8 of this judgment that the 
vendee might have had his doubts regard- 
ing the legal necessity as .to the sum of 
Rs. 250. if this is what the Additional 
District Judge holds, as a matter of fact, 
it goes strongly against the case of the re- 
spondents. I cannot see that the Addition- 
al District Judge was entitled to go out of 
“his way to make outa fresh case for the 
respondents to the effect that Radhabai was 
likely to have required the balance or part 
of the balance of the consideration for her 
maintenance. We have clear cut recitals in 
the sale-deed in question, and on this alone 
‘I think the question of legal-neeessity had to 
be determined. In viw, however, of the 
failure of Additional District Judge to notice 
_ that the mortgage-debt, which was said to 
form the main specific item of legal necessi- 
ty, had apparently heen satisfied long before, 
as ‘well as of the: fact that the Additional 
Distriet Judge has approached the whole 
question involved from a wrong point of 
_view, I think it is desjrable that the lower 
Appellate Court hoala have an opportun- 
ity of re-trying this appeal in view of the 
questions of fact involved. é 
, Lastly, I desire to add that, even if the 
question of legal necessity should be held 
ag winst theerespondents, the present seems 
to rhe a casein whith the lower Appellate 
Court will haveto Gonsider careftflly wlfe- 
ther it shouid exercise its discretion in 
giving the present appellants the decree 
. for spacific performance waich they desire. 
As this appeal is to bs remanded for ra-trial, 
it is open to the lower Appellate Court to 


ye-consider all the questions of fact involv- 
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ed anew. There are indications on th8 
record that the appellants entered into’ the 
agreement in suit with full knowledge that 
they were buying a disputed title and there 
are also indications that they knew ‘of. the 
sale in favour of the respondent No. 3, 
Kaquiry in this connection will also be 
pertinent as to whether the price to be paid, 
viz., Rs. 325 was an adequate or inadequate 
one, On the other hand, in connectioh with 
the amount of the consideration received ` 
by Musammat Radhabai for her sale, a very 
important question arises, should the -Ad- 
ditional District Judge hold that only half 
or less than half the consideration was re- 
quired for legal necessity. That question 
is whether the needs of the moment for 
meeting debts bearing the character of 
legal necessity, could not have been adequ- 
ately met by a mortgage of the property or 
some such arrangement rather than by an 
out and-outsale thereof. All these matters 
must now be considered by the Judge of 
the lower Appellate Court. aad Zz 

The judgment -and decree appealed 

*against are reversed and the case is remand- 
ed to the lower Appellate Court for re trial . 
of Appeal No. 80 of 1924 with advertence to 
the above remarks, The costs incurred in 
this Court will follow the event; There 
wii be no certificate for refund of Court- 

ee. 


G. R. D. Case remanded, 


ALLAHABAD HIGH COURT, 
First Appzat FROM Oxper No. 115 oF 1995. 
February 3, 1926. 
Present:—Mr. Justice Kanhaiya Lal 

and Mr. Justice Boys. , 
SURAJ MAL AND ANOTARR— DEFENDANTH-— 
APPELLANTS f 
versus - ` 
Masammat CHHOTE—PLAINTIFE ` | 
è — RESPONDENT. KAG 
Civil Prozedure Code (Act V of 1998), O. X, r. $— 
Ecaminabion of persgn agvearing on behalf of party 
-Statement, whether binling on party. | 
Any statameat made by a party to a suit. while 
being eximined undar O. X, ~. 2, O. P.O, is binding 
only o1ths person who mada the statement to the 
sama extent as the statement made by a Pleader 
eazag2d by him may be binding’on him: but a state- 
ment made by a person who merely appears to pro- 
_sgcute a case or to look after it on bahalf of a®party, 
not pergonally present or who is unable to be present, 
e 


` 1004 
-does not stand on tha same footing. If the statement 
_mads by him in.Court in regardto any matarial fact 
is admitted or accepted by the party concerned. or his 
~Pleadar to be correct, it may help to narrow down the 
issues; but it is opan tothe party to say that the 
_statament was not; made under his instructions. 
[p. 1005, col. 1.] 
~. Janki Prasad v. Arku Lal, 2 A. L. J.777, relied on. 
` Firat appeal from ani order of the Adgi- 
tional: District Judge, Meerut, dated the 
‘Ist April 1925. 
Me Nehal Chand, for the Appellants. 
Dr, M. L. Agarwala, for the Respondent. 


-JUDGMENT.—The plaintiff, Musam- - 


mat Shhote, isthe daughter of one Jhandu, 
“who died in 1905, leaving some estate in 
respect of which the name of Musammat 
“Lali was entered inthe revenue papers on 
his death. Musammat Lali died in 1910. 
The allegation of the plaintiff was that 
.she wasa minor onthe dateof her 
and that the defendants, taking alvantage 
of her minority, got their names recorded’ 
in the revenue papers in respect of the 
estate left by Jhandu deceased and stand- 
ing in the name of Musammat Lali, al- 
though they had no right to the same. 
:Musammat Chotte brought this suit. for 
possession of the said property with mesne 
profits, claiming to be éntitled to the bene- 
.fit.of s. 7 of: the Indian Limitation Act. 


She stated that she was about 20 years old ~ 


on the date of the institution of the suit. 
The defendant-appellants contested the 
suit on three grounds. Their first plea was 
that Jhandu had lefta son abouta year 
old, who died a month later, and that the 
plaintiff was not the heir of the last male 
holder. The other ground was that the 
plaintiff was 32 years old onthe date ofthe 
suit and that the claim was consequently 
barred by limitation and adverse possession 
. for more than twelve years. The third 
plea was that one of the properties claimed 
by the plaintiff, namely, acertain gher or 
enclusure, did not belong to Jandhu, 
through whom the plaintiff claimed to de- 
rive her title. | 
On the date fixed for the determination 
of issues the plaintiff was not pérsonally 
‘present. Her Pleader was present and was 
accompanied by Bhartu, the brother of her 
husband, who was apparently acting asa 
pairokar, or agent deputed to look after the 
suit. The Court ‘examined Bhartu under 
O. X, r. 2o0f theC P. ©. and asked him 
whéther Jhandu had lefta sonat the time 
of hjs death; and his reply was that there 
was such ason in existence at the time of 
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the death of Jhandu about a year old-and 
that the boy had dieda month after his 
death. Ths Court thereupon asked ‘the 
Pleader for the plaintiff whether he ¥greed 
to accept the statement of Bhartu;--atid his 
reply was that Bhartu was the patrokar of 
the plaintiff and that shs “should” ba bound 
by his statement. The Court thereupon 
framed certain issues, which werefar from 
exhaustive on the points raised inthe de- 
fence, and dismissed the claim on tha pre- 
liminary ground thatthe plaintiff was, on 
the statement of Bhartu, not an heir of 
Jhandu under th$ .Mitakshara Law applic- 
able to the case. Tha lower Appellate 
Court, however, held that since Bhartu was 


not a recognised ageht but had merely 


accompanied the Pleader of the plaintiff to 
help him in the case, the plaintiff was not 
bound by his statement. 

Order X, r. 2 of the C. P. O. provides 
that “at the first hearing of the ‘uit, or 
at any subsequent hearing, any party 
appearing in person or present in Oourt, 
or any person able to answer any material 
questions relating to the suit by whom 
such party or his Pleader is accompanied, 
may be examined orally by the Court; 


and the Court may, if it thinks fit, put 


in the course of such examination ques- 
tions suggested by either party.” The an- 
swers given by Bhartu were not recorded 
on oath, but as provided byr. 3, the sub- 
‘stance of the examination was. reduced to 
writing by the Judge and forms part of the 
record. 6 

The authority of a person. accompanying 


“a Pleader merely to prosecute a case or to 


look after it is necessarily limited. Sucha 
person may not be a recognised agent with- 
F the meaning of O. III, r. 2 of the O. P. O. 
Bhartu had no power-of-attorney from the 
plaintiff, authorising him to appear and act 
on behalfof the, plaintif. He was only 
appearing as a persor interested in the case 
by reason of his relationship with the 
plaintiff, who was apardanashin lady; and 
whatever weight might have been attached 
to his statement, had it been recorded on 
oath as a witness present in Court or cited 
by a party, the answer given® by such a 
person jn answer to an enquiry made by- 
the Court to clear up any material question 
arising in the case would not necessarily 
bind the party on whose behalf he appeared . 
to prosecute the case. As observed in 
Janki Prasad v. Arku Lal (1) the afore- 
(1) 2 A. L. J. 117, E 
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said provision is intended to enable a 
Court to ascertain what were the ques- 
tions in controversy between the parties 
and is not intended to be in substitution 
for a regular examination on oath. Any 
statement made by a party, while being 
examined under that provision, is binding 
only on the person who made the statement 
to the same extent as the statement made 
by a Pleader engaged by him may be bind- 
. ingon him; but a statement made by a 
person who merely appears to prosecute a 
case or to look after it on behalf of a party, 
not personally present or who is unable to 
be present, does not stand on the same 
footing. Ifthe statement made by him in 
Court in regard to any material fact is ad- 
mitted or accepted by the party concerned 
or his Pleader to be correct, it may help to 
narrow ‘down the issues; but the Pleader 
for the plaintiff in the present case was 
careful enough not to commit himself de-, 
finitely to what Bhartu has stated. He 
thought that it should bind the plaintiff, 
but itis open to the plaintiff to say that that, 
statement was not made by Bhartu under 
her instructions. In these circumstances 
the decision of the Court below cannot be 
disturbed. The appeal is dismissed with 
costs including in this Court fees on the 
higher scale, 


N. H. Appeal dismissed. 


pn 


ALLAHABAD HIGH COURT. 
LETTERS Parent APPEAL No; 18 or 1925. 
March 22, 1925. 
Present:—Sir Grimwood Mears, Kr. 
-Chief Justice, and Mr. Justice Lindsay. 
SAT NARAIN LAL--JUDGMENT-DEBTOR ° 
. -> —APPBLLANT 


VETSUS . 

GANGA JAL alias GANGA AND OTHERS 

—DECRER-HOLDERS—J UDGMENT-DEBTORS— 

RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 18g—Exe- 
cution of decree—Hxecution stayed till decision of 
another suit—Suit decided by Trial Court—Decree-, 
holder's duty to continue pending execution—Limita- 
tion. . 

Where esecution proceedings are stayed till the 
deeision of another cage, no sooner the latter case is* 
decided it is the duty of the décree-holder_ to take out 
execution proceedings notwithstanding the fact that 
the judgment-debtor may have in the interval filed 
an appeal, and if the decree-holder fails to do so 
within three years execution of the decree would be 
barred. [p. 1006, col. 1.] > 

~ Desraj Singh v. Karam Khan, 19 A. 71; A. W:N. 
(1896) 188; 9 Ind, Dec, (x, s.) 46 and Ruddar Singh v. 


. 
. e 
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Dhanpal Singh, 26 A. 156; A- W. N. (1903) 221, fol- 
lowed š j 


Madho Prasad v. Draupadi Bibi, 61 Ind. Cas. 417; 
19 A. L. J. 174, referred to. 


Letters Patent Appeal against a judg- 


ment of Mr. Justice Walsh in Execution. 


Second Civil Appeal 1132 of 1924, dated the 
2né February 1925, and printed’ as 87 Ind. 
Cas. 205. 

Messrs. M. S. Bajpai and Gadadhar Pra- 
sad, for the Appellant. 

Mr. Mushtaq Ahmad, for the Respondents, 

JUDGMENT.—We are of opinion that. 
this appeal must be allowed, and we think 
that in all probability Mr, Justice Walsh. 


would have decided this matter differently. 


if there had been called to his attention the 


‘cases of Desraj Singh v. Karam Khan (1) 


and Ruddar Singh v. Dhanpal Singh (2). 

_ Gafiga Jal obtained two decrees against 
Sat Narain Lal, the judgment-debtor, on 
the 12th.of May and the llth ofJune 1917, 
respectively. They were decrees of the Bom- 
bay Court and weretransferred to Jaunpur 


for execution. Thereupon Sat Narain Lal- 
cpmmenced a suit alleging that these dec- 


rees had been obtained by fraud. The 
judgment-debtor asked that execution pro- 


ceedings should be stayed until the decision: 


of his suit, and the Munsif, who was already 
in control of the execution proceedings in 
the Court of Jaunpur, made an order “Exe- 


cution proceedings shall be stayed until’ 


decision of the regular suit.” This wason 
the 20th February 1918, When the end of 
June was approaching and the Munsif was 


desirous of showing how expeditiously he 
-had cleared his list, he passed the following 


order with regard to the application in 
execution, “As the regularsuit is not decid- 
ed tke case be struck off? Costs on the 
judgment-debtor.” This had the incident- 
al advantage of improving the Munsit's 
list, but it had the disadvantage of causing 
a great deal of difficulty and argument in 


several Courts, and was not an order sanc- 


tioned by any rule. 
The suit of the judgment-debtor was 


_proceede@ with and on the 9th of Decem- 


ber 1919 it was found by the Munsif of 
Jaunpurfhat the allegations of fraud were 
unfounded and th&t the Bombay decrees 
were good decrees. 


the judgment-debtor. Thirteen months 
after, on the 23rd of April 1923, the decree- 


(1) 19 A. 71; A. W. N. (1896) 188; 9 Ind. Dec. (N. s.)'46, ' 


(2$ 26 A. 156; A, W. N, (1903) 221. 
2 


The judgment-debtor- 
filed an appeal and that" was decided on` 
the 30th of March 1222, again adversely to 


1098- 
holder -applied for execution ofhis decree, 
and not unnaturally the judgment-debtor 
objected. The objections were repelled by 
the first Court. The lower Appellate Court 
said the objections were well-founded and 
that the proceedings in execution were 
time-barred. Mr. Justice Walsh, on the 
authorities presented to him, came to the 
conclusion that the execution proceedings 
were'not time-barred and that Ganga Jal 
could enforce the decrees. 

‘From a consideration of the authorities 


BAT NARAIN LAL V. GANGA JAL. 


and especially the two we have mentioned ` 


in thb earlier part of our judgment, Desraj 
Raj v. Karam Khan (1) and kuddar Singh 
v. Dhan Pal Singh (2), we are ofopinion that 
the matter can be disposed of without diffi- 


culty. We think that these two cases estab- 
lish this proposition, namely, that if there be 


an obstacle opposed to the execution pro- 
ceedings, as there was in this case, namely, 
the order that execution proceedings shall 
þe stayed until the decision of the regular 
suit, as soon as that obstacle is swept away 
by a Court of competent jurisdiction, name- 
ly, the Trial Court, the duty again arises 
upon the decree-holder to take execution 
proceedings within three years, notwith- 
standing the fact that the judgment- debtor 
may havein the interval filed an appeal. 
It has been contended before us that the 
phrase used by the Munsif “execution pro- 
’ ceedings shall be stayed until decision of 
the regular suit,” meant that the stay order 
not only operated in the Court.of first in- 
stance, but also in the lower Appellate Court, 
in the High Court and presumably if the 
case was ofa nature in which it was possible 
to go to the Privy Council then in the 
Privy Council also. We do not read_ that 
orderin that way at all, and we bdlieve 
that the true construction of the words 
used by the Munsif is that execution was 
stayed until the suit instituted in the Mun- 
sif's Court was heard and determined, and 
that on the 9th of December when the 
decree adverse to the plaintiff was pro- 
nouticed, at that very moment the bar to 
execution proceedings disappeared, and it 
was open to the decréc-holder and was his 
duty at once to apply. that the previous exe- 
- cution proceedings, which had been struck 


offon the 29th of, June 1918, be restored’ 


and execution proceeded with, To that 

application there of course would have been 

opposition, and then it would have been 

open to whatever Court had jurisdiction to 

try the question of a °further stay to look 
- e 
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into all the circumstances, One of thé ma-. 
terial circumstances would have been the 
nature of the evidence which the plaintiff. 
brought forward in the Court-of the Mun-. 
sifof Jaunpur to support his allegations of 
fraudand the likelihood of an appeal being. 
successful. That isto say quite different 
considerations applied on the 20th*of Feb- 
ruary 191840 those which would have ap- 
plied on the Yth of December 1919, and 
thereafter when the matter in issue bet- . 
ween the plaintiff and the defendant had 
already been decided by one competent 
Court adversely tothe plaintiff, the judg- 
ment-debtor, and aCourt might very well 
on anobjection by the judgment-debtor to 
the continuance of execution: proceedings 
have made an order giving to the .decree- 
holder full permission to execute his judg- 
ment notwithstanding the pendency of an 
appeal. It has not, of course, been argued 
that the mere pendency of an appeal 
operatesasa stay, but it is said that by 
virtue of this order of the 20thof February 
1918, the stay, as we have said, continues 
right away through in Court after Court... 
We are unable to agree with that conten- 
tion at all, and there has been cited to us 
the case of Madho Prasad v. Draupadi Bibi 
(3) in which althoughthere was an injunc- 
tion restraining the sale “pending the final 
decision of the suit,” a Bench.of this Court 
held that the injunction granted by the 
Appellate Court terminated, and the right 
to make the application accrued on the 
dateof the dismissal of the: suit by the 
Trial Court. Mr, Justice Piggott had very 
little doubt about the matter. Mri- Justice | 
Walsh assented, butit isclear that he felt 
some difficulty. He does, however, say at 
page 179* of the report “if it were not for 
the presence of the word “final” jin this 
order, and if the language had merely been 
‘pending the decision of the suit’ I might 
have had no difficult) in, agreeing with my 
learned colleague, but if my opinion had 
been asked, after looking at those authori- 
ties, I think I should have come to the 
conclusion that the use of the word ‘final’ 
by two Judges of this Court must have 
meant the disposal of the suit by a-final 
unappealable order.” New in the case 
under consideration the word “final” does 
not appear at all, and we are satisfied that 
this case is covered, and is indistinguish- 
able from the principles enunciated in the 

(3) 61 Ind. Cas. 417; 19 A. L. J. 174, 

*Page of 19 A. L J| Bd] ee 
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two cases we mentioned at the outset of our 
judgment. . 

The position, therefore, on the 9th of De- 
cember 1919 was that the bar which came 
into existenceon the 20th of February 1918, 
disappeared by the decree pronounced in 
favour ofthe decree-holder and that from 
the 9th of December 1919 and thereafter 
there was no obstacle of any kind which 
btoodin the decree-holder's way to make 
either afresh application for execution or 
asking that the formal order which had 
been “struck off” might be restored. 

In these circumstances we set aside the 
decision of the learned Judge of this Court, 
we restore the decision of the lower Appel- 
late Court and we declare that the applica- 
tion for execution made on the 23rd of 
April 1923 was on that date beyond time, 
Tlaving regard to the judgment-debtor 
having set up in the Munsif’s Court at 
Jaunpur a case based on fraud, which failed, 
and having appealed unsuccessfully, we are 
of opinion that no order as to costs should 
be made in this and the connected appeal. 


R, L. Order set aside. 


. PATNA HIGH COURT. 
Frust Crvin APPBAL No. 163 or 1922. 

; March 11, 1126. | 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Justice Sir B. K. Mullick, Kr. 
Kumar KAMAKHYA NARAIN SINGH, 
MINOR, THRouGH Me. A. M. WALTER, 
MANAGER, RAMGARH WARDS ESTATE 

—PLAINTIFF—APPELLANT 


Ld versus 
JAWAHIR KHAN AND oTHERS— 
DEFENDANTS— REgPONDENTS 

Chota Nagpur Tenancy, Act (VI of 1908), s. 258 
-Settlement entries—Suit for declaration that 
entries are wrong, whether maintainable—Burden of 
proof—Ramgarh Raj—Jagirs and maintenance grants, 
nature of—Jagodih Lat, whether resumable—Bengal 
Decennial Settlement Regulation VIII of 1798, s. 7. 

A suit for declaration ina Civil Court thata certain 
tenure which has”been entered in the Settlement 
records as non-resumable isin fact resumable is not 
barred by the provisions of s. 258, Chota Nagpur 
Tenancy Act. 4p. 1017, col. 2.] i 

Jagirs and maintenance grants in Ramgarh and 
Chota Nagpur are resumable on the failure of the 
lineal male descendants of the grantee. |p. 1015, col. 1.) 

Ram Narain Singh v. Choja Nagpur Banking 
Association, 38 Ind, Cas, 321; 43 O, 332 at p. 348, 


referred to. 
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The holders of Jagodih tenure have the status of 
dependent talugdars hojding under the Ramgarh Raj. 
and are to be considered as lease-holders only within: 
the meaning of s. 7, Bengal Decennia! Settlement Re- 
gulation VIH of 1793. [p. 1016, col. 2; p. 1017, col. 1.] 

Jagodih Lat is a jagir etenure held under the 
Ramgarh Estate and is resumable on failure of the 
lineal male descendants of Raja Lal Khanthe grantee 
and is not a shamilat or shikmi tenure in the sense 
in which the terms are used by the Revenue Officers 
Hak aa of Rights published in 1914. [p. 1018, 
col. 1. 

Per Mullick, J—-Where it is admitted before the 
Settlement Officer that the defendants are holding 
land within the ambit of the zemindari of the plainte ` 
iff who is paying revenue for the same, the onus of 
showing the nature of their title is upon the defend- 
ants and upon a failure to show that they have a 
tenancy therein, the plaintiff is entitled to resume. 
But where the Settlement Officer holds that the de- 
fendants are owners of a non-resumable tenure, the 
onus is shifted upon the plaintiff to rebut the pre- 
i pton created by the Record of Rights. [p. 1021, 
col. l.| è 

Appeal from a decision of the Additional, 
Subordinate Judge, Hazaribagh, dated the 
18th April 1922. . 

Messrs. L. P. Pugh, S. S. Ahmad and S.. 
M. Mullick, for the Appellant. 
Messrs. S. H. Imam, C. S. Bannerji and 5, 


“Ne Palit, for the Respondents. 


JUDGMENT. , ; 
Miller, C. J.—The plaintiff, a minor, 
is the proprietor of the Ramgarh Raj suing 
through the manager of his estate which 
is under the management of the Court of 
Wards. He instituted the suit out of which 
this appeal arises claiming a declaration 
that the tenure ordinarily called Jagodih. 
Lat consisting at present of 41 ‘villages is. 
an ordinary jagir within his zemindari and 
is resumable on failure of the direct 
male line of the grantee and that the’ 
entries in the Record of Rights, finally pub- 
. lished tin 1914, describing it asa shamilat 
or shikmi . taluk and non-resumable are 
incorrect. The defendants are the present ` 
holders of the tenure and others claiming’ 
through them. 4 
The villages comprised in Jagodih Lat. 
form part of Pargana Chai, and this, to-. 
gether with many other Parganas, was. 
settled with the plaintiff's ancestor, Raja, 
Marfinath Singh of Ramgarh, by the Per- 
manent Satélement, gnd,it can no longer be 
¿disputed that Jagodihis comprised within, 
the plaintiff's zemindart. | ` x 
It is the plaintiff's case that under the ` 
Moghul Emperors and for some centuries 
before the British acquired the Diwani of. | 
Bengal, Bihar and Orissa in 1765, the Rajas. 
f Ramgarh were the‘paramount chiefs of | 
e ‘ 


. 


` 


s 
1008 
large tract of hilly tountry north of 

Hazaribagh including Ramgarh, Chai and 
Champa and many other Parganas a num- 
per of which were” held under them by 
petty chiefs under service tenures, or jagirs, 
granted originally for life, but which sub- 
sequently, by custom became, descendtble 
in the direct male line ofthe grantee, being 
defdasible on failure of his lineal male de- 
acendants and that J agodih was a tenure of 
“this nature. He further relies upon the 
Permanent Settlement made by the East 
Indfa Company with his ancestor, Raja. 
Maninath Singh, and the effect of the Settle- 
ment Regulations. In addition he con- 
tends that the question now agitated was 
decided in a suit between the ancestors of 
the parties in 1793 and cannot again be re- 
open adani, on the other hand, con- 
tend that the Jagodib Chiefs were inde- 
pendent taluk 
Ramgarh Raja as their overlord, but reve- 
nue through him to the Moghul Emperor, 
and that had they been so minded, they 
could have obtained a Settlement direct 
from the East India Company under the 
provisions of the Settlement Regulations, 
and in particular Regulation vill of 1793, 
put that, notwithstanding this omission, 
fact comp 
in ae Gettlement with the plaintiff's ag- 
cestor as part of the Ramgarh Raj, they 
ought not to be treated as lease-holders 
holding under the Raja of Ramgarh, but.as 
talukdars still paying theirrevenue through 
him, and that their estate 1s not resumable 
by the Ramgarh Raja in any event. They 
further contend that the villages in ques- 
tion were their ancestral nankar viblages, 
that is revenue free, | an which they hold 
roprietary rights. 
ne the recent Survey and Settlement 
operations in the Hazaribagh District, the 
Settlement Officer directed the Jagodih 
tenure to be recorded in the khewats as a 
shamilat taluk held under the Ramgarh 
Raj and as non-resumable, and tt was so 
recorded in the Record of Rights finally 
published in 1914. “The plaintif ggcording- 
ly instituted the present suitin 1 20, before 
the Additional , Subordinate Judge of 
“Hazaribagh claiming the- declaration al- 
ready mentioned. The learned Judge dis- 
missed the suit i the plaintiff has pre- 
ig. appeal. h 
a RE N arise for considera- 
fion, The firat concerns the relationship 
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existing between the Ramgarh Raja and 
the holder of Jagodih before the Perma-. 
nent Settlement, and the second is what 
effect, if any, the Permanent Settlement 
had upon the relationship previously exist- 
ing between the parties. The plaintiff's 
case is that for many years before the Per- 
manent ‘Settlement, the Ramgarh Rajas 
were in possession of Jagodih and the other” 
Parganas of Chai and Champa, but from . 
time to time granted jagirs of these Par- 
ganas, or of certain villages therein, to the 
Chai Chiefs wRom they had reduced to 
subjection, and certain documents purport- 
ing to show such grants have been tender- - 
ed in evidence, These documents are chal- 
lenged by the defendants either as spurious 
or inadmissible. 

It is hardly surprising that after a lapse: 
of about a century and a half direct and 
conclusive documentary evidence of the 


dars paying not rent to the .grants under which the defendants’ ances- 


tors held should be difficult to obtain, and 
it has been necessary to investigate a 


. number of official reports and records of 


contemporary transactions in order to as- 
certain the relationship existing between 
the Ramgarh Rajas and those who held 
interests under them in their zemindari. 
It is necessary to bearin mind that the 
hilly country round Hazaribagh ia really 
part of the jungle plateau of Central India 
known in Mughal times as the Jhakhand 
“ remote, forbidding and barbarous,” and 
was inhabited by a number of turbulént 
petty chiefs, nominally vessels of the Maha- 
rajaof Chota Nagpur, but continually fight- 
ing amongst themselves, and probably 
paying tribute only when compelled to do 
go, or when they required his support 
against their neighbours. It appears to 
have been first brought under Muhammadan 
subjection in 1585, The founders of the 
Ramgarh family aecording to the report of 
Mr. Robinson, Commissioner of Chota 
Nagpur in 1876, an abstract of which is 
re-preduced in the Hazaribagh district 
Settlement Report, (1908 to 1915) compiled 
by Mr. Sifton, the Settlement Officer, were 
Singh Deo and Bagh Deo who took service 


with the Maharaja of Chota Nagpur in the 


fourteenth century, Taking advantage of 
the disturbed state of the cotintry they 
quarrelled with the Maharaja of Chota 
Nagpur and led a body of armed adven- 
turers into Karampura, defeated Kappar 
Deo, the Chief of Karanpura, and in time 
Bagh Deo, the younger and more enter- 
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prising brother made himself master of 22 
Parganas in that part of the country. The 
genealogy ofthis family as taken from Mr. 
eRobinson's report, is set out in the Hazari- 
bagh Settlement report at page 25. The 
names of the earlier Rajas are not import- 
ant, but it may be mentioned that from 
. 1604 to 1661 Hemut Singh is said to have 
reigned as Raja at Badam which was then 
the family seat. His grandson Dalil Singh 
is said to have reigned at Ramgarh from 
1677 to 1724 and was succeeded in turn by 
his grandson Bishun Singh (1724 1763). 
Bishun died childless and was succeeded 
by his brother Makund (1763-1772). Makund 


quarrelled with the English who at that. 


time had not subdued the country. Tej 
Singh, a descendant of Singh Deo, the 
brother of Bagh Deo the founder of the 
family, was fouzdar or Commander-in-Chief 
to Makund and he offered his services to 
the English to subdue Makund and con- 
quer the country. He led an army into 
Ramgarh in 1772 and defeated Makund 
who fied for his life, Tej Singh was then 
put in possession of the Raj by the English 
but died next year and was succeeded by 
his son Raja Pareshnath Singh (1773 1784). 
After Pareshnath came his son Raja Mani- 
nath Singh with whom the Permanent 
Settlement was made and who died in 1812. 
It would appear, if Mr. Robinson's report 
is reliable, that one at least of the Chai 
Parganas, namely, Rampur was conquered 
by Basdeo Singh when he established 
himself in the Ramgarh territory in the 
fourteenth century. When the Rajas of 
Ramgarh first acquired dominion over 
Jagodih is left uncertain but it appears 
that in the time of Hemut Singh (1604- 
1641) an assessment of the rent or revenue 
payable to the Raja by all the villages in 
the Ramgarh estate was made. This was 
called the kamil jama. Mr. Leslie, Collector 
of Ramgarh, writing to the President of 
the Board of Revenue on*the 5th August 
1792 says “ About 150 years ago the zemin- 
dar of Ramgarh caused an estimate to be 
made of the yearly value of each villfige 
in his zemindari which, when completed, 
was called the kamil jama and has never 
undergone any’ alteration; and in an 
earlier letter dated, the 9th July 4788 
writing to Mr. Shore, then President of the 
Board. Mr. Leslie gives a list of the jagir- 
dars holding under the Ramgarh Raja and 
the kamil jama of each, together with the 
number of villages held By them. This 
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list includes Raja Lal Khan of Jagodih who 
held 15 villages at a kamil jama of 
Rs. 1,982. It would appear, therefore, that 
Jagodih was a dependent of Ramgarh in 
the time of Hemut Singh. How long it 
remained so, or when first the Jagodih 
Chief threw off his allegiance and asserted 
his independence, is not known, but it 
appears that between 1723 and 1764 it was 
conquered and re-conquered on several 
occasions. Some account of the disturbéd 
condition of the country in Chai and Champa 
and neighbouring Parganas between 
1719 and 1769 may be gathered from. the 
report of Sitab Rai to the Board ôf 
Revenue. Sitab Rai according to Harring- 
ton’s Analysis (Volume II, page 3) wasa 
servant of the Company having direction of 
the details relatiye to the settlement and 
collectiqns in the Bihar District for a few 
years after the acquisition of the Diwani 
and until supervisors were appointed in 
1769. From his report, made apparently in 
or shortly after 1769, it would appear that 
in 1719 Kamdar Khan was the renter of 
Narhat Samoy under the Moghul Govern- 
ment and the Raja of Jagodih used to pay 
tribute¢o him. Dalel Singh who was then 
Raja of Ramgarh decoyed Magar Khan, 
Raja of Jagodih, out of his fort at Brigsa 
put him to death and took possession of 
his estate and eight taluks. He and his 
successor Bishun Singh remained in posses- 
sion for 7 years until 1726, when with the. 
-help of an army sent by the Aumil of 
Narhat Samoy, the Jagodih Raja was re- 
stored. Six years later, in 1732, Bishun 
Singh again got possession and drove out 
the Jagodih Raja, who fled to Itkhore, the 
chief of which was his uncle, Raja Suba- 
ran Singh. These two Rajas then applied 
tothe Raja of Tikari, Sunder Singh, for 
assistance and about a year or so later 
Sunder Singh marched on Ramgarh and 
by treachery secured Bishun Singh in con- 
finement and exacted a ransom of Rs. 80,000 
and made him deliver up the Parganas. 
The Raja of Jagcdih, however, does not 
appear to have got possession for Sunder 
Singh himsélf remained in possession for 
5 years. Then in 1738 or thereabouts Sunder 
Singh, being at enmity.’ with Ali Verdi 
Khan, the Nawab of Bihar, was attacked 
by the latter and fled, and ,Bishun Singh 
with the Nawab’s participation again got 
possession and kept it for- 9 years until 
1747. The following year the Rajas of 
Jagodih and Rampur invoked the agsist- 


joa 


ance of Kamdar Khan who marched with 
an army and put the Jagodih Chiefs again 
In possession of the country. They retain- 
ed possession, however, only for a few 
months for about that time Bisweswar 
Pundit and other Mahratta Chiefs invaded 
the country, and Bishuna Singh, taking 
advantage of the situation, made elarge 
presents to the Mahrattas to put him in 
possession of Jagodih. The Mahrattas made 
terms with Kamdar Khan with the result 


that Bishun Singh again got possession of- 


Jagodih and other Parganas. lt would 
serve no useful purpose to relate in detail 
the varying fortunes of the different claim- 
ants who fought with each other for 
mastery over these hilly tracts until order 
was finally restored by the British. It is 
sufficient to say that this property changed 
hands on other occasions until it wis finally 
brought under subjection by the Raja of 
Ramgarh in’ 1763. The political situation 
during this’ period was complex. The 
Subedar or Nawab Nazim of Bihar, though 
‘nominally the representative of the Em- 
peror, lived a long way from Delhi, and 
his tribute was not always prompt or re- 
gular. His renters exacted such tribute as 
` they could from the petty chiefs and zemin- 
dars. The latter were continually fight- 
ing amongst themselves for supremacy 
over large tractsof country. The Mahrattas 
sometimes took a hand, waging a guerilla 


warfare and exacting, where they could,. 


such sums as the chiefs of the country 
were prepared to pay to buy them off. The 
British during the latter half of the 
eighteenth century were also sending occa- 
sional expeditions into this part of the 
country, and in 1759 Muhammad Ali Gohur, 
the Emperor's son, invaded Bihar ia order to 


recover the country from the Nawab anà - 


‘instal himself in his place. He made a second 
incursion in 1760 after his father’s death 
and when he had declared himself Emperor 

‘under the name of Shah Alam. The local 
chiefs took advantage of the disturbed 
situation to further their own interests 
making alliances with one side or the other 
as appeared to them most likely to further 
their interests .and so matters continued 
with varying fortunes . unti’ 1763 when 
Makund Singh who succeeded his brother 

. Bishun as Raja of Ramgarh in that year 
reduced all Chai and Champa to his allegi- 


ance. : . 
From 1764. onwards the Settlement of 
“ Jagodih and the other Chai Parganas was 
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always made with the Rajas of Ramgarh 
although the Chai Chiefs made efforts to 
have their independence recognised. The ` 
first document produced in support of this’ 
part of the case is Ex. 23 a Settlement of 
Jagodih and other Parganas with Raja 
Makund Singh for the year 1878 F. (1771 
A. D.) ata jama of Rs. 9,001 after deduct- 
ing nakar inam. The next (Ex, 24) is a 
Settl ment with Raja Makund Singh for 
three years 1179 to 1181 F. (1772-1774 
A.D.) at a jama of Rs. 21,000. The next 
Setilement was for 5 years 1181 to 1185 F, 
with Raja Têj Singh “ab a cansolidated 
jama of Rs. 30,C00 and finally we have 


“the Decennial Settlement with Raja Mani- 


nath for the years 1197 to 1206 F. atan 
annual jama of Rs, 40,001 reduced by de- 
duction of sayer and expenses to a- net 
annual jama of Rs. 28,100. This was fur- 
ther reduced by an order ofthe Board of 
Revenue in 1792 by certain allowances for 
excise, markets, etc., to Rs, 26567. This 
Settlement includes, inter alia, Pargana 
Chai which embraces Jagodih, Rampur, 
Paroria, Danarh and Itkhori. The settle- 
ment which was-afterwards made perma- 
nent provides “You shall not without the 
order of the Hazur resume Deyotar, Bram- 
mhotar Mahotar Aimas, Madatmash of pirs ` 
and fagirs, orchard land, lakhraj, tanks 
andistamrari villages without obtaining 
order from the Hazur nor are you to make 
fresh Settlement of the same unless you 
get a sanad from the Hazur to do so. You 
shall raise in time usual earth work within 
your boundary ‘limits. In case of negli- 
gence on your part you shall be liable for 
the loss accruing therefrom, you shall 
guard and watch over the highways within 
your boundaries carefully so as to enable 
travellers and passérs-by to journey over 
them peacefully and safely. You will not 
harbour thieves and robbers within your 
jurisdiction. If, per adventure anybody's 
property be stolen er robbed, you will con- 
formably with Criminal Regulations search 
Jar and produce the thieves and robbers 
with the property”. < 

From this it will be seen that the grantee’ 
became responsible to Government for keep- 
ing the peace within the zemindaria task 
préviously carried owt with th; assistance 
of the jagirdars holding under the Raj 
whose sanads generally- provide that they 
should maintain a certain number of armed 
men, ° 
It appears from the documentary evidencg 
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in the case and drom Mr. Sifton's Settlement 
Report (pages 86 and 87) that the question 
of resuming the jagirs was raised atthe 
time of the Decennial Settlement. Mr. 
Leslie, the Collector, complained to the 
Board that the value of the Ramgarh Estate 
was greatly reduced by the alienation of 
most of the lands in jagir and recommended 
resumption on the death of the existing 
incumbenton the ground that the services 
for which the jagirs were assigned were no 
longer required. At the same time he point- 
ed out that the custom of the devolution 
of the jagirs from father to son had become 
so established that he feafed any sudden 
innovation would be attended with bad 
consequences. I have already referred to 
this letter of July 1788 in which he included 
Lal Khan of Jagodih as one of jagirdars 
of Ramgarh. In the later correspondencein 
1792, after referring to the kamil jama, 


“Mr. Leslie states that it had been thought 


expedient to require the jagirdars to pay a 
certain annual revenue in lieu of maintain- 
ing the people specified in their sanad, a 
measure which caused considerable dis- 
content at first and ‘the proportion of the 
kamil jama which they should pay was not 
finally determined until the time of Mr. 
Dallas who fixed it at 6-annas in the rupee 
on thekamil jama. This measure, however, 


had not proved satisfactory as this rate of 


payment although easy insome cases was 
intolerable in others and the zemindar had 
been obliged to grant reductions in his 
Mufassil Settlement to several people whose 
revenue was excessive. He further states 
that the jagirdars had in many cases fallen 
into arrears, as their lands had not been 
cultivated, and they had taken up the 
position thatthey were independent of the 
zemindar and could not be dispossessed. 
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discharge the revenue assessed on their 
lands and, after resumption fix such assess- 
ment as they might think proper under 
the general Regulations. From that time 
Onwards the jagirsin Ramgarh have come 
to be regarded as reswmable, but by the . 
custom in the family established and sup- . 
ported by lagal decisions the zemindur 
canimfot resume except upon failure of the 
lineal male line of the grantee. 

I may now turn to the documents relied 
on by the plaintiff as showing that the 
Jagodih Rajas held their lands under a 
jagir tenurefrom Ramgarh. The plaintiff's 
case is that the Ramgarh Rajas were the 
paramount chiefs of that part of the country 
for centuries before the advent of British 
rule. He further contends that although 
.Ramgarh may have lost ita dominion over 
Jagodih from time to time during the 
disturBed period in the first half of the 
eighteenth century, nevertheless from 1763 
onwards they were always masters of the 
. country, and in fact from about that time 
they retained possession, and by way of 
maintenance, and in return for certain 
. services, the nature of whichis notvery clear 
but probably included the maintenance of 
certain armed men, they made grants of a 
few villages in their Parganas to the Chai 
Chiefs including Jagodih. The first docu- 
ment is a duplicate sanad dated 1762 
(Ex. 13) but it relates only to five villages 
in Champa which were granted‘as baiswan 
(jagir) by Bishun Singh to Lal Khan the 
then Raja of Jagodih. The learned Judge 
criticises the authenticity of this document 
adversely on the ground that it is-not in 
accordance with the allegation in the plaint 
which states that 16 villages set out in 
Sch, A of the plaint, were granted by a 
patta dated Aghan Badi 5, 1819 Sambat 


He makes certain suggestions for alleviat-* (1762 A. D.) whereas the sanad produced 


ing the sftuation, and, in the event of the 
Board uot approving his proposals, he asks 
for a determination on he point whether 
the zemindar has the right to resume the 
jagir in case the jagirdar falls into arrears 
and secondly, whether on the death oš the 
jagirdar his heirs have the right to get 


. possession on the same terms, or whether 


the zemindar may resume the land and 
increase the rent or levy a fine for renewal. 
The Board replied “that they conceived it 
optional with the zemindars to resume 
such of these tenures as they might think 


` proper either upon the death of the present 


incumbent or upon theire being unable to 


includes only the first’5 villages men- 
tioned and is dated Aghan Badi 3,.1819- 

Sambat. The document certainly goes not 
mention any villages in Ohai but only 
those in Champa, but the explanation would 
appear to be that the plaintiff was relying 
upon a similar document set out in the 
rubakari (Ex. 1) in the suit between the 
Jagodih Chiefs and Maninath Singh decid- 

ed in 1793" when the fermer endeavoured 

“to assert their right to a proprietary interest — 
in these Parganas and failed. This doou- 

ment is set out at length in the rubakary 

in that suit and is followed by what ig 

either a continuation of it or a separate 

a . $ "6 
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document, “but: the writing in the copy of 
the rubakari produced is in parts so 
mutilated that itis unifitelligible, and it is 
difficult to decipher some of the most im- 
portant entries, but whether it is part of 
the same or a different grant, the remain- 
jing 11 villages referred toin Schedule A 
are there named. It is a baiswan grant 
which isa description of jagir according 
to Mr. Sifton, assigned for a particular 
purpose (see Hazaribagh Settlement Report 
page 86). The learned Judge also thought 
that the grant could not have been made 
in Aghan 1819 which corresponds with 
170 F, because according to Sitab Rai’s 
report Lal Khan was in possession of 
Jagodih for 6 months in 1762. It is, 
however, by no means clear from Sitab 
Rai's report that the Raja of Ramgarh was 
out of possession in November or December 
1762 which would correspond with Aghan 
1819 Sambat. “It wasin 1169 F. (1761-1762 
A. D.) according to Sitab Rai that Mir 
Kasim the Nawab sent an army under 
Buali Khan to depose Kamdar Khan who 
had rebelled. The Jagodih Chiefs joined 
Buali Khan, while Bishun Singh sided with 
his old enemy, Kamdar but was defeated, 
and Lal Khan and the other chiefs of Chai 
and Champa got back their estates, but for 
6 months only, as the Raja of Ramgarh 
re-gained Jagodih and the other taluks by 
bribing the Government Officers. This 
was ‘probably in the middle or latter part of 
1762. Then in 1170 F. (1762-1763 A. D.) 
according to the:report another expedition 
was sent under Assadullah against the 
Rajas of Kharagpur, Birbhum, Pachait and 
Kamdar Khan who had rebelled and who 
had been encouraged by the Raja of 
Ramgarh. Again Ramgarh was defeated 
and again Lal:Khan and the other taluk-, 


dars were restored.. This was according ` 


to the report‘towards the first part of 
1170 F. It seems, therefore, quite likely 
that Jagodih was'in possession ofthe Raja 
of Ramgarh in-November-December 1762 
and that the second expedition asin the 
beginning of 1763, for the first part of 
1170 F. would include the eafly months of 
1763, It waslater in the same year*when 
war broke out*between the,Nawab and 
the English tbat” Makund Singh, on 


Bishun’s death, finally subdued the Chai 


Chiefs and brdught the whole of Chai and 
Champa within his zemindari. Now if 
- Bishun Singh was in possession of Jagodih 

eat the end of 1762-it. seems to me by no 
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means improbable that theRaja of Jagodih 
would accept from hima few villages out 
of hislostestate for his maintenancecoupled 
with certain duties. If he was offered e 
them, he was hardly likely to refuse as his 
whole -estate was gone. Ramgarh was 
undoubtedly the most powerful and enter- 
prising zemindar in the neighbourhood and 
although the Chai Chiefs had from time to 
time recovered their own, with outside 
assistance, during the previous half cen- 
tury, their tenure had been a very precari- 
ous one and the Ramgaih Raja had been 
in actual possession for the greater part of 
that period. Kihore this document by 
itself is of little value as evidence of the 
actual question in dispute itis an indica- 
tion, ifit can be relied on at all, that Lal 
Khan took a baiswan grant. of certain 
villages in Champa, and the document set 
out in the rubakari shows that these as 
well as other villages in Chai werettaken by 
him on similar terms. Other documents 
set out in the same rubakari show baiswan 
grants of certain villages yielding an in- 
come of about Rs. 1,500 to two other Chai 
Chiefs, namely, those of Itkhori and Ram- 
pur in 1766 and 1769. Between 1784 and 
1785 the same Rajas including Lal Khan 
executed bonds in favour of Maninath 
Singh of Ramgarh agreeing to pay rent 
for their villages described as- jagir 
villages, These documents are set out in 
the rubakari of the 17th December 1793 in 
the suit already mentioned. That-relating 
to Jagodih is signed on hehalf of Lal Khan 
by the pen of Sumer Singh, It acknowledges 
arent of Rs. 650-12 0 and agrees to pay it 
by instalments. The learned Judge's 
criticisms of this document hardly appear 
to me to be justified. The date of the docu- 
ment is 1841 Sambat, not 1439%.as the 
learned Judge assumed. This appears 
clear from the judgment in the case itself 
in which these documents are referred to 
with their dates, The learned Judge's 
reason for doubting fhe authenticity of the 
document by reference to the rent mentioned 
inthe awarza of 1839 Sambat may, therefore, 
be disregarded. The awarza for 1841 Sambat 
is not.on the record but that of Assin 1842 
Sambat shows a rent of Rs.°649-4-0-,and that 
of Assin 1843 shows, arent of Rs. 656-8-0 
which agrees with the bond, The rents 
appear to vary from year to year, 1 
hardly think that one should regard old 
documents of this nature in a hypercritical 
spirit, as explahations which might hava 
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been forthcoming at the time they were 
made may no longer be available 
“after the lapse of so many years. The 
learned Judge also says that it has not been 
shown that the originals no longer exist and, 
therefore, secondary evidence is not admissi- 
ble. The evidence shows, and there seems 
‘no reason to doubt it, that a search was 
made in the record room of the Court of 
Wards for these old documents and suchas 
coull be found have been produced. A 
search was als> made at Calzutta, Patna 
and Ranchi to find if the ofiginal records 
of the suit of 1792 in which the documents 
had been exhibited still existed but no 
trace of the record could be found. The 
copy of the rubakari was produced from 
the Commissioner's record room at Ranchi. 
It was to the plaintff's interest to produca 
the originals of these documents if he 
could do so, and I consider that tha search 
made for them was a ganuine one and 
failed. The secondary evidences is, therefore, 
ia my opinion, admissible. The fact that 
the bond of 1841 Sambat (1784 A. D) was 
signed on behalf of Raja Lal Khan by the 
pen of Sumer Singh is also relied on by 
the learned Judge as showing its inadmis- 
‘sibility for there is no evidence that Sumer 
Singh had authority to siga on behalf of 
his master, Tais matter, however, is of 
small importance for subsequent documents 
that Raja Lal Khan had agreed to pay rent 
for these villages. ` 
lt appears from other documents in the 
rubakari that in 1782 Mr. Dallas the 
British representative in that part of Bihar 
finding that the Raja of Ramgarh was 
unable to pay the revenue owing to default 
on the part of the jagirdars sent Lala 
Daryao:Singh to make collections direct 
from the raiyats of the jagir villages. He 
directed him for the present to collect two 
annas in the rupee and jas regards the 
balance according to erders that would be 
passed later, It appears that Lala Daryao 
Singh applied for orders as regards collec- 
tion of rents from the talukas of Raja Lal 
Khan of Jagodih and Shibnath Singh of 
Rampur and Mr.-Dallas directed him to get 
bonds executed by them for rent in ac- 
cordance with “the thasra papers. The 
bonds signed by Raja Lal Khan as well as 
by Shibnath of Rampur and Bahadur 
Sahi ofItkhori were no doubt executed in 
accordance with such instructions and they 
were all signed by the agent on behalf of 
the respective Rajas, There appears to be 
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little doubt as to the genuineness of th? 
bond signed in 1784.on behalf of Raja Lal 
Khan of Jagodih. If this is so it is an 
acknowledgment that he held the.villages 
under a jagir tenure. The rent appears to 
have been fixed at 4-annasin the rupee on 
the kamil jama and in 1786 a suit was insti- 
tuted by Maninath Singh against Lal Khan 
and Shibnath Singh for realisation of the 
rent due of the villages then held by 
them fixed at one-fourth of the kamil jama, 
Inthat suit a compromise was come to, 
the defendants agreeing to transfer,a 
quarter of their villages in lieu.of ths 
present and future rents for the whole. 
This agreement is evidenced by an, ekrar- 
nama signed by Raja Lal Khan and Raja 
Shibnath Singh on the one hand aud by a 
similar document signed by Raja Maninath 
Singh of Ramgarh on the other. . The suit 
came before Mr. Leslie who was at that time 
Collector and the ekrarnama of Raja Mani- 
nath Singh was delivered to the defend- 
ants in his presence and beara the 
gigpature of Mr, Leslie. The document 
sigaed by the defendants in that suit is to 
the following effect :— 

“Whereas Rija Maninath Singh institut- 
ed before the Hazur a suit against us for 
R3. 1,339-12-0 being one-fourth of Rs. 5,323 
the total amount of rents of the villages 
held by us but we could not discharge 
ourselves from the liablity for one fourth 
of the entire rent, therefore, we of our own 
accord and free-will give up one-fourth of 
the villages detailed below for the satisfas- 
tion of the one-fourth share of the rent. 
Thesaid Raja Maninath Singh shall cultivate 
the villages to the extentof ong-fourth share 
and appropriate the produce thereof on 
In future we shall not 
interfere with him in respect of the said 
villages. When we will pay off the said rent 
to the extent of one-fourth of the entire 
jama to Raja Maninath Singh we will take 
possession of our villages. Therefore we 
have given in writing these few words in 
the shape of an ekrarnama so that it may be 
of usa when required.” 

The word translated “rent” in that docu- 
ment is “malguzari”. In the corresponding 
document signed by Maninath Singh the 
words used are “malguzari sarkar’ which 
may mean Government revenue or may 
mean rent paid to a superior. The rent 
payable by Lal Khan fixed at one-fourth of 
the kamil jama was agknowledged to be” 
Rs. 655-8-0 which corresponds yery nearly 
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with the rent acknowledged in the bond of 
1784. : 

About this time the Jagodih Rajas were 
. endeavouring to obtain from the Govern- 
ment Officers on ihe spot an acknowledg- 
ment’ of their proprietary interest in {heir 
estates. They appear to have produced 
‘documents insupport of their title before 
Captain Camac, Mr. Chapman and Mr. 
Dallas and at one time it would appear that 
they very nearly succeeded. They had ob- 
tained some sort of promise from Tej Singh 
dufting the short time he was in possession 
of the Ramgarh Raj that he would confer 
the rajgi upon allthree Rajas and on the 
165 June 1782 Mr. Dallas wrote to Lal Khan 
abd Shibnath Singh that the sanad and 
khillat had been received from Calgutta in 
the previous month. In a later letter of 
the 14th January 1783, nothing apparently 
having been done, Mr. Dallas again writes 
to them saying “Your application has been: 
received. The facts mentioned therein 
have been learnt. This year the country is 
in such a state owing’ to drought, I will, 
however, see to it sometimes after when the 
country will be better off’. But no Settle- 
ment was ever made by Government with 
these Rajas. 

After the Decennial Settlement had been 
concluded with Maninath Singh, the three 
Rajas of Jagodih, Rampur and Itkhori in- 
stituted a suit before Mr. Hunter the Dis- 
trict Judge of Ramgarh against Maninath 
Singh claiming to have the milkiat and’ 
malguzari rights in the Chai Parganas re- 
stored to them. The earlier part of their 
petition in that suit is mutilated and in 
parts undecipherable but they admit that 
certain villages in the taluk had beén given 
to them for their enjoyment by Makund 
Singh. Thecase made by them was that 
the whole ofthese Parganas were original- 
ly their ancestral property but that Makund 
Singh had forcibly deprived them of their 
property and that the villages which they 
still held had been given to them by him 
for their enjoyment These villages they 
refer to as their nankar villages. ‘They 
were infact nothing,of the saré, although 
the term may have -been loosely used in 
respect to villages which they held rent free 
after the commutation madein the rent suit 
in 1786, ‘whereby they handed over one- 
fourth of the villages in lieu ofrent. They 
complained that Raja Makund Singh had 
forcibly taken posséssion of Pargana Chai 
and claimedethat their milkiat and malgu- 
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zari rights therein should be restored to 
them. The case made by the defendant in 
that suit was that he and his ancestors had 
been in possession of the Chai` Parganas for 
three generations and had received Settle- 
ment from the East India Company and 
that the plaintiffs had got jagirs for services 
of the villagesthey still possessed and that 
they were paying rent like other jagirdars. 
The plaintiffs replied that the Government 
revenue had been paid by them and their 
ancestors dowp to their times and that 
Pargana Chai their ancestral property had 
never been included in the Ramgarh Dis- 
trict or Karanpura by the sheristadar at 
Sadar. They produced some old kabuliyats 
of dates between the years 1727 and 1732 
showing they had Settlement with the. 
Mughal Government atthat time. These were 
no doubt accurate as they had regained 
possession from Bishun Singh during those 
years but they lost possession again just 
afterwards and from 1763 they never again 
got possession except over the villages 
granted by the Raja of Ramgarh. From 
the evidence in that case it appears that the 
plaintiffs admitted that they had been dis- 
possessed of their malkiat rights since 1171 
F. (1763-1764 A. D). The sazawal Dar- 
yao Singh also gave evidence from which 
it appears. that he was sent by Mr. Dallas 
in 1782 to attach the crops in Pargana 
Chai as there wasa deficit in the revenue 
of Ramgarh. The money collected was de- 
posited towards the revenue payable by the 
Raja of Ramgarh. The evidence showed 
that thé collections from the plaintiffs’ vil- 
lages were made in the same way as in the 
case of the other jagirdars and that the 


e plaintiffs in that suit held jagirs from the 


time of Makund Singh, The Court found 
that the plaintiffs had been out of possession 
of the milkiat zemindari since 1171 F. a 
period of over 30 years and as the cause of 
action arose more than 12 years before the 
institution of the suit and before the ac- 
qufsition of the Diwani it was time-barred 
and the claim was dismissed. From this 
decision there was an appeal to the Provin- 
cial Court of Appeal at” Patna, but the 
judgment of the Distrigt Judge was affirmed 
and a second appeal to the Sadar Diwant 
Adaulat shared the same fate. 

It should be remembered that the scheme 
of the Settlement Regulations was to ascer- 
tain the rights éf the parties as they existed 
at the date of the acquisition of the Diwani 
in 1765 and to settle the land with those 


e 
. 
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who wére the actual proprietors at that 
tims, ignoring any earlier titles unless they 
still subsisted. Uader s. 12 of Regulation. 
VIIL of 1793 the Collectors were to acquaint 
the talukdars:whom they might adjudge 
not to be actual proprietors of the land 
composing their taluks and who consequent- 
ly continued under the zemindars or other 
actual proprietors that, if dissatisfied with 
their decision, they were at liberty to sue 
for the right of property in their taluks and 
in the event of their establishing such 
right, they were to be saparated from the 
zemindars or other actual pfoprietors and 
allowed to pay the revenue assessed upon 
their taluks tothe public treasury. This, 
however, was subject to the provisions of 
s. 14 of Regulation III of the same year 
which prohibited the Courts from trying 
the merits of any suit where the cause of 
action arose before the 12th August 1765 
or, with certain exceptions, where the cause 
of action arose 12 years before the suit com- 
menced. 

It was contended on behalf of the respond- 
ents that the suit of 1793 did not include 
a claim for the proprietary interest in the 
villages of which the plaintiffsin that suit 
were already in possession, but I think it 
must be taken on a perusal of the record of 
the suit that the Jagodih Rajas were claim- 
ing proprietary rights over the whole of 
their Parganas of which according to their 
case they had been deprived. They state 
in their plaint “Raja Maninath Singh of 
Ramgarh is in possession of the mulkiat 
and malguzari Rs. 6,501 besides the zirats 
which is our own jama of five mahals”, 
They were.claiming apparently the whole 
of that which was lost which was their 
milkiat, right; and had they proved that 
they were entitled as proprietors, even to 
the villages which they still held, and not 
as jagirdars I think that they would have 
been entitled to a declasation as to that 
part of the property” Evidence was called 
on both sides as to the terms on which they 
held these villages, It was their case that 
the rent was collected during the time of 
Mr. Dallas under some sort of parwana 
granted, by hinf and that they were paying 
as proprietors, but a body of evidence was 
called on behalf of “the Raja of Ramgarh 
including that of Daryao Singh the sazawal 
sent by Mr. Dallas to collect the rent, to 
show that he collected the rent from them 
as jagirdars in the same way as he collect- 
ed it from the other jagirdars and cre- 
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dited it to the revenue payable by Ramgarh. 
There seems to have been no object ih. 
calling this evidence unless it were to prove 
that the Jagodih Rajas were holding those 
villages as jagirdars and ‘not as proprietors. - 
The Court seems to have accepted the evi- 
dence for the defendant on this question ` 
and dismissed the whole claim on the 
ground that the plaintiffs had been out of 
possession of the proprietary right from be- 
fore 1765. I consider, therefore, that the 
present respondents are precluded by that 
decision from re-opening the question of 
their proprietary interest. . 
I hold further that on the evidence be- 
fore us it is amply proved that the Raja of 
Jagodib held the villages at that time in 
his possession under a baiswdn: or- jagir 
grant from Ramgarh. These villages, then 
numbering 21 reduced to 15 after the rent 
suit of 1786, are the nucleus of the present 
41 villages of the tenure. The bond of 
1784 the genuineness of which is corrobo- 
rated by the compromise in the-rent suitof 
1786 admits that they were-jagir villages 
and the amalnama issued by Raja Maninath 
Singh in 1784 (Kx. 14) is further corrobo- 
ration of the jagir grant. The Court in the 
suit in 1793 seems to have taken the same 
view. Moreover, it is significant that :as 
late as 1848 Raja Shibraj Khan, the deseend- 


„ant of Lal Khan and ancestor of. the 


present respondents, in his petition to Gov- 
ernment giving the history of taluka 
Jagodih, states “The said Raja Makund 
Siugh through his high handedness brought: 
the zemindari in his possession and. oceu-. 
pation but left out several villages out of 
the aforesaid mahal for the maintenance 
ofthe dependants of the ancestors of your 
petitioner the Raja”. Maintenance grants 


“in Ramgarh and Chota Nagpur like jagirs 


are resumable on failure of the lineal male 
descendants of the grantee. In fact it would 
appear that at all events up to recent times 
no grants were ever made in Ramgarh of a 
larger interest than a tenure descendible 
in the male line. Woodroffe, J., in Ram 
Narain Sirtyh v. Chota Nagpur Banking 
Assomation (1) when discussing the nature 
of mokarrayy istamrari leases which were 
first granted in Ramgarh’ in about the year 
1864 states:— ee © 

“Before that date there håd been no ab- 
solute transfers in Ramgarh, the nearest 
approach to such transfers being jagirs de- 
scendible in the male line.” 

(1) 36 Ind. Oas. 321; 43 0, 382 at p. 348, 


- + accepted itis unnecessary to consider the landas heretofore. Assuming that for certain 
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If my decision on the above points is such zemindar or other actual proprietor of 


effect, if any, of the Settlement Regulations short periods under the Mughal Emperors 


“ üpon the status of the Jagodih Rajas, but and before the acquisition of. the Diwani - 
in case the present suit may go toa higher they had Settlement oftheir taluks and were 
tribunal I propose to state my conclusions paying revenue direct to the treasury or 


upoh this question. . through some renter. such as Kamdar 
The entry in thé Record of Rights to the Khan or some other zemindar they lost all 
effect that the tenure is notresumable by the rights in their zemindari before 1765 when 


“Raja of Ramgarh in any event can only. be Raja Makund Singh finally drove them out; 


justified on .the assumption that the tenure- and the Settlement made by the British 
holders have an absolute proprietary in- Government took notice only of those rights 
terest in the land and are not lease-holders. which still subsisted on the 12th August 
If is the respondents’ case that at the time 1765. From that date onwards they cannot 
of the Permanent Settlement they were in be said to come under the provisions of cl. 
the position of independent talukdars and, (6) as they can produce no title-deeds con- 
although they have lost their rights with taining a clause stipulating that their 
regard to the other villages in the taluk revenue is to be paid through Ramgarh or 
they atall events retain the righttofinde- any other proprietor after that date. Had 
pendent talukdars: with regard tothe vil- they wished to assert such a right after the 
lages which they still possessed atthe time property was settled with Ramgarh, they 
of the Settlement. This argument is based, should have brought a suit to establish such 
upon the assumption that the suit of 1793 right under the provisions of cl. (12) of 
did not include those villages. Underthe Regulation VIII. Iam assuming, of course, 
provisions of Regulation VIII of 1793, as that the villages comprised in their tenures 
already stated, it is provided by cl. (4) that were not included inthe suit of 1793. Ques- 


< the Settlement, under certain restfictions tions having arisenas to the time within 


and exceptions therein specified, shall be which sucha suit could be broughe it was 

oncluded with the actual proprietors of provided by Régulation I of 1801, s. 14; 

he soil of whatever denomination whether (afterreciting the necessity of fixing a period 
zemindars, talukdars or chaudharies, The for theinstitution of such suits) as follows:— 
talukdars to be considered the actual pro- “Jtishereby required all thattalukdars who 
prietors of the land composing their taluks as the proprietors of the lands composing 
are set outin s.5 and are to be regarded as, their taluks may consider themselves entitl- 
independent talukdars entitled to a separate ed unders.5, Regulation VIL, 1793 or any 
Settlement with Government, Thedisting- other part of thaf Regulation to be separat- 
uishing feature of this class is, as I read edfrom,the zemindars to which their taluks 
the section, that they have either acquired are attached, shall prefer a written applica- 
their land from the zentindar or other actual tion to the Collector of the zillah in which 
proprietor by sale or gift making pver to their taluks may be situated, for the separa- 
them the proprietary rights, or have receiv- * tion thereof, within one year from the date 


‘ed from Government grants of a similar of this Regulation, under penalty of forfeit- 
‘nature directing them to pay their revenue ing all title to separation under Ragulation 


through some other zemindar and not direct VIII, 1793, if they shall omit to apply as 
toGovernment. The respondents rely upon directed within the prescribed period, atthe 
the third clause of s.5 and say that they expiration of which the portion of the sec- 
thre talukdars whose taluks were formed tiongabove mentioned shall be considered 
‘before the zemindar or other actual pro- extinct with regard to all taluks for which 
prietor of land to whom they now pay {heir no claim to separation may have been then 
revenue or his ancestors succeeded to the preferred; and such taluks shall thereafter 
zemindari, and they further petit to s. 6 be considered as dependent taluks, not 
which provides that proprietors of taluks,* entit¥ed to be separated from the zemindaris 
who now pay the public revenue assessed to which they may be attached, though in 
upon their lands through a zemindar or other respects the rights of the talukdars 
other actual proprietorof land, and whose are not meant to be in any degree affected 
title-deeds contain a clause stipulating that by the Regulation,” 

their revenue is to be paid through him, The effect of thissection appears to me to 
shall gontinue to pay their revenue through be that the holders.of the Jagodih tenure 

e 
. 
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are reduced to the status of dependent 
talukdars holding under the Ramgarh Raj 
and are to be considered as lease-holders 
only, within the meaning of s. 7 of Regula- 
tion VITIof 1793. It is true that their rights 
in other respects are not affected but they 
cannot be both dependent and independent. 
If dependent they are mere lease-holders 
under the Ramgarh Raja and cannot have 
a greater interest than that of other lease- 
holders holding under that Raj at the time 
of the Permanent Settlement. The highest 
form of tenure Known in Ramgarh at that ° 
time was a jagir resumable on the death of 
. the male heirs of the body of the grantee. 
The grantee in this case was Lal Khan. 
With respect tothe Settlement Officer, 
Mr. Sifton, who decided this question for 
the purposes of the Record of Rights, I think 
his conclusion was based upon very inade- 
quate materiale. He says “ After reading 
the evidence produced Iam satisfied that 
these tenures are not ofthe same origin as 
the jagirs founded by the Padma Raja and 
his predecessors. They have hitherto been 
regarded and treated as shikmi or shamilat 
taluks and they probably existed as inde- 
pendent properties before the Ramgarh 
Raj was established, and [ can find nothing 
in their recent history to change the status 
of the holders of these taluks. As they 
were not originated by the Ramgarh Raj I 
find them to be not resumable by the’. 
zemindar, They will be’ noted in the 
khewat as not liable to resumption.” ‘In his 
Settlement report at page 26 he says 
“ Jagodih, Rampur, Paroria, Itkhori and 
Barsote are shamilat taluks the owners of 
‘which have always claimed that they are 
not tenure-holders of the Ramgarh Ri’, 
and that a separate revenue ought to have 
been assessed on their estates. I have not 
been ableto findout any definite history 
of thetaluks but the faot of their appear- 
ing with separately*assea3ed revenue at the 
time when even the Chota Nagpur Rij 
was paving its revenue through the Ram- 
garh Raj suggests the possibility of these 
shikmi talukdars having been also ia real- 
ity independent as they claim.” If by this 
he méans that they were separately assess- e 
ed by Governmenf as independent taluks 
after 1765 thereis no evidence to support 
him. If he means that they were independ- 
ent at some period or other before that 
date, then this ignores tle fact that in 1765 
when the British took over the administra- 
tion of the country their independence had 
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vanished and the Ramgarh Raj was by con 
quest the proprietor. Moreover it would 
appear that Mr. Siftgn had not the advant- 
age we now possess of having before him 
the old documents showing baisway grants 
or, the other documentary evidence adduced 
in this suit which is confirmatory of those 
grants. 

“A further point was raised on behalf of 
the respondents that the present suit was 
barred by the provisions of s.-258 of the 
Chota Nagpur Tenancy Act which applies - 
to land Settlements in Ramgarh. Thê sec- 
tion provides that save as expressly pro- 


` vided in the Act, no suit shall be entertain- 


ed in any Court to vary, modify or set 
aside, either directly or indirectly, any order 
or decree of any Deputy Commissioner or 
Revenue Officer in any suit or proceedings 
under (inter alia) s. 89 except on the ground 
of fraud or want of jurisdiction. It is 
contended that the order passed. by the 
Revenue Officer whics resulted in the final > 
publication of the Record of Rights was an 
erder passed under s. 89 and cannot now be 
questioned. The latter section gives the 
Revenue Officer power on application, or of 
his own motion, within 12 months from 
the making ofany order or decision under 
ss. 83, 85 or 86 to revise the same, whether 
made by himself or by any other Revenue . 
Officer. It is contended that the order 
passed by Mr. Sifton was an order revising 
the previous order made by his subordinate 
under s. 83 which prescribes the procedure 
for considering objections to the entries 
made in the draft record: An objection to 
the entries in the draft record with regard 
to Jagodih was heard and decided in favour 
of thè present respondents, and Mr. Sifton 
whose intention appears to have been to re~ 
serve this question for himself afterwards 
decided it in the same manner. When ap- 
plied to subsequently, he stated that the 
order made by him was not and did not 
purport to be taken under s. 89, and added 
that his order would not be any bar to any 
subsequent civil suit to determine the status 
of the tenure. However, that may be, it 
seems cleasthat anygordér passed under s. 83° 
relates to the draft record only. The draft 
has now served its purpoge and final pub- 
lication has taken place and the present 
suit is not one seeking in any way to inter- 
fere with the draft record which is merely 
a preliminary publication. With regard 
to the Record of Rights finally published, 
s, 84, cl. (8) provides :—“ Every entry in a 


° | 
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Record of Rights so published shall be evi- 
dence .of the matter referred to in any such 
entry, and shall be presumed to be correct 
until it is proved by*evidence to be incor- 
rect.” This provision is similar to that in 
s. 103-B (3) of the Bengal Tenancy Act 
which creates a statutory presumption èn 
favour of the correctness of the finally pub- 
lished record but implies the fant to bring 

suit averring the contrary. in my opinion 
he present at is not barred by 8. 258 of the 
Chota Nagpur Tenancy Act. `. 

What the exact significance of the terms 
shamilat and shikmi may be itis not neces- 
sary to enquire—authorities differ as to their 
meaning but, in my opinion, the appellant 
is entitled to a declaration that Jagodih Lat 
consisting of the villages named in Schedule 
E of the plaint is a jagir tenure held nder 
the Ramgarh Estate and is resumable on 
failure of the lineal male descendants of 
Raja Lal Khan, and thatit is not a shamilat 
or shikmi tenure in the sense in which 
those terms are used by the Revenue Officer 
jn the Record of Rights published in 19.4, 

A point was raised by Mr. Banner} i who 
appeared on behalf of the respondent No. 
24, Maharaj Bahadur ‘Singh, who has ac- 
quired some interest by purchase in Mouza 
Petula one of the villages named in Schedule 
E of the plaint as appertaining to Jagodih 
Lat, He contends that Mouza Petula ap- 
pertains to taluk Rampur and not to J agodih 
and that he has been unnecessarily made 
a party to the suit. There was no evidence 
one way or the other to show whether the 


village claimed by this respondent is the 


etula asthat mentioned in the docu- 
aon this case or whether it has sub- 
sequently been transferred to Rampure This 
question cannot be determined in the pre- 
sent suit and must be left open. | 
The decree of the Additional Subordinate 
Judge is set aside with cosis against the 
defendants who appeared at the trial, and 
in lieu thereof a decree will be passed 
granting the declaration above mentioned. 
The appeal is allowed with costs against 
the respondents who have appeared other 
than the respondent, No. 24 who will bear 
i ts. j 
ns rallies J.--The lands in suit liewithin 
the zemindari of Ramgarh which is situated 
in the Hezaribagh District, in the Chota 
Nagpur Division of the Province of Bihar. 
The Moghuls to whom the hilly and jungle 
country in Chota Nagpur was, known as 
the Jharkundglid not conquer it till 1939, 
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preferring before that time the easier route 
for their armies along the Ganges Valley 
to Bengal. In 1659 Prince Muhammad, 
the son of Aurangzeb, appears to have 
struck outa new route through Sherghati_ 
and through Ramgarh and with a force of 
12,000 cavalry attacked the fort of Monghyr ` 
in the rear. At the time of the death of 
Aurangzeb in 1707 the Administration of 
Bihar was conducted by the Nawab Nazim | 
of Bengal who had his seat at Murshidabad, 
through a Governorand Deputy Governor 
sat Azimabad or Petna, who collected the 
revenues either directly through their 
officers or through amils or renters. One 
such renter Kamdar Khan plays an import- 
ant partin the history of Ramgarh and 
was in possession of Pargana Chai at 
various times between 1750. and 1760. 
About that time the Mahrattas in their 
expedition against Bengal marched through 
Ramgarh and assisted the Chief of Ram- 
garh againstthe Chiefs of Chai. Oa the 
12th August 1765 the Diwani of Bengal, 
Bihar and Orissa passed into the hands of 
the East India Company and they became 
the defacto rulers of Bihar. Between 1763 
and 1772 Captain Camac on behalf of the’ 
Company brought killa Ramgarh into cm- 
plete submission and in 1790 a Decennial 
Settlement was concluded of the Ramgarh 
Estate with Raja Maninath Singh, which 
was made permanent in 1799. 

The Rajas of Ramgarh trace their de- 
scent through two brothers Baghdeo and 
Singhdeo who acquired 22 Parganas from 
the Moghjls in the 14th century. 

Between 1604 and 1661 Hemat Singh, the 
Raja of Ramgarh, had his capital at Badam. 
In 1670 Dalel Singh, the successor of 
Memut Singh, is said to have removed the 
capital to Ramgarh 30 miles to the.east in 
order to escape the pressure of the Muham- 
madan occupation. , It is supposed that the 
Chiefs of taluk Jagodih began first to come 
into prominence about this time. In 1719- 
Dalel ¿Singh captured and murdered ‘the 
Jagodih Ohief Meger Khan and he kept 
the taluk for 7 years. Dalel Singh died 
in 1724 and was succeeded, by his son 
Bishun Singh who ruled till 1763. About 
“1726 Ranmust Khan, theeChief of Jagodih, 
got back his taluk with the aid of,Ali Namal 
Khan the amil of Narhat Semoy; but his 
son Mahipat Khan was again driven out by 
the Raja of Ramgarh. Between 1734 and 
1739 Sunder Singh, the Raja of Tikari in 
Zilla Bihar, captured and kept possession 


(J 
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of the taluk. In 1739 Bishun Singh re-cap- 
tured itand kept it for 9 years but in 
1748 he was driven out by Kamdar Khan, 
whose assistance the Chai Chiefs had in- 
voked. Shortly after this the Mahrattas 
invaded the country and assisted Bishun 
Singh to re-gain Jagodih, but Kamdar Khan 
again defeated Bishun Singh and came to 
an arrangement with him in 1752 by which 
he kept Pargana Chai for himself and gave 
the country south of the Barakar to Lal 
Khan and the other Chai Chiefs and to the 
proprietor of Ramgarh. This arrangement 
lasted till 1760. In #1769 war broke out be- 
tween the Emperorat Delhi and the Nawab 
Nazim and Kamdar Khan joined the former. 
But he was defeated and eventually sought 
shelter from Ramgarh and gave up the 
country tothe north of the Barakarto Bishun 
Singh. 

In 1763 the Chai Chiefs re-gained posses- 
sion for about 6 months with the help of" 
Buali Khan who was acting on behalf of the 
Nawab Nazim but Bishun Singh again re- 
gained possession either by bribery orby° 
force. 

It is said that about this time the Chief 
of Jagodih admitted the proprietary right 
of the Raja of Ramgarh and accepted a 
jagirdari pottah, 

But the Chiefs of Chai do not appear to 
have acknow'edged Bishun Singh's authori- 
ty for long andin 1764 they were again 
invaded by Makund Singh, who had suc- 
ceeded Bishun Singh in 1763. They were 
reduced into complete submission and it 
does not appear that they ever fe-gained 
their independence after 1764. 

In 1772 Makund Singh rebelled and was 
driven out by the British forces and Tej 
Singh was installed as the Chief of Ram- 
garh. Tej Singh, however, did not live 
long and died the following year and was 
succeeded bv his son Pafeshnath who ruled 
till 1784. Pareshnath’s son, Maninath, was 
the proprietor till 1812 when he was suc- 
ceeded by his son Sidnath. The pl&intiff 
in the present suit is the descendant of 
Sidnath, , 

The plaintiff alleges that his predecessor 
Bishun Singh conqpered Parganas Caai and e 
Champa in or about 1762 and gave part of 
the conquered country in jagir to Lal Khan, 
the ancestor and predece<sor-in-interest of 
defendants Nos. 1 and 2. It is alleged 
that the territory thus” given comprised 
Mouzas Churchu, Khirgaon, Oreya, Alounja 
and Nimakhap in Pargana Champa and 
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Saharjama, Barahmoria, Basaria, Ohakarsar, 
Suratpore, Kharaundha, Debo, Enaitchak, 
Machla, Abu Parsa and Patula in Pargana 
Chai, that is to say Nos. 1 to band 6to 16of 
Schedule A of the plaint, Between 1762 and 
178) Mouzas 1 to 5, 9, 13 and 15 of Schedule 
A were taken back by the Ramgarh Raj and 
li new miuzis were substituted therefor, 
so that the tenure comprised the 21 méuzas 
given in ScheduleB. In 1782 the rentof these 
21 mouzas was fixed at Rs. 656+12-0 and a 
kabjliyat was taken therefor from Raja Lal 
“Khan by Maharaja Maninath Singh. As Lal 
Khan defaulted in the payment of rent 
Maninath brought a suit in the Diwani 
Adalat and a compromise was effected by 
which Lal Khan surrendered Mouzas 
Barahmoria, Maujurhand, Padaria, Deosar, 
Koed, Doeya as security for the rent pay- 
able in respect of the 21 mouzas, and it was 
agreed that these mouzas were to be releas- 


ed by the proprietor as soon as the tenure- ` 


holder could find other security for the rent. 

The tenure was thus reduced to the 15 
mouzas mentioned in Schedule C. 

It is alleged that between 1786 and 1914 
twenty-six hamlets “or new mouzas were 
established on the site of the 15 mouzas and 
that the tenure now comprises the 41 mouzas 
enumerated in Schedule E. These have 


been recorded by the Settlement Officer in - 


the khewat of Mouza -Jagodih as falling 
within the estate of Raja Ramnarain Singh 
and as constitutinganon-resumable shikmi 
taluk which was purchased by Rai Deben- 
dra Chandra Ghose, the predecessor .of de- 
fendants Nos. 3 and 3 (a) and Rai Jadu 
Nath Mukherji the predecessor of the Mu- 
kherji defendants, in execution of a decree 
obtaified against Raja Hiram Khan and 
others. : 

Thesense in which the Settlement Author- 
ities have used the word “ shikmi” is to 
be gathered by reference to page 90 of the 
Final Report of the Survey and Settlement 
Operations in the District of Hazaribagh 
published jn 1917. In that report Mr. Sifton 
the Settlement Officer, makes the follow. 
ing observations in para. 227 in regard to 
shamilat éaluks:— è > 

“In the Ramgarh Estate there are 5 
shikmi or shamilat taluks ; their origin has 
been referred to above. The claim made by 
the talukdars that they were independent 
chiefs and at the time of the Decennial Set- 
tlement only happened to be paying their 
revenue through the” Raja of Ramgarh as 
the Raja of Chota Nagpur was also doing 
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may be true, When their applications to Gov- 


- ernment at the Decennial Settlement for 


„assessed on their estates. 


a separate assessment torevenue were re- 
jected, three of the tilukdars to avoid pay- 
ing an annual rent tothe Ramgarh Estate, 
each made over separately to that estate 
a number of villages representing in vatue 
the amount of their shares of revenue, and 
Prea? the balance of thoir property as rent- 
ree 

He also writesin para. 65 as follows “Jago- 
dih Rampur, Itkhori, Paroria and Barsote 
are shamilat ‘taluks the owners of which- 
have always claimed that they are not 
tenure-holders of the Ramgarh Raj and 
that a separate revenue ought to have been 
I have not been 
able to find out any definite history of the 
taluks, but the fact of their appearing with 
separately assessed révenue at the time 
when even the Chota Nagpur Raj was pay- 
ing its revenue through the Ramgarh Raj 
suggests the. possibility of these shikmi 
talukdars having been also in reality inde- 
pendent as they claim.” 

An objection having been taken by the 
proprietor of Ramgarh to the entry shikmi 
taluk in respect of Mguza Jagodih and the 


- other mouzas in suit, the Settlement Officer 


on the Ist February 1914 passed an order 
as follows:— 

“Order in case under s. 89, Chota Nagpur 
Tenancy Act: 

“I have heard Pleaders and Counsel upon 
the question of the nature of the terms of 
Rampur, Jagodih, Itkhori and Paroria and 
‘Barsote. I reversed my orders until I should 
have had an opportunity of studying the 
‘paper- books of two proceedings in the High 
‘Court on the relevency and meaning “of 
which the parties wereat variance. It is 
not necessary for me at this stage to write 
a detailed judgment as the parties will have 
an opportunity after final publication or 
proceedings ina formal suit. After read- 
ing the evidence produced I am satisfied 
that these tenures are not of the same 
origin as the jagirs founded bythe Padma 
“Raja and his predecessors. They have 
‘hitherto been regarded and treated as 
shikmi or shamilat thlu%s and they probably , 
existed as independent properties before 
the Ramgarh Raj was established, and I 
can find nothing in their recent history to 
change the status of the holders of these 
taluks. D 

As they were not originated by the Ram- 
garh Raj I find them to be not resumable 
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by the zemindar. They will be noted in 
the khewat as “not liable to resumption.” 

In para. 21 of his plaint the, plaintiff 
states that the cause of action arose in 1914 
when the Record of Rights was finally pub- 
lished, and in para. 22 he prays for the 
following reliefs, 

“(L) Tt may be declared that ‘the tenure 
ordinarily called ‘Jagodih Lat’ consisting 
of villagesin Schedule ‘E’ hereto annexed 
is not ‘shamilat' ror ‘shikmi’ taluk of the 
Ramgarh Estate, nor is it “‘non-resumable” 
as recorded in tht khewats. 

“(2) It may be further declared that it is 
an ordinary jagir under the Raj and is 
resumable by it on failure of the direct 
male line of the grantee and under certain 
other circumstances, and the entries in 
the khewats are incorrect.” 

A joint written statement was filed by 
defendant No. 3 Rai Debendra Chandra 
-Ghose Bahadur.and by No. 5 Lokendra Nath 
Mukherji, No. 6 Odhindra Nath Mukherji, 
No.7 Harindra Nath: Mukherji, No. 8 Di- 
-gendra Nath Mukh-rjitand No. 9 Parendra 
Nath Mukherji jointly. They, contended 
that taluk Jagodih was a shikmi taluk at 
the time of Decennial Settlement paying 
revenue through the Maharaja of Ramgarh, 
that it was not, and never had been, & 
tenure appertaining to the Ramgarh Estate 
and that the Settlement Entry was correct. 

Defendants Nos. 11 and13 Jhagru Sahu 
and Bhagwan Das took. the same grounds as 
the above defendants but further pleaded 
that the Mouzas Debo and Petula were 
originally included in taluk Jagodih and 
that by arrangement with the proprietor of 
taluk Rampur they were exchanged for 
Mouzas Pado, Ingania and Phuledaria of 
that taluk. They also claimed that’ they 
had purchased proprietary rights in vil- 
lages Padaria, Kakraula and Machola and 
have purchased the jagir, khorposh and 
khairat rights in several villages in the 
Jagodih Estate and alsoa mokarrari in- 
teresé in Mouza Bhagar. 

Defendant No. 24 Maharaj Bahadur Singh 
claimed to have purchased Mouza Petula 
and other mouzas in executien of a decree 
obtained by Damri Sowdagar agains? Kuar 
° Deo Narain Sahi. He contended that this 
mouza was in taluk Rampur and that he 
had been unnecessarily impleaded in the 
present suit. 

Defendant No. 22 Ramkumar Lal Bhagat 
stated that in 1878 his brother purchased 
Mouza Deboin execution of a decree ob- . 
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tained against?Kuar Deo Narain Sahi, and 
that the mouza was included in Mouza 
Rampur and that he had been unnecessarily 
made a party in the suit. 

Defendant No. 3 having died during the 
pendency of the suit his son, the defendant 
No. 3 (a) now represents his interest. It 
appears that by purchase he has acquired 
the interest of some of the Mukherji defend- 
ants. This defendant and defendant 
No, 24 are the only contesting defendants 
appearing in the present appeal. - 

The following facts are either admitted 
or established beyond dovabt: 

(1) That the 41 mouzas in suit are situat- 
ed upon the siteof Pargana Chai, Champa 
and Barsote as existing at the time of the 
Decennial Settlement. 

(2) That the site was settled at the time 
of the Decennial Settlement as part of the 
zemindari of Ramgarh. 

(3) That they were recorded in 1914 by 
the Settlement Officeras lying within that. 
zemindari. 

(4) That the zemindari bears No. 28 on 
the revenueroll of the District of Hazari-. 
peek which was constituted-in or about 

831. ‘ 

(5) That the defendants do not claim 
that the lands were ever revenue free. On 
the contrary their caseis that they were 
assessed to revenue which was paid for 
oe aaa through the Maharaja of Ram- 

arh. 

d Now as it was admitted before the Settle- 
ment Officer that the defendants were 
holding land within the ambit of the 
zemindari of the plaintiff and that, he was 
paying revenue for the same, the onus of 
showing the nature of their title was upon 
the defendants and -upon a failure to show 
that theyhad had a tenancy therein, the” 
plaintiff-was entitled to resume. But the 
Settlement Officer having held that the 
defendants were owners of a non-resumable 
tenure the onus is shifted upon the plaint- 
iff, and the question is whether he has 
given sufficient evidence to rebut thee pre- 
sumption created by the Record, of Rights. 
It is necessary to bear this in mind in 
examining the evidence adduced by- the 
plaintiff. - 


On the 11th September 1792 Raja Shiva ` 


Nath Sahi of Rampur, Raja Bed Khan of 
Jagodih and Raja Bahadur Sahi of Itkhori 
in Pargana Chai, Balaghat, laid a suit 
before the Diwanit Adalatat Chatain Zilla 
Ramgarh against Raja Maninath Singh 
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zemindar of Zilla Ramgarh valued at 
Rs. 6,501 alleging that he had misappro- 
priated the income of their villages in 
Pargana Chai. The prayer was made in 
the following words:—° 

“The usual practice as regards one-fourth 
of our villages has been contravened, we are, 
hotvever, ready to pay the rent. Raja 
Maninath Singhof Ramgarh isin possession 
of the milkiat and malguzari Rs. 6,501 be- 
sides the zairats, which is our old jama of 
5 muhals, It is, therefore, prayed that 
the said person may be summoned and 

ejustice done so that our milkiat and mal- 
guzari right may.be restored to us,” 

The plea of the defendants was that the 
plaintiffs were jagirdars and that the jagir- 
dars have been paying rent year by year. 

The number of mouzas in suit was 40.4 
and the valuation represented one year's 
rental. 

It was decided by Mr. Hunter, the Dist- 
rict Judge ina judgment delivered on the 
17th December 1793 that inasmuch as the 
cause of action had arisen previous to the 
lth August 1765 the suit was barred under | 
the provisions of the Code of 1793, and also 
that inasmuch as the cause of action had 
accrued 12 years prior tothe institution of 
the suit it was also barred under the same 
Regulations, 4 

There was an appeal to the Provincial 
Court of Appeal at Azimabad (Patna) which 
was dismissed on the 29th August 1794, 
There was-then a second appeal by the 
plaintiffs to the Sadar Diwani Adalat which 
also was dismissedon the 18th November 
1795. The material portion of the judg- 
ment of the Court runs as follows: “The 
appellants admit that they were dispossess- 
ed ofdhe zemindari claimed by them pre- 
viously to the Company's accession to the 
Diwani, and that itis established in evi- 
dence of the witnesses that they have never 
been restored to the possession of it since 
that period, that it does not appear that 
they subsequently preferred any claims to 
the property in any Court of competent 
jurisdiction within the period limited by 
thesRegulations nor have appellants assign- 
ed any- fatisfactory reasons for having 
neglected to prefer their claims. The Court, 
therefore, considering the admission of ap- 
pellants’ claims precluded “in the first’ in- 
stance by s. 14 of the Regulation of 1793 
whichis extended to the Sadar Diwani Ada- 
lat by s.7 of Regulation VIII of 1793 they 
resolve and decree thatthe decree passed 
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. in this case on the 29th August 1794 by the 
Provincial Court of Appeal for the Division 
of Patna affirmed and that the appeal be 
accordingly dismissed”. 

In this suit a large number of the docu- 
ments were filed by both parties and wit- 
messes were also examined. The contents 
of the documents were embodied in the 
judgment of the Court in full and are, 
therefore, admissible in evidence without 
the production of the originals. The Dis- 
trict Judge, Mr. Hunter, did not pronounce 
it upon their genuineness or probative 
value, and it will be necessary in the pre- 
sent appeal to consider the evidentiary 
value of some of these documents. 

The earliest documents of title produced 
in the suit of 1792 were 7 kabuliyats. 

The first is by Raja Ranmust Khan and 
other talukdars of Parganas Chai, Champa 

-and”Rampur in the year 1135 F. (cor- 
responding to 1728) in favour of Qazi 
Muhammad Majid. The annual jama or 
revenue was fixed at Rs. 6,503-11-0 “after - 
deduction of*one-fourth” and the executants 
agreed that “they would, after the dedac- 
tion of the nankar allowance, pay the said» 
amount as usual season after season, «instal- 
ment after instalment into the treasury of the 
sarkar.’ It is suggested that Qazi Muham- 
mad Majid was.arepresentative of the Gover- 
nor of Bihar at that time, On the back 
of the kabujiyat there is a memorandum 
showing that out of the revenue demand of 
Rs. 6;503-10-9 a sum of Rs. 3,765 was estimat- 
ed as the nankar inam leaving a balance 
of Rs. 2,738-10-9 payable as rent. The 
talukdar Ranmust Khan appears to have 
been assessed at Rs. 3,130 of which Rs. 1,925 
was nankar and Rs 1.205 rent. 

There are three similar kabuliyats by Raja 
Ranmust Khan for the years 1731, 1732 and , 
1733; and three more by Lal Khan the suc- 
cessor of Ranmust Khan and by Raja Ratan 
Sahi the talukdar of Rampur for the years 
1758, 1759 and 1760 in favour of Maharaja 
Sunder Sahi Bahadur who, as we have seen, 
was the zemindar of Tikari in Zilla Bihar. 
- This zemindar acquired considerable power 
in the time of Ali Verdy Khan, who was the 
Governor of ‘Bihar and afterwards Nawab 
Nazim at Murshidabag, and it isestablished 
that he invaded Ramgarh and held posses- 
sion of that District for seven years. 

Tt is not explained how the kabuliyats 
came to bein the possession of the grantees 
as in the ordinary course of things the 

epattas and not the kabuliyats should have 
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been retained'by them; andes regards the 
three kabuliyats alleged to have beentexe- 
cuted in favour of Sunder Singh of Tikari, 
they cannot possibly be genuine for Sunder 
Singh died in 1759 and the period of his 
occupation of Ramgarh was between 1734 
and 1739. There are also other defects in the 
kabuliyats in favour of Sunder Singh which 
make it impossible for us to place any reli- 
ance upon these documents. ; 

With regard to the other four kabuli- 
yats, we know that Hemut Singh, the pro- 
prietor of Ramgarh, who ruled from 1604 
to 1661 made a kamil jama or assessment of 
revenue for the Whole of the Pargana Chai 
which was eventually the basis of the 
Decennial Settlement. We also know that 
Dalel Singh the successor of Hemut Singh 
killed the Jagodih Chief and drove away 
his son in or about 1719. This may be re- 
garded, therefore, as the second conquest 
of the taluk Jagodih. Bishun Singh held 
the estate from 1724 to 1763 and effected 
the third conquest of Jagodih in 1762. 
Makund who succeeded Bishun Singh 
carried out the fourth conquest in 1764. 
It is difficult, therefore, to see how Raja 
Ranmust Khan could have executed any 
kabuliyat in favour of Qazi Muhammad 
Majid in 1728 and 1731, 1732 and 1733, In 
my opinion these kabuliyats are of no value 
whatsoever. 

The next document is a patta dated the 
3rd Aghan Badi, Sambat 1819 (which cor- 
responds to 1762 A. D.} granted by Maha- 
raja Sri Bishun Singh to Raja Lal Khan 
in respect of five villages in Pargana 
Champa yielding an income of Rs. 1,502. 
This document was produced in the suit of 
1792. It was partly in Urdu and partly in 
Hindi. The Mouzas Churchu, Khirgaon, 
Oreya, Alaunn and Nauamap or Nimakhap 
are mentioned; in this document as yield- 
ing an income of Rs. 752. The grant is 
headed “baiswan” which is derived from 
the word “bdaitna” to sit and means “‘as- 
‘signed for a particular purpose” (see page 
86 of Sifton’s Settlement Report.) The 
comments of this document and the mean- 
ing of some of the words are obscure but 
this much is clear—that it was granted for 
mahal Jagodih and certaizt villages among 
whigh were included Sabergaon, Jagodih, 
Ambagit Tapa Barméria, Ichak, Rampur 
Patti, Surtipur and Karni“ Kzraundha, 
Inayat Chak, Kzramba Tappa, Jagodih 
Karamba and Tappa Machola, Parsa, Rang- 
pur Patti, Balegaon and Tappa Bedul, The 
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document alfo shows that the income of 
these villages was to be appropriated to 
the upkeep of the members of the grantee’s 
family and retainers. A similar patta 
_ given by Makund Singh in 1769 to Raja 
Shibnath Sahi of Rampur in respect of 
certain other villages shows that the grantee 
was to spendasum of Rs.15 per year on 
account of the salaries of Rajput gunners. 
‘There is another sanad of 1766 granted by 
Makund Singh to Raja Gulab Sahi of 
Rampur which also is a baiswan grant. 
But the Schedules and figures on these 
three sanads cannot be esatisfactorily ex- 
pinned are all that they show is that 

al Khan, Gulab Sahi and Shibnath Sahi 
got grants of certain villages as baiswan 
tenures in 1762, 1766 and 1763 from the 
- proprietor of the Ramgarh Raj. The fact 
is important because it is the case of the 
defendants that they have always remained 
independent of the Ramgarh Raj except in 
89 far as their revenue was payable through 
the Ramgarh Raj, The findings that the 
defendants were at any time baiswan tenure- 
holders would be destructive of the case of, 
the defendants, 

The grant of a service tenure in 1762 also 
accords with the known facts of history. 

It appears from Sitab Roy’s report that 
Ramgarh was invaded by the Mahrattas 
about 1748 and that Kamdar Khan, the 
amil of Narbat Semoy, for a payment of 
Rs, 22,000 agreed to deliver up the property 
of Jagodih Rajas to them for two months, 
After the Mahrattas left, Kamdar Khan 
attacked Bishun Singh,’and in 1752 Bishun 
Singh and Makund Singh gaye up to 
Kamdar Khan the whole of the country 
north of the Barakar which includes Par- 
gana Chai, while Lal Khan and other 
talakdars and the Raja of Ramgarh took 
the territory south of the river. In 1761 
war broke out and Kamdar Khan joined 
the Shahjada of Delhi ead was afterwards 
Shah Alam) agaimst the Naib Subedar 
Ramnarain, who was the Deputy at Patna 
of the Nawab Nazim. Kamdar Khan was 
defeated and in order to secure shelter 
within the zemindari of the Raja of Ram- 
garh he released to Bishun Singh the pro- 
perty» of the Jagodih talukdar notwith- 
standing the latter's remonstrances Itis 
intelligible, therefore, that the Chief of 
Jagodih should at this time have accepted 
a service grant from Bishun Singh. But 
Bishun Singh did not, retain the ruler- 
ship long. Shortly afterwards Buali Khan, 


KAMAKHYA NARAIN SINGH V. JAWAHIR KHAN. 


z l I. 
1023 - 


one of the Generals of the Nawab Nazim 
Kasim Ali, attacked Kamdar Khan and 
defeated him, He also defeated his co- 
rebel Bishun Singh at Ramgarh and he put 
Lal Khan in possessjon of the zemindari 
north of the Barakar annexing for the 
Nawab Nazim the territory to the south. 
Shortly after this the proprietor of Ram- 
garh upon payment of Rs. 55,000 secured a 
release from the Nawab Nazim of the terri- 
tory south of the Barakar and 6 mbnths 
later he by bribing the officers of the Muha- 
mmadan Government fora sum of Rs. 20,000; 
segured possession of the territories to the 


“north also. In 1763 Makund Singh” and 
both defeated by ` 


Bishun Singh were 
Asdullah Khan, the Moghul General at 
Ramgarh and Asdullah then restored Lal 
Khan to his zemindari. Bishun Singh died 
in that year and was succeeded by Makund 
Singh and Asdullah having been called 
away to assist the Nawab Nazim against 
the British and Kamdar Khan who had 
been reinstated also having retired to 
Pachete for the same purpose, Makund 
Singh re-conquered the whole of Parganas 
Chai and Champa. In 1765 the East India 
Confpany took over the Diwani of Bengal 
Bihar and as Makund Singh would not 
pay the Government due from him he 
was attacked by Captain Camac and Capi 
tain Goddard in 1769 and finally in 1772 
he was deposed and Tej Singh was declared 
to be the proprietor. : 

The plaintiff produces a patta granted by 
Sher Ali Khan on the 19th February 1770 
(the date 1185 in the document appears to 
have been an error in printing). The docu- 
ment bears the seal of the Qazi of the Par- 
ganas Palamau, Nagpur, and purports to be 
granted to Raja Makund Singh talukdar of 
zillah Jagodih, etc., with effect from 1178 
F. which corresponds to 1771 A.D. The 
revenue is entered a8 Rs. 9,501 Benares 
coin and a sum of Rs. 500 is declared to be 
the grantee’s allowance on account of inam 
nankar, The document recites that a sum 
of Rs. 5,500 is payable for Jagodih, Ram- 
pur, Pareria, Rs. 1,600 Itkhori and Dehas 
Rs. 401 for Kodarma, Rs. 2,000 for Jeyram- 
pur, Buzurg, Komo, Markacho, Nawaladha 
and Barsete. Thisedosument was produced 
in Mr. Hunter's Court in the suit of 1792, 
and there is no reason „for doubting -its 
genuineness. It shows that the taluk Jagodih 
was assessed to revenue by the Mughal 
Government as part of the estate of the 
Raja of Rampur. Mr. Sifton in his Settle- . 
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ment Report appears to think that it indi- 
cates that the taluk was separately assessed 
and that the Raja of Rampur was merely 
thə agent for transmitting the revenue to 
the Moghul Goverament. There is no 
ground for such a finding. The document 
recites that the sum of Rs. 9,501 has been 
fixed and assessed as the consolidated an- 
nual jama of the said zilla, The details of 
the various tracts of territory assessed are 
shown; but there is nothing to suggest that 


there was any division of the revenue or 


that the Raja of Ramgarh was not respon- 
sible for the whole of it. i e 
Next Makund Singh received a patta 
from Sitab Roy for the years 1179, 1180 
and 1181 Fs. in March 1772 for the Par- 
ganas of Sherghati, Chai, Champa, etc., at 
Rs. 21,000 per year. The details of this 
document are not altogether free from ob- 
scurity, but this much is certain that reve- 
nue was assessed on account of Chai and 
ampa. a 
ie on the, 30th June 1773 Tej Singh 
was granted a patta by the East India Com- 
pany at Rs. 30,000 for the years 1181 to 1185 
without deduction of nankar, This docu* 
ment is not disputed and its authenticity 
was admitted by the Jagodih Chiefs in the 
suit befofe Mr. Hunter in'1792. After the 
death of Tej Singh, Paresh Nath Singh in 
1781 made an engagement for Rs. 40,000 
inclusive of Rs. 10,000 on account- of naz- 
"The significance of these, Settlements 
with the Rajas of Ramgarh cannot be over- 
rated. Makund Singh had crushed the 
Chai Chiefs in 1764 and was.the only per- 
son who could engage for the revenue. After 
Kamdar Khan's death in that year he suc- 
cessfully defied the power of the Nawab 
Nazims and paid-no revenue for several 
years. In 1770 Kamdar Khan's successor 
Waris Ali was compelled to make terms with 
him and took an engagement for Rs. 27,000. 
Mr, Sifton states in his report that this was 
the annual revenue but it would seem from 
Sitab Roy’s report that this was the reve- 
nue for three years. It seems dmpossible 
to believe that either in 1770 or 1771 or 1772 
the paramount power would have paid any 
regard to the ChaisCleiefs who” had been 
completely and finally subdued. f 
But the Cha? Chiefs having assisted 
Captain Camac against Makund Singh it 
does appear that both he and his succes- 
sors for a time entertain some idea between 
17 72 and 1781 of making separate Settle- 
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ments with the Chai Chiefs but the inten- 
tion was never carried into action in con- 
sequence of Paresh Nath's objections and at 
the Decennial Settlement they remained 
tenure-holders as before. 

The intentions of the British Officials and 
of the Raja of Ramgarh in reference to the 
Chai Chiefs may be gathered from the fol- 
lowing docunients:— 

Shortly before his accession Tej Singh 
wrote a letter dated the 25th Assin (without 
year) to Babu Shib Nath Singh, the taluk- 
dar of Rampur, in which he uses the expres- 


. sions “but you arg in thesame position as I.” 


It is suggested that this is an admission 
that taluk Rampur was cc-ordinate in status 
with Ramgarh; but the letter does not neces- 
sarily bear this interpretation. 

Shortly after this Captain Camac sent a 
parwana to Lal Khan acknowledging his 
servicesandinforming him that he wished 
that an engagement for revenue should be 
taken for him by Government or that he 


‘should receive malkhana as a proprietor. 


There is no date on this letter, but it must 
have been written.. immediately after 


“Captain Camac’s conquest. 


In 1772 Tej Singh is alleged to have 
written a letter to Captain Camac through 
Chaudhury Nirmal Singh .and Mahtha 
Dharamdeo in which he observes that as 
Captain Camac had at Patna raised the 
question of the title of the Rajas of Chai, he 
(Tej Singh) would give the “rajgi” to all 
the three Rajas (that is to say Jagodih, 
Rampur and Itkhori) and would receive the 
proper amount of rent (revenue) from Rajas 
and pay it to Goyernment. The plaintiff 
in the present suit.denies the genuineness 
of this letter, but there is no reason to doubt 
its authenticity. 

e In 1777 Paresh Nath sends a parwana 
to his karpardazes and peons informing 
them that the Hakmi (the landlord's rent) 
in respect of nankar paid by Raja Lal Khan 
had been:remitted*from before and that no 
one should interfere in this matter. It is 
contended that this order indicates that 
about this time Lal Khan was claiming to 
hold some villages rent free on the ground | 


. that their income: represented the nankar 


allowance due to him as a malik er pro- 
prieter and that Paresh Nath admitted the 
claim. Ido not accept this contention and 
think that as the services for which the 


- jagir had been granted had not yet been 
- commuted Paresh Nath very. properly de- 


clined to take réVenue from the villages, 
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The use of the word nankar merely indi- 
batas tnat thə villagas had baen held bef wa 
1762 in lisu of narkar allowance. After 
that data and ‘certainly a‘tac 1764 the 
talu dar could not have been entitled to 
hol l any villages as nankar. 

Oa the 3-d December 1781 we find that 
Mr. Chapman, -who had taken over charge 
from VUaptain Camac of the civil administra- 
tion of Ramgarh, writes to-Lal Khan and 
Shib Nath Sahi of Rampur promising to 
decide his case on his return from Calcutta. 
On the 5th December there is another letter 
fron Mr. Chapman on the same subject. 
‘Apparently Pareshnath had as usual not 
beenable to pay his revenue and a Sajawal 
had been putin by the East India Company 
to collect it on his behalf. | Mr.-Chapman 
informs Lal Khan and Shib Nath Sahi that 
he had depfited Lala Subans Rai for. mak- 
ing the collection of one-fourth of the rents 
of the villages held hy them and that he 
would decide the case relating to their 
claim on account of nahkar on returning 
from tour.. He advises them that “they 
should approach the Lala and pay to him 
the sail one-fourth rent and appropriate 
to themselyés the three-fourths share of 
the produce.” 
was giveh and it is clear that whatever 
Pareshnath may have intended in 1/77 the 
‘Hust India Company never at any time re- 
cognised the claim of the proprietor of 
JagoJdih to hold any land rent or revenue 
free. It is said that collection through 
Subans Rai was an admission by Guvern- 
ment that revenue was payable direct by 
Jagodibh on the footing that he was either 
an actual proprietor or an independent 
Talukdar; but the fact seems to be that ‘the 
‘collection wks made on behalf of Ramgarh 
and with the assistance of his sheristadar: 
The ‘evidence of Daryao Singh in the suit in 
1792 clearly establishes this, Mr. Dallas, who 
succeeded Mr. Ohapman wrote on the Ist 
June 1782 that a saned and a robeof honuftr 
had been received trou Calcutta which 
‘suggests that on Lal Khan’s representation 
the Mast-India Company had decided to 
recognise Lal Khan as enti led to engage 
‘for the revenue andon the 3:d September 
of the same year Mr, Dallas acknowledged 
receipt of some revenue sent by Lal Khan. 
It appears, however, that on coming to 
know of the proposal Pareshmath objected 
and the sanud and the robe of honour were 
never delivered, Meanwhile the collection 
of revenue by the Sajanal proceeded and 
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on the 2nd October 1782 Daryao Singh, the 
Sajawal, was informed by, Mr. Dallas that 
Raja Pareshnath's sherisiadur was being 
sent to assist himin writing up and compar- 
ing the account. On the 17ih November 1784 
Mr D&llas directs Daryao that he should 
collect 2annas in the rupee from. the 
jagir villages. On the 14th December Mr. 
Dallas asks Daryao Singh to take bonds 
from Lal Khan and Shib Nath for their rent, 
and on the 14th January 1783 Mr. Dallas 
informs Lal Khan that bè will inqtire intô 
his objections (it is not known what’ their 
nature was) after the country has recovered 
from the drought and that in the meantime 
he should not “give way to anxiety.” I 
think its clear that Lal Khan’s ettorts to 
obtain recoguilion of his title as actual pro- 


.prietor to engage for Government reveuue 


never succeeded although at one time it 
very nearly didso. Pareshnath died in 1704 
and Lal Khan appears for the moment. to 
have given up the contest and the same 
yearehe executed a bond acknowledging a 
rentalofeRs. 656 12-0 per annum as payable 
fot his “j:gir villages,” The document is 
dated Ocwber 1704 and „was filed before 
Mr. Hunterin 1793, In order to show how 
the rent was arrived at the plaintiff . pro- 
dices a, duplicate amalnuma from his 
sheristh purporting to be an order froin 
Raja Manivath Siugh confirming the grant 
of villages previously made to Raja Lal 
Khan and informing the ratyatsanu Mahatas 
accordingly, Tnis document shows that a 
total of 21 mouzus comprised the grant of 
wuich a portion was hus jagir yieluing an 
income of Rs. 1,692 and tue rest a jagir for 
the mainttnance of the grantee’s seven bro- 
thers producing an income of Rs,71z. A quar- 
ter of the total income of Rs. 2,582 comes to 
Rs. 615 which is about Rs. 12 short of rental ` 
shown in the bond. ‘The reat, however, 
‘does not appear to have been paid and 
Maninath Singh sued Lal Khan and Shib 
Nah Singh in the Court.of the Zillu Judge 
at Unatraiu Ramgarh and in buab buli & 
comprdutse was etecied ou tue lob Decem- 
ber 1736. Tlitwis compēvusov sows buat 
Raja Lal Khan was huldiug 21 mouzas of 


“waich the kamil jama was Rs,” Lyo aud 


the malguzurt was Ks, 699 8:0.. Six villages 
were surrendered Lu the proprietor of Itan- 
garh a: a security tor the payment of this 
mulguzart ad ib was agreed that as long 
a> Lue arrangements were nét inaue lor we 
payment of this amount the villages would 
remain in the possession of the proprietor, 
. 
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An attempt has been made toshow that this 
compromise recognized Lal Khan’s liability 
to payrevenue and not rent; but the ex- 
pression ‘‘malguatri sarkari’ may mean 
both rent and revenue, and as [ will 
show later that before the Decennial Settle- 
‘ment rent in the English sense wes not 
undertsood and that every occupier of land 
was liable to pay revenue to the State whe- 
fher he was a raiyat, tenure-holder or 
proprietor. Ido not think, therefore, that 
anything turns on the meaning of the ex- 
pression ‘‘malguzgri sarkari” in. thie com- 
promise petition. That Lal Khan definite- 
ly admitted his status as a jagirdar further 
appears from aletter written by Mr. Leslie, 
the Collector of Ramgarh, to the President 
of the Boardof Revenue on the 9th July 
1788, in which he submits a return show- 
ing the kamil jama of each jagirdar includ- 


ing Raja Lal Khan in that category. He- 


reports that 15 villages are in Lil Khan's 
possession and that he is liable to pay 
three annas in the rupee on the kamil jama 
of 1782, Apparently he was asked to report 
upon the actual produce of the jagir’ and 
he replies “itis not in my powef to give 
you any estimate of their present produce, 
being apprehensive that an inquiry into 
this matteron my partmight bethe means 
of creating a disturbance. Though from 
the nature of the tenure by which 
the jagirs are held, as-will appear from 
the enclosed sanad and translation, 
many cases, it will be eupposed, might 
oceur in which they would revert to the 
Raja, yet the custom of their devolving 
from father to son is now'so established 
that Ifear any sudden innovation would 


beattended with bad consequepces, and ' 


{see no other way of breaking through it, 
(should you think such a measure expedi- 
_ent) than by permitting the Raja to resume 
them onthe death of the present incum- 
pbents,” The sample sanad attached to, 
Mr. Leslie’s letter shows that the jagirdar 
was liableto maintain peons. probably for 
guard duty. No reply was given at the 
time by the Board to Mr. Lesile’s sugges- 
tion that the jagirs should be resumed on 
the death of the Mploerbut*fhey acceyted 
the finding that the Chai Chiefs were jogir- 
dars. : 

Frustrated in their attempts to get a 
eepaiate Settlement the Chieis cf Jegccih, 
Remypur, Itkhoti therevyen eved fer the 
establisLn.ept afetheir prcyrietary milhiot 
right in the Court of Nr. Hunter, uudge 
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ment was given by the Trial Court on the 
l7th December 1793, by the Provincial 
Court of Appeal on the 29th Angust 1794 
and by the Sadar Diwani Adalat on the 8th 
November 1795. It appears ‘thatin 1800 a 
further attempt was made by Raja Petambor 
Sahi, Rampur Balaghat, for recovery of 
proprietary right to 4 mahals within the 
Pargana Chai. That suit was dismissed 
by Lieut. Col. Freyer on the 14th June 1800 
who found in his judgment that as Mr. 
Hunter had dismissed the plaintiff's claim 
tod of the ahals inthe earlier suit on 
the ground that the plaintiff had been out 
of possession since 1764, this suit also 
was liable to dismissal on the same ground. 

For the next 40 years we do not hear 
anything more about the Chiefs of the 
Pargana Chai, but on the 22nd November 
1839 Mr. Ouselay, the Agent to the Gover- 
nor General, wrote to Lieué. Thomas 
Simpson, the Personal Assistant to the 
Governor-General’s Agent, asking him to 
submit a statement of estates, jagirs and 
their malguzars and he enclosed in his 
letter a form (Ex. 11 (a) tobe filled up. In 
reply a mulki form was filed by Bed Khan 
on the 17th August 1842 containing a 
statement of “goshwara villages” in his 
possession appertaining to mahal Jagodih, 
the “remarks” column of which contains 
a history of the Jagodih Chiefs. It is there 
stated that only 21 mouzas were left as 
nankar to Bed Khan, ancestor of Raja Lal 
Khan and 394 mouzas to Raja Shib Nath 
Bahi grandfatter of Raja Gauhar bahai 
after, Makund Singh had treacherously 
captured their country; that after Mr. 
Camac invaded Ramgarh, Lal Khan and 
Shib Nath Singh helped to win over Tej 
Singh to Mr. Camac’s side and Tej Singh was 
recognised as the proprietor of Ran.garh 
and that Tej Singh acted perfidiously in 
not causing Lal Khan's nankar villages to 
be separated from Ramgarh; that after the 
death of Tej Singh Mr. Camac’s intention 
tg recognise the Jagodih Chiei's right to 
separation was not carried out owing to the 
opposition of Raja Pasesbnath Singh. Bed 
Khan further sscerted that no rent was ree 
aliced for his nankar villages. from the 
tme of Nawab Kasim Ali but that Meska- 
raja Maninath diugh upon his accession 
claimed acne-fourth share, and as Le 1Lie 
atebed a suit en ehraanama was excculedl 
by him cn the ]7th Noven:ter 1795 unoer 
which Le accepted 6 mcuzas of Jigodih ab 
security Jor went of the nenkar villages 


J 
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léaving tHe remaining 15 mouzas in the 
possession of Bed Knan. On the 27th 
August 1842 Sidhnath Singh, the son of 
Maninath Singh, filed an objection against 
Bed Khan’s mulki form asserting that Bed 
Khan was his jagirdar and had no proprie- 
tary interest in mouza Jagodih. He also ob- 
jected that he could not tile his own form 
till Bed Khan had filed a revised form. The 
. order of the Collector upon this objection | 
was that the Maharaja of Ramgarh was at 
liberty to state in his multi form the right 
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were maintained each in his Raj they 
were directed to pay their tribute which 
was then converted into a fixed rental to 
the Raja of Ramgarh? The Rajas of Ram- 
pur, Jagodih, Paroria and [tkhori accepted 
these terms and have been made -shikmi 
tafukdars. The Raja of Pitij, who was a resi- 
dent of Gaya, refused to agree and made 
over his taluk to the Raja of Kandi, into 
whose estate this taluk has merged and 
the title has been lost. Similarly the Raja 
of Parsote succeeded in saving his estate 


which he considered the Ohiefs of Jagodili eirêm being merged into that of Ramgarh 


and Rampur to possess and to make such 
entries in his own form as he thought 
proper. 

On the 2ist January 1848 Raja Sheoraj 
Khan filed a statement inthe oftice of the 
Agent to the Governor General in answer 
to a request for information as to particulars 
of the title under which he held and stated 
that he was holding taluk Jagodih im 
Pargana Chai as zemindar and proprietor 
by virtue of a maintenance giant given by 
Raja Makund Singh and that he was hold- 
- ing 15 of the 21 villages covered by the 
grant in accordance with the terms of an 
rile a executed by the Raja Maninath 

ingh, 

In 1859 a Survey was undertaken of the 
_ Ramgarh District and in consequence of an 
order made by the Superintendent of Sar- 
vey the proprietor Maharaja of Ramg rh 
filed a statemen: containing certain parvicu- 
lars of the villages held, by him. In this 
statement he declares that 16 mouzus in 
taluk Jagodih were held as jagirs for good ° 
will and service by Raja Sheoraj Khan and 
Raja Bed Knan, . A 

Seventeen years later the local authori; 
ties did not accept this view and on the 
8rd April 1876 a report was submitted by 
Mr. Robinson, the Commissioner of the 
Chota Nagpur Divisior, to the Assistant 
Secretary to the Government of Bengal ên 
the land tenures of Hazaribagh in which 
the following account appears: — ° 

“Shamilut or shikmi tuluku. In para. 5 I 
have mentioned that Pargana Chai was 
composed of five petty Rajas. These Rajas 
were semi-igdependent only paying tyibute . 
fo Raja Lal Knan and when merged into 
Ramgarh Continuing to pay tribute to the 
Ramgarh Raja. When the country was 
taken by the English and its Settlement 
was being made these Rajas endeavoured 
to get Settlements made with them direct 
"but their eflorte failed and though they 
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and the estate'was made shamilat taluk 
asalso was Pas gana Kodarma butthe circum- 
stances relating to this last and its sever- 
ance from the Ramgarh Estate, ete., are re- 
lated in a separate Chapter. There is a 
legend that there were two more such. 
shikmi taluks, viz, Tiliyaand Gola but they 
have long been extinct and have merged 
into the Ramgarh Estate.” . 
It is ‘contended by the appellant that this 
report was the basis of the statements made ° 
by Mr. Hunter (afterwards Sir William 
Hunter) in his Statistical Account of Hazari- 
bagh and Mr. Lister in his Gazetteer jor 
the Hazaribagh District and Mr. Sifton in 
his Settlement Report of the District re- 
garding the status of the Chai Chiefs and 
that Mr. Robinson was completely in error 
in regarding the Chief of Jagodih- as a 
proprietor, his proper status being that of 
a tenure-holder governed by the ordinary 
rule as to resumption applicable to jagurs 
in the Ramgarh Estate, s 
Io addition to these -documents there is 
a set of awarzas prepared in the Office 
ofthe Raja of Ramgarh ranging frum 
1774 to 1900 (Ex. 19 series to Ex. 21). The 
earliest Ex. 15 (r) which is dated 1782shows 
that Raja Lal Khan held a jagirdari ` 
tenure of 21 mouzas. The income from 
each mouza purports to be shown against 
it the total being Rs 2,480. The rok hakmz 
or the landlord's demand is shown at 6- 
annas in the rupee, that is, Rs. 930 anda 
collection “of Rs. ¿17 is shown as having 
been made through Daryao Singh. Tus 
document eis obvivugly intended to relaie 
to the period when Mr, Dallas gave orders 
that the jagirdars should, pay -annas in 
the rupee ou their kamil juma. A similar 
document of 1785 shows the landlord's reut 
at Rs. 649-40 and obviously relates to 
the period after the jagirdars had executed 
the kabuliyat or bond” of 1784 by the pen 
of Sumer Singh on the 7th Kartick Sudi 
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Sambat 1841. Inthe awarza (Ex. 15(¢)) for the 
year 1780 the rent is calculated at 4- 
annas in the rupee and is shown as 
Rs. 65680 It relates to the period after 
the c»mpromise when six of the mouzas 
were ‘assigned to the landlord as security 


forrent. The landlord’s rent, after making 
allowance for the depreciation in the 
curfency, is entered as Rs. 640 and 


ace rds with the figure shown in the com- 


promise petition filed by Maninath Singh 
in the Collector's Cyurt printed at page 75 
of the paper-book. “Owing to exchange o 
villages the gross income of the 21 villages 
is shown as Rs, 2,602 in 1786, but after 
the compromise the income of the 15 vil- 
lages remaining in the jagirdars’ possession 
is shown in the awarza of 1788 (Ex. 45 (g)) 
as Rs. 1,982 and it remains at this figure 
till 1863. In the awarza for 1774 (Ex. 15 
(a) ) the income is shown as Rs. 1,899 and 
so also in 1776, 1777 and 1778. In the 
awareas forl1774, 1776 and 1777 five vil- 
lages of Pargana Champa appear, but these 
go out inthe awarza for 1780 which’ ré- 
lates to Dalla’s time and the numbér of 
villages increases from 16 to 21, and the 
total income to Rs. 2,622. 

The learued Sahordinate Judge has de- 
clined to place any reliance upon these 
papers on the ground that they are ex parte 
and prepared in the gemindar's sheriste, 
and, that the defendant: eannot be bound 
by them. That is perfectly true. It is also 
true that many of the entries in these docu- 
ments aré not now intelligible. Neverthe- 
jess so faras they go, I think they are 
good corroborative evidence of the title set 
up by the plaintiff. They show thatsince 
1774 the plaintiff has always asserted that 
the Chief of Jagodih was his jagirdar. 
Papers which are nearly 150 years old 
ought not to be regarded in a hypercritical 


- spirit and it is our duty, unless there is 


clear evidence of forgery, to see whether 
they cannot be reconciled with the other 
old documentsin the case. In my opinion 
they caunot support the case of jhe 
plaintiff. a 

. The same observations apply* generally 
to the other documents produced hy the 
plaintiff except where there is clear evi- 
dence that they are not genuine. I do not 
think we are justified in i¢jecting them 
on the ground that copies were admitted 
inthe snit of 1792 without sufficient proof 
of the loss of the “originals or that the 
persons executing or writing them on behalf 
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of the respective parties have not been 
shown to have possessed the authorily to 
doso. The kahuliyat or bond of 1734 was 
executed by Somer Singh on behalf of the 
jagirdars of Jagodih, but if hesigned in 
the jagirdas’s presence and the signature 
was what is known in the vernacular as 
“bakaiam” ie, by the hand of some cne 
else, the qnestion of a ithortty arises. 

The evidence of the plaintiff, therefore, 
leats to the following conclusions. 

The country ef the Chief of Jagedih 
lying within Pargana Chai was brought 
under the dominion of Hemant Singh, the 
Raja of Ramgarh in :640. Itis possible, 
as has been fund by the Subordinate 
Judge, that the Jagodih family is older 
than the Ramgarh family and that the 
Chief of Jagodih was the most power- 
ful of the minor local Chiefs in that part | 
„Of the country, who all owned allegi- 
ance to Ramgarh. Hemnt Singh made an 
assessment of the annual produce of the 
„villages lying withinethe Jagodib Chief's 
territory and prepared the kamil jama 
upon which the l'ermanent Settlement was 
eventually made, The authority of Ram- 
garh was frequently disputed; but in 1764 
Madan Singh tinally reduced it. From that 
time the Chief of Jagodih lost all his vil- 
lages except 21 which were situated in the 
neighbourhood of his home and were grant- 
ed to him by the Chief of Ramgarh on cone 
dition of service. 

It is now urged ‘on behalf of the appel- 


. lants that these 21 villages were ancient 


nankar villages; i. e„ villages given in 
lieu of the allowance given by the Moghuls 
to zemindars. for collecting the revenue. 
But in support of this there is no evidence 
beyond the assertions made by the Chiefs 
of Jagodih from time to time. There is evi- 
dence that in 17281731, 1732 and 1733 the 
Chief of Jagodih executed kabuliyats in fav- 
ourof some representative of the Moghul 
Emperor. I doubt the genuineness of these 
kabuliyats but even if it be admitted that 
at that time the Chief of Jagodih was 
paying revenue direct tothe Moghuls, it 
seems clear that by 1764 his State had 
“been Completely conquered afd absorLed 
by Ramygarh. ` 

This evidence shows that for sometime 
the Jagodih Chiefs held the 21 muuzas 
as tenure- holders entitled to hold the lands 
free of rent forthe services reqnired of 
them. Tt is presumed that as their terris 
tory lay on bothsides of the Grand Trunk 
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Road those services consisted of policing 
tne road And of otherwise assisting the pro- 
prietor wien necessary. In 1772 and 1773 
reuta) pei-s to have been realised from them, 
because after the advent of the Mast India 
Oompany it was no longer necessary for 
the zemindar of Rimgarh, as was observed 
by Mr. Leslie, to keep a rabble army of 
retainers. In 1776 the rent was definitely 
commuted to Rs. 653-12-0 and 6 villages 
were assigned as security for the same. 
my opinion this evidence is sufficient to 
rebut the entry that the villages in suit 
are held undera shikmi® taluki. A judi- 
cial finding though not res judicata was 
entered to this effect in 1905ia a suit in 
which the proprietor of Ramga’h sued 
Hiram Khan, the Chief of Jagodih. for the 
rent of the years LYDSS to 1961 Sambat də- 
scribing him as mashruti (conditional) 
jagirdar and obtained a decree against him. 

1 propose next to consider the evidence 
upon which the respondent claims that 
the Sattlement Om er's entry that Jago lib 
was a shikmi taluk is correct. Hiram 
Khin in his mortgage in favour of Rit 
D.O Ghosh deseribed the moitgaged pro- 
perty as revenue free nankur dehat. In 
his written statement in this suit the claim 
to a la'eheraj light is withdrawn and it 
is pleaded that the mortgagor isa tuluk-lar 
within the meaning of 8.6 of Regulation 
VILI of 1793. In argument before the 
learned Subordinate Judge that case was 
changed, and it was suggested that the 
mortgagor shculd have. been held to be an 
actual proprietor under s. 5 of the Regula- 
tion. It is now urged that Tef Singh's 
letter of 1772 to Capt. Camac at Patna 
shows that the Chief of Jagodih was pay- 
ing revenue to the Hast India Company 
through the Maharajah of Ramgarh. The 
letter certainly does contain a promise to 
take revenue from JagoJdih but the promise 
was never carried oute 

Next it is said that in 1777 Pareshnath 
acknowledged the existence of some nankar 
villages and, therefore, he had a pfoprie- 
tary right when he is3ned a parwana on 
Patlu peon not to realise rent from the 
nankyr villages granted to Raja Lal Khan. 
I have shown that the letter does nyt con- 
tain anv such admission. Onthe contrary 
it was Pdreshnath who objected to Tej 
Singh's promise being carried out and in- 
siste l that Lal Khan was a jagirdir. Tne 
Awarezas of 1774, 1776, 1777, 1778, 1780 
and 1782 refer to the 21 villages held by 
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Lil Khan as jagir and are inconsistent with, 
any aimission that he was holding nankar 
land asa shikmi or independent talukdur. 

It is said that in the ekrarnama delivered 
by Maninath in 178! Maninath declares 
that the said Rajas hive set apart one-fourth 
their villages on account of Government 
revenue. The word “ malguzari” may 
mean both rent and revenue and before 
the Permanent Settlement rentin thetEng- 
lish sense was unknown. It was not ina 
curate to say that a tenure-holder was pay- 
ing revenue to his landlord. That Lal 
Khan was a jagirda“o Maninath’s optnion 
is clear from his written statement at page 
50 of the paper- book which was filed in the 
suit of 1792. Mr. Camaz in 1780 no doubt 
wished a separate engagement to be taken 
from, Lal Khan and so did Mr. Chap nan 
but that wish was never carried out. The 
payments made in 1782 to Daryao Singh 
do not show that they were male in his 
capacity as an independent taluklar or 
other actual proprietor. : 

It is next poiated out that in his appeal 
petition to the Sadar Divuni Adalat (paze 
87 of the paper-book) Bed Khan asserted 
that the snit of 1792 was for 406} villages 
besides nanker villiges the jama of wnich 
in rupees was 6,501. Iu 1843 Shiv Raj Khan 
in the declaration of heirship (page 120 
of the paper-book) asserted that he held 15 
villagesrevenue free. Iathe mulki forms filed 
in 1842 assertions of the ‘same kind were 
made, These assertions do not carry the 
case very far. 

With regard to the Acts ot Government, 
we find that Ramgarh was settled for one 
year in 1771, for three years, from 1772 to 
1774 and for 5 years from 1775 to 1780. 
The “first of these documents makes an 
allowance of Rs. 509 on account of inam 
ninkur. The other two do not. These 
documents donot in any way show that 
there were anv nankar villages in the pos- 
session of Lal Khan. It is possible that 
in the time of the Moghuls before the ac- 
cession of the Hast Iudia Company to the 
Diwani some nankar allowance used to be 
granted tothe Chief of Jagodih, but there 
is no ewislence thgt giter 1765 they wera 
allowed any n«nkur or to retain any lands 
in lieu thereof on the footing of any pro- 
prietary right. The evidence on the con- 
trary shows that after 1764 Makund Singh 
deprived them ofall their lands of the 21 
mouzas which he assigned to them for thelr , 
maintenance, a 
o 


. . 
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Tt is dohtended that though the Chai 
Chiefs lost their proprietary right to 4064 
mouzas they retained it in that small frag- 
ment comprised in the 60} mouzas which 
were the subject of the suit of 1792 and 
that, they were atthe time of the Perma- 
nent Settlement actual proprietors in respegt 
of that fragment. Apart from the effect 
of the Permanent Settlement on the status 
of actual proprietors who did not make a 
separate engagement with the Government, 
to which subject I will presently refer, it 
seems to me clear that at no time after 


1761 ‘was the Chief of Jagodih holding any ° 


land in proprietary right. 

The entry, therefore, that he was a shikmi 
talukdar in the sense of a dependent taluk- 
dar paying revenue through another seems 
to me to be supported by no evidence aé all. 

It is clear that the Settlement Officer 
was using the term “ shikmi” or “shami- 
lat” talukdar as meaning a dependent pro- 
prietor who was entitled to separation as 
an actual proprietor and who was paying 
revenue through another. The term has 
been used to indicate any tenure-holder* 
who dates hack to the Permanent Settle- 
ment by Mr. Field in his Introduction 
tothe Bengal Regulations and by the High 
Court- in Calcutta and by their Lordships 
of the Privy Council in various decisions. 
“ shikam” is the Persian for belly and 
shilemi taluk means literally a taluk within 
the belly of another or dependent upon an- 
other, and “shamilat” means joint or co- 
ordinate; and the ordinary meaning of the 
term “shikmi talukdar” is a talukdar 
who may or may not be an actual proprie- 
tor. At the time of the Permanent Settle- 
ment the East India Company found in 
this Province many classes of persons*who 
all claimed tobethe owners of the soil Some 
were ancient Chiefs and Rajas, othera be- 
longed to great land-holding families which 
had come into existence during the Muham- 
madan Government; others were officers in 
the employ of the Moghuls; others again 
were farmers who had in course of time 
- begun to claim a prescriptive right to the 

office, Some were called zemindars ‘and 
others were called talwkdsrs or Chaadhurys. 
The talukdars were divided again into two 
classes, namely, independent or Huzuri 
talukdars who paid their revenue direct 
to Government, or shikmi or mazkuri or 
dependent talukdars. These again were 
. divided into two classes, namely, those 
who were actual proprietors of the soil and 
hd 
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paid their revenue through another proptie- 
tor and those who were not actual pro- 
prietors. Section 5 of Regulation VIII of 
1793 empowered the East India Company 
to treat as actual proprietors the shimi 
and dependent talukdars enumerated in the 
section. A talukdar in whose taluk the pro- 


prietor, through whom he was paying reve- 


nue had no proprietary interest, was entitl- 
ed to separate himself unless he was under 
s. 6 debarred from:so doing by his 
title deeds. The need of the Fast India 
Company for mongy was great and as there 
was no timeto make a detailed inquiry, 
they decided to treat as the actual owner 
of the snil the person with engagement for 
the revenue The result was that all those 
talukdars who were actual proprietors but 
who failed to separate themselves ceased 
to be proprietors and became tenure holders 
or tenants in the English sense.. They. 
fell into.the category provided by s. 7 which 
runs as follows: “talukdavs whose taluks 
are held under writings or sanads frem 
zemindars, or other actual proprietors of 
Yands, which do not expressly transfer tLe 
property in the soil, but only entitled the 
talukdar to possession so long as he con- 
tinues to discharge the rent, or perform the 
conditions stipulated therein, are cousicer- 
ed as lease-holders only” In s.8 special 
provision is made for jungleburi taluks 
which, although to all intents and purposes 
proprietary estates, are classed as lease- 
holds.: The Regulaticn makes a sharp dis- 
tinction between revénue and rent although 
the contrary kas been sometimes said, Jn 
the opinion of the framers of the Code 
revenue was that which was payable to 
Government by the zemindar, independent 
telukday or other actual proprietor who 
took Settlement for the emindaxt. All 
other persons holding mal lands in the 
estate were suco:dinate in status and were 
liable to pay rent &nlegs exempted by tle 
terms of the engagement or by special 
contragt with the zemindar. It was iLe 
duty of the zemindar or independent 
talukdar engaging with Government to 
take in his turn the necessary gngagements 
from the taluhdars dependent upon ebim. 
The Muhamniedan Government had 1e- 
cOgnised no rights of property in thesoil in 
any one except Government and every 
person holding any interest therein had 
been liable to pay revenue to the Crown, 
and although there issome evidence that 
rent inthe English sense of payment for 
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the use and .occupation of a land toa pri- 
vate proprietor other than the King had 
ebeen knowa in Hindu times, the Muham- 
madan Government declined to subscribe 
to any such economic theory. The result 
was that the Collector of the revenue was 
at most entitled to a fee in addition to the 
revenue demandable from the raiyat. But 
the East India Company bringing with 
them a wholly different conception of the. 
ownership of land decided to establish a 
middle class in whom ewould be vested a 
right in the soil, and they carried out this 
intention by enacting that the zemindar 
was entitled to contract for rent from his 
tenants without any reference to the re- 
venue payable by him to Government. The 
rents, for some years were regulated by 
custom but though an attempt was made to 
protect the raiyat against competition rents 
by the Legislature the growth of popula- 
tion which followed upona period of settled 
Government created such a sudden and 
urgent demand for land that the attempt 
met with signal failure. 


Next in order to put a stop to the enter- 
tainment of applications for separation long 
after Regulation VIII was enacted and to 
protect the rights of purchasers of estates 
sold for default of revenue, Regulation I 
of 1801 directed that a dependent talukdar 
entitled to separation who failed to make 
his application within one year, was to be 
debarred from making any application to 
-separate but that in other respects his 
rights would not be alfected by the Regula- 
tioa. This proviso, in my opinion, merely 
saves such rights as a dependent talukdar 
may claim as atenant. It is a contradic- 
tion in ferms to say thata dependent taluk- 
dar who had lost the right to separate 
himself could continue to remain an actual 
proprietor co-ordinate in status with the 
zemindar who had engage@ for the revenue, 
The rights that were reserved to him were’ 
rights in regard to succession, transfer and 
the like. It may be conceded that if a Ue- 
pendent talukdar had been an actual pro- 
prietor he would become a tenant liable to 
be resumed for escheat but on no other 
ground ; but if-he was not formerly aneac- 
tual proprietor his status would be govern- 
ed by contract or custom. 


_ A reference to the resumption Regulations 
in respect of lakherdj lands which were 
passed in the same year leads to the same 
conclusion also, 
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The effect of Regulation XIX of 1793 and 
Regulation If of 1819 was that resumed’ 


lauds less than 10J bighas in aréa were ` 


annexed to the tenureeof the dépendent’ 
talukdar if any in whose taluk they were 
situated. In other words the relationship 
of landlord and tenan; 
by law between the talukdar and the 
holder.of the lands. There is, therefore,’ 
nothing startling in the view that all de- 
pendent talukdars became after 1801 the 
tenants of the proprietor of the estate. 

sin éhe lower Court ancase seems to haye 
been made that tnetalukdar of Jagodih was 
in effect a lakherajdar atthe time ofthe 
Decennial Settlement; but that case has 
been abandoned before us and now upon 
the facts it is not arguable. .The case now 
argued “is that he was in possession of 
nankar lands as a part of his ancient 
zemindari and that at the time of the Per- 
manent Settlemen: they were assessed to 
revenue in conformity with the Regulations 
and that by arrangement the revenue was 
gomputed at the income of 6 mouzas which 
were assigned as security to the proprietor 
who undertook the duty of paying it to 
Government. Such a case is intelligible; 
but, in my opinion the answer to it is that 
it is not suppurted by the facts. It is 
difficult to see why the proprietor of 
Ramngarh should have undertaken the 
position of a mere post office jor the 
trasmission of the revenue and what 
remedy he had against the talukdar in 
case of default. Under the Regulations 
his estate was liable to be sold for the 
talukdar’s default unless he chose to pay 
the arrear himself. ln my opinion the cun- 
sideratign for the grant of the 21 villages 


*was that the Chief of Jagodih accepted 


the status of a tenure-holder and he was 
confirmed in that position by the Permanent 
Settlement and he has continued to occupy 
it ever since. 

The next question is whether the Settle- 
ment Officers entry that the tenure is not 
resumable igscorrect. ; 

On his part of the case the plaintiff puts 
his argument as follows: He says that 
although it was open*to “the proprietor of 
the Ramgarh Estate to creaté a tenure that 
would pass an absolute estate of inheritance 
he has infact never doneso at any time 
and that even an istimr ri mokarrari 
tenure which for a long period was con- 
sidered to be such an estate has now been” 
held to be an estate resumable on failure 


was established’. 
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of male heirs in the direct line of the grantee 
and that a jagir is the highest form: of 
tenure known in the estate and that it has 


‘been held ‘in repeated judicial decisions 


and though originally a tenure for life it 
has by custom become an estate in tail 
male: Ram Narain Singhv Chota Nagyur 
Banking Association (1), Pratap Udaipath 
Sahi Deo v. Ganesh Narain Sahi (2), 
Srinath Roy v. Pratap Udai Nath Sahai 
Dee (3) and Sifton's Settlement Report 
page s9. A jagir which was originally a 
life-grant,has by custom acquiredimmunity 
form resumption except on failure of male 
heirs in the direct fine of the grantee and 
as there is no tenure within the estate with 
privileges higher than this,the plaintiff is 
willing that the taluk in suit should be 
recorded as 1esumable like other jagivs. 
In about 1777 Mr. Heatley reported that the 
income of Ramgarh Estate was Rs. 1,53,000; 
but it was found that the proprietor 
was seldom able to pay a revenue of 


Rs. 30,000 because he had alienated large ° 


tracts of country as jagirs. In 1788 Mr. 

Leslie reported that these jagirs should 

be resumed by the proprietor on the death” 
of the holder at the time but no brders 
were passed by the Board of Revenue and 
the evidence isthat by custom the jagirs 
have in fact become hereditary and that 
sometimes a succession feeis exacted. It 
js truethat since 1764 there is no evidence 
that any services have been actually per- 
formed by the talukdars; but, in my opinion, 
the evidence shows that the condition of 
the grant was service. The situation of the 
tuluk in the neighbourhood of the Grand 
Trunk Road and the unsettled condition 
of the times which compelled the Ramgarh 
Chief to retain armed forées and the ad- 


mission of the talukdar himself in 1784 eunder this Chapter.” 


show that the grant must have been con- 
ditional upon service and that it was a jagir 
in the true sense. As there is no question 
of the land being lakheraj and as the land 
is included within the ambit of the plaint- 
ifs estate, the burden of prving the 
incidents ofthe tenure before the Settle- 
ment Officer rested upon the talukdan, The 
sole ground upon which the Settlement 
Officer appears to” haye arrivedeat his con- 
clusion was that Jagodih was entitled to 
be separated from the Ramgarh Estate in 


@) 70 tnd, Cas. 232; (1921) Pat. 369. 
(3) 82 Ind. Cas. 879; 28 C, W. N, 145: (199 
x ne A LR, 19-3 P, CG 217; 33 ai Tt pie 


et 
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1793 as an independent taluh and that the 


Chief had continued to pay Government 


revenue since the Permanent -Bettlement 
through the proprietor of Ramgarh. In'mý 
opinion there was no reliable evidence for 
such a conclusion. There is no evideLce 
that Jagodih ever paid any revenue through 
Ramgarh before 1793 or that he w s entitl- 
el at that time to: be classed as an actual 
proprietor. In my opinion, therefore, the 
entry that the taluk is not resumable is in- 
correct and the plaintiff is entitled to have 
it declared that the taluk is resumable 
upon failure of male heirs in the male line. 
The question may he asked “whose heirs?” 
Theanswer, I think, is that the tuluk is 


.resumable upon the failure of male heirs 


in the direct line of the original grantee 
Lal Khan. : 

It remainsnext to consider whetherthe con- 
tention of the respondents thats. 258 of the 
Chota Nagpur Tenancy Act is a bar to the 
suit. ; 

Now s. 83 of the Chota Nagpur Tenancy 
Act, 1908 (Bengal Act VI of 1908) enacts:ag 
follows : fe 

‘(1) When a draft Record of Rights has 
been prepared under this Chapter, the 
Revenue Officer shall publish the draft in 
the prescribed manner and for the }re- 
scribed period, and shallreceive and con- 
sider any objections which may be made 


_to any entr, therein, or to auy omission 


therefrom, during the period of publication. 
(2) When such objections have been con- 
sidered and disposed of in the presezb- 
ed manner, the Revenue Officer shall finally; 
frame the record, and+hall cause it to be 


finally published in the prescribed manner, | 


and the publication thall be conclusive evi- 
dence that the record has been duly made 


When the draft record of Mousas Paro 
and Jagodih was prepared and publisl.ed, 
an objection was made by the Maharaja cf 
Ramgarh on the 10th February 1913 trat it 
might be recorded that the shakmi taluk was 
heldin jagirdariright in lieu oj service and 
that the word “resun able” might be entered 
jn column 5 of khewat No.2. On the 18th 
August 1913 Mr. N. N. Ghosh recorded an 
orver declaring that the entry was*coriect 
and Yeclining to n.akeany altesation. ‘Ihe 
matter then appears to have -been taken 
by the proprictor: of Ramgarh to the 
Settlement Officer Mr. Sifton, who-on the 
Ist February 19,4 recorded the following 
order j= : : 
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“Qrder in ofse under s.8yof the Chota 
agpur Tenancy Act,” 
. “L have heard Pleaders and Counsel upon 
the question ‘of the nature of the terms of 
Rampur; Jagodih, Itkhori and Paroria and 
Barsote. I reserve my orders until [should 
have had an opportunity of studying the 
paper-books of two proceedings in the 
High Cuurt on the relevancy and meaning 
of which the parties were at variance. It 
is not necessary for me at. this stage to 
writea detailed judgment as the parties 
will have an opportunity after final publi- 
cation of proceeding int a formal suit. 
After reading the evidence produced, I 
ain satisfied that these tenures are not of 
the same origin as the jagirs founded by 
the Padnia Raja and his predecessor. They 
have hitherto been regarded and treated as 
shikmi or stamilut tiluks and they pro- 
bably existed as independent properties 
before the Ramgarh Raj was established, 
and 1 dan find nothing in their recent 
history to change the status of the holders 
-Of these taluks As they were not originat- 
ed by the Ramgarh*Raj I findthem to be 
not resumable by thezemindar. They will 
be noted in the khewat as not liable to re- 
sumption.” On the 24th March 1914 the 
Settlement Officer made the following sup- 
plementary order: — : 
_"A petition has been filed by the Manager 
of the Oourt of Wards on behalf of the 
Ramgarh Raj enquiring under what section 
my order of Ist February 1914 was passed 
aad whether it was ‘a a@revisional order 
under s. SY, Chota Nagpur Tenancy Act 
in regard to the tenures Jagodih, Ram- 
pur, Itkhori, Paroria, and Barsote. The 
order was not an order of revision. 
There had been no objection under s. 83 in 
reference to any of the tenures except 
Jagoditi-and theorder of the Assistant Settle- 
meut Oificer who tried the case of the re- 
sumability of Jagodih held it to be non- 
resumable. The qhestion of the nature-of 
these tenures had been reserved by me for 
a full hearing when notice for order» were 
sent by the attestation officers. My pro- 
ceedings were uot and did not purport to be 
taken under s, 89 Chota Nagpur -Tenancy 
Act ahd hence my order will not be any, 
bar to a subsequént civil suit to determine 
the status of these tenures,” 
. It is, however, contended by the respond- 
ents ‘in that although the Settlement 
Officer did not think that his order was an 
order-unders, 89-it was in fact such an 
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order, and that under s. 253 no suit can lie 
so as to affect that order. Section 258 of 
the Chota Nagpur Tenancy Act runs as 
fullows :— : 
“Save a3 expressly*provided in this Act, 
no suit shall be entertained in any Court 
to vary, modify or set aside, either directly 
or*indirectly, any decision, order or decree 
of any Deputy Commissioner or Revenue 
Officer in any suit, application or. pro- 
ceeding under s. 29, 8. 32, s. 35, s. 42,8 46, 
sub-s. (4), 8, 49, s. 5U, s. 54, s. 61 s. 63, s. 65, 
s. 73, s. THA, s. 75,3, 85, s. 86, s. 87, 8. 84,5. .0 
eor $. 9L (proviso) or wader Ubs XIH, XIV, 
XV, XVL, or XVIII, except on the ground of 
fraud or waut of jurisdiction (and every 
such decision, order or decree shall have 
the force and effect of a decree of a Civil 
Court, in a suit between the parties and, 
subjéct'to the provisions of this Act relat. 
ing to appeal, shall be final.” 


Now, was the Settlement Officer acting 
under s. 69 of the Act onthe Ist February 
1914? In my opinion he was not. In the 
first place, he did not revise any decision 
made under s. 83; but even if it were held 
that*he did revise the entry in the draft 
record and that he passed au order within 
the meaning of s. 83, then the plaintiff's 
reply is that he is not seeking to vary, 
modify or set aside either directly or in- 
directly that decision. Heis not concerned 
any longer with any entry in the draft 
record. The final record, having been 
published, he is bringing the present suit 
for a declaration that the final record. ig 
incorrect and this he is entitled to do under 
the general law, He might have proceeded 
under s. 87 of the Act for the correction 
of the entry, but he has chosen uot to do so. 
He hasan alternative remedy and s. 258 of 
the Act is no bar to the suit. . 

It was also argued that the learned Sab- 
ordinate Judge was right in finding the 
issue of limitation against the plaintiff, 


It is contended that as the talukdur first 
made his claim to proprietary rights in 
1702 and mepeaied it in 1812 and 1813 the 
present suit is barred by the rule of 6 
years’ limitation under Art. 12V of the 
Limitation Act. Th® answer to this ig 
that it was not necessary for the plaiutiff 
to take notice of every challenge and that a 
new cause ofaction arose when an authori- 
tative record of the title of the talukdar 


was made in the Survey and Settlement 


proceedings, 


e 
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The learned Subordinate Judge also finds 
thaton the death of the original grantee 
the possession of his successor became 
adverse if the tenure was a life jagir, In 
my opinion there is no evidence of any 
‘adverse possession. The tenancy was con- 
tinued by the consent of both parties apd 
as the evidence shows that the jagirdar 
was let into possession by the proprietor it 
is not open to him to plead adverse posses- 
sion during the continuance of the tenancy. 
In my opinion the learned Subordinate 


Judge's findings on the issue on limitation a 


cannot be sustained. 

There is one other question which re- 
quires ‘consideration and that is the effect 
of the decision of the Sadar Diwani Adalat 
in 1795 in the appeal, against Mr. Hunter's 
judgment of the 17th December 1793. 

In my opinion that decision operates as 
ves judicata. Although the case of the 
plaintiffs in that suit was that they were in 
possession of their nankar villages and 
although they did not pray for the recovery 
of those villages the point directly and sub- 
stantially in issue was whether the plaint” 

iffa had a cemindari or nilkiat right in? the 
4063 villages in Pargana Chai. If they 
had succeeded in proving their milkiat 
right to those villages, their title to the 
alleged nankar villages which were in their 
possession would have also been established 
without a further suit. Indeed it was con- 
tended by the plaintiffs in their appeal that 
the fact that they were in possession of the 
nankar lands was proof of their ancient pro- 
prietary title. In my opinion the rule of 
constructive resjudicata applies here and it 
must be assumed that the question of the 
title of the plaintiffs to the nankar lands 
“was also decided against them, If that 
view is correct, then the Jagodih Chiefs 
lost the right to claim in any subsequent 
proceeding proprietary tights to any of 
the 21 mouzas claimed by them as nankar. 
Tt follows then that they cannot how be 
heard to urge that proprietary right to the 
41 villages now in suit. Wi : 
The decision of this appeal does not 
depend on oral evidence, It depends upén 
the construction of and weight to be uttach- 
ed to documentary evidence and on matters 
of record in respect of which we are in as 
good a position to pronounce a decision as 
the learned Subordinate Judge. 
Jn my opinion after giving due weight 
e to the learned Judge's appreciation of the 
evidence in the case his decision cannot be 
° 
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supported and the appeal must he decfeed 
with costs. i . 

As First Appeals Nos. 163,.169 and 230 
of 1922 were heard together, the judg- 
ment in each appeal will be governed by 
the material portions of the judgments in 
the other two. 

R. L, 

N.E 


Appeul decreed. 


OUDH CHIEF COURT. 
SECOND Civi APPKaL No. 286 or 1925, 
April 13, 1926. 
Preseni:—Mr. Justice Misra. 
HULAS—DeErenpant—APPELLANT 
vergus 


Rani BARKATUNNISSA BEGAM— 
. PLAINTIFE— RESPONDENT. 

Landlord and tenant—Parti land—Presumption ag 
to ownership of taluqdar—Possession of tenant— 
Adverse possession—-1 enant, whether can put structures 
on land without permission of landlord—~Tenant's 
right to retain possession over land held for more than 
12 years, ' 

It is settled lew in United Provinces that where a 
proprietor of a village is proved to be in rent collect- 
ing possession thereof, his possession over the lands 
situate in that village which bearthe character of 
waste land, tank land and jungle land must be pre- 
sumed. [p. 1035, col. 2.} 

Thakur Sheo Narain Singh v. Bodal Singh, 8 0. C. 
177 and Sheikh Muhammad Alam v. Raghbir Singh, 
90. C. 33, referred to. |, 

Where a person is admittedly a tenant, his posses- 
sion of the land must be desmed to be in that very 
capacity unlass it be shown by satisfactory evidence 
that it was of a contrary nature. [p. 1036, col. 1.] 

Framji Cursetji v. Goculdas Aladhow;i, 16 B. 388; 5 
Ind. Dec. (x. 8.) 703, Bechu v. Lachmi Kuar, 8 Ind. 
Cas, 708, Chokkalinga Naicken v. Muthusami Naicken, 
21°M. 53; 7 Ind. Dec. (N. s.) 394, Ganpati Ambadas v, 
Raghunath Anant, 4 Ind. Cas. 244; 33 B. 712;«11 Bom, 
L.R. 1087 and Chandan v: Bahadur, 68 Ind. Cas. 263; 
4L.L J.168; A. I. R. 19.2 Lah. 82; 62 P. L. R. 1922; 
4 U. P.L. R. (L.) 106;e35 P. W. R. 1922, referred 
to. « . . 

The tenants residing in a village who are in the 
enjoyment of the land in front of their houses, the 
title of %hich is with the landlord, are not entitled, 
according to the custom prevailing in Oudh, to put 
up structures on the land without the consent of the 
landlord. fip. 1036, col. 2; p. 1037, col. 14 

Jagannath v. Gurdiyal Singh, 10 Ind. Cas. 28¢ and 
Ghatterp@l v. Gajadhar Upadhya, 25 Jnd. Cas, 59, 
referred to. p 

Ifa tenant in a village has been in possession of a 
plot of land as sahan darwaza for more than 12 years, 
he obtains a right by such possession to remain in 
actual enjoyment of the land and the landlord cannot 
deprive him of such enjoyment. |[p. 1037, col, 2.) 

Gopal Krishna Janav. Lakhiram Sardar, 14 Ind, 
Cas, 212; 16 O, W, N. 634, referred to, 


: o 
. . 
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Secorfd appeal against the judgment 
and decree of the Subordinate Judge, 
Sitapur, dated the 20th March 1925, in Civil 
Appeal No. 45 of 192, reversing that of the 
. Ad litional Münsif, Sitapur, in Civil Case 
No. 163 of 1924, dated the 17th October 1924. 

Mr. K. S. Hajela, for the Appellant. 

Mr. Rauf Ahmad, for the Respondent. 

JUDGMENT.—This is the defendant's 
appeal arising out ofa suit for possession. 
The plaintiff, Rani Barkatunnissa Begam, 
is the proprietor of Taluka Ant in which is 
situate the village Mundyare which con- 
tains the landin suit. The plaintiff came 
to the Court on the allegation that the de- 
fendants are the two tenants residing in 
the village stated above and that they 
have recently made constructions of various 
character on the land in front of their houses 
without her permission. She, therefore, 
claimed possession of those plots of land 
and also asked for demolition of the newly 
constructed structures. The defence raised 
by the defendant No. 1, who alone contested 
the claim, was tothe effect that the cons- 
tructions complained of were more than 12 
years old and that the plaintiff was not 
entitled to get them demolished, because 
the lands on which such constructions were 
made constituted the sahan darwaza (open 
spaces in front of house) of their houses. 
They pleaded limitation as a bar to the 
plaintiff's claim. 

The learned Munsif of Sitapur who tried 
the case held that the constructions in 
dispute were not old constructions but 
had only been put up by the defend- 
ants two or three years before the institu- 
tion of the suit, but the land in suit has 
been in the occupation of the defendants 
for more than 12 years and that the plaint- 
iff had net established that she was in 
possession of tiis land within limitation. 
On these fi:.diags the learned Munsif ‘dis- 
missed the suit. The plaintiff taluqdar. 
earried the matter further in appeal and the 
learned Subordinate Judge of Sitapur who 
heard the appeal came to a different con- 
clusion. He held that the character of the 
land was parti (waste) and must be treated 
to be in possession of the taluqdar, who was 
the proprietor’ of the village and it “was 
not, under «the circumstances necessary 
for her to prove her possession of the land 
within limitation. He held also that the 
defendants were admittedly the tenants of 
the plaintiff and their possession of the 
plots in dispute which lay in front of their 


e 
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houses could not batreated as adverse. In 
that view of the case he decreed the plaint- 
iff's suit for demolition of such of the 
structures as he held to be recent and also 
gave the plaintiff a decree for possession 
of the plots in dispute as held by her 
beforg. He, however, dismissed the plaint- ` 
‘iff's suit for the demolition of such of the 
structures as he had found proved to haye 
been built more than 12 years ago. The 
defendant No. 1 has now appealed to this 
Court and the learned Pleader ‘for the 
appelbant has contendedyjn appeal that the 
appellant’s possession over the plots in 
dispute should be held to have been adverse 
and that the plaintiff should not have been 
given a decree for demolition of the struc- 
tures constructed by him onthe plots in 
dispute. His argument was that the view 
taken by the Trial Court that the plaintiff 
ought to have proved her possession of 
the plots in dispute was a correct deci- 
sion and should not have been reversed by 
the learned Subordinate Judge in appeal. 
His last contention was that in any case 
his client should not be deprived of the 
possession of the land in suit, inasmuch as. 
it was proved from the plaintiff respondent's 
own evidence that the appellant had been 
in possession of the land for about 30 to 40 
years. 


As to the point that the plaintiff ought 
to have proved her possession of the land 
in suit within limitation and that the de- 
fendant-appellant had established his 
adverse possession, I am of opinion that 
the contention raised by the learned Pleader 
for the appellant must be overruled. It 
isa settled rule of law in this part of the 
scountry%hat where a proprietor ofa village 
is proved to be in rent collecting posses- 
sion thereof, his possession over the lands 
situate in ‘that village which bear the 
character of waste land, tank land and 
jungle land must be presumed. If this 
were not the case it would be almost im- 
possible for a landlord to prove his posses- 
sion over the lands of this character. In 
Thakur Sheo Narain Singh v. Bodal Singh 
(1) it was hald that wkere’a talukdar sued 
for possession of waste land, tank land 
and jungle land situte in his taluka the 
primi facie evidence of his possession 
within 12 years anterior to the date of suit 
must be given, but in determining this ques- 
tion, evidence of the physical acts of enjoye . 


(1) 80. 0.177, 
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ment as user indicating possession was not 


necessary. The talukdars title having been. 
established, his possession should be pre-* 


sumed toexist unless possession is taken 
by another person im an exclusive manner. 
The talukdar was to be deemed in posses- 


sion of such land without the actual usar ` 


of it and the owner was not to be deemed 
to have been dispossessed of the land if 
treas were planted on the said land or if 
an .act of otherwise trespassing on it had 
been committed. The same view was held 
in Sheikh’ Muhammad Alam v. Raghbir 
Singh (2), decidedjsy Chamier, A. J. G 
This rule of law has been consistently, so 
far as my knowledge goes, followed in the 
Province of Oudh and I am surprised to 
fiad that the learned Munsif took a contrary 
view of the matter. The land in suit ad- 
mittedly lies in front of the house ocbupied 
by the defendants and they themselves call it 
as their sahan darwaza (open space lying in 
front of the house). The character of the 
land it is clear, was the same as described 
in the above cases. I am, therefore, of 
opinion that it was not necessary for the 
plaintiff talukdar to prove that she was in 
possession of the land in suit by proving 
actual acts of physical possession. Sae 


` is admittedly the proprietor of the village 


and the lands are admittedly lands which 
can be described as parti and in the cir- 
cumstances she must oe deemed to be in 
possession of those lands. 


As to the contention of the learned Plea- 
der for the appellant that his client’s pos- 
session of the land was of adverse’ chi- 
racter, l 1egret I cannot agree with it. ‘The 
only thing that has been proved in the case 
is that the defendants have* been in posses- 
sion of the land in suit in the sens® that 
they have been enjoying it because it lies 
in front of their houses and an enjoyment 
of this character cannot be deemed to be 
adverse. ln the case of Thakur Sheo Narain 
Singh v. Bodal Sinyh (1) already referred to 
by me, it was held that in order to dis- 
possess an owner the plaintiff in possession 
must show that he asserted clearly that he 
claimed the right to hold possession® as 
owner or his conduch must bessuch as 


would amount to the assertion of the inten- . 


tion to exclude the actual owner. No such 
evidence Las been given in the case. The 
appellant, as remarked liy the learned Sub- 
ordinate Judge, is admittedly a tenant of 


È) 9-0, 0. 33. 
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the plaintiff and his possession of the land 
must be deemed to be in that* very capa- 
city, unless it be shown by satisfactory 
evidence that it was of a contrary nature, . 
In Framji Cursetji v, Goculdas Madhowji 
(3) it was laid down that where a small 
piece of land which was ofno present use 
to its owner and was convenient in many 
ways to a person having his house close to 
the land in auit to use it in various ways’ 
and he used it for such purposes for more 
than 12 years, such a user was insufficient 
to give a title to thetland by adverse pos- 
session. This wiew of the law was also held 
in the late Court of the Judicial Commis- 
sioner of Oudh as will appear from the 
case reported as Bechu v, Luchmi Kuar (4), 
decided by Lindsay, A.J. ©. It was held 
in that case that structures of purely tem- . 
porary nature made by a tenant for the 
convenience of his house did not constitute 
such an assertion of rights on the part of 
the tenant as would justify the conclusion 
that he meant by erecting such structure 
to set up a claim to the ownership of the 


. soil and, therefore, be an evidence of aaveisa 


possession. So faras Iam aware this has 
been the rnle of law consistently followed 

in these Provinces. A Similar view was 

taken in Chokkalinga Nateken v. Muthu- 

sami Naicken (5) and in Ganpati Ambadas 
v. Raghunath Anant (6) and in Chandan v. 

Buhanur (7), decided by the Lahore High 
Court. Iam, therefore, satisfied that the 

possession of the defendant-appellant over 
the plot in dispute cannot in any sense be 
regarded as adverse. His possession mnst, 
be deemed to be that of a tenant und inthe 
end of the argument the learned Pleader 
for the appellant almost conceded that. 

position. $ 
“ It was next contended that even if the 
possession of the appellant in respect of 
the land in dispute was pioved to have been 
merely in the capacity of a tenant, he had 
still aright to put up fhe structures cem- 
plained of. I donot agree with that con- 
tenti8n. In my opinion the tenants resid-. 
ing inavillage who arein the enjoyment 
of the land in front of their houses, the title 
of which was with the larfdlord, are not 


e * . 

(3) 16 B. 338; 8 Ind. Dec, (Ws) 703. 

(4) 8 Ind. Cas. 768, . . 

(5) 21 M. 53: 7 Ind. Dee. (N. 8.) 394. 

(6) 4 Ind. Cas. 244: 33 B 712; 11 Bom. L. R. 1087, 

(7) 68 Ind. Cas. 263,4L. L. J. lis A.1. R. 1922 
Lah. £2; 62 P. L. R. 1022; 4 U. P, L. R, (La 108; 35 P. 
W. R. 1922. re 


‘close it by means of walls. 
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entitled, according to the custom prevail- 
ing in Oudh, ‘toy ut up structures on the 
land without the consent of the landlord. 
It is one thing fora tenant to remain in 
enjoyment of the lund as open space in 
frout of his house and it is quitea different 
thing to put up structures on it or to en- 
The landlord 
may not object to his use of the open land 
situate in the abadi of a village, of which 
he happens to be the ‘proprietor, but that 


. would not give a right t® the tenant to 


put up structures upon that piece of land 
and the landlord would be legitimately 
entitled to his remedy if he claimed it by 
coming to the Court for a relief to the effect 
that the sturetures complained of may be 
demolished. It would be perfectly within 
his rights to claim such a relief and in my 
opinion such a relief should be given to 
him. Iam supported in this view by a case 
decided by the Allahabad High Court re- 
ported as Jagannath v. Gurdiyal Singh (8) 
and by another case decided by the same 
Oourt and reported as Chatterpal v. Gaja- 
dhar Upadhya (9) ` I, therefore, hold that 
the decree for the demolition of such 
structures in dispute as have been held by 
the learned Subordinate Judge to have 
been of recent date is a correct and proper 
decree and must be maintained. 

There is, however, a further point which 
was urged by the learned Pleader for the 
appellant and it wasto the effect that the 
defendant-appellant should not be deprived 
of the useoftheland in suit as the land 


lying in front of his house and as his sahan ` 


darwaza. In my opinion this contention 
18 quite correct. It has been proved by the 
three witnesses examined on behalf of the 


. plaintiff, namely, Gouri P. W., No. 1, Bhaya 


Lal, P. W. No. 2, and Zaim P. W. No. 3, 
that the land in suit has þeen in possession 
of the defendant-appellant for a period of 
over 30 years. This long enjoyment has 
undoubtedly given the appellant a ght 
to retain the land in his possession for being 
enjoyed as such and in this view of mine 
Ian supported by a decision of the Calcutta 
High Court, which was cit d before me by 
the learned Pleader ‘for the appellant’ and 


which is repeited as Gopal Krishna Jana . 


v. Likhiram Sardar (10). ‘This was a case 
decided by Sir Lawrence Jenkins, ©. J , and 
N, Cnatterjee, J, and it was held that if a 

(8) 10 Ind, Cas. 284, 

(9) 25 Ind, Cas, 59, 

(10) 14 Ind, Gas, 212; 16 O, W, N. 634, 
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tenant had been in pessession ofa plot of 
land as a tenant for more than 12 years, he | 
obtained a right by such possession to 
remain in actual enjoyment of the land and 
the landlord could not deprive Lim of such 
enj@yment lam in entire agreement wilh 
the piinociple laid down in this case and it 
appears to me to be clear from the evidtnce 
to which I have already referred that the 
defendant appellant has been in erj ynent 
ot the land in suit as his suhan da:wuza. 
The® land in dispute lẹęgs in front of ghe 
appellant's house and also of other tenants 
who have their houses close by. ‘lhe 
plaintiff is, therefore, nob entitled to eject 
the defendant appellant from the posses- 
sion ofthe land in suit by taking actual 
possesfion thereof. 

I think that the learned Subordinate 
Judge when he said in his judgment that 


. the plaintiff's claim should be decreed "for 


such possession of the plots, in suit as 
before’ he meant that the defendant was 
-nqt to be dispossessed cf the land in suit, 
Ihave, however, thought it proper that tle 
matter should not be allowed to remain 
vague so thatit may give rise to future 
disputes and I have, therefore, made it 
quite clear in my judgment that the plaint- 
iff-respondent will not be entitled to ae 
he 
will, however, be deemed to be in 130- 
prietary possession of the land and the 
defendant will have no right to put up any 
structures thereon without the express per- 
mission of the plaintiff. 

l have virtually maintained the decree 
passed by the learned Subordinate Judge 
and exeept a small modification which I 


“have made as indicated in the above por- 


tion of my judgment, the decree passed by 
the Suhordinate Judge shall stand. My 
order, therefore, is that this appeal, shall, 
subject to the moditication indicated above, 
stand dismissed with costs. 


G. H. Appeal dismissed. 
. a 





LAHORE HIGH COURT. 
Fixst Ciyit APPRAL No. 2666 or 1920, 
3 April 27, 1926. 

Present:— Mr. Justice Broadway and 

“Mr Justice Fioide. 
FATEH SHAH—PLaintTIFF—APPELLANT 
versus | . 
Musammat NUK&N AND OTHERS 
DEFcNDiNT-~-——R SPONDENTS 

Custom—Alienation~Gijt—-Sayyace of Basti Kean 


1038 | l 


in Okara Tehsil of Montgomery District—Gift of 
ancestral property to daughter's son. 
Amongst* Sayyads of Basti Kesa in the Montgomery 


- District custom permits a gift to a daughter's eon of 


ancestral property pravided it is made in writing and 
is followed by possession. [p. 1038, col. 2.] - 
First appeal from a decreeof the Senior 


- Subordinate Judge, Montgomery, datgd the 


30th August 1920. ; 
Diwan Mahesh Das, for the Appellant. 


Ar, Muhammad Tufail, for the Respond- 
ents. 


JUDGMENT.—This appeal has arisen 
out ofa suit broughé by one Fateh Shak chal- 
lenging a gift of ancestral land made by his 
father Bahab Shah in fayour of Musammat 
Sahib Bibi, Musammat Saidan Bibi and 
Musammat Badshah Bibi, Babab Shah's 
daughters by his wife Musammat Nuran. A 
declaration was asked for to the effect -tnat 
the said gift would not effect the plaint- 
iff's reversionary rights. - 

When the suit was instituted Badshah- 


- Bibi had djed leaving a son named Madad 


Ali who was made a party under the 
guardianship of the Assistant Clerk of the 
Court. Musammat Sahib Bibi died without 
issue during the pendency of the suit which 
was dismissed, it being held that the parties 
who are Sayyads of Basti Kesa in the Okara 
Tahsil of the Montgomery District were gov- 
erned by custom by which gifts of a portion 
of the ancestral property -could be validly 
made to daughters in the presence of a son 
ofthe donor. Against this order of dismis- 
sal Fateh Shah preferred this appeal in 
November 1920 and while it has been pend- 
ing in this Court Bihab Shah and Musam- 
mat Saidan Bibi have both died, the latter 
leaving no issue. . 

Fateh Shah himself has been breught on 
to the record as the legal representative of 
the father Behab Shah and Musammat 
Nuran as that of Musammat Saidan Bibi 
and Musammat Sahib Bibi. She alone has 
contested the appeal through Mr. Muham- 
mad Tufail. The case wasremanded under 
O. XLI, r. 25, C. P. C. by an order of a Divi- 
sion Bench of this Court date@ the 4th Apiil 
1925 and has now come up for disposal, 

“Although other matters were raised in 
the grounds of appea the only*point argued 
before us was whether the decision of. the 
Trial Court or the question of custom was. 
correct. Mr. Mahesh Das fcr the appellant 
urged that the evidence on the record did 
not justify the inding arrived at, while Mr, 
“Mulan mad Tofail contended that the find- 
ing was correct. 
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Fateh Shah is now in possession” of the 
property which was the subject-matter of 
the gift and as pointed out-by Mr. Maheslr 
Das, as Mr. Muhammad Tufail’s clients 
have died without issue, the said property 
must revert to the heirs of the donor. A 
reference to the Wajib-uwl-arz of Basti Kesa 
prepared at the Settlement of 1857 shows 
that the power to make a gift of ancestral 
property to a daughter's son was recognised 
provided the gift was made in writing and 
was followed by possession. Again the 
Riwaj-i-am ofthis Tahsil prepared in 1872 
shows that gifts of lands to daughters 
were recognised and these entries arë sup- 
ported by two instances. A presumption of 
correctness attached to the entries in such 
Revenue Records, 

In order to rebut the presumption the 
plaintiff produced cartain witnesses. P. 
W. No. 1 Chogatta, is a Chureraeof a neigh- 
bouring village and says that Sayyads 
“cannot gift ancestral land to daughters.” 
P. W. No. 2 Nathu and P. W. No. 3 Bahadur 

-are Bhattis and afford no assistance as 
they do not claim to know what the custom 
among Sayyads is. P. W. No. 4 Shamas Din 
is aSayyad andthe uncle of Bahab Shah. 
He says Sayyads cann6t make gifts of this 
nature but had to admit that Taboo Shah, 
Bahab Shah’s brother, had made such a 
gift. P. W. No. 5 Waryam, a Kharl, supports 
the plaintiff but gives bis evidence in 
general terms. The evidence of P. W, No. 6 
Imam Shah is similar to that of Waryam. 
P. W. No.7 Taboo Shah while admitting 
that he made a gift to his daughter says 
thatit was revoked later. At the same time 
he admits that the customs they follow are 
entered in the Settlement Records and have 
not altered since 1872. In this heis sup- 
ported by P. W. No. 9 Mehr Shah. P. W. 
No. 8 Mulak Shah a Sayyad says generally 
that such gifts cannot be made but in croes- 

examination admitted that his uncle had 
made a gift to his daughters that had not’ 
begn challenged. P. W. No. 11 Muhan mad 
Amir a Lashari Biloch says that Sayyads 
follow the geneial agricultural custom 
which prohibits such gifts.» 

On the other hand for the défendantg 
Sardar Ali and Hassan Shalt both Sayyads, 
assert that gifts to daughters are recognis- 
ed by custim and give instances. Afier a 
consideration of this evidence I am of 
opinion that the.plaintiff’s evidence does not 

‘rebut presumption of -correctners that at- 
taches tothe entries in Reyenue Recorda, 
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which inethe present case are further sup- 
ported by the instances referred to by the 
defendants witnesses. I would, therefore, 
dismiss the.appeal but in the circumstances 
allow the parties to pay their own costs, 

R. L, Appeal dismissed. 


OUDH CHIEF COURT. 

First Oivit, APPEALANO. 22 or 1924. à 
February 24, 1926. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. 
Musammat SAKINA BEGAM-— PLAINTIFE 

—APPELLANT ` 
versus . 
Syed ALT HAIDER AND oraERs— 

“< DEFENDANTS— RESPONDENTS. 
Registration Act (XVI of 1908), ss. 17 (1) (b), 49— 
Construction of document—Compromise recognising 
person as successor, effect of—Annuity created and 
charged upon estate—Registration, whether neces- 

sary. . 


death of the applicant the respondent shall be her 
“representative and successor and provided that so long 
as the estate in dispute was not transferred to the 
respondent on behalf of the applicant. a certain sum 
of annuity sliall by monthly instalments ever remain 
payable from the said estate to the respondent, his 

eirs and representatives on behalf ofthe applicant, 
her heirs and representatives and that the said estate 
shall be liable for payment of the seid annuity : 

Held, (1) that upon. a proper construction of the 
compromise the respondent was to succeed the appli- 
cant only in the event of a transfer being made by her 
in his favour either by way of gift inter vivos or by 
bequest and that so long as the estate did not vest in 
the respondent in either of these ways he was entitled 
to receive the annuity and inthe event of his dying 

. before the happening of that contingency his heirs 
and representatives would be entitled to the sum; eP 
1041, col. 2.] 2 

(2) tbat the compromise was an instrument of the 
nature described in s. 17 (1) (b) of the Registration 
Act and was compulsorily registrable and not being 
registered could not be ræeived in evidence of any 
transaction affecting the estate. [p. 1042, col. 1] e 

First appeal against a decree of the Sub- 
ordinate Judge, Bahraich, dated éhe 5th 
January 1924, 

Messrs. Niamat Ullah and Naim Ullah, 
for the Appellant. 

Mr. Bisheshwar Nath for Mr. Shahenshah 
Husain and Messrs, Mojiz Husain, Badri 
Prasad, Zahur Ahmed, Mohammad Hafees 
and Makund Behari Lal, for the Respond- 
enta. g 

JUDGMENT.—This is the plaintiff's 
appeal from the decree of the First Sub- 


ordinate Judge of Bahraich, dated the oth 


. s 
° 
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of January 1924, The suit out of which 
this appeal arises relates to an estate called 
Vaira Qazi situate in the District of 
Bahraich. At the time of annexation of 
Oudh one Mnzaffur Husain was the owner 
in possession of the estate and his name 
was entered in Lists I and III prepdred 
under the provisions of the Oudh Estates 
Act, 1869. Under agift inter vivos dated 
the 3ist of May 1874, this estate devolved 
upon Kazim Husain, the only son of Mu- 
gaffar Husain, Kazim Husairf died on the 
Bth of May lösta, Musammat Taiyaba 
Begam, the widow of Kazim Husain, suc- 
ceeded to the estateof her husband under 
a Will, dated the 12th of May 1877 and 
held it till her death. which occurred on 
the 17th of August 1918. Musammat 


-Tatyaba Begam died intestate and the 


defendant No, 1, Ali Haider, who is the 


. 


son of a brother of Musammat Taiyaba- 


Begam, succeeded her by right of inherit- 
ance. Ali Haider has made several trans- 
fers of portions of the estate. The chief 
of such transferees are the defendants 
Nos. 2 and 3.. Nawab Haji Sir Fateh Ali 
Khan and Badri Prasad respectively. Sir 
Fateh Ali Khan died during the pendency 
of the litigation and his son, Nawab Nisar 
Ali Khan has taken his place on the 
record of the case. 

The plaintiff is the daughter of one Syed 
Ali, who was the son of a sister of Musam- 
mat Taiyaba Begam. Syed Ali died on the 
lst September 1401. The plaintiff claims 
title to the entire estate of Vaira Qazi, the 
details of which are given in Appendix A 
attached tothe plaint in the right of suc- 
cession to the estate of her father, Syed 
Ali, who, according to her, had vested re- 


mainder in that estate fallinginto posses- . 


sion on the death of Musammat Taiyaba 
Begam. This is the second relief for which 
she prays. The first and the primary relief 
for which she asks is a decree for posses- 
sion of a certain number of villages com- 
prised within the estate, the details of 
which am given in Appendix B attached 
to the plaint. This relief she claims under 
a right of her own arising out of the events 
which “We will ste@at length at the pro- 
per place in this judgment. Lastly, she 
claims an annuity at therate of Rs. 3,000 
per year and asks for decree for the re- 
covery ofthesum of Rs. 40,000 as the arrears 
of the annuity by the sale of the whole or 
a part of the entire estate, The detafls of 
the claim for annuity are given in Ap- 


a 
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pendix `C attached to the plaint. Her 
title to the annuity is again in the right of 
her deceased father. eShe does not ask for 
these reliefs coilectively but for the one or 
the other of them according to the merits of 
the case. e 
We will now give a statement of facts 
which, according to the plaintiff, constitute 
her father’s title to the estate and to the 
annuity. On this part of the case, there is 
very little dontroversy, if at all, as to facts, 


° The matters in contygversy are the infer-, 


ences and legal effect of those facts. Al- 
mortimmediately after the death of Kazim 
Husain dispute arose mainly as to posses- 
sion. and incidently as to title to succeed 
the Vaira Qaziestate. Musammat Taiyaba 
Begam on one side and Syed Ali or the 
other were the chief combatants. In con- 
séquence ofthis dispute the District author- 
ities initiated proceedings under s. 145 
of the Cr. P. C., and the estate went under 
attachmeni: into the possession of the Magis- 
trate with a direction that the parties 
were to seek their remedies in a Civi 
Gourt of competent jurisdiction. But before 
the proceedings ended under the order of 
the Magistrate, dated the 25th of July 
1894 (Ex. 19), Musammat Taiyba Begam and 
Syed Ali both in opposition to each other, 
claimed title to the estate of Vaira Qazi. 
Syed Ali relied on an adoption made by 
Kazim Husain under a deed of the Yth of 
‘November 1843, (Ex. 2) | He also relied on 
a document called sipurdnama, dated the 
1ith of November 1893 also executed by 
Kazim Husain under which it was said 
that Kazim Husain had plaged Syed Ali 
in possession of the estate, (Hx. 3). Both 
the documents were registered in accord- 
ance with the law relating to registration 
of deeds in British India (See Syed Ali’s 
written statement filed in the criminal 
proceedings under s. 145 of the Cr. P.O., 
dated the 18th of June 1894, Ex. 17). 
Musammat Taiyaha Begam, on the other 
hand, claimed title to the estate both by 
` right of inheritance under the provisions 
of the Oudh Estates Act, 1869, and also 
under the Will of her deceased hfi$band to 
which reference has already been made 
(Sse her written statement in the criminal 
- proceedings, Ex.. 18) Kazim Husain’s 
“Will of the 12th of May 1877 had some 
obvious defects. In the present case, how- 
> evér, we are not called upon to consider 
- the effect of those defects. On this Will 
Kazim Hueainemerely signed his name on 
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that date. There was no attestation of 
witnesses. He deposited the -Wiil in ths 


olfice of the Registrar of Lucknow under a 
sealed cover. Subsequently on the leth 
of January 1887, about ten years after, he 
withdraw it from the custody of the Regis- 
trar, opened the cover and got the Will 
registered, For the purposes of the regis- 
tration he again signed the Will and was 
identified for thesame purpose by two per- 
sons, who alfixed theiresignatures in token 
of the identification. In a suit to which 
we willrefer in greater details hereafter 
Musammat Taiyaba Begam claimed that the 
signatures of the two persons mentionéd 
above made on the Will at the registration 
of’ it constituted sufficient attestation in 
law. This claim was upheld by a Bench 
of the late Court of the Judicial Commis- 
sioner of Oudh. . 
. In the course of the criminal proceedingsa 
compromise waseffected between Musammat 
Taiyaba Begam and Syed Ali though it 
had no effect on the deeision of the M 1gis- 
trate: He maintained the attachment in 
respect of it which he had ordered at the 
beginning of the proceedings. This com- 
promise is evidenced by two applications 
filed in those proceedings: one on behalf 
of Syed Ali, dated the 3Uth of June 1894, 
(Ex. 4) and another on behalf of Musammat 
‘Yaiyaba Begam of the same date (Ex. 6), 
Tne plaintiff's claim for the possession of 
the estate and . for the recovery of the 
annuity is founded on this compromise, 
This claim is denied by the -defendants on 
various grounds which will be manifest as 
this judgment proceeds, . 

The learne | First Subordinate Judge has 
réjected this claim mainly on two grounds, 


: 1.” That the compromise required registra- 
‘tion and itis not registered and (2) that it 


was répudiated by the parties concerned. 
Hig decision is, of cousse, challenged in . 
appeal but we are of opinion, that both the 
grounds are valid. Weare further of opi- 
mon that the plaintiffs claim in so far as: 
it rests on this compromise also fuils on the 
ground that Syed Ali never avquired ary 
title vested or contingent in the Vaira Q.zi 
éstate nder that compromise. ‘Before piou- 
ceeding further with tnis matter we 
may mention the fic. that Syed Ali's appli- 
cation isnot of muci co nseq-lence in this 
connection except iy so-far that it contains 
an unequivocal admission- of the validity 
of Kazim Husain’s Will of the L2th of May 
1877 and of Musammat Taiyaha Begam's 
e 
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title to the esfate both as the ‘heir’ and 
‘successor ` Of Kazim Husain and refers to 
Musammat Taiyaba Begam’s application in 
” proof of the compromise. Musédmmat Tai-, 
yaba Begam’sapplication must be quoted 
in full. Itis as follows :— 

“Syed KARAMAT HUSAIN—Puaintirr’ 


versus 
Syed ALI—Dergnpanr. 

Charge under s. 145/146, Cr. P. ©. 

In the above noted case the applicant 
begs to submit as under :— 

“1. That Syed Ali Has admitted the deed 
of Will, dated 12th May 1887, executed by 
the applicant's husband Syed Kazim Husain, 
deceased, talugdar: of Vaira Qazi and has 
acknowledged that the applicant is the 
heir, representative and successor of the 
late talugdar, that she is in proprietary 
possesSion of the Vaira Qazi estate and of 
other possessory (sic) and non-possessory 
(stc) property and that Syed Ali's own 
possession over the said estate is on be- 
half and with the permission of the appli- 
cant. 

This application is, therefore, filed and 
it is prayed that the real and actual posses- 
sion of the applicant (Taiyaba Begam) over 
the said estate be confirmed and maintain- 
ed, and Syed Ali and this applicant have 
arrived at a compromise as per following 
conditions, 

2. That the applicant. admitted Syed Ali 
as the adopted son of her husband and of 
herself, . 

3. That Syed Ali, after the death of the 
applicant, shall be her representative and 
successor. . 


4. That Syed Ali shall have the power. 
to attend the Durbar of the Lieutengnt-Go-. 


vernor of the North-Western Provinces ande 


the Chief Commissioner of Oudh in place of 
applicant. 4 

5. That on condition of Syed Ali's obe- 
dience and allegiance to*the applicant, the 
management and supervision of the said 
estate shall remain vested in him on bghalf 
of the applicant in the same way.as it was 
in the lifetime of Syed Kazim Husain de- 
ceased, à 

6. Thatas long as the said. estate is not 
transferred: to Syed- Ali on behalf of the 
applicant Rs, 3,000 annually, shall by 
monthly system, ever remain payable from 
the said estate, to Syed Ali, his heirs and 
representatives on behalfof the applicant, 
her heirs and representatives, and the said 
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estate shall be liable for the payment of the 
said annuity. . 

I do hereby declare that the-eontents of 
the application are correct and true, 
ma Taiyaba Begam, with the pen of 

Haider, her brother and generalagent. . 

Petition of Musammat Taiyaba Begam, 
widow of Syed Kazim Husain, deceased, 
taluqdar of Vaira Qazi, dated 30th Jyne 
1894.” 

(Sd) Shafi Haidar.” 

It will be seen that Syed Ali's àdmission 
af Razim Husain's WN and of Musammat 
Taiyaba Begam’s title as his “heir, repre-. 
sentative and successor” is again recited 
in para, 1 of the application. In para. 2, 


: the deed of adoption put forward by Syed 


Aliis not mentioned at all but there is an 
admission on behalf of Musammat Taiyaba 
Begam of Syed Ali's status as the “adopted 
son” of her deceased husband and what is 


< more significant ‘of herself’ a position which, 


Syed Ali had never claimed. .Paragraph 3 
contains a declaration of Syed Ali's statug 
-aga “representative and successor” of the. 
lady. , There are no words of gift inter vivos 
or testamentary, contingent or vested, in 
respect of the title to the estate of Vaira 
Qazi in favour of Syed Ali. When para, 3 
is read in the light of the provisions made 
for the annuity in para. 6 of the applica- 
tion and of the language of that paragraph 
the irresistible conclusion is that Syed 
-Ali was to succeed Musammat Taiyaba 
Begam only in the event ofa transfer 
being made by her in his favour either by 
way of a gift in present or testamentary: 
It is only in this. manner that the two 
paras 3 and 6 can be re-conciled, The vér-' 
naculac words used in the first portion of 
para. 6 are these jab tak tlaga mazkur min- 
janib saela ba hag Syed Ali muntagil ho. 
These words are not accurately translated’ 
in the printed record. One of us has trans- 
lated them as follows :— 

“So long as the said estate is not trans- 
ferred from the side of the appellant in 
favour of Syed Ali.” In other words. so 
long as the estate does not vest in Syed 
Ali either, ynder a gift inter vivos or under 
.& bequest he shall be” entitled to receive 
the annuity and in the event of his dying 
before the happening of that contigency 
his heirs and iepresentatives shall be entit]- 
ed tothe same. Musammat Taiyaba Begam 
died without making either a gift or a- 
bequest of the estate and Syed Ali preds 
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ceased ber. Any of Syed Ali’s heirs has, 
therefore, no title to the estate under the 
compromise.of the 30th of June 1694. On 
this interpretation the plaintiff's claim in 
respect of relief B sails altogether. 

` As regards relief O relating to the re- 
covery of the annuity the application of 
the abth of June 1894 (Ex. 6) is imad- 
missible in evidence to prove any title 
to the annuity. Thereis no doubt what- 
soever that the application for the first 
time created a charge on the estate in re- 
spect of that annuity in favour of Syed Ali 
the, benefit of whic}, was to descend of hig 
heirs and representatives. It is, therefore, an 
instrument of the nature described in s. 
17 (1) (0) of the Indian Registration. Act, 
1908, and not being registered cannot be 
received: as evidenee of any transaction 
affecting the estate (vide s; 49 of the Indian 
Registration Act). 

The construction placed on Ex. 6 on be- 
half of the plaintiff is that it created a life- 
estate in favour of Musammat Taiyaba Begam 
and a vested remainder in favour of Syed 
Ali in the Vaira Qazi estate. Apparently the 
learned First Subordinate Judge has ac- 
cepted this interpretation as a correct one. 
We are unable to adopt it. We have given 
our interpretation in the preceding para- 
graph. Assuming however that the plaint- 
iffand the learned First Subordinate Judge 
are correct, we agree with the latter that 
the application was compulsorily register- 
able. It would then fall under either cl. 1 
(a) or cl, 1 (b) of s. 17 sub-s, (1) of the Indian 
Registration Act and under s. 49 of the same 
Act is inoperative altogether. That the 
charge for the annuity of the life-estate 
and the vested remainder were created by 
means of a compromise will not make the ap- 
plication less compulsorily registrable. See 
the case of Umrao Singh v. Lachhman 
Singh (1). In our judgment it was not in 
recognition of any pre-existing right in 
favour of Syed Ali that the compromise was 
made by Musammat Taiyaba Begam. On 
the contrary her title as the full owner in 
terms of her husband’s Will wae most un- 
equivocably recognised and Syed Ali ,ac- 
cording to our interpretation was . held out 
a bare hope of succession in cas@é*the lady 
ever chose to exercise her powers of dis- 
position in his. favour, Syed Ali only 


(1) 10 Ind. Cas. 285; 38 I. A. 104; 15 C. W, N. 497; 
8 AL. J. 465; 13 C. L. J. 519; 9 M. L. T. 407; 13 
Bom. L. R.404; 21 M, L. J. 637; 33 A. 344; 14 O. C. 

9 (1811) 2M. W, N. 243 (P. O). 
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secured on his side empty words of “a de- . 


claration that he was the adopted son of 
the lady's husband and of the lady herself 
and a possible successor to the lady. 

~ On the question as to whetHer the settle- 
ment ofthe 30th of June 1897 was acted 
upon or not we agree with the learned First 
Subordinate Judge that the balance of 
evidence is in favour ofa negative answer 
to the question. Both sides, repudiated it 
even before the ink was dry. After the pro- 
ceedings unders, 145 ofthe Cr. P. C. had 
closed Syed Ali made an application to the 
Court of Revente at Bahraich for the entry 


- of his name in place of Kazim Husain de- 


ceased in respect of the Vaira Qazi estate 
(Ex. B-3 dated the 7th of September 1894). 
-In this application Syed Ali imputed fraud 
to Musammat Taiyaba Begam’s agent inthe 
matter of the compromise and challenged 
the validity of the Will of the 12th of May 
1877. He asserted that the terms of the 


. compromise were not as were set forth in 


Musammat Taiyaba Begam’s application 
(Ex. 6) but that they were to the effect that 
“the entire estate shùll remain. under the 
management of the petitioner (that is Syed 
Ali) asa proprietor and the widow shall 
receive only monthly allowance in cash,” 
He wound up the petition with a prayer for 
mutation of names inrespect of the Vaira 
Qazi estate on the ground of his title under 
cl. (5) of s. 22 of Act I of 1869.-- (Exhibit 
B-3). On the 27th of September 1894 Mu- 
sammat Taiyaba Begam filed a counter-ap- 


e 


plication asking for mutation of names in ` 


her favour (Ex. 20). In this applieation she 
asserteddher title to the estate on the basis 


of the Will of the 12th of May 1877 and . 


took advantage of Syed Ali's admissions 
contained in his application of the 30th of 
“June 1894 as to the validity of the Will and 
as to her proprietary possession of the 
estate. She also claimed title as, an heir 
under s 22, cl. (@) of Act I of 1569. The 
controversy as tothe fitle to the estate was 
intended perhapsto be set at rest by the 
applimations of the 30th of June 1894, was 
revived with full force by these applications 
for mutation of names. Syed Ali lost the 
case for mutation of namés in the first 
Court but challenged the decjsion of that 


“Court by way of an appeal tothe Commis- 


sicner of the Fyzabad Division. “A certified 
copy cf the judgment of the Commissioner 
js on tbe recotd (Ex. 22). It completely 
bringsinto light the hostile attitude cf Syed 
Ali and of Musgammat Taiyaba Begam ag 
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against each other in respect oftheirclaims of the Trial Court’ in that suit is on the 
, of succession tothe Vaira Qazi estate, The record (Ex. B-15). The suit wal dismissed. 
plaintiff says that the compromise wasacted It appears that in defending that suit on 
upon by thet payment of the annuity for behalf of Musammat Taiyaba Begam her 
which provision was made in para. 6 agent and her Pleaders relied on the com- 
of Musammat Taiyaba Begam's applica- promise of the30th of June 1894 and the 
tion. On the merits of the case wearenot payfnent of the annuity thereunder (seo 
satisfied that the plaintiff has succeeded in Exs. 25,26, 27and49). These statements made 
establishing this part of her case. It is by her agent and her Pleaders were <er- 
admitted by the plaintiff that the payment tainly binding on the lady in the suit 
of the annuity ceased soon after 1907 and in which they were made. But for the 
in agreement with the learned First Sub-- purpose of using them as the lady's 
‘ordinate Judge we hold tha? it has not been admissions in.the preBenit case we should 
proved that it was paid previously. In the require evidence to bring them home to 
circumstances of the case it is highly impro- the lady herself. Musammat Taiyaba Begam 
bable that this annuity was ever paid wasa pardanashin lady. : 
either to Syed Ali or after his death to his The first document which contains fhe 
heirs. The general effect of the evidence admisgion relied upon is Ex. 49 dated the 
“in the case is that soon after the termi- 2nd of July 19J6. This is a petition filed 
nation of the controversy in the mutation in that suit by Lachman Singh, Musammat 
case Syed Ali settled down to a life of Taiyaba Begam’s generalagent. It is not 
submission to Mysammat Taiyaba Begam.» the petition of defence or the written 
He lived with her and died while living statement of Musammat Taiyaba Begam. It 
with her. His widow and children also is only an application under s. 32 of the 0, 
lived with Musammat* Taiyaba Begam and e Pa O., 1882, asking that the minor daugh- 
were supported by her. The ladyin spite ters af Syed Ali might be made a party 
of Syéd Ali's hostility in the past seems to to the suit. Before any other written state- 
have taken him and his family back into mentor application was filed on her be 
-her affections In these circumstances no half Musammat  Taiyaba Begam had left 
occasion could have arisen for payment of India and gone to Karbala in Mesopotamia. 
any annuity on the part of Musammat In the circumstances we agree with the 
Taiyaba Begam. The needs of Syed Ali Court below that these statements made on 
and his family were all met with the income behalf of Musammat Taiyaba Begam can- 
of the estate which cameinto the hands not besafely relied upon in proof of the 
of thelady. Any benefit, therefore, pecuniary payment of the annuity in pursuance of the 
or otherwise, which Syed Ali and hbis family compromise of the 30th-of June 1894. On 
after his death derived from the profits of these grounds and.in agreement with the 
the estate or of any portion of it cannot safely First Subordinate Judge we are of opinion 
be attributed toa recognition by Musammat that the plaintiff's casein respect of the 
Taiyaba Begam of any claim to the annuity., reliefeB and C fails. 
As we are in agreement with the Court, Now we come to that part of the plaintiff's 
below oif this question of fact it is not caseon which the relief A rests. This case 
necessary to pursue the matter further. But is stated in para. 11 of the plaint. The 
before We part with it wẹ may mention that learned First SubordinateJudge has refused 
at the hearing of tle appeal the plaintiff's to grant the relief A as well to the plaintiff, 
learned Advocatelaid great stress oncerlain’ We have come to the conclusion what she is 
admissions madeon behalf of Musammat entitled toit. In proof of it the plaintiff re- 
Taiyaba Begam in the proceedings ofa case lies* upon two documents and upon the oral 
. which was instituted against her by Syed testimony of her witness in relation thereto, 
Husain brother of Syed Ali in May 1906. According,to our judgment the evidence 
In thi case Syed Husain claimed title to , proves that while MusammatTaiyaba Begam 
the estate as agalnst Musammat Taiyaba wason her death-bed apprehensions were 
Begam in the right of his brother Syed Ali entertained as to the course of succession 
deceased. The title was based on the in respect of the Vaira Qazi estate after her 
‘deed of adoption of the year1893 to which death. Besides Muhammad Hasan and 
reference has already been made and the Shahamat Husain, with wHo. we are not 
Will in favour of Musammat Taiyaba Begam concerned, the plaintiff-+honestly contemplat- 
was challenged. “A copy ofthe judgment eda rightful claimto the gstate and the 
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annuity in the right of her deceased father, 
Syed Ali, which according to her, aroseby 
virtue of the settlement ofthe 30th of June 
1894. The defendant, Ali Haider, on the 
other hand, claimed succession to the whole 
. estate. by right of inheritance to his own 
aunt, Musammat Taiyaba Begam. The plaint- 
iff and-the defendant agreed that there 
shall : be no dispute between them when 
theesuccession opened on the death of Mu- 
sammat Taiyaba Begam, The result was 
that five days before the deathof Musam- 
mat Taiyaba Begam, that is on the 12th’ 
August 1918 Ali H@fiderand Zakir Mehdi, 
the husband and general agent of the plaint- 
iff and on her behalf solemnly swore in 
writing that two-thirds of the estate shall 
goto Ali Haider and the remajning one- 
third to the plaintiff in satisfaction of her 
claim to the estate and: to the annuity. 
Each party also agreed to bear proportionate 
liability forthe debts then existing, .Ex- 
hibit, .31 isin the form ofan affidavit and “ 
proves the contemplated settlement as stated 
above. This Exhibit is proved by the evi- 
dence of Zakir Mehdi and Muhammad Raza, ° 
who is its scribe. The learned First Swbordi- 
nate Judge also holds its execution proved 
but he is ofopinion that it being an unregis- 
tered document does not affect the im- 
moveable property. - Exhibit 31 was not 
produced as a deed. of title to any immove- 
‘able property. It merely forms a link in 
the chain of proof of the plaintiff's case as 
stated in para, 11 of the plaint, 

The next document in proof of this part 
ofthe plaintiff's case isEx.7. It purports 
to bea draft ofa deed of gift which Ali 
Haider had promised to éxecute in favour 
of the: plaintiff.in performafice of tne settle- 
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below thinks an interpolation, nota Single . 


question was put to the witness when he 
was in the box. It should be remembered 
that Zakir Husain was making,a fair copy 
of the first and original draft which was 
made by Mehdi Haider. [tmay be that in 
making the copy he omitted the word 
“ guzara ” in the first instance and added 
it afterwards. But apart from that ex- 
planation we find nothing suspicionin the 
position of the word “ guzara ` on the paper 
of Ex. 7. Thesizeaf the letters forming 
the word “guzgra” is in our opinion ex; 
actly the sameas of the rest of the letters 
in the document. As to the addition of the 
sentence after the word jagat atthe end of 
the document Zakir Husain tells us clearly 
how it came to be made. His story is ‘that 
the addition was made at the desire of 
Zakir Mehdi, the plaintiff's husband, to 
which Ali Haider had agreed, According 
to him Ali Haider had added those words to 
the first draft. The learned First Subordin- 
ate Judge's criticism that the addition is 
“in much inferior language” and that it 
is “ unidiomatic " has no force whatsoever. 
In the first place, itis notso. In the second 
place it did not form part of the original 
draft made by Mehdi Haider but as already 
explained it was the composition of Ali 
Haider made -at the time when the writing 
of the fair copy had nearly finished. The 
difference in the gender of the two words 
“ dia" and “di” is too subtle for a man of 
ordinary ability: to grasp. Indeed the 
learned First Subordinate Judge seems 


.at first to have thought that the sentence 


after thé word faqat was put in the evi- 
dence as ifit formed part of the first draft. 
He says “I haveno doubt that the addi- 


ment effected between them. The ltarned etion is not composed by the same man who 


First Subordinate Judge holds that it bears 
the signature of Ali Haider. We agree 
with him. . Then he says “Even if the 
Ex. 7 is not a forgery altogether it is 
certainly a document which has been 
“tampered with.” In this opinion of 
the, Court below we are unable to con- 
cur. Its. finding-that it has been fam- 
pered with is basedon suspicions for which 
in ‘our judgment tHeregs no foumdation. We 
have examined theoriginal document care-e 
fully and have also carefully considered the 
evidence given by the plaintiff in proof of 
it: The scribe of the document, Zakir 
Husain (P. W. No. 3) is a witness in the 
case, . As regards the word “ guzara” on 
the first page of the draft, which the Court 
A SOR e a mS 


has composed the rest of the draft”. He is 
under a misapprehension. Zakir Husain’s 
evidence is to the effect that the addition 
was made by Aliaideras already stated, 
To the same effect isthe statement of the 
plaintiff's husband, Zakir Mehdi. Hesays 
that® Ali Haider had amended the draft 
(that is the draft. prepared by Mehdi Haider 


and for this reason Ex. 7 ig not the exact. 


copy of the draft prepared by Mehdi Haider. 
The samendment was made when the draft 
was faired out. The correction were made 
by Ali Haider personally.” It appears that 
the learned First Subordinate Judge realiz- 


ed ihe true effect of the evidence ata late 


stage of his judgment ;.but he adheres to 
this opinion for the reason that the addition 
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is nok attested by Ali Haider. Again he 
suspects thit the listof the villages at the 
end of the draft is an interpolation. This 
suspicion he bases on the position of the 
list in relatton to Ali Haider's signature 
and the words “ attested” on Ex, 7. He 
adds “If the-intention of the parties was 
to make the draft of binding-nature and if 
it was nota mere proposal there is no reason 
why it was nofattested”. We see nothing 
“Buspicious in the relative positions of the 
list and the signature of Ali Haider and 
of the words “attested” in two places. 
“Besides the positionis of “no consequencs 
when there is direct evidence both as to the 
signature of Ali Haider and to the list in 
the draft. Inthe body of the draft there 
is a specific : reference to “ the property de- 
tailed below”. There is, therefore, no doubt 
that a list of villages was intended to be 
added at the foot of the draft. Zakir Husain, 
the scribé, says that Ali Haider at first made 


ALI HAIDER. A 
on behalf `f the plaintiff as her agent. (vi 





oO ae 
Zakir Mel iis evldence at page 64 of then eusa 
printed record) and this draft Was handed, - «lst 


over to Ali Haider. Itis well-established... ., ust 
by the evidence on the’ record that every..-1.:4-7 
act done’ by Zakir Mehdi was done by hima! 20 
with the consent and for the benefit of. the; unsi 
plafntiff.. The plaintiff has nevar repudiat-..~ + 
ed the acts of Zakir Mehdi, On the conz...:/ at 
trary, she has constantly ratified them endi! sa 
stood by the settlement as would ‘appear “ija: 
from applications ofthe 13th of September, : 4. 
1918 (Ex B 10)and .of the 30th of Septem-. jas v2: 
ber 1918 (Ex. 33 paras and 10). Qui fucitysin ou 
per alium facit-per se. We are, therefore, apis ` 
unable to attach any importance to the >: | 
opinion of the learned First Subordinate 

Judge thatthe plaintiff is not entitled “to 

any relief on this part ofthe case for- the 

reason that the acts of her husband are not 

shown to have been done by him under the 
authority of his wife. There is some cor- 





alist of the villages on a separate piece: roborative evidence also which is to be 


of paper. 
to the witness who wrote iton the draft. 


He had then dictated the list found in the statements of Khadim Husain 


(P.W. No. 4) and Zaigham Ali (P. W, No. 


“ He-adds that Ali Haider signed it in his- 69. The strongest reason for accepting the 
presence and he. identified Ali Haiders evidence of the plaintiff's witnesses on this 
signature on the document. To the same part of the caseas substantially true is that 
effect is the evidence of Zakir Mehdi. The itis wholly unrebutted. Ali Haider has 
learned First Subordinate Judge seems to not come into. the witness-box to contradict 
have omitted to consider the fact which in it. The learned First Subordinate Judge 
our opinion is of great importance that the has given no satisfactory reasons for dis- 
draft not only bears the signature of Ali crediting the evidence of these witnesses, 
Haider in his own handwriting but that In a matterofthe nature of this settlement 
in the same handwriting isthe endorsement no strangers could have any place in the 
“yeh masaoda baham manzur hai” (this negotiations. Zakir Mehdi is the husband 
draft is agreed upon by the parties). Final- of.ths plaintiff and Zakir Husain isa rela- 
ly he thinks that the so-called interpolations tion of Zakir Mehdi. ‘This relationship, 
were made with the object of making the therefore, is no ground for disbelieving the. 
document a draft ofa deed of an irrevoc- testimony... of these persons. Considering 
able gift ; without them the gift would be, the eftire circumstances of thecase it ap» 
revocable. Here again the learned First pears to us that they are the most natural: 
Subordinate Judge isin error. Inthe body witnesses and they relate a story which is 
of the draft we find the following “and highly probableand consistent with other 


also in return for the maintenance (guzara) 
and all sorts of pre8ent and future rights”, 
The draft, therefore, without the suggested 
interpolations, evidences a mutual ® and 
amicable settlement of claims and there 
could be no question of revocation had Ali 
Haider, perfected the settlement to which he 
had agreed. , A 
According to the êvidence one part of the 
settlement “was the release by Musammat 
Sakina Begam of all her claims against the 
Vaira Qazi estate in favour of Ali Haider. 
A draft of a deed of release was according- 
ly also written and signed by Zakir Mehdi 


admitted and proved facts of the case. 


The essence of the transaction which we 
hold as proved is a family settlement. The 
true naturgof such a settlement is well- 
stated, if we may respectfully say so in the: 
casé of Ram Nirunjuy Singh v. Prayag 
Singh (2) wad we de not think that it is 

* necessary for-us to add anything toit. There 
is nothing in law to prevent us from giving . 
effect to the contract for the settlement 
which we find proved in this case. If a 
primary reliefas to the specific perform- 


e 
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ance of the contiAct is necessary there is no 
reason why it may not be granted in the 
present case. There i is nô bar of limitation 
. and the relief is specifically incorporated 
in- relief A of the plaint. Clause (c) of 


` B. 23 of the Specific Relief Act, 1877, clearly 


provides for such a case. But as such 8 
relief is merely ancillary to the main relief 
for possession we are of opinion that She 
merits of the case will be satisfied if a decree 
for possession is granted in respect of pro- 
perty entered in Appendix B of the plaint. 

‘As regards the transferees, we agree with 
the finding of the learned First Subordi- 
nate Judge that thay had notice that “the 
plaintiff had a claim against their’ trans- 
feror Ali Haider. In the circumstances 
they cannot be treated as transferees in good 
faith without notice. Some of these transfers 
are also pendente lite. 

-The result is that we allow this appeal, 
set aside the decree of the lower Court and 
grant relief A. to the plaintiff with pro- 
portionate costa in both the Courts. Reliefs 

“Band C are rejected. 

Z. K, Appeal allowed. 
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. Probate and Administration Act (V of 1881), s. 20— 
Civil Procedure Code (Act V of 19 ), s. 16—Property 
situate in Burma and at Ludhiana—Probate taken out 
in Burma—Suit for administration of estate—Juris- 
diction. 

A suit fora declaration that the Probate proceed- 
ings shall not affect the plaintiffs and for the ad- 
ministration of the estate is not a claim for the 
determination of any right to or interest in immove- 
able property within the meaning ofs.16, ©. P. C., 
ard the mere fact that part of the proper ty is situate 

. ata particular place does not confer jurisdiction on the 
Court at that place. Such a suit would be entertained 
by the Court at the place where the Probate is taken 
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Mr. M. C. Bakhsi, Lala Badri Dass, R. B., 
and Lal& Nawal Kishore, for the Respond- 
eni. 


WTHALATE UKKARAN NAIR V. TONNIGARI UKEARAN NAYAR. 


“94 L ©. 1926) - 


JUDGMENT.—This is en appeal from, 
an order of the Senior Subordipate Judge 
of Ludhiana returning a plaint for want of 
jurisdiction. 

The plaintiffs allege that they and Indar 
Singh were members of a joint Hindu 
family owning property in the Ludhiana 
District and in Burma and that Indar Singh 
having died they are entitled to the pro- 
perty by survivorship. Indar Singh made 
a Will, of which Probate has.b3en ‘obtained 
by the defendant Parhlad Rai in Burma.- 
The plaintiffs have brought a separate suit 
for a declaration of their title to the pro-, 
party. Inthe pfesent case they ask for a 
declaration that the Probate proceedings 
shall not effect them and for theadministra- 
tion ofthe estate left by Indar Singh. The 
Ssaior Subordinate Judge has held that 
this suit is not triable in the Ludhiana 
District and I agree with him. 

Saction 16 of the O. P. C. does ngt apply, 
the claim for the estate to- be administered 
ast being a claim for the determination of 
any right toor interest in immoveabe pro- 
perty, so that the mere fact that part of the 
“property to be administered is situate 
in the Ludhiana District will not givé the 
Ludhiana Court jurisdiction. The question 
of jurisdiction has, therefore, to be determin- 
ed by s. 20. Parhlad Rai is residing in 
Burma and the causeof actionarosein Burma 
having been afforded by the Probate pro- 
ceedings taken by Parhlad Rai in Burma. 
Consequently the suit cannot be tried in 
the Ludhiana District, 

The appeal is accordingly dismissed with 
costs. 


RL ¢ Appeal dismissed, 


MADRAS HIGH COURT. 
Civit Revision Payition No. 331 or 1924. 
f February 6, 1926 
t +—Mr. Justice Deiat i 
THGNDIYIL PUTHALATH UKKARAN 
N AIR—DEFENDANT—PRTITIONER 
VETSUS 
THONDIYIL PONNIGARI-UKKARAN 
` NAYAR—Pratntirr—RasponDgent, 
* Proviacial Small Cause Courts Act (IX of 1887), 
s. 15 (2)—Vendee, default by, to pay kist;-Payment by 
vendor in whose name patta continues to stand—Suit 
by vendor for recovery of amount, whether cognisable 
by Small Cause Court—Plaintiff, ‘right of, to personal 
decree—Kist for more jhan three years, whether re- 
coperable 
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wipe a vendeo undertook to pay the revenue 
payable on the land and committed default therein, 
and the vendor, in whose name the patta continued to 


e stand, was cofpelled to pay, in a suit by the vendor to 


recover the money in a Sotall Cause Court : 
Held, (1) that the plaintiff was entitled toa per- 
sonal decree ; 


< Kh that the suit was cognisable by the Small Cause 
ourt 


(3) that plaintiff was entitled to recover only three 


years’ kist. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a dec- 
ree of the Court of the District Munsif, 


Payoli, in S. O. 8. Noe 171 of 1925. 


Mr, T. S. Viswanatha Iy%r, for the Peti- 
tioner. 

Mr. S. Venkatachala Sastry, for the Re- 
spondent, 


JUDGMENT.—The first point raised 
in this petition is that the District Munsif 
had no jurisdiction to try the case as the 
relief whfich could be granted to the plaint- 
iff is not a relief which a Small Cause. 
Court is empowered to give, viz,, mortgage- 
decree. The argument is that the defend- 
ant who is io possession of property is. 
liable to pay the tax onthe property and 
when the pattadar pays the tax, he. can 
only have a remedy against the land in the 
same way as the Government. would be 
entitled to proceed against it, and the de- 
fendant not being a paitadar s. 5 of the 
Revenue Recovery Act (Madras) II of 1863, 
has no application to him. This point was 
not raised before the District Munsif. His 
contention there was that the suit was not 
maintainable not on the ground that the 
Small Cause Court could not give a mort- 
gage decree against the defendant but on 
the ground that that patta had not been 
transferred to the defendant and, therefore 
he “was not liable to pay the revenue. Th 
point not having been raised in the first 
Oourt, I do not think the defendant should 
be allowed to raise it ig this Court. The 
suit as framed was*a small cause suit and 
the relief prayed for also was one within 
the competency of the Small Cause @ourt 
to grant, and the relief granted was only 
for payment of money. That being so, the 
frame ‘of the suit and the relief “claimed 
were All within the cognizance of the, 
Small Cause Courteand the defendant could” 
have pleaded that the suit as framed was 
improper and that a suit should have been 
differently framed and such suit would not 
be within the cognizaace of the Small 
Qause Court. He not having taken the 
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point before the District Munsif is not 
entitled to take the point now. 

The next contention is that the plaintif 
cannot obtain a personal decree against the 
defendant, and he relies on Subramania 
Chetty v. Mahalingaswami Sivan (1) and 
Boja Sellappa Reddy v. Vridachala Reddy 
(2).¢ In Boja Sellappa Reddy v. Vridachala 
Reddy (2) it was found that the payment 
was a voluntary payment and in Subra- 
mania Chetty v. Mahalingaswami Sivan 
(1) it was found that the mortgagee paid 
the kist on the property notin his capa- 
city of pattadar butwin his capacity ofa 
mortgagee. In a recent case C. R. P. No. 489 
of 1923, Mr. Justice Krishnan held that the 
remedy which is open to a pattadar who 
pays kist against tle owner of the land 
who is bound to pay itis not by a personal 
decreé but by a decree against the property. 
These cases have no application to the 
present case as the District Munsif finds 
that there was a special agreement between 
the parties that the revenue payable on 
the plaint property was to be paid by the 
tarwad of the defendant; and from the 
previgus conduct of the parties it is clear ` 
that the plaintiff paid the revenue on the 
land on behalf of the defendant, That be-~ 
ing the course of conduct between the par- 
ties, it is not now open to the defendant to 
contend that the plaintiff is not entitled to 
obtain a personal decree againsthim. The 
District Munsif has given a decree for the 
revenue for four years on the ground that 
Ex. I which isa registered sale-deed pro- 
vides for the payment of cist by the de- 
fendant. Under that document, the vendee, 
i.e. the defendant, was asked to pay assess- 
ment. That would not enable the plaintiff, 
land-kolder, to claim kist for more than 
three years prior to the date of the suit. 
The decree will, therefore, be modified by 
giving the plaintiff a decree only as regards 
the three years’ kist. Each party to bear 
ue kk costs. 


Decree modified, 
hata. Cas. 624; 33 M. 41; 19 M. L, J. 627; 6 M. 


8. 
e ` 30 M. 35:16 M! L. J_ 569; 1 M. L. T_ 323. 
. 


1048 \ 


LAHORE HIGH COURT. 

SECOND Crvin ArpkaL No. 2261 or 1925. 

“ March 25, 1926. ` 
Present :—Mr. Justicé Jai Lal. 

BAHADUR—DEFENDANT—ÅPPÉLLANT 

versus 

SAGHAR—P taintire—RiisponDENT. 
Adverse possession—Possession follows title—PPinci- 
ple, application of. 

The presumption that possession must be deemed 
to follow title arises only when there is no definite 
proof of posséssion by eithér party in the tase of land 
incapable of actual ‘possession owing to its nature. 


econd appeal co a decree of* the 
District Judge, Jhelum, dated the 12th June 
1925, reversing that of the Subordinate 
Judge, Fourth Class, Jhelum, dated the 18th 
February 1925. 

Mr. Parkash Chandra for Mr. Muhammad 
Azam Khan, for the Appellant. s 

Mr. N. C. Mehra, for the Respondent. 


JUDGMENT.—Thtee khasra numbers 
were purchased by one Haidar. The sale ° 
in favour of Haidar was pre-empted by 
the respondent Saghar who in execution 
of his decree for pre-emption obtained pos- * 
session of thé three khasra numbers ir 1923. 
Bahadur appellant thereupon instituted a 
suit under s.'9 of the Specific Relief Act 
and obtained possession. Saghar then in- 
stituted the suit out of which this second 
appéal has arisen for possession of three 
khasra numbérs. The District Judge has 
held that in regard to two of the khasras 
numbers Bahadur has proved that he 
had been in adverse possession thereof 
for more than 12 years, He has, therefore, 
dismissed the suit with regard to them. 
The present appéal relates to khasra No. 
581, This land was not ctltivated but in 
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owing to its naturé. In this case Bahadur 
las beén and is in possession of khasra No. 
581. Saghar or his predecessors-in-interest 
have not been proved to have been in pos- 
session of the khasra number at any time 
within 12 years of the suit except on one 
occasion when he was ejected asa result of 
the suit under s. 9 of thé Specific Relief 
Act. I hold, therefore, that Saghar's 
suit as regards khasra No. 581 should also 
jave been dismissed and accepting this 
appeal dismiss it with costs throughout. 
Appeal accepted, ° 


R. L. ° 


poon 


ALLAHABAD HIGH COURT. 
First O1vit APPEAL No. 317 or 1922, 
February 5, 1926. 
Present:—Sir Grimwood Mears, Kr., 
Ohief Justice; and Mr. Justice Lindsay. 
CHARAN SINGH AND OTAERS—PLAINTIFES 
— APPELLANTS 
versus. 


GANESHI LAL—DsFenpant—REsPONDENT. 

Transfer of Property Act (IV of 1882), s. 82— 
“Contract to contrary," meaning of—Contract be- 
tween mortgagor and mortgagee not providing man- - 
ner of liability of different properties—Effect— 
Subsequent purchasers, right of —Vendee's right to avail 
of contract between his vendor and another vendee. 

The expression “a contract to the contrary” in s. 82, 
Transfer of Property Act, means a contract between 
the mortgagor and mortgagee. Therefore, in the 
absence of any contract between 4 mortgagor and his 
mortgagee that the several properties mortgaged are 
liable in any other manner than that contemplated by 
the section, neither of the purchasers of the pro- 


the Revenué Records Bahadur had? been ,perties subsequent to the mortgage can as against the 


shown to be in actual possession through- 
out. The fact that Bahadur obtained a 
decree under s. 9 of the Specific Relief 
Act also shows that he was in actual pos- 
session of this, khasra numbers. The Dis- 
trict Judge on the findings that Saghar 
is the owner’ of the land, that it is not 
cultivated, and that Bahadur Gould not be 
in adverse possession of uncultivated lend 
has decreed the sut as, regards bkasra No. 
581. In my opinion this view of the learned . 
District Judge is erroneous. The presump- ` 
tion that possession must be deemed to 
follow title arises only when there is no 
definite proof of possession by either of the 
coptending parties, in the case of land 
which is incapables:pf actual possession 


mortgagee set up a case that the properties are not 
rateably liable to contribute to mortgagee's debt. 
[p. 1051, col. 1.] 

Ramabhadrachar v. Srinivasa Ayyangar, 24 M. 85, 
relied on. . ; 

eA vendee cannot avail hitnself of a personal ćove- 
rant between his vendor and another vendes. [p. 1051, 
col. 2. : : 

Jamna Das v. Ram Autar Pande, 13 Ind. Oas. 304; 
34 A. 63; 16 C. W. N. 97; 11 M. L. T. 6; 9 A. L. J, 37; 
(1912) M. W. N. 32; 15 C. L. J, 68; 14 Bom, L. R. 1; 
91M. L. J. 1158; 391. A.7 (P. C.) and Jamia Das v. 
Ramautar Pande, 2 Ind. Cas. 460; 31 A. 352; 6 A. 427, 
referred to. a nicer Na ee 

First appeal from a deċree of the Sub- 
ordinate Judge, Aligarh, dated the lst May 
1929. 

Dr. K.N. Katju, for the Appellant. 

Dr. M, L. Agrawhla, Messrs. P. L. Banerji 


and Panna Lal; ‘for the Respondents, 
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SUDGMENT.—One Bijai Indar Singh 


was the owner of a share in Mauza Kheria 
Gurdeo and a share in Wauza Mirpur in the 
Aligarh District. On the 8th of November 
1906 he “mortgaged these shares to one 
Mangal Sen as security for the sum of 
Rs. 8,000. From 1906 onwards he appears 
to have.been in difficulties and on the 
19th of March 1912 one Kishen Singh had 
obtained a decree against him on a mort- 
gage. which decree was under execution in 
1914. On the 19th of May 1914 Bijai Indar 
Singh sold the property Kheria Gurdeo to 
Sher Singh, the father df the plaintiffs fore 
the sum of Rs. 33,000. In the conveyance 
from Bijai Indar Singh to Sher Singh 
occurs the following passage :— 

“The property sold is declared to be free 
from all kinds of’ claims, hypothecation 
liens and encumbrances, in that the entire 
amount due to Lala Mangal Sen and that 
due to Shrimati Ram Dei, wife of B. Sheo 
Prasad, Vakil, and Shrimati Ram Dei, wife 
of Bhola Nath, i.e. entire amount due 
under both the documents have been left in 
deposit with the vendee for payment.” e 

A sum of Rs, 17,300 was left with the 
vendee for payment of the mortgage of 
Mangal Sen of the 8th of November 1906. 
Rupees 6;500 were left to satisfy the decrees 
of Kishen Singh and of Hazari Lal and 
Gulzari Lal in respect of which an order 
had been made that the property of Bijai 
Indar Singh should be sold on the 20th of 
May 1914, that-is, the day succeeding the 
date of the sale-deed.. 

It is said that there was another decree 
obtained by Hazari Lal alone for which no 
provision was made in this document. But 
be that as it may, the sale did in fact take 
place on the 21st of May 1914 and one Bhgla 
Nath bought the share in Kheria Gurdeo 
for Rs, 1,450. On the 19th of June Sher 
Singh deposited a sufficient sam of money 
to have the sale set aside. That deposit was 
objected toand Sher Singh subsequently 
withdrew the money deposited by him for 
reasons which seemed good to him.® On the 
14th of November 1914 the sale to Bhola 
Nath was confirmed. , 

On the T6th of April 1915-Bhola Nath 
conveyed JMauza Kheria Gurdeo.to Sher 
Singh for the’sum of Rs. 2,500. 

We now turn to Mauza Mirpur. It will 
be remembered that this also was subject 
to the mortgage of Mangal Sen, and the 
share in this.mauza was also sold in execu- 
tion of the decree of Kishen Singh. On the 
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18th of June 1913 Kishen Singh, the decrees 
holder had file® an affidavit in which he 
stated that the property “was subject. to 
certain encumbrances and the second encum- ` 
brance set out by Rim was the mortgage’ 
executed by Bijai Inder Singh in favour of 
Mangal Sen for Rs. 8.000 registered on the 
lOth of November 1906. 
evident that any bidder at the auction sule 
would ‘be well aware that he was bidding 
for property which was at all events pos- 
sibly encumbered by that mortgage, 

„On the 20th of July 1914 Mauza Mirpur 
was sold to GanèshN Lal. He gaveefor it 
the sum of Rs. 2,900. The alleged value 
of the property, free of encumbrances, has 
been stated to be Rs. 70,000 and there is 
evidence to show that the net annual 
profits were at least Rs. 1,800. And later 
when on the 20th of August 1921 this-very 
property was put up to auction in execu- 
tion of the decree of Jaideo and- others, 
heirs of Mangal Sen, Roshen Singh pur- 
chased it for Rs. 45,000 subject toan encum- 
brance of Rs. 16,000 and deposited. the 
whole of the purchase money. Subsequent- 
ly ean’ application was made by Ganeshi 
Lal the defendant in this case that the sale 
should be set aside, and it was in fact so 
set aside, but on the question of.value it 
would appear ‘that Roshan Singh was 
willing to pay a price inexcess of Rs. 60,000 
for this share in Mauza Mirpur. 

Notwithstanding the engagement which 
Sher Singh had entered into by the docu- 
ment of the 19th of May 1914, he did not 
pay the Rs. 17,300 to Mangal Sen and 
Mangal Sen instituted a suit for sale which 
was decreed on the 14th for September 
1918. .. 

G@aneshi Lal was impleaded in this suit 
as defendant No. 4 and raised the defence 


. that Sher Singh, who was joined as defend- 


ant No. 3 was liable to satisfy the plaintiff's 
debt as he had purchased Kheria Gurdeo 
from the mortgagor and had by the terms 
of his purchase undertaken to discharge 
the mortgage held by Mangal Sen. Ganeshi 
Lal claimed, therefore, thatin the event 


_of a decree being passed, the decretal debt 


should, in the firsgingtance be satisfied as 
far as possible by sale of Kheria Gurdeo and 
that Mirpur, purchased by him (Ganeshi), 
should not be brought to sale unless it 
transpired that the entire deht -could not be 
discharged by sale of Kheria Gurdeo. The 
Subordinate Judge on the issue raised by 
this pleading held-that there was no equity 


It is, therefore, -` 


“1080 : 
in favour of Ganeshi Lal and that as all 
the defendants were subsequent purchasers 
of the mortgaged property the mortgagee 
was entitled to sell as he chose. : 
“Mangal Sen having obtained a decree 
took out execution and in the execution 

` proceedings Ganeshi Lal again raised the 
plea which he had advanced by way of de- 

` fence to the suit. That plea was rejected 
by the Execution Court and Ganeshi Lal 
then ‘brought a suit (No. 111 of 1921) against. 
the representatives of Sher Singh (Charan 
Singh and thers} asking fora declaration 


that fhe share in Maya Kheria Gurdeo was, 


liable to besold before any recourse could be 
had to Mouza Mirpur. That suit failed (see 
the judgment at pages 77-79 of our record) 
the Subordinate Judge holding (to quote 
his own words) as follows:— 

“Itis true that defendants firstset (t. 8., the 
representatives of Sher Singh) undertook to 
. pay the decree of Kishen Singh but they 

say that the existence of Hazari Lal’s 
decree was concealed from them and so they 
had (refused) to satisfy the decree. Anyhow 
that is a matter between Bijai Indar Singh 
and the defendants first set and plaintiff has 
no right-to make equity on that score. His 
clear remedy is to satisfy the decree of the 
defendants second set (i. e., the representa- 
tives of Mangal Sen) and then to sue. for 
contribution”. 


On the 20th August 192! both these pro- 
perties, Kheria Gurdeo and Mirpur were 
sold in execution of Mangal Sen’s decree 
and onthe 19th of September, 1921 Sher 
Singh, inorder tosave Mauza Kheria Gurdeo 
satisfied the decree by payment of Rs. 31,939. 
The effect of this payment was to set aside 
the sale which had taken plaĉe in execution 
and to free Mauza Mirpur from any élaim 
under Mangal Sen’s decree. It is in respect of 
that payrhent that the heirs of Sher Singh 
have brought this suit for contribution, the 
basis of their claim being that both proper- 
tias stood proportionately liable to answer 
for the principal money and interest due 
under Mangal Sen's mortgage of the 8th of 
November 1906. This case was founded òn 
the provisions of s. 82 of the Transfer ‘of 
Property Act. rg, tie oe 

It was further pleaded that the question of 
the liability of Mquza Mirpur to contribute 
was res judicata between the parties in 

‘view of the decisions (1) in the suit brought 
by Mangal Sen (Suit No. 146 of 1918), (2) in 
.the eexecution proceedings which followed 


hd 
. 
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on that suit, (3) in the detlaratory «suit 
(No. 111 of 1921) already referred to. 

“The defendant-resisted the claim by 
pleading that the plaintiffs had no right 
to claim contribution by reason ef the terms 
of the sale-deed executed in favour of Sher 
Singh on the 19th of May 1914 whereby the 
latter was bound to satisfy the claim of 
Mangal Sen on his mortgage—a sum of 
Rs. 17,300 having been left with him for 
that purpose. It was also denied that the 
question of the liability of Mawza Mirpur to 
contribute to the moftgage debt was res 
judicata, ° ' a 

And, lastly it was contended that when 
Bhola Nath purchased .Kheria Gurdeo on 
the 2lst May 1914 in execution of decree, he 
did so as benamidar for Sher Singh, and 
that, consequently, the subsequent transfer 
of this property by the sale-deed executed 
on the 16th of April 1915 by Bhola Nath in 
favour of Sher Singh conferred rro fresh 
title upon the latter. Hi 

The suit was dismissed in the Court be- 
low. The Subordinate Judge held that the 
sale-deed of the 19th May 1914 was binding 
upon the plaintiffs and that they had no 
right to claim contribution because upon 
the terms of that deed Sher Singh was 
under an obligation to discharge the debt 
due on Mangal Sen's mortgage and that 
his subsequent payment of Rs. 31,939 in 
satisfaction of Mangal Sen’s decree was 
nothing more than the discharge of that 
obligation. A sum of Rs. 17,300, sufficient 
to satisfy the clain,of Mangal Sen at the 
date of the sale in May 1914 had been left 
with Sher, Singh, and he having failed to 
pay off Mangal Sen -then as he was bound 
to do, the plaintiffs, his representatives 
could not seek contribution in respect of 
the larger sum which by reasén of Sher 
Singh's default, had become due to Mangal 
Sen when he sued, later, to enforce the 
mortgage. 

The Subordinate Judge further held that 
Bhola Nath when he purchased Kheria 
Gurdep on the 21st May, 1914 was a benami- 
dar for Sher Singh did that the subse- 
quent sale by Bhola Nath to Sher Singh 
on the 16th April 1915 gave Sher Singh no 
new title. And he also decided “that the 
Questich of the liability ef Maza Mirpur 
to contribute to the mortgage edebt for 
which Mangal Sen obtained his decree was 
not res judicata. , 

These findings arg attacked here in appeal 
and it is contended that-on the facts, ag 
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established, fhe defendant had, in law, no 
answer toéhe plaintiff's claim. 


The law which declares the liability of 


several properties mortgaged to secure one 
debt is cogtained in the first clause of s. 82 
of the Transfer of Property Act. It is 
there laid down that in the absence of a 
contract to the contrary, the several pro- 
perties mortgaged are liable to contribute 
rateably to the debt secured by the mort- ` 
gage, after deducting from the valueof each 
property the amount of any other incum- 
brance to which it is subject at the date of 
the mortgage. 

It follows, therefore, that unless there was 


a contract to the contrary, the two items of’ 


property with which we are concerned were 
liable to contribute rateably to the mort- 
gage debt in favour of Mangal Sen. 

It has been judicially held that the ex- 
pression “a contract to the contrary” in 
s, 82 means a contract between the mort- 
gagor and mortgagee {see the decision in 
Ramabhadrachar v. Srinivasa Ayyangar 
(1)] and ifthat is a correct statement of 
the law it follows that in the present case 
s. 82 is left to its full operation for it is 
not pretended that there ever was any con- 
tract between Bijai Indar the mortgagor 
and Mangal Sen his mortgagee that the 
two properties were to be liable in any 
other manner than that contemplated by 
the section; and neither Sher Singh nor 
Ganeshi Lal as purchasers subsequent to 
the mortgage could, as against Mangal Sen 
set up acase that the properties wera not 
rateably liable to contribute to his debt. 


. Prima facie, therefore, Ganeshi Lal is not 


entitled in this suit to maintain that the 
property purchased by Sher Singh was 
liable to the full extent of its value to be 
taken in satisfaction of Mangal Sen’s dee- 
ree. . 


But the plea put forward by Ganeshi 


` Lal was that by virtugof the term of his 


purchase from Béjai Indar, Sher Singh 
was liable to satisfy the entire mortgage- 
debt of Mangal Sen out of that porteon of 
the purchase money which was left with 
him for the purpose and that if he had 
done what he was legall? obliged to do the 
result would have been that Mauza Mirpur 
would have stood free of the mortgage and 
could not afterwards have been sold in 
execution of Mangal Sen’s decree. And 
so it has been argued before us that the 
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plaintiffs have no right to enforce contiibu- 
tion, It is said that Sher Singh when hea 
satisfied the mortgage-decrees' was paying 
not his own money but the money. of Bijat 
Indar which had been left with. him to 
discliarge the mortgage. The defendant 
by raising these pleas is clearly claiming 
fos himself the benefit of a contract ‘to 
which he was no party. The obligation 
to pay off the mortgage arose out of’ the 
agreement for sale “entered into between 


Bijai Indar and Sher Singh. That wasa - 


personal obligation which Bijhi Indar as 
~vendor, might enforce against, his 
* purchaser but it cannot be pleaded or 
enforced by Ganeshi Lal who was a 
stranger to the contract. Ganeshi Lal bought 
the share in Mirpur subject to the mort- 
gage in favour of Mangal Sen and he can- 
not escape liability by pleading the terms 


of the sale-deed executed in favourof Sher. 


Singh. 

It has been argued before us that 
Ganeshi Lal has, as a representative of Bijai 
Indar, become entitled to the. benefit of the 
contract but that is not so. He did, no 
‘doubt, by his purchase in execution acquire 
the ‘tight, title and interest of Bijai Indar 
in the share ot Mauza Mirpur which was sold 
but he could not thereby acquire the benefit 
of any personal covenant in favour of Bijai 
Indar arising out of the sale in favour of 
Sher Singh. 

The sale gave rise to no covenant attach- 
ing to the land of Mauza Mirpur which could 
pass upon a sale of that property. 

. The law on the subject is well-estab- 
lished; and we need only refer to the decision 
of their Lordsdips of the Privy Council in 
the case reported as Jamna Das v. Ram 
Antar Pande (2) which affirmed the judg- 
ment ofthis Court réported as Jamna Das 
v, Ramautar Pande (3). That was a case 
in which a mortgagee brought an action to 
enforce against a purchaser of the mort- 

gaged property” an undertaking which he 
had entered into with his vendor. It was 
held thatthe mortgagee had no right to 
avail himeelf of the undertaking. He was 
ng party to the sale and the pruchaser en- 
tered into no contract,with him. 

-The s@the is theecase here. When Sher 
Singh in May 1914 entered into a contract 


(2) 13 Ind. Cas. 304; 34 A. 63; 16 c; W. N. 97; 11 M. 


L. T. 6; 9 A. L. J. 31; (1912) M. W. N . 82; 15 0. L. J. 
68; 14 Bom. L. R.1; 21M. L.J. 1158; 39 L.A. 7 
P. 0). 

: (3) Y Tna, Cas. 460; 31 å. 852; 6 A. 427, s 
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withBijai [ndar for the saleof Kheria Gurdeo, 


he certainly did not makeahy contract with 
Ganeshi Lil Who at that time was a com- 
plete stranger to the property. Nor, as has 
already been said, did'he create any obliga- 
tion the benefit of which could pass or has 
passed to Ganeshi Lal. Dr. Agarwala, in 
the course of his argument oa behalf of tHe 
respondent, has put forward a contention 
based upon the language of s. 55, sub-s. (5), 
el. (b) of the Transfer of Property Act. He 
claims that the sale of the 19th May 1914 
was a sale of Kheria Gurdeo free from in- 
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g e a wa 
to which he was no party. Sher Singh paid 
the money into Court and it is nô concern 
of Ganeshi Lal's whose the money, was. If 
it was Bijai Indar’s money, he can be left 
to make whatever claim he cho8ses. The 
learned Subordinate Judge incoming to 
his decision relied upon the case of 
Shah Muhammad Abbas v. Muhammad 
Hamid (5). That was a casein which two 
properties X and Y wére subject to various 
mortgages. Of these AK was sold to the 
plaintitts with whom was left sufficient 
money to discharge alf the incumbrances 


cumbfance and that coesequently the sum that existedon X 4nd Y. Subsequently by 


of Rs. 17,300 left with Sher Singh for re- 
demption of Mangal Sen's mortgage was 8 
portion of the purchase-money which really 
belonged to the vendor Bijai Indar. And 
he argues that when, later on, Sher Singh 
was paying off.the mortgage-decree he was 
doing so with Bijai Indar’s money and can- 


- not be heard to say thatthe money was his 


own so as to entitle him to claim contribu- 
tion against Ganeshi Lal. | 

In the first place, we cannot accept this 
view ofthe sale of the 19th May 1914. The 
property was not being sold free ofencum- 
brance as a reference to the language of 
the sale-deed will clearly show. What was 
stated was that the . property was subject to 
certain mortgages and that money sufficient 
tosatisfy those. mortgages was being left 
with the purchaser. It isetrue that there 
are words declaring that the property sold 
is “ free from all kinds of claims, hypothe- 
cation liens and incumbrances "in asmuch 
as money was being left with the purchaser 
to discharge the incumbrances named but 
it is quite clear that at the time the pro- 
perty passed under this deeds it was in- 
cumberd. That fact was expressly mentton- 
ed, and so the sale was in reality a sale of 
property subject to incumbrances. The same 
view was taken ọfa similar transaction in 
the case reported as Jamna Das v, Ram 
Autar Pande (4). 

Saction 55, sub-s. (5), cl. (b) has, therefore, 
no application to this transaction. , f 

In the next place even if we wereto as- 
sume that it had, the gase of the respondent 
is not advanced in anyewey. He cannot be 
heard to say that the money paid by Sher 
Singh to satisfy the mortgage-decree was 
purchase money belonging to Bijai Indar; to 
allow him to say so would be allowing him 
to take advantage of aterm of a contract 


. . ee ni ; 
(4) 33 Ind. Cas. 351; 38 A, 209; 14 A, L. J. 151. 


. 


arrangement between these plaintiffs and 
their vendors, the latter by taking some 
money from the plaintiffs agreed to pay off 
some of the incumbrances, the plaintiffs 
being liable to pay off the others. 

After this the Y property was sold to the 
defendants “free of incumbrances " in Spite 
of the fact that neither the vendors for the 
plaintiffs had paid off the incumbrances 
under the arrangment just mentioned. 

The mortgagee brought a suit for sale 
and having obtained a “decree proclaimed 
portions of X and Y for sale. In order to 
prevent a sale the plaintiffs paid up the 
decree and sued the defendants (the owners 
of property Y) for contribution.. It was 
held that the suitcould not succeed and 
that the defendants were entitled .to hold 
the property free from liability to contri- | 
bute to the mortgage debts. 

This decision appears tohave proceeded 
upon the consideration that the vendors had 
sold property Y to the. defendants free of 
incumbranees and that after the date of 
the sale to the plaintiffs it. was not ‘the. 
intention “of any of the parties concerned” 
that the shares in the two villages should. 
contribute rateably to the mortgage-debts.. 

The facts of the case were peculiar and 
are very different from those we have to 
consider here. The defendants’ vendors had 
by thearrangement referfed to above made 
themselves liable to dicharge some of the 
incumbrances, and without doing so had 
sold property Y tothedefendants as being’ 
free from incumbrance. 4 


‘In thedasenow before us Bijai Indar 
the vendor did not assume, any liability for. 
the mortgage debt due to Mangal Sen—that 
liability was left upon the purchaser Sher 
Singh. Andagain there was no sale to Ganeshi 
Lal free of incumbrance. On the contrary, it 


(5) 14 Ind, Oas. 179; 9 A. L. J. 499, 
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is cledrly established that he bought Mirpur 
with knowledge of Mangal Sen's mortgage 
upon it: in fact he bought and knew that 
he was byying only the equity of redemp- 
tion, for which he paid a sum of Rs. 2,900 
only which was nothing like the value of 
the property free from incumbrance. The 
case is altogether different from the one 
just referred toand it isnot possible for 
Ganeshi Lalto claim here the equity which 
was raised on behalf of the defendants in 
the other case. . 

We are satisfied that fhe judgment of, 
the Court below on thispartof the case is 
erroneous and that the defendant Ganeshi 
Lal had no answer to the claim for contri- 
poner on any of the grounds just referred 

0. 

. The case was correctly put by the Sub- 
ordinate Judge who decided the declaratory 
suit (No. 111 0f1921) between the present 
parties. Ganeshi Lal had no right toclaim 
any equity based upon the contract entered 
into between Sher Singh and Bijai Indar 
on the 19th May 1914, 

Next as regards the question of res judi- 
cata. Here again we must differ from the 
judgment of the lower Court. The deci- 
sion in the declaratory suit we have just 
mentioned (No. 111 of 1921) isa bar to the 
defence raised in this suit by Ganeshi Lal, 

In that suit, Ganeshi Lal as plaintiff asked 
for a declaration ofhis right to throw the 
entire mortgage debt upon Mauza Kheria 
Gurdeo and to hold Mauza Mirpur free of all 
claim under Mangal Sen's mortgage which 
could be satisfied by the sale of Kheria 
Gurdeo. The Subordinate Judge held that 
he had no such right and that all he was 
entitled to was azclaim to contribution in 
case he satisfied the mortgage-decree. .. 

That. settled matters between Ganeshi 
Lal and the present plaintiffs and the 
question could not be agitated again in 
the present suit. èe ° a 

There remains only the finding of the 
Court below to the effect that when, Bhola 
Nath purchased Kheria Gurdeo at auction 
on the 21st May 1914 he purchased benami 
for Sher Singh and that the sale purporting 
to have been made by Bhola Nath in favour 
of Sher Singh pn he 16th April 1919 (Ex. ? 
at page .55 of the record) gave no new 
title to Sher Singh. 

In view of our decision on the other 
questions recorded aboye it is not necessary 
for us to give ‘our opinion on this matter. 
We have dealt with-the case as if Sher 
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Singh's only title to the property arose 


out of the sale-deed- obtained by him on 


the 19th May 1914 as alleged by the de- 
fendant. 6 ae 

We think it proper however to observe 
that were we called upon to decide. this 
question, we should not beable to accept 
the finding of the Court below. 

The solitary witness examined on the 
point was, Bhola Nath himself. Sher Singh, 
the alleged real purchaser, is dead, 

The learned Subordinate Judge believed 
the statement of Bhola Nath. “In our opi- 
nion he ought not tð have done so’ We 
hold that Bhola Nath was not a witness of 
truth, . oe 

If we examine the sale-deed of the 16th 
April 1915 we find Bhola Nath reciting. that 
he is the owner of the property which he 
had purchased at' auction on the 2lst May 
1914 for Rs. 1,450, He professes to sell this 
property for Rs. 2,500 to Sher Singh the 
latter to be liable to pay.all incumbrgnces 
whatever they may be. Thé,deed further 
recites that Sher Singh had previously pur- 


“chased the property from Bijai Indar and 


thaf the incumbrances mentioned in the 
sale-deed are to be maintained. Í 

The deed further states that.out of the 
Rs. 2,500 fixed asthe purchase-money the 
vendor Bhola Nath had ‘already received 
Rs. 1,900 from the vendee (Sher Singh) 
under a receipt dated the 23rd February 


1915. The balance, Rs. 600, was to be paid - 


at the time of registration and the registra- 
tion endorsement shows that on the 17th 
April 1915 when the deed was registered 
the sum of Rs. 600 was paid to Bhola Nath, 
in the presenge of the registering officer, 
Bhoja Nath’s statements in the witness- box 
are in no way to be reconciled with the 
recitals in thedeed. His ‘story now is that’ 
he bought benami for Sher Singh and that, 
he paid the 25 per cent. deposit of the pur-, 
chase money out of funds provided by, 
Sher Singh. He goes onto say that when’: 
he had to deposit the balance of the. pur- 
chase money he paid Rs. 500 out of his’ 
own pocket, The rest was found by Sher 
Singh. E E 


He dot$ not in %osmany words explain: > 
how if that was the case he was. selling the’. 


property: for Rs, 2,500 to ‘Sher Singh in, 


inferred that the only consideration for this, 
sale was Rs. 600 which he received at the’ 
time of registration and. which compeneat-. 
ed him for the Rs, ‘500 he had himeetf 


3 @ 


April 1915 but his evidence leaves if to be - 
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deposited in Court after the auction. Ac- 

cording to ethis version, therefore, the 
recital in the sale-deed that he had received 

Rs. 1,900: from Shere Singh on the 23rd 

February 1915 was false. There is one 

‘other matter to be noted in this connection. 

{tis admitted by Bhola Nath that after he 

had bought the property at auction Sher 

Singh applied to the Court to have the sale 

set aside, Itis proved that he madea de. 

posit of over Rs. 2,000 along with the appli- 

tion. ° 
Bhola Nath admits dhat he opposed this 

application made by Sher Singh and that 

Sher Singh afterwards withdrew it with the 

result that the sale was confirmed to Bhola 

Nath on the 14th November 1914. Bhola 

Nath cannot explain why Sher Singh went 

through this farceif the fact was, as “now 

alleged, that he himself was the real 
purchaser and Bhola Nath was merely his 
benamidar. It was for Bhola Nath to ex- 
plain this matter and also to give some 
reasonable account of this discrepancies be- 


tween his present statements and those con-, 


tained in the sale deed of the 16th April, 
1915 and as he failed to do so, we are of 
opinion that the Subordinate Judge was 
wrung in acting upon Bhola Nath’s evidence 
-go as to find that he was a benamidar for 
Sher Sifigh. | 

For these reasons we are of opinion that 
the right of the plaintiffs to claim contribu- 
tion is'established and that their appeal 
must prevail : 

The only question left to be determined 
is the amount to which the plaintiffs are 
entitled by way of contribution. To en- 
able us to decide this questign it is neces- 
sary to remit an issue to the Court belog as 
follows :— ` 

“Having regard to the respective values 
of the properties in Mauza Kheria Gurdeo 
and Mauza Mirpur on the 8th of November, 
1906, when the mortgage to Mangal Sen 
-was made, to what sum are the plaintifs 
entitled by way of contribution in respect 
of the payment of Rs. 31,939 made hy 
Sher Singh on the 19th of September, 
1921?” . © . 

The parties will prodtce any “vidence 
they think proper before the Subordinate 
Judge, who will return his finding within 
two months from the receipt of this order, 
and on receipt of the finding 10 days will be 
allowed for filing objections. 
. eels Appeal allowed. 


: 4 ere a. 
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BOMBAY HIGH COURT. 

Seconp Crvi APPEAL No. 346 or 1925. 

January 8, 1926.° 

Present :—Sir Norman Macleed, KT., 

Chief Justice, and Mr. Justice Coyajee. 

MHALAPPA VENKATESH SHETTI 

——-DEFENDANT—APPELLANT 
versus 
JANARDAN GOVIND MAHALE— 
PLAINTIFF — RESPONDENT, 

Transfer of Property Act (IV of 1882), ss. 111, 117 
—Agricultural leases—Relieg against forfeiture for 
breach of covenant. i 

Agricultural leases*are exempt from the operation 
of s. 111, Transfer of Property Act. Therefore, 
a Court can in a proper case exercise its equitable 
power of relieving against forfeiture for breach of 
covenant. [p. 1055, col. 1.] 

Appeal froma decision of the District 
Judge, Karwar, in Appeal No. 47 of 1924, 
confirming that of the First Class Subordi-~ ` 
nate Judge, Karwar, in Civil Suit No. 121 
of 1923. 

* Mr. G. S. Rao, D. B., (with him Messrs. Y. 
N: Nadkarni and B. S. Mavinkurve), for the 
Appellant. 

“Mr. G. P. Murdeshvar, for the Respond- 
ent. 


JUDGMENT. 

` Macleod, C. J.—The plaintiff sued to 

recover possession of the land described in 

the plaint free from any rights or charges 

thereon, alleging that defendant No. 1 held 

the land in suit under a mulgeni lease, 

dated June 17, 1882; that under it the lessee 

was liable to pay the stipulated rent at a 

fixed time of the year; that the lease also 

stipulated.that the lessee should enjoy the 

land without transferring it to anybody; 

that if he ‘broke any of these conditions the 

lessee was under its terms liable to forfeit 

hfs lease-hold rights; that defendant No. 1 

did not give the stipulated rent “ab the 
stipulated time; that defendant No. 1 mort- 
gaged the land to dgfendant No. 2 on No- 
vember 11, 1922; that Ir thus broke both 
the conditions and that, therefore, the plaint- 
iff hadegot a right to recover possession of 
the land. 

The Ist defendant contended that the 
stipulation against alienation was illegal. 
But that is obviously a point which cannot 
be relitd upon by the Istedefendant. 

We must take it, considering the terms 
of the lease, although it is not very clear 
whether the District Judge considered that 
the terms ‘transfer’. or ‘alienation’ include 
a simple mortgage, that the Ist defendant 


has transferred by mortgage his interest 
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in the land to the 2nd defendant, which 
would involve a forfeiture if the owner 
š Eo to exercise his rights under the 
ease, f 

It has begn argued that this Court has no 
power to relieve against forfeiture, except 
for non-payment of rent. But s. 111 of the 
Transfer of Property Act and the other 
sections of Ch. V do not by virtue of s. 117 
apply toleases for agricultural purposes, 
and there is no other restriction that 
know of against the Court exercising its 
„equitable powers by relieving against for- 
feiture in a proper case. Considering that 
the lease does not expressly restrain the 
tenant from mortgaging his interest, and 
that apparently the owner had refrained 
from objecting to a prior mortgage execut- 
ed by defendant No. 1 in favour of defend- 
ant No.3, we think the proper order to 
make in this case is that defendant No, 1 
should haye three months from the time 


the record reaches the lower Court, to re-’ 


lease the land held by him from the mort- 
gage of the 2nd. defendant, and if he 


_cannot release the land from the mortgage ° 


within that time, then the decree which- 


has been passed by the Trial Court will 


come into effect. If the land is released 
from the mortgage, then the suit of the 
plaintiff will be dismissed. Butinany event 
“the Ist-defendant will have to pay the 
plaintiff's costs throughout. 
Coyajee, J.—I concur.: 
R. L, Order-accordingly. 


LAHORE HIGH COURT. 
SeconDeOryit APpaaL No. 2793 of 1925. 
“April 27, 1936, 
Present:—Mr. Justige Campbell. 
KALIAN SINGH—Drrenpsxt—APPELLANT 
versus à 
FAZAL DIN—PLAINTIFF AND ANOTHER — 
DEFENDANT— RESPONDENT. 

Limitation Act (IK of 1908), s. 12—Time requisite 
for obtaining copies—Sale-deed guaranteeing indem- 
nity in case of loss-Pre-emption, loss in consequence of 
—Vendeés right to be recompensed. 

A Jhelum appéal was heard by the District Judge, 
Rawalpindi, in his capacity as Additional Judge, 
Jhelum, and decided on 25th May 1925. On the 24th July 
1925 the appellant applied inthe Court of the Dis- 
trict Judge, Jhelum, for copies of the judgment and the 
decree of the Appellate Court. Wis deposit of the fees 
was accepted and an' order was made on the applica- 
tion for supply of the copies. On 28th September 1925 
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appellant's application was returned with a direction 
that it should be måde at Rawalpindi. The applica- 
tion was presented in Rawalpindi Ceurt on the 29th 
September 1925 and copies were obtained on the 5th 
October 1925 and the appeaj was filed on 30th October 
1925 : ‘ 

Held, that the appellant was entitled to count the 
whole period from the 24th July till the 5th. Octoher 
as me requisite for obtaining copies. [p. 1056, col..1.] 

A guarantee clause in a sale-deed to the effect 
that the vendor would be liable to recompense any 
loss that might accrue to the vendees in connection 

“with the sale (agar intikal haza men mushtarian ko 
koi nuksan paunche to main zimmenwar hunga) 
covers the risk of the vendees’ title beittg defeated by 
a prg-emptor. [p. 1056, col. 2.] 

. ig enakan Bibi v. Shah Meli, 4 Ind. Cas. 690; M1 P. 
R. 1908; 13 P. L. R. 1909; 180 P. W. R. 1908, referred 
to, 

Second appeal from a decree of the Dis- 
trict Judge, Rawalpindi, dated the 25th May 
1925, modifying that of the Subordinate 
Judge, Fourth Class, Chakwal, at Gajar 


Khan, dated the 15th July 1924. 


Mr. Ram Chand Manchanda, for the 
Appellant, ` 

Messrs. Mohammad Azam, and Anant 
Ram, for the Respondents. è 


*JUDGMENT.—A preliminary objec- 
tion i$ taken that this appeal and No. 2794 
are barred by time. The facts are these. 

The suits were Jhelum cases but the 
appeals were heard by the District Judge, 
Rawalpindi, in his capacity as Additional 
Judge, Jhelum. The date of the judgments 
is 25th May 1925. Onthe 24th July 1925 
the appellant applied in the Court of the 
District Judge, Jhelum, for copies of the 
judgments and decrees of the Appellate 
Court. ; 

His deposit of the fees was accepted and- 
an order was passed on the applications that 
copies should bé supplied. We know noth- 


e ing of what happened thereafter until the 


28th September 1425, on which dgte the 
appellant’s applications were returned to 
him with endorsement that the cases had 
been sent to record in the Rawalpindi 
Court and that applications for copies 
should be made there. The applications 
were presented in the Rawalpandi Court on 
the 29th September 1925 and copies were 
obtained on the 5th October 1925 and the 
two appeale were filed. here on the 30th 


- October 1925. 


If the time during which,the appellant's 
applications Jay in the Jhelum Court be 
included in the time requisite for obtaining 
copies the appeals were filed within time. 
If that period is to be excluded the las 
date for filing the apptals 

- e 


was the 12th f | 


+ 
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October 1925, the date of the High Court 
opening. . : 

It has beén argued’ on behalf of the 


respondents, who have raised the prelimi- 

nary objection, that the appellant must have 

been negligent, since otherwise there would 

not be‘so wide a gap between the 24th 

July and 28th September. In view of the 

facts, however, that his money was taken at 

Jhelum and was not returned and that an 

order for supplying the copies was passed 

and furtherthat he presented his applica- 

tions at Rawalpindi without any delay after 

recéiving them back at Jhelum entitfed e 
him, in my opinion, to count the whole 

period from the 24th July till the 5th 

October as time requisite for obtaining 

copies. The preliminary objection is 
overruled. $ 

On the merits the facts are as follows :—- 
Uttam Chand and Hoshnak Rai decree- 
holders purchased a certain house in execu- 
tion of a decree. They then sold it to 
Kalyan Singlrfor Rs. 600. Kalyan Singh, 
through his ‘agent Ram Singh, sold the 
house again to Fazal Din and Musammas 
Rakhi for Ra. 1,500. Jawala Sahai cousin of 
Uttam Chand and Hoshank Rai then 
brought a suit to preempt the sale by 
his relatives to Kalyan Singh, and obtained 
a decree for possession by pre-emption of 
Rs. 600 against Fazal Din and Musammat 
Rakhi who were impleaded among the 
defendants. Fazal Din and Musammat 
Rakhi then brought separate suits against 
Kalyan Singh to recover the balance of 
purchase-money paid by them to him and 
damages for the expenditure to which they 
had been put to in the litigation. Hach 
suit was of Rs. 450 (i. e half of Rs. 900) 
plus Ks, 250 damages, The Trial @ourt 
dismissed the suits but on appeal the 
District Judge gave each plaintiff a decree 
for Rs. 554-10. Kalyan Singh has preferred 
second appeals. 

The question for decision is the interpre- 
tation of the following sentence in the sale 
deed executed by Ram Singh as agent of 
Kalyan Singh in favour of Faz&l Din and 
Musammat Rakhi: “agar intikal haza men 
mushtarian ko koi tukgan pauncgg to main 
zimmonwir hunga.” ` 

. It wasargued before the lower Appellate 
Court on behalf of Kalyan Singh that the 
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word “main” indicated a personal respon- 
sibility undertaken by Ram Sifigh in his 
individual capacity and that the sentence 
did not bind Kalyan Singh in any -way. 
It should be observed that tle original 
defendants were Kalyan Singh and Ram 
Singh both, but in the lower Appellate 
Court the claims against Ram Singh 
were given up. The learned District 
Judge held that it was clear from the 
document that Ram Singh was not ‘taking 
upon himself any individual responsibility 
and that the guarante$ given was that of 
Kalyan Singh. e 

The second point urged by Kalyan Singh 
in the lower Appellate Court was that the 
word “nuksan” could not be interpreted to 
mean “loss” as the result ofa pre-emption 
suit such as that which was brought by 
Jawala Sahai. The learned District Judge 
repelled this contention also and held that 
the word “nuksan” was wide erfough to 
gover such “loss.” He referred to Khommon 
Bibi v. Shah Mali (1), a case which has 
some features in common with the present 
«ase, and: appears to Have concluded that, 
as in that case, so inthe case before him 
the sentence quoted was inserted as much 
for the purpose of indemnifying the pur- 
chaser against loss due to the intervention 
of a pre-emptor as for any other reason. 

Exactly the same argument has been put 
before me in second appeal by the learned 
Vakil for Kalyan Singh and after hearing 
him and examining the sale-deed I find 
that the learned District Judge was correct. 
When the whole deed is read it is clear to 
my mind that the guarantee was one by 
Kalyan Singh the vendor given on his 
behalf by Ram Singh as agent, and I see 
no reason for disagreeing with the learned 
District Judge's view that the word ;“intikal 
haza men nuksan paunche” can properly 
be held to include the risk of “the vendees* 
title being defeated, by a pre-emptor. It 
has not been argued tMat Ram Singh was- 
not emnpowered to give the guarantee. 

I, therefore, dismiss both the appeals with 
costs. 


R. L, om Appeals dismigsed, 
(1) 4 Ind. Cas. 690; 111 P. R. 1908713 P, L. R. 1909; 
180 P. W.R. 1908, g 
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Abadi. See LANDLORD AND TENANT 


Abatement of suits and appeals. See ©. P. O. 
1908, O. XXIL BES re f 


Acqulescence—Possession, suit for—Building on 
another's land—Delay in suit—Proper relief. 

If a persen deliberately builds on another's land, the 
latter is entitled to recover possession of the land unless 
there afe special circumstances amounting to a stand- 
ing ‘by sô asto induce the belief that the owner 
intended to forego his right or to acquiesce in the erece 
tion on his building. Mere delay in bringing a suit 
is not in itself sufficient to deprive the owner ‘of his 
strict rights. b Karim BAKHSH v. MOHAMED SHAFI 
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Acts—General. 


Act 1839—XXXII. See INTEREST Act. 
—— 1841—XIX. See Succession (PROPERTY PROTECTION) 


Act. 
——~ 1860—XLV. See Pena Cone. 
-——~ 1863—XX. See Reticious ENDOWMENTS ACT. 
—— 1869—IV. See DIVORCE ACT. 
—— 1870— VII. See Court Fees ACT. 
—— 1872—I. See EVIDENCE AOT. 
——- 1872—IS. See CONTRACT Act. 
—— 1877—I. See Srrcirio RgLIEF Aor. 
——- 1878—VIT. See Sea Customs AOT. 
—— 1878—XI. See Arms ACT. ý 
——- 1879—XVIO. See LEGAL PRAOTITIONERS Act. 
—- 1881—V. See PROBATE AND ADMINISTRATION ACT. 
--—- 1881—XXVI; See NEGOTIABLE INSTRUMENTS ACT. 
-> —— 1882—II. See Trusts Act. 
——- 1882—IV. See TRANSFER or PROPERTY Act. bs 
—— 1882--V. See EASEMENTS Act. 
—— 1887— VII. See Surrs VALUATION AOT. 


` —— 18687—IX, See FROVvINGIAL SMALL CAtsu Courts | 


Aor, 
—— 1890-—VIII. See Gwarpiins AND Warps ACT, 
—— 1890—IX. See RAILWAYS ACT. e~ 
—— 1894—I. See LAND Acquisition Act, 
—— 1898--V. See ORIMINAL PROCEDURE Cops.® 
——- 1899—II. See Stamp Act. mobs 
~-— 1899--IX. See ARBITRATION ACT, 
= -1908--V. See OIVIL PROGEDURE Gene. 
——— 1908—IX. See LIMITATION Act. 
= 1903—X VI. . See REGISTRATION Act, 


++ 1909—II. See Pkesipenoy Towns. TxsOtvenoy * 


. Aor. | 
= 1912—II. See CO-OPERATIVE SOCIETIES Act. 
~ 1913—VII. See COMPANIES ACT. ` 
-— 1916—XV. See HINDU Dismsition OF PROPERTY 
ACT. œ ` 
a- 1920--V. See PROVINCIAL INSOLVENOY Act. 
wara 1922 —A 1.” See Income Tax Act. 


k oa Acts—Btngal. 


Act 1866—V. See Caxcurra POLICE Act. 
-—— 1879~-IX. See Court or Warps Act. 
1884—III. See BENGAL MUNICIPAL Act. 
1885—VIII. See BENGAL Tenanoy Act. 
1911— AVI. See OALCUTTA IMPROVEMENT 
(APPEALS) ACT.. 

1920—III. See Caucurra RENT Act. 


Acts—Bihar and Orissa. 





—— 1876—VI. See Onora Nagpur ENOUMBERED 
: Estates ACT. 
“1908~VI. See Onora Nagpur Tenancy AOT. 
if Acts—Bombay. 


—- 1974-—IIL. See BOMBAY HEREDITARY Orrices Act. 

—— 1879—V. See Bomsay Lanp REVENUE CODE. f 

—— 1879—XVIL See DEKKHAN AGRICULTURISTS 
RELIEF Aor. 

—-- 1888—VI. See Gusarat TALUQDARS' Act. 

—— 1901—IIT, See Bompay Distrior MUNIOIPAL ACT. 

—— 1918—Il. See Bompay Renr(War RESTRICTIONS) 


Act. 
—~ 1920—XVII. See BOMBAY PLRADERS Act. 
Acts—C. P. 


1920—I. See O. P. Tenanoy AOT. 
Acts—Madras. 


1900—I. See MALABAR COMPENSATION FOR TENANTS 

. ` IMPROVEMENTS ACT. 

1905—III, See Mapras LAND ENCROACHMENT ACT. 

1908—I. See MADRAS Estates LAND ACT. 

1914—L. See Mapras HINDU TRANSFERS AND 
BEQUESTS ACT. 

__°1920—V. See Mapras DISTRIOT MUNICIPALITIES 

ACT. 





Acts—Punjab, ` 


ng 1887— XVI. See PUNJAB TENANCY Act. 
jyll-lll. Se: PUNJAB MUNICIPAL Act. 
2 1013—1. See PUNJAB PRE-EMPTION ACT, 
-= 1914-2], See PUNJAB Exeise Act. 

_— 1918—VL See Punfss Gourts Act. 


Acts—U. P. 


an 1869—I. See Oups Esrarss Aor. 
——— 1§86-—XXII. See OUDH RENT ACT. |, 
—— 1899—III. See U. P. COURT oF WARDI Act. 








an 190L—IL. See U. P. LAND REVENUE ACT. 
_—- 1916—II See U. P. MUNIOIPALITIES ACT. e 
wane [QVQ—XL. See AGRA PREEMPTION ACT, f 


1058 | INDIAN CASES. | . [1928 
. j 
. Regulations. Adverse possession—coneld. a. z 
Reg.1793—VUI, See Baxor DaONNGL SETTLEMENT ‘The plaintiff had purchased tho site in sult by a, 
1798—L See Banca Lan (CONDITIONAL SALES) deed from a person who had no‘ title to it. The 


ež REGULATION. k 
—— 1806—XI. See BENGAL Troops TRANSPORT AND 
G TRAVELLER'S ASSISTANCE REGU- 
LATION. 
1806—XVII. See BENGAL LAND (REDEMPTION AND 
TORECLOSURE) REGULATION. 
1827—XVI. See BOMBAY REGULATION. 


Statutes. 
1915—(5 & 6 Gezo. V, o. 61). 








See GOVERNMENT OF 


INDIA Act. 
Adverse possession, te 
See LANDLORD AND TENANT 779 
See Trust 489 


——-——- Co-owners—Exclusive possession. 

Jhanda Singh, Hira Singh and Jagat Singh were 
brothers and co-owners of a piece of land. The pos- 
session of the entire holding was with Jhanda Singh 
the others being absentees. In 1896 sons of Htra Singh 
sold off their share to a stranger which was success- 
fully pre-empted by Gattu son of Jhanda Singh. In 
1907 Jagat Singh died and his share was mutated in 
favour of Gattu no mention being made of Hira. 
Singh’s sons. On. Hira Singh's sons bringing a suit 
for possession for half share of Jaggat Singh’s share 
in 1923: A 

Held, that the plaintiffs’ suit was barred by times 


- for Gattu’s possession since 1907 was exclusjvely on 


his own account and not that of co-owner and was, 

therefore, adverse to the plaintiffs. L BISHNA v. NARAIN 

SINGH 486 

—-—— Co-owner, ouster of—Knowledge of adverse 

» possession—-Mode of proof—Second appeal—MMixed 
question of law and fact—Finding of fact, con- 
sideration of. 

The question of adverse possession is a mixed 
question of law and fact. In dealing with the ques- 
tion in second appeal the findings of fact should be 
considered to see whether the inference drawn by the 
Appellate Court was proper or not. 

The ouster ofa co-sharer in orderto render the 
possession adverse need not be violent nor need notice 
of adyerse holding be actually brought home to the 
other co-sharers by personal or formal communication 
but it is sufficient if contrary is not proved, that the 


circumstances show that such knowledge maf reason- e 


ably be presumed. C BABITRI Dasrv. NADIAR CHAND 

BARIK è 38 

Death of owner of property—Possession of 

one of several heirs beyond his share—Adverse posses- 
sion in respect of excess. 

Where one of the heirs of a deceased person comes 


deed was not registered but was atteged by a lambar- 
dar of the patti. On another land purchased by the ‘ 
plaintiff he had constructed a house and he had been 
using the land in suit as an appurtenance to his house. 
He had enclosed it with a hedge and had been using 
as a carpenter's yard for more than 12 years: 

Held, that the plaintiff's possession had ripened into 
ownership. L IsHER SINGH v. WIRSINGH 1000 
— —— Possession follows title—Principle, appli- 

cation of. 

The presumption thatepossession must be deemed 
to follow title arises only when there is no definite 
proof of possessio by either party in the case of land 
incapable of actual possession owing to its nature. ` L 
BAHADUR v. SaGuaR 1048 
Advocate, whether must file appointment in writing. 

See O. P. C., 1908, O. ID, R. 4 841 

or Vakil-—Written authority, necessity of, 

See Or. P. C., 1898, s. 340 714 


Agra Pre-emption Act (XI of 1922), ss, 14, 15— 

Sale by co-sharer—Notice—Estoppel. : 

Sections 14 and 15 of the Agra Pre-etnption Act 
do notimply that unless a notice of a contemplated 
sale is given by the intending vendor to his co- 
sharers, they can in no case be estopped from 
claiming the right of pre-emption. If by taking an 
active part in the completion of the sale, and by his 
conduct in other ways, a co-sharer leads the vendee 
to believe that he (co-sharer) has waived his right 
of pre-emption, and no notice is, therefore, thought 
necessary to be issued to him, he would be estopped 
from claiming his right of pre-emption. A RANJIT 
SINGH v. BHAGWATI SINGH, 24 A. L.J. 581 397 - 


Appeal (Civil). See ARBITRATION 7 
—— m New plea. 

A plea will not be allowed to be set up in appeal 
which was neither taken up inthe plaint nor was 
embodied in an issue and is contradicted by the 
party's own witness. O PIRTHA SINGH v. RAJA MOHAN- 
MAD ALI Kuyay, 13 0. D. J. 126 188 

———— Plea of limitation, abandoned in 











trial Céurt, whether can be taken 611 
—-—-— (Privy Council). See O. P. C., 1908; 0. XLI, 
R. 33 767 
-=+ High Court, judgment of—Mis- 


statement of fact—Review— Appeal. *. 

If a High Court in its judgment makes an absolute 
mis-statement offact in a perfectly plain question, 
it is the duty of the person aggrieved to go to that 
Court and say “your judgment is vitiated by an 
obvious error ona pute qyestion of fact” and to ask 
ft to correct the mistake. If this remedy is not 


to occupy more than his share to the exclusion of the eavaifed, the Privy Council will not go behind it, 


rightful heir of the excess share and alienates it and 
such alienation is accepted by the conduct of the latter, 
the possession of the former is adverse to the latter 
and ripens into ownership if it extends beyond tavelve 
years. L Karam Din w Mune Din, 8 L. L-J. 129 550 

- , how established. © >s 

No particular form of an expression is necessary to? 
constitute adverse possession, it is always a question 
of animus whiclf has to be gathered from all the 
circumstances. GC Ganca Prosap CHOWDHURY v. 
KULADANANDA Roy, 30 C. W.N. 415; A. I. R. 1926 Cal. 
568 235 
Plaintiff vendee from person without title— 





° N Open user for more éhan 12 years—Preseription. 


P CeMatxe Kyr On v. Ma Tuer Pon, A. I. R. 1926 
P. O. 29; (1926) M. W. N. 489 916 
(Second). i 

See Arso C.,P. C., 1908, ss. 100 ro 103, O. XLI, 

See ADVERSE POSSESSION . 

See CIVIL PROCEDURE , “TT 686 

SeeYcrispictiox or COURT s ẹ ° : 1 
——— ‘Finding of fact. , 

The High Court ought not to interfere in second 
appeal with a finding of fact so long as there is some 
evidence to support gt, but a finding arrived at without 
evidence is bad and is not binding upon the High 
Court. Pat Jucat SARKAR v. Ras MANGAL Prasan, A. 
I. R. 1926 Pat. 187 929 


“Vol. 94] 
e 
-Apbeal (Second)—concld. 





Pre-emption swit—Location of pro- 
perty—Question of fact or law. 

The quesjjon whether a certain immoveable pro- 
perty is situated in a town or village is a question of 
fact. L Karam Cuanp v. Kars Sinon, 8 L. L. J. 66 

; 127 
Arbitration—Parties agreeing to be bound by decision 
of Court—Appeal. 

If the parties toa suit relating to a landed property 
agree not to.praduce any evidence and to be bound 
by the decision of the Court arrived at after an 
inspection of the locality, such decision is binding on 
the partiesand is not appealable. A CHAIN SUKH v. 
Rau SARUP 7 

Terms of 

Award, validity of. 

An arbitrator must not take evidence behind the 
back of the parties unless the terms of the reference, 
construed in the light of the circumstances of the 
case, give him authority to do so. 

Where a reference to arbitration permits the 
arbitrator to come to a decision by any method that 
he might think fit, an award made by him after 
private enquiry is not invalid. O OHANDRIKA Darr RAM 
Panpey v. Sayas Lat, 30. W. N. 397! A. I. R. 1926 
Qudh 383 162 


Arbitration Act (IX of 1899), s. 8. See O. P. O., 

1908, Scn. II “4 
3 S. 19—Stay of*suit or proceeding—Arbitras 

tion, taking place of. 

The power of the Court under s. 19 of the Arbi- 
tration Act isto stay the suit or proceedings, if the 
conditions referred to in the section are fultilled. If 
a stay is granted the arbitration then takes place 
by. reason of the submission contained in the con- 
tract and in accordance with the provisions of the 
Arbitration Act. 

Per Buckland, J.—In connection with arbitration 
procesdings under the Arbitration Act, all that need be 
considered is whether there were (1) a submission by 
the parties to the dispute, (2) a reference before 
arbitrators duly appointed by them under the submis- 
sion and (3) an award properly made by such arbitra- 








tors. G Mirsus Bussan Kaisma, Lrp. w. HOGARTH 
Surrrgxe Co., Lro., 43 C. L. J. 297; A, I.R. 1926 Cal. 
722 F 182 


Arms Act (XI of 1878), ss. 19 (f), 20—Conceal- 
ment, meaning of—Carrying arms in gunny bag*- 
Intentign. . 

Each case of concealment ofarms must be decided 
on its own merits. 

For a conviction to fall under s. 20, Arms Act, there 
must be some special iedication of an intention that 
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Benami transaction—concld. 


any suggestion indicating that a, fraud or an illegal 
act was contemplated, the defendant would have to 
averand prove that theéraud or the unlawful act 
that was intended wes carried out. O RAJANI KANTA 
Das GUPTA v. ABANI KANTA Das Gupta ' 33 


Bgngal Land (Conditional Sales) Regulation 
(10f 1798), $.2. See BexeaL Lanp (REDEMPTION 
AND FORECLOSURE) Reauxation, 1806, s. 7 991 


Bengal Land (Redemption and Foreclosure) 
Regulation (XVII of 1806), Ss. 7—Object of 
Regulation--Mortgage with conditional sale—N otice 
to ferectose-~ Mormalities —~Benyal Lund (Conditional 
Gales) Regulation I of 1798, s. 2—Omission to 
mention section---Noticee demanding large® sum 
than due—E ffect. 

The object of the Bengal Laud (Redemption and 
Foreclosure) Regulation XVII of 1806 is to give a 
warning to the mortgagor so as to enable him by 
taking action under the Regulation to preserve his 
right to redeem. 

RLA omission to mention s.7 ofthe Bengal Land . 
(Redemption and Foreclosure) Regulation of 1806 
in the notice is not fatal to its validity if the 
purport of the section is given in the notice, Similar- 
ly so long as the purport of s. 2 of the Bengal Land 
(Conditional Sales, Regulation I of, 1798 is given in 
the notice specific reference to it is got imperatively 
necessary. 

e The demand fora larger sum than is actually due 

at thg time of the notice is not a defect fatal to the 

validity of the notice. LJaacor MAL v. ARYA RAM 991 


Bengal Municipal Act (UI B. C.of 1884), ss, 
102, 103--Ke-valuation of holdings without fresh 
determination of percentage rate-—Legality. 

Section 102 of the Bengal Municipal Act provides 
that once a percentage has been fixed it shall remain 
in force until rescinded or until the Commissioners 
at a meeting determine some other percentage ak 
which the rate will be levied from the next year, 
There is no provision in the Act which provides that 
every time there isa fresh valuation there must bea 
formal meeting to fix the percentage even though the 
Commissioners intend the same percentage to con- 
tinue. C Buusan MOHAN BASAK V. UHAIRMAN, MUNICI- 


“PAL COMMISSIONERS, Dacca, 30 O. W. N. 405; A. I. R. 


1926 Cal. 607; 53 @ 453 231 
-— -@— SS. 112, 113—Privy and water taxes— 

Liubility—Remedy of person aggrieved. . 

in some cases it is the owners and in others it is 
the occupier that is liable for privy and water taxes, 
A person who disputes his liability to be assessed 
has"his remedy by way of an application to the Com- 
missioners under s. 113 of the Act and until he has ex- 


the possession of arms was being concealed from,a , hausted the remedies provided by the Act he cannot 


public servant or from a Railway Official. Where the 
arms are carried through a place where itis not 
anticipated that a public servant would be met, the 
intention to conceal is not easy to infer. Consequently 
when 2 person carried arms wrapped up in a gunny 
bag on ahorse back to an appointed place for sale 
where he did got expect any public servant jo meet,, 
he could not be said to have bad an intention to 
conceal, L @HET “Srxcu v, EMPEROR, 7 L. 65; A. LR. 
1926 Lah. 262; 27 Or. L, J. 625 


Benami transaction--Onus qf proof. 

The onus of proving that the ostensible owner is 
not the real owner is on the ‘plaintiff. 

Ifa simple benami fs alleged in the plaint without 


invoke the assistance of the Oivil Courts. © Buusan 
Monan Basak v. CHAIRMAN, MUNICIPAL COMMISSIONERS, 
Daeca, 30 CeW. N. 405; -A. I. R. 1926 Cal. 607; 53 0. 
494, 231 


Bengal Tenancy Act (Vili*of 1885), s, 18—Land- 
lord's fef failure to My-e-Notice, service of, absence 
of-—sluction-purchase, effect on. . 
Neither failure to pay landlord's fee, nor mere 

failure to serve notice undef s. 13 of the Bengal 

Tenancy Act invalidates the purchase of a tenure at 

an auction-sale. CG Barapa Prosan Rory v. Tarak Natu 


MANDAL 147 
——— 8.22 (2). See BENGAL Tenanoy Aor, 1885, 
s. 50 (2) . . 7 


ay 


ry . 
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Bengal Tenancy Act—contd.. 





~ § 49° See BENGAL Texaxcy Act, 1885, s. 182 
920 


-——— S; 50—Presumption of fixity of tenure— 
Kabuliyat for term, effect of—Record of Rights, if 
rebutted. 

«The existence ofa temporary kabuilyat for a term 
of years sufficiently rebuts the presumption ra%ed 
by an entry in the Record of Rights as to the perma- 
nence of the tenure. O BIRENDRA KISHORE MANIKYA v. 
JAHIRUDDIN 26 
— 5, 50 (2)—Presumption of fixity of rent— 

Occupancy raiyat, if can be raiyat at fixed rate. 

In cases to'which the presumption under s. 50 (2), 
Bengal Tenancy Act, is not applicable the Cou is 
entitted to consider the f@cts in view of all the circum” 
stances and determine whether the holding is held at 
a fixed rental. 

The same person can combine in himself the status 





of gn occupancy raiyat and a raiyat at fixed rate. C 
RAJMOHINI Dast v. NaGeNpRA Kumar Tatpatra 310 


m 88,50 (2), 22 (2)—Ejectment suit-eFivity 
of rent—Uniform payment for 20 years—Presump- 
tion, applicability of. 

Sub-section (2) of s. 50 of the Bengal Tenancy Act has 
no application to suits which are not suits under that 
Act but are suits under the general law for ejectment 
of an alleged trespasser. 

The mere fa® that the operation and effect of s. 22 


, HNDLAN GASES, 


. (1926 


Bengal Tenancy Act—¢onéld. e 


plaintiff brought a suit for recovery of possession 
after service of notice under s. 49 of the Bengal 
Tenancy Act: . . 

Held, that s, 182 of the Bengal Tenancy Act was not 
applicable to the case and that the suit was maintain- 
able. C RAHIMUDDI MrAJI v. Amina BIBI, 43 C. L.J.. 
132; A. I. R. 1926 Cal. 662 920 


Bengal Troops Transport and Traveller's 
Assistance Regulation (XI of 1806),s. 3 (1) 
paras. 3, 4—Impressing cart agdinst owner's will 
—Native officer, power of. 

In case of carts Jet on hire, the native and Police 
Officer referred to in paras. 3 and 4 of s. 3, el. (1) 
of the Bengal Troops Transport and Traveller's Assist- ° 
ance Regulation can legally impress them against 
the consent of their owner. Pat Rup Lau SINGH v. 
SECRETARY OF STATE For INDIA, 5 Pat. 205; (1926) Pat. 
105; A. I. R. 1926 Pat. 258; 7 P. L, T. 463 10 


Bombay District Municipal Act (III of 190 
22. See C. P. C., 1908, s. 115 


Bombay Hereditary Offices Act (IH of 1874), ss. 
4, 5—Mortgagee or lessce from watandar,* whether 
watandar—Alienation of watan land—Period of 
operation, 
Legal possession within the lifetime of the mort- 

gagor or lessor watandar is clearly not equivalent to 

the legal acquisition of title to the land which is con- 


1), Sy 
660 


(2) of the Bengal Tenancy Act has to be considered jn , templated in the definition of watandar. Therefore, a 


a suit does not make a suit in ejectment a proceeding 
under the Act. k 
Though the special presumption laid down in el. (2) 
of s. 50 of the Bengal ‘Tenancy Act may not be appli- 
cable to a case not under the Act,a presumption may 
arise, apart from the Act, that where there has been a 
uniform payment of rent for more than 20 years the 
original contract was a contract to hold at fixed rate. 
G SANTOSH Kumar Roy v. RAKHAL CHANDRA Hazra, 43 
O. L.J. 104 740 


5, 174 (3)—Civil Procedure Code (Act V of 
1908), O. XXI, r. 91, applicability of—Auction= 
purchaser, if can apply to set aside sale and claim 
refund. 
“he prima facie meaning of s. 174 (3), Bengal 
enancy Act, is thatthe principle laid down in O. 
XXI, r: 91, O. P. O., does not apply to cases ‘of sales 
held under Ch XIV of the Bengal Tenancy ct. Cc 
pasbuaR ÜHOUDHURY v. BISHNU NARAIN KUNDA, 43 O. 
Li J. 279; A I. R.1926 Cal. 738 7 292 
@,178—Holding—Undivided parcel of land, 
if holding--Sale of undivided portion—Abandcnment 
—Re-entry, clause as to—Legality. . 
Undivided portions of land included within a leare- 
hold do not constitute a holding as defined in the 
Bengal Tenancy Act, 
Sale of undivided portions of lands not comprising 
a holding does not amount to abandogment ang the 
Jandlord is not entitled to re-enter on that ground. 
A clause in a lease covenanting that the lan@lord 
shall be entitled to re-8nter on transfer, by the tenant 
does not offend against the Provisions of s. 178, Bengal 
Tenancy Act. C BAHADUR AHMED MOULVI v. HEMANTA’ 
Kuxar Roy, 30 O. W. N. 613 338 
—— 6S, 182, 49—Under-raiyati of homestead 
and nal . land—Lease, expiry of—Ejectment suit, 
maintainability of. 
Defendant was holding an under-raiyati of home- 
s@ad and also of nal land and a tank under a regis- 
Aterod leaso the term Qf “which bhad expired. The 








“A. 1. R. 1926 Bom. 272 


mortgagee or lessee from a watandar'is not himself a 
watandar. : 

An alienation of a watan land remains in force 
only during the natural life of the alienor, B 
GANPATRAO BHAVANRAO V. GANESH VISHNU HASABNIS, 28 
Bom. L. R. 895; A. I. R. 1926 Bom. 261 651 
- -S, 10. See O. P. C., 1908, s. 115 760 
Bombay High Court, Orlginal Side, Rule 494— 

Bombay Pleaders Act (XVII of 1920)—Attorney~ 

Taxation of bill for work done a: Pleader in 

mofussil— Work done on appellate side of High Court 

—Tazxation of bill. 

Before the operation-of Bombay Pleaders Act, 1920, 
a Solicitor would be entitled to have his bill for pro- 





fessional work done in the mofussil taxed by the Taxing ' 


Master on the original side of the High Court.. Buta 
bill for the work done on the appellate side of the 
High Court could not be so taxed. B Nowrosr 
PUDUMUI SIRDAR v. KANGA & Savant, 28 Bom. L. R. 384; 
149 
r. 736—Apptal—Security for eosts, addi- 
tional, when may be demanded. 

Additional security for the costs of the respondent 
may be required fromean appellant in an exceptional 
case where it appears that the appellant has failed to 
pay the costs incurred by the respondent at the trial, 
that he isnot possessed of sufficient funds out of 
which the costs can be recovered and that he has not 
been able to make the necessary deposit with his 
attorneys for advances for costs. B Srvapassr 
OHANDRADASJI $. MUNICIPAL CORPORATION, 27° Bom. La, 
R. 1216; A. I. R. 1926 Bom. 42 . 654 


Bomay Land Revenue Cede» (Act V of 1879), 
ss. 3 (16), 68,83, 217—Alienated, village, iniros 
duction of Survey Settlement in—Tenant's rights, 
variation in—Iliability to enhanced rent. 
Introduction of Suavey Settlement into an alienated. 

villaga does not confer on an ordinary tenant tha 

rights which belong to an “occupant” in an unalienat- 
ed village. Such a tenant, therefore, isnot immune 





4 + 
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Bombay Land Revenus Code—coneld. 


from enhancement of rent. BKonpr RAMJI BHOSLE v. 
VITHALRAO L&wanrao, 28 Bom. L. R. 424; 50 B. 155: 
A. I. R. 1928 Bom, 257 662 
= 8.111, See Gosarat Tanuxpars’ Act, 1888, 
8. 


752 
——--— 8,150-—Land revenue, meaning of. 

The term ‘land revenue’ as used in s. 159, Bombay 
Land Revenue Qode, is not confined to one particular 
kind of land revenue, na:nely, assessment but covers 
every other kind of revenue from land payable to 
Government by any persgn on account of land held 
, byor vested in him. B JINABHAT NATHABHAT Rasta v. 

OOLLECTOR & T. S. Onriorr, 28 Bom, L, R. 416; A. LR. 
1926 Bom. 325 i 752 


Bombay Pleaders Act (XVII of 1920. See 
Bomaay Hien Court, ORIGINAL Sipe, RULE 494 149 


Bombay Regulation XVI of 1827,.s. 20, 
construction 07—Grantee from Deshpande, alienation 
by —Restriction. : ` 
Section 29 of the Bombay Regulation XVI of 1827 

must be strictly construed. The section covers the 

case of an alienation of watan lands by an incumbent 

of the hereditary offics of Deshpande and not an, 

alisnation by any grantee of that incumbent. 
Therefore, sale of a land forming part of a Desh- 

paade watan granted by the Deshpande thereof to a 

mutalik as remuneration “for services as a mutalik, ine 

ex3cution af a decree against the mutalik, is permis- 
sible. B Bopurao Goranrao MUTALIK v. SHRINIVAS 

Ata iram Jog, 28 Bom. L. R. 399; 50 B. 128; A.I R. 

1926 Bom, 259 649 


Bombay Rent (War Restricilons) Act (il of 
1918), 5. Q9—~—Landlord and  tenant—-Tenancy 
terminating during continuance of Act—Hjectment 
after Act ceases to be applicable—Notice to quit, 
whether necessary. 

There is nothing in the provisions of the Bombay 
Rent (War Restrictions’ Act to justify the contention 
that the contractual tenancy. which, apart from the 
provisions of the Act, exists betweena landlord and 
tenant cannot be terminated during the gontinuance 
of the, Act. Where such tenancy has been terminated 
by a proper hotice to quit during the continuanca of 
ths Act, the mere fact that the tenant is entitled to 
retain possession ofthe premises while the Act re- 
mains’ in forca is not sufficient to creata auy sucle 
ralationshép of landlord and tenant between the parties 
as would require a fresh notice to terminate it after 
tha provisions of the Act have ceased to be applicable 
tothe premises. The right gf the tenant to continue 
in possossion of the premises occupied by him under 
tha provisions of the Act is a statutory right the 
limits of which are to be found in the terms of the 
Statute; and the moment ths Statute ceases to®xtend 
that protection to him he ceases to have the protec- 
tion as against the landlord. which the Statute gave 
him up*to a certgin period. Thereafter his posses- 
sion with reference to the premises is that of a tenant 
holding over whose tenancy had been terminajed, and | 
hs is not entifled%o Any fresh notice to quit. B 
Kisyorgpas P. MANGALDAS v. AHMED SULEMAN, 27 Bom. 
L. R. 1085; 49 B. 567; A. I R. 1925 Bom. 516 564 


Buddhist Law, Burmese—TIgheritance—Orasa son 
* —Minor, whether can claim right? of orasa son— 
Death of hushand—Widow, tights of—Alienation by 
widow. hi : 
The whole doctrine of the orqga son tinder the 
Burmese Byddhigt Law je based on tho eldest son 
. e 
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being ina position to take his father's place as 
head of the household in the event of his father's 
death. The eldest son, therefore, can on the death of 
his father claim one-fourth share in his proparty from 
hisgnother only ifhe has attained the full status of an | 
orasa son at the time of his father’s death. A minor 
son cannot be regarded as having attained the full 
status of orasa and cannot, therafore, claim one-fourth 
share of the estate on his father’s death. In such 4 case 
the widow who owned half of the joint property in her 
husband's lifetime, inherits his half when he diea 
and thus becomes possessed of the whole and is 
econfpetent to alienate the whole of it, RU Tuy GWE 
v, Ko Ko Qyt,4 Bur. In J. 6%; A. L R. 1925 Rang. 245 
531 

= Inheritance—Property inheriled by husband 
after marriage, nature of—Share of wife—Property, 

whether liable for debts of husband. 6 

Where a Burman Buddhist eindounggyi having two 
wives sinherits immoveable property from his father 
after his second marriage, the property is lettetpwa of 
the marriages and is joint property of the husband 
and wives and not the separate property of tha 
husband. The share of his two wives in such pro- 
perty jointly is one-third and both being of equal 
status the share of each is one-sixth. ach wife 
acquires a vested interest in one-sixth of such pro- 
perty fromt the date on which it is inherited, and that 
interest is not liable for any part of the debts incurred 
by th$ deceased husband alone. 

Per Maung Gyi, J.—Under Burmese Buddhist Law 
as soon as a person dies his heirs immediately becoma 
entitled to his estate, and when a husband or a wife 
inherits property after marriage, the other spouse 
also bedorttes entitled at the same time to an undivid- - 
ed one-third share of such inherited portion. R C. T. 
P. V. OHETTY Fira v. Mavno Tua Hraine, 3 R. 322; A. 
I. R. 1925 Rang 329 797 
Burden of proof—Doubt, benefit of. See Evyipexcr 

Act, 1872, s. 102 58 


Calcutta Improvement ‘Appeals) Act (XVIII of 
1911), 3. 5—Execution of order—Jurisdiction of 
Chief Judge, Small Cause Court—Munsif, juris- 
diction of —Civil Procedure Code (Act V of 1908), 
s. 6, application of. 

Undgr s. 5 of the Calcutta Improvement (Appeals) 
Act the jurisdiction to execute the order of the 
President of the Tribunal by the Chief Judge of 
ths Small Causes Court of Calcutta isnot dimited to 
an order which may come within his pecuniary juris- 
dictfon. h 

Proceedings before the President of the Calcutta 
Improvement Tribunal not being a suit, s. 6 of the 
©. P. C. does not apply to any order passed by the 
President which may, therefore, be executed by a 
Munsif irrespective of the consideration of hia 
pecuniary jurisdiction, © NANDALAL GANGULI v. 
NRITYAKALI DEVI 170 


. . 

Calcutta Police Acte(V, of. 1866), $. 78-A— . 
Procedurein Police investigation—Inherent powers 
of Police. 4b . 
Attendance and questionings pf any person during 

Police investigation under s. 78-A, Police Act, arc 

intended to take place within the Presidency Town 

itself. Butif information is to be obtained from a 

person outside the Presidency whose attendance can- 

not be procured forsome regsgn in the Presidency T@wn_ . 

the procedure Jaid down in cl, (3) of the section js A 

be followed, é 

e 
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There are no inherent powers possessed by the 
Police. All investigations by the Police in the Mofussil 
must be contrelled by the Cr. P. O. and in Calcutta 
by the Police Act itsclf or by any Circular Orders 
issued, GO SATYA Onaran MITTER v. Eyperor, 30 C. W. 
N. 427; AJI R. 1926 Oal. 586; 27 Cr. L.J 602 266 


Calcutta Rent Act (IH of 1920), s. 11—Landlord 
and tenant--Covenant not to sub-let without written 
consert—Breach of covenant--Waiver of breach— 
Ejectment. f 
Where a lease provides 'that the lessee shall uot 

assign, sub-let dr part with possession of the demised 

premises or any part thereof without the previous 
consent’ in writing of the lessor but that such consent 


| shall not- be unreasonably withheld in the case of a 


` R. 1926 Oudh 16 


responsible and respectable person, and the lessee 
subsequently sub-lets the premises, without the 


writtep consent of the lessor, the lessor continuing . 


to receive the rent with knowledge of the sub-lease 
and without objection thereto, the breach of covenant 
ismerely technical and the subsequent receipt of 
rent by the landlord amounts to a waiver of the breach. 
In such a case it cannot be held that the tenant has 
failed to perform the conditions of the tenancy within 
the meaning of s. 11 (1) of the Calcutta Rent Act. 

Per Rankin, J.—~The last words of sub-s. (1) of 
g. llofthe Calcatta Rent Act cannot possibly mèan 
that because a breach of covenant was committed by 


‘a tenant in‘192l, which was perfectly harmless, was ° 


never made a grievance of, and as to which no request 
for compensation or damages was ever made, therefore, 
itis impossible for the Court to give the tenant, in 
1924 the benefit ofthe Rent Act. C OFFICIAL TRUSTRE 
v. W. G. Bownen, 30 O. W. N. 199; A. I. R. ws 
624 : 


Carriage of goods—Railway Company—Goods 
accepted under Risk Note B—Waggon scaled with 
paper only—Liability for loss of goods, 

The fact that a waggon is sealed with paper and 
bolted but not locked, does not amount to wilful neg- 
Ject.on the part of the Railway Company accepting 
goods on the terms of Risk Note B. O Dwarka Das 
v. Agent or East INDIAN Ry. Oo, 2 O. W. N. 794; A. I 
672 
fe Railway Company—Risk ,Note—Delay in 
| delivery—Railway, liability of. 

Where a consignee of goods in consequence of ob- 
‘taining the carriage of his goods at low rates signs 

a Risk Note thereby: absolving the Railway from 

liability for loss under certain circumstances, he is 

ound by the terms of the note. è 
. Where a suit as framed is not one brought in tort 





. for damages due to loss occasioned to the plaintiff on 


~ 


account of retardation. in delivery but simply for com- 
pensation for the loss of the articles which were 
found missing, it cannot succeed on the ground of 
‘delay in delivery of goods, where the goods were con- 
signed to the Railway under Risk Note Form H. Pat 
Mapras & Sovrn MARHANA Ry. Co. v. Goran Rar- 
Ram OHUNDER, (1926) Pat. 3239 A. I. R. 192° Pat. 273 

510 


C. P. Tenancy Act (lof 1920), s.12—Occupancy 
holding--Transfer to distant heirs—Legality. 
Under s. 12 of the O. P. Tenancy Act an occupancy 

tenant is entitled to transfer his holding to any 

distant heir even during the lifetime of other nearer 


. «heirs? provided the transferee is a person to whom the 


TiN is likely to go by inh&rftance to the transferring 
2 : 
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tenant in the absence of any nearer heirs entitled to 

succeed under the Tenancy Act. N Monan v. BODHAN, 

21 N. L-R. 144; A. L R. 1925 Nag. 42] © 655 

ss, 12, 13—Occupancy holding—Surrender 

to co-sharer—-Joint possession by lambardar, suit 

for-— Contribution, whether can be claimed by co- 
share. | 

A transfer of an occupancy holding is not ab initio 
void but only voidable, as’ it can be avoided by 
certain specified persons mentioned*in s. 13 of the 
C. P. Tenancy Act. ' 

A lambardar can, therefore, obtain joint possession 
of land acquired under a surrender by a co-sharer 

eirom an occupancy tengnt only on making contribu- 
tion towards the cost of acquisition incurred by the 
latter. N WANANRAO v, SHRAWAN * 941 
ss, 49, 50, 109—Sir land—Cultivating 
rights—Transfer—Permission in general words, 
scope of-~Sanction for sale, whether sufficient for 
mortgage of portion—Sanction of Sub-Divisional 

Officer—Confirmation by Deputy Commissioner, 

whether necessary—HEndorsement on transfer deed, 

whether sufficient proof of sanction—Civil Courts, 
whether have power to question propriety f sanc- 
tion. 

“A. permission by the proper Revenue Officer to 
transfer cultivating rights in sir lands must be taken 
to bea permission to transfer them in any way, for 
apy consideration, to ‘any person, at any time the 
owner pleases unless the permission is limited in any 
of these ways. A permission for the sale of such 
rights would, therefore, suffice for validating a trans- 
fer by mortgage of those rights. 

If a sanction is granted for the sale of the cultivat- 
ing rights in the entire sir land in the village, it will 
be available for the transfer of such rights ina part 
of the land. i 

The sanction required under ss. 49 and 50 of the 
O. P. Tenancy Act ar by any of the rules made on 

-the subject under s. 109 of the Act is the sanction of 
the Revenue Officer, i.¢., Bub-Divisional Officer, and 
though under the rules.under s. 109 the Revenue 
Officer dealing with an application of this kind must 
in certain casgs forward it to the Deputy Commissioner 
if he does not reject it, the sanction of the Deputy 
Commissioner is not necessary under the Act for the 
validity of the transfer, ‘he sanction of the Revenue 
Officer, t.e., Sub-Divisional Officer, being all that is 
re@uired for the purpose of validating the transfer. 

The ‘endorsement by the Revenue Officer relating 
to the grant of the sanction by him for the transfer 
is complete proof of such sanction and the Civil 
Courts cannot enquire whether the Revenue Officer 


ought to have granted the samction or not. N PREM 
NARAYAN, v. Man SINGH 829 
s, 109. SeeC. P. Tenancy Act, . 1920, s. 50 
e 829, 
Chinese Customary Law. See Or. P. 0. 1898, s. 


. 608 


e 
Chota Nagpur and Ramgarh Jagirs—Jagizs and 
. maintenance grants, nature of-—Jagodih Lat, whether 
resumable—Bengal Decennial Netitement Regulation 
VIII of 1798, s.7. ` ° 
Jagirs and maintenance grant in Ramgarh and | 
Chota Nagpur are resumable on the failure of the 
lineal male descendants%f the grantee. ` 


The holders of Jagodil» tenure have the status of . ` 


dependent taluqdars holding undes the Ramgarh Raj . 
and are to be considered as lease-holders only within 
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the meaning of s. 7, Bengal Decennial Settlement Re- 
gulation VIII of 1793. A 
Jagodih Lateis a jagir tenure held under the 
Ramgarh Estate and is resumable on failure of the 
lineal male descendants of Raja Lal Khan the grantee 
and is not askamilat or shikmi tenure in the sense 
in which the terms are used by the Revenue Officers 
in the Record of Rights published in 1914. Pat 
KAMAKHYA NARAIN SINGH V. JAWAHIR KHAN 1007 
Chota Nagpur Bncumbered Estates Act (VI of 
1876), 85. 3 (1), 12—Estate coming under Act-- 
“Bar” of pending proceedings, meaning of—Revival 
of proceedings-—Limitatio®% Act (IX of 1908), s. 15. 
e The real meaning of the word, “bar” used with 
regard to pending proceedings in cl. (1) of s. 3 of the 
Chota Nagpur Encumbered Estates Act isthat they 
should be stayed so long as the management continues 
and not that, except in the circumstances laid down in 
s.12, the bar shall be absolute. Even if, in cases 
which do not fall under the purview of s. 12, no 
revivor of proceedings is allowed, the provisions of 
s, 15 of the Limitation Act must apply thereto. 
Similazly any process, execution or attachment, 
which became null and void on the publication of an 
order under s. 2o0f the Chota Nagpur Encumbered 
Estates Act, can be revived, after its cancellation, 


under s. 15 of the Limitation Act, although s. 12 of - 


the Estates Act does not apply thereto. 

The provisions of s. 12 .of the Chota Nagpur En- 
cumbered Estates Act relating to the revival of barred 
proceedings and debts should not be strictly construed. 
Pat MATHURA PRASAD } SINGH D. JAGESHWAR PRASAD 
Sineu, (1926) Pat. 65; A. I. R. 1926 Pat. 260; 5 r 
Chota Nagpur Tenancy Act (VI of 1908), s. 258 

— Settlement entries—Suit for declaration that 

entries are wrong, whether maintainable—Burden 

of proof. 

A suit for declaration in a Civil Court thata certain 
tenure which has been entered in the Settlement 
records as non-resumable isin fact resumable is not 
barred by the provisions of s, 258, Ohota Nagpur 
Tenancy Act. 

Per Mullick, J.—-Where it is admitted before the 
Settlement Officer that the defendants are holding 
land within the ambit of the zemindari of the plaint- 
iff who is paying revenue for the same, the onus of 
showing the nature of their title is upon the defend- 
ants and upon a failure to show that they have a® 
tenancy therein, the plaintiff is entitled to resume. 
But where the Settlement Officer holds that the de- 
fendants are owners of a non-resumable tenure, the 
onus is shifted upon. the plaingiff to rebut the pre- 
sumption created by theeRecord of Rights. Pat 
KAMAKHYA NARAIN SINGH V. JAWAHIR KHAN 1007 
Civil procedure—ifinor, decree against, in second” 

appeal—Decree set aside—Second appeal, re-h@ring 


of. 

Where a decree in second appeal passed by the 
High Court is set aside on the groun@ that a minor 
respondent was no? duly ‘represented by a guardian 
ad litem," the second appeal would be re-heard. L 





MUIN-UD-DIN V. “pcr HAR 686 
— Suit against Railway--Defendant mis- 
described. See Liurration Aor, 1908, s. 22 762 


: Trial Court, duty of, to try all issues. 

A trial Court should not dispose of a case on a 
Taw point only but should try ajl the issues that arise 
in the case. Pat Kêsug PRASAD SINGH v. SHAMNANDAN 
Rai, (1926) Pat. 81; 5 Pat. 233 28 


. 
` . 
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Civil Procedure Code (Act V of 1908), s.° 2 (2) 
(b), scope of. See JURISDICTION or CORT 1 
s. 6, application of. See CALCUTTA IMPROVE- 

MENT (APPEALS) Act, 1911, s. 5 ae 170. 
S. 11-—-Award not oferative—Deeree,whether 

executable-—Executability of decree, decision as to, 

in previous application—Res judicata. 

Where in an award a sum‘is noted as due Dy one 
party’ to another but without any direction that the 
party so liable should pay it to the other, the decree 
based upon such award cannot he said to be cxecut- 
able. A 

“But where once in execution proceedings of such a 
deeree it is decided that the decree is executable, the 
decision operates as ves judicata in a subsequent 
appli@ation. A Naxp LAL SARAN v. DHARAN Kgrrr 

ARAN, 24 A. la J. 465 ® 961 


— S. 11—Consent decree—Unnecessary finding 
—Res judicata—Rent suit, findings in, where 
binding. 

Res judicata by its very words means a matter 
upon which the Court has exercised its judicial mind, 
and a jùdgment passed on consent cannot be con- 
sidered as a judicium. A consent decree, therefore, 
does not come within the rule of res judicata as 
contained in s. 11 ofthe O. P. ©. It, however, raises 

» an estoppel as much as a decree passed in invitum, 

and the decree must be held binding as against the 
parties thereto unless there was want,of jurisdiction 
or there were present circumstances which would go 

e toevitiate the agreement on which the consent was 

founded. 

Where a Court in arent suit definitely determines 
the area of the land in the possession of the tenant 
and the annual rent payable for the same, it might ba 
said that the determination is general and not limited 
to the particular years for which rent is claimed, and 
in a subsequent suit the tenant can only dispute the ' 
findings by proving that the area or the rent has 
since altered. f 

Where a decree is not based ona finding but is 
granted in spite of it and the party against whom the 
finding is arrived at is not able to challenge it on 
appeal, the finding cannot be regarded as necessary 
for the decision of the suit and does not operate as res 
judicata, C Stvapas DUTTA v. BIRENDRA Krista DUTTA, , 
430. L. J. 116; A. I. R. 1926 Cal, 612 : 844 


s. 11—Leg@l representative, question of—Res 
judicata. 

Where the question ofa legal representative is 
decided by a Court under O. XXII, r. 5, C. p. O., its 
re-adjudication in a subsequent regular suit is barred 
by thg rule of res judicata, A Ras BAHADUR V. Narayan 
Prasan, 24 A. L. J. 546 157 


s. 11—Res judicata—Custom of pre-emption, 
finding as to, inter partes in previous suit, effect 
of—One of partiesminor in previous litigation— 
Vawiation im custom, right to prove. 

A finding in a previous suit inter partes as to the 
existénce or non-existence of a custom of pre-emption 
is binding og¢he parties jp a subsequent suit subject 
only to the condition that it is open to the either 
party to show in the subsequent suit that the custom 
has ceased to exist or has in any other way been 
abandoned. 

The mere fact that one of the parties to- the subse- 
quent suit was a minor in the previous litigation does 
not take away from the binding force of the finding 
in the previous suit. A DEONATH SINGH v, TILAKDHARNI 
SINGE 463f 


INDEX. 
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S. 11—Re& judicata, plea of—Court of con- 

current jurisdiction—Jjudgment, whether operates 

as bar+-Subsequent suit—S. 11, whether exhaustive. 

The plea of ves judicata is not limitedto the pro- 
visions of s. Il of the O. P. C., nor is it limited toa 
jutlgmené of a Court of concurrent jurisdiction begng 
pleaded as bar to the subsequent suit which is dealt 
with in thesaid section but it extends also to a judg- 
ment gf a Court of exclusive jurisdiction. S VELJI 
Dayanir v. Firm or Nanp Lan 
s. 11—Res judicata—Decision in previous 
case wrong—Cause of action recurring—Res judicata. 
It is settled law that even if the cause of action,for 





eee, 





a suitebe a recurring one gvery matter decided in thee 


suit may be res judicata which was directly and sub- 
stantially in issue in the previous suit even though 
the decision in the former suit be erroneous. Pat 
DEBI PRASAD V. JaLDHAR Manton, (1926) Pat. 113; A. I. 
R. 1926 Pat. 288 553 


s. 11—Res judicata—Mortgage—Suy for 
redemption—Mortgagee not resisting suit on ground 
of purchase of equity of redemption—Subsequent 
suit, whether barred—-Defendant in possession, duty 
of, to resist suit. ; 

“Where in a redemption suit the mortgagee does not 
resist the suit on .the ground that he is a purchaser 
of the equity of,redemption of part of the property 
but simply claims mortgage-money, a subsequent suit 
by him fot possession on the ground of purchase ig” 
barred by the rule of res judicata. . 

A defendant being in possession is bound to resist 

claim on all grounds that itis possible for him on 
his knowledge at the time to bring forward. L ROSHAN 

v, NIGAHIA, 7 L. 40; A. I. R.1926 Lah. 162 27 


S. 11—Res judicata between co-defendants— 
Necessary conditions—Res judicata, constructive. 
In order to constitute a decision res judicata be- 

tween co-defendants three essential conditions must 

be fulfilled: (1) that there should be a conflict of 
interests between co-defendants, (2) that it should be 
necessary to decide on that conflict in order to give 
the plaintiff the relief appropriate to his suit, and 

(3) that the judgment should contain a decision on the 

question as between co-defendants. 

The tendency of Courts isto apply the doctrine of 
constructive res judicata as founded on Explanation 
IV to s. 11, ©. P. O., within very narrow limês as 
between,plaintifis and defendants and there is scarcely 
any room for its application as between co-defendants. 
C Ganca Prasan UHOWDHURY v. KULADANANDA Rory, 30 
C. W. N. 415; A. I. R. 1926 Cal. 568 285 
s. 11—Res judicata—Order entering ‘satis- 

faction of decree—Fresh application. 

An order in execution entering satisfaction of decree 
unless set aside operates as res judicata and bars a 
fresh application for execution. L Mrr RAs v. KISHORI 
LAL as 172 
— S$. 11—Res judicata—Rent suit—Rate of rent. 

The essence of the doatrine of res judicata is that 
where a material issue hasbeen tried and Wtermined 

between the same parties in a proper suit and in a 

proper Court as to the status of one of them in rela- 

tion to the other or as to the right or title claimed 
by one of them against the other, the same question 
cannot be agitated by them again in another suit. 

In the case of suits for rent or other recurring liabil- 

ity, {pe causes of action for suits for successive periods 

“age different. In the cage pf such suits, for tha 

Akirine to apply, it will have to be shown that the 
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question of right or liability not merety for the period 
in the previous suit but that for all timgs or once for 


all was directly and substantially in issue and was 
tried and determined. If a direct issue on the point 


‘was raised and decided the decision would be res 


judicata in respect of any suit for a subsequent period, 
If the decision falls short of that requisite and if the 
general question was gone into and decided merely 
for the purpose of deciding the right or liability for 
the period involved in the suit, then the issue was 
raised not directly and substantially but collaterally 
or incidentally. In a suit for rent, no issues need be 
framed, but liere issues are framed, the non-existence 
of a direct issue of Chis character has to be seriously 
taken into account in determining’ whether the 
question of right or liability for all times was really 
directly and substantially in issue. C Gxanapa GOBINDO 
v. NALINI Bara Deny, 430. L. J. 146; 30 C. W. N. 593; 
A. I. R.1926 Cal: 650 837 
——— S. 11, Exp. IV—Point not necessary in 
previous suit, omission to raise—Res judicata. 

A point which could have been raised in a pyevious 
suit but was not necessary for the decisjon of the 
case and as such was not raised cannot operate as res 
judicata in a subsequent suit. © RAJMOHINI Dasi v, 
NAGENDRA KUMAR TALPATRA i 310 


s. 11, 151—Dismissal of application under 
e & 151 challenging compronrise deeree—Suit to set 
aside same decree—Res judicata. 

A summary dismissal of an application under 
s. 151, O. P. C., challenging the validity of a com- 
promise decree does not bar a regular suit for avoid- 
ing that decree on the basis of fraud. Pat Parswan 
Sanur v. Ricuarpson, 5 Pat. 276; A. I. R. 1926 eee 

— 8.18. See C. P. C., 1908, s. 94 512. 
——- S. 13--Foreign state, subjects of, sued in 

British Courts —Duty of Courts. 

When the jurisdiction of a British Court is invoked 
against a subject of a foreign state on the grovnd 





` that by coming within the physical boundaries of the 


jurisdiction of that Court he is liable to be sued as 
if he were q subject of His Majesty, a duty is cast 
upon the Court to be as jealous in safeguarding his 
liberties as if he were for all purposes a subject of 
His Majesty. M Cuanp MULL DUDHA v. PURUSHOTHAMA- 
poss, 50 M. L. J. 248; (1926) M. W.N. 828 A.I. R. 


1826 Mad. £84 "512 
—— 8.16. See PROBATE AND ADMINISTRATION Act, 

1881, s. 20 1046 
————— $, 20—Jurisdiction—Principal and agent 


—Suit for account—Negligence and misconduct 
alleged—Contract of agency, where made—Cause of 
ectio?#, where arises. 

The cguse of action ina suit for account between a 
principal and agent arises where the contract of 
agency is made or where it was to be performed and 
where the refusgl to account takes place. 

In the absence of proof as to where any express 
contract of agency was made, it must be deefned to 
have beh made where the agené regeives orders from 
his principal and accepts the orders thus, indicating 
his consent to act. : 

Inthe absence ofa contract to the contrary the 
accounting and paymegt by an agent must necessarily 
be done where all the buginess is transacted. . 

Where a principal charges his agent with various 
acts ofnegligence and misconduct on the latter's part 
in the coupse of agency, the cause of action arises 
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where the agent commits the alleged acts of negli- 
gence and misgonduct, even though the suit may os- 
tensibly be for rendition ofaccounts. S GORDHANDAS 
Kattpas v. DOWLATRANM KNHAYALAL 287 
S. 20 (c)—Suit for declaration that decree 

is obtained by fraud and for injunction restraining 

drcree-holders from executing it—Cause of action—~ 

Jurisdiction. 

Cause of action,for a suit for a declaration that a 
particular decree was obtained by fraud and for an 
injunction restraining the decree-holders from 
exzcuting it partly arisese at the placa where the 
decree is obtained and partly where it is sought to 
be executed and consequently Wourts at both the 
places have jurisdiction to try the suit. L JAWAHAR 
SINGH v. Sassoon & Co., 7 L.61; ALR. 1926 Lah. 277 

377 
— 5, 24-—-Expression of opinion by Court in 
another case— Transfer’ 

Expression of opinion by Court on certain points 
involved in the case in hand in a previous case is no 
ground fpr transferring the case from that Court. L 








NARAIN Deyr v. SHANKAR Dass 394 
eee § 34. See CONTRACT ACT, 1872, s.73 575 
-m § 35. See Contract Act, 1872, s. 73 971. 


s. 35 (1)—False defence—Compensation. 
No compensation for a false defence can be awarded 
unless objection has been taken by the party against 


whom the defence was set up. L Hira Lat v. DARBARI 9 


78 


s. 35 (1)—Provincial Small Cause Courts 
Act (IX of 1887), s.24—Small Cause Court—Costa, 
SOT, award of, power of—Appeal, whether 
ies. 

An oficer who has been permitted to exercise the 
powers of a Small Cause Court Judge, under the 
Provincial Small Cause Courts Act, is not entitled to 
exercis3 the powers of granting costs under s. 35 (A) 
of the C. P. C., unless he is vested with a jurisdiction 
upto Rs 230 or has been empowered by the High 
Court to award such cests. ` 

Where an order awarding extraordinary costs under 
s. 35 (A) of the O. P. O. is made by a Small Cause 
Court an appeal lies from the order under s. 24 of the 
Provincial Small Cause Courts Act to the District 
Judge. A BANWARI LAL v, SHALIMAR Paints Cotour 
AND VaARNISH Co. 790, 


7 38, 41— Decree transferred for execution 
—Re-call by Court transferring. 

A Court can make an order withdrawing its own 
decree which it has transferred to another Court for 
execution. BB. N. Laxqyv. J&svantraL HATHICHAND, 
28 Bom. L. R 381; A. 1. k. 1926 Bom. 271 146 
S. 39. See LIMITATION Acr, 1908, Scu. P 
ART. 181 e 482 

SS. 39, 41— Decree transferred for execution 
—Failure to cxecute-—Circumstances attending 
failure to execute certified to Court passing decree — 
Jurisdiction, cessation of, of Executing Court. 

The Court to which a decree is sent for execution 


Lan 








ceases to have any jurisdiction ‘to deal with the case ° 


after it has cgrtified to the Court which passed the 
decrece the circumstances attending the failure to 
execute it. Pat MUHAMMAD IBRAHIM v. CHHATOO Lat, 
(1926) Pat. 86, 5 Pat. 398; 7 P. p T.461;A I.R 1926 
“Pat. 274 P 36 
S. 46—Precept, issue of —Security, acceptance 
of, by Court to which precept is issued Jurisdiction 
—Estoppel. i 
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It is not beyond the jurisdiction “of the Court tm 
which a precept has been issued to accept security 
offered by the judgment-debtor for payment of the 
decretal amount bya particular date and stay execu- 
tion till then. : 

Where a security has been so offered to and accepte 
ed by the Court, judgment-debtor and surety are both 
estopped from challenging the jurisdiction of the 
Court todo so. L Poran Marv. Dina NATH-BARI RAM, 
8 L.L. J. 164 
— S, 47—Legal representative—Right to contest 

liability under decree in execution. e 

The question whether or not an alleged legal re- 
Presentative does or does nooccupy that capacity so 
as to be bound by the decree, is one which is to be 
decided in the Execution Court. Such a determing- 
tion does not offend against the principle that an 
Execution Court cannot go behind the decree. A 
Basu LAL v, JANAK DULARI, 24 A. L. J. 462 454 


———y 8. 47—Party exonerated as misjoined— 
Name not removed from record—Party, whether 
ceases to be party to suit. 

.A party to a suit who has been exonerated on the 
ground of misjoinder but whose name appears in 
the decree without being struck off from the record is 
a defendant against whom the suit has been dismissed 
within the meaning of Explanation tes. 47, 0. P. O, 

The ground upon which a party is exonerated can 
never determine whether he continues to bêa party 
to the suit or ceases to be a party, but it will depend 
entirely upon whether his name has been struck off 

from or retained on the record. M SETHU KONAR v. 

RaAMASANI Konar, 50 M. L. J. 205; (1926) M. W. N. 251; 

A. I. R. 1926 Mad. 484; 49 M. 494 526 


—_—.$,47-—Stay of execution, refusal of—A ppeal, 

if lies. , 

No appeal lies against an order refusing to stay 
execution of decree. C KHETRA MOHAN BAHA vV. Sarat 
CHANDRA SAHA 352 
— — S. 47, O. 1, r. 10—Suit, dismissal of, against 

necessary party by consent—Order “striking off” 

name of party—Order, construction of— Subsequent 
suit against party, maintainability of. 

Wherea party is properly impleaded as one of the 
defendants ina case and the case as against would 
proceed to judgment but for the fact that the plaintiff 
elects (b abandon part of his case and the suit is in 
consequence dismissed as against that defendant, the 
party is ‘a defendant against whom a suit, has been 
dismissed within the meaning of the Explanation to 
s. 479 C, P. U. f : 

But where a defendant has been improperly joined 
asa party, the proper procedure is to strike out the 
name of the defendant under O. I, r. 10, C. P. O., and 
not to dismiss the suit as against him. 

Where in a suit against several defendants, the 
Court in its judgment stated asto one of the neces- 
sary defendants, “By consent I strike off the 2nd 
defendant's name. Plaintiff will pay by consent half 
the costs" :* e. 

Held, (1) that the substance and not the form of 
the order must be regarded; 

(2) that since the defendant was not an unnecessary 
party to the suit, the order was really one of dismissal 
as against him, although the words “strike oft” were 
inappropriately used ; : 

(3) that the order amounted to a decree which got 
having been appealed against became final and a 
subsequent suit against the game defendant was ng 


. 
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maintainable. M Lynéa Iver v. LAKSHMAN CHETTIAR, 50 
M. lu. J. 387; 23 L. W. 533; (1926)M. W. N. 409; A.I 
R. 1926 Mad. €87 e 123 


——---— 8, 47, O. XXI, r. 90 -Letters Patent (Lah), 
cl. 10— Execution of decree—Sale, application to set 
aside, dismissal of—Appeal, second, whether lies 
—-Revision—Appeal under Letters Patent, whether 
competent. Š 
An application to set aside an auction-sale was 

dismissed as barred by time. In appeal the District, 

Judge held that as the necessary deposit under O. 

XXL r. 84 (1) wf the C.P.C.,had not yet been made 

the sale was not complete and the application was 

withig time. He remanded the case to the first Court , 

for a fresh decision. In %evision a Single Judge of 

the High Court set aside the order of the: District 

-Judge and restored that of the first Court dismissing 

the application. The judgment-debtor filed an appeal 

against the order of the Single Judge under el. 10 of 
the Letters Patent and contended that the order ‘of 
the first Court was passed under s. 47, ©. P. Ge, and 
was, therefore, a decreo and consequently open to 
- second appeal, and that the order of the Single Judge 
must be treated as having been passed in a second 
appeal and was appealable under the Letters Patent: 

Held, (1) that the order of the first Court was pass-. 
ed under O. XXE r. 90, U.P. ©., and was not open 

to second appeas, h 
(2) that the order of the Single Judge was passed, 

in revision and was not open to appeal under the 

Letters Patent. L Parsa MAL-CMANDI Mau ve Mon 

OHAND-MURARI Lat, 6 L. 250; A. I. R. 1925 Lah. Oe a 

s. 48---Decree of Original Court appealed 
from—Limitation, starting point of. 4 
Where an appellate decree either affitms, modifies 

or reverses the decree of the trial Court, the period 

“of limitation will begin to run under s, 48, C. P. C., 

from the date of the decree of the Appellate Court. 

But where an appeal is dismissed as not being com- 
petent, there is no decree by the Appellate Court and 
the limitation would run from the date of the decree 
of the trial Court. A NAND Lan Saran v. DHARAM 

Kirti Saran, 24 A. L. J. 465 961 


_—-—— §8. 48, 151, 0, XLVI, r, 1—Execution appli- 
cation—Dismissal for no fault gf. decree-holder-— 
Restoration —Inherent powers —Review —Notice. 
Where an execution application is dismissêd, by 

reason Cfobjections on the part of the judgment- 
debtor or action taken by Court or other catise, for 
which the decree-holder is not responsible, the right 
ofthe decree-holder tothe final completion of ghe 
proceedings is not necessarily defeated, and 
further applications of the decree-holder to the 
Court executing the decree to go on from the point 
where the execution proceedings are arrested, are 
regarded as applications merely ancillary to the sub- 
stantive application and no question Sf limitation 
undérs. 48, C. P. C., can arise under such cirevan- 
stances. . % 

Where an Execution Gou® strikes ou ®execution 
proceedings in the absence of the decree-holder, on 
the ground thatthare is no bidder for the property at 
the Court-sale, and the decree-holder is not present 
at the time to ask for further action, it isa case in 
which the decres-holder is not responsible for dis- 
missal of the proceedings, and the Court has power 
tor@ive them waders. 151, 0. P. O. But where it 
` poris “to aet under» Q. XLVI, r. 1, C. P. 
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C, itis incumbent on it to give notice of the ap- 
plication filed by the decree-holder “to the opposite 
party, and an omission to do so makes ghe order of 
restoratiun of proceedings defective. However, any 
such defect is cured, if the propriety of the order is not 
challenged for several months together. A GIRDHARI 
Lau v. Ram CHARAN Lan, 24 A. L. J. 437; A.I. R. 1926 
AIL 331 613 
-——— S, 79-—Government of India Act, s. §2— 

Sovereign act---Right of suit. . 

There isa great and clear distinction between acts 
done in the exercise of what are usually termed Sove- 
reign powers and acts donein the conduct of under- 
takings which might, be carried on by private indivi- 
duals- without havihg such powers delegated to 
them. ; 

Tf the Secretary of State takes the property by an 
act of Sovereignty then no suit lies, but if on the 
other hand he takes it under the colour of a legal 
title then his act will be within the jurisdiction of 
the Courts. When the Secretary of State takes pro- 
perty under a decree of Court, the acquisition is one 
under the colour of a legal title and not by an,act of 
Sovereignty. Pat Kuvrsaip1 BEGUM vy, SECRETARY oF 
Stare ror INDIA, (1926) Pat. 145 433 


s. 92--Scheme —Provision for redress by 
application to Court, legality of—Application by 
archakas for salary payable by trustee, whether 

e sustainable, . 

A general clause inascheme framed under s. 92, 
C. P. O., providing for application to the Court with 
regard to the scheme is ultra vires as being opposed 
tothe principle of s. 92; O. P. ©., since for such 
matters as are covered by the section, the sanction of 
the Advocate-General must be obtained. 

An application by archakas of a temple to a Court 
for recovery of the arrears of their salaries is not com- 
petent even ifthe scheme provides for making an 
application to the Court by the trustee or any other 
person interested in regard to any matter arising out 
of the scheme. The proper remedy in such a case is 
M RYALI BragMarya v. 
VENKATASURYA NARAYANAMURTHY, 50 M. L. J. 409; A. I. 
R. 1926 Mad, 557 554 


S. 92—Scheme, tentative—Removal of trustee . 


~—Procedure—Appeal, 

A trustee appointed under a tentative scheme, which 
pyovided for its modification aftera certain time but 
made no provision for the removal of the trustee, can 
be removed only by a regular suit under s. $2, ©. P. 
C. Any removal of such a trustee otherwise than in 
a regular suit is without jurisdiction’and liable to be 
set aside in revision. 6 

G@rders of the latter kind removing the trustees are 
nod orders in execution and are, therefore, not appeal- 
able. NJ BANGARAMWAL v. Ramancsa IYENGAR 610 
——~— S, 92, scope of: 

Section 92, O. P. C., regulates suits where there is a 
breach of an express or constructive trust created for. 
public purpose $f a charitable andereligious nature 
but a suit to establish the existence of the trust itself 
is beyord its ambit. Pat ,KĘURSAIDI BEGUM v. 
Secretary OF Stare FOR INDIA, (1926) Pat. 145 433 
— s. 92-—Sikh and Singh difinguished— 

Udasis, whether Sikhs—Singhs, interest of, in Udasi 

shrine—Religious community, identity of—Suit for 

change of management of shrine, who may bring. 

Sikh and Singh are® not interchangeable terms, 
Udasis constitute a sect of theif own quite distinct 
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e from the orthodox Sikhs of the previous generations as 
well asfrom the modern Singhs. 

The followerssf Guru Gobind Singh have no such 
interest in an Udasi shrine as is contemplated by s. 92, 
C. P. O., and are, therefore, not competent to maintain 
a suit under that section in respect of an Udasi shrine. 

The mere fact that their ancestors or some mem- 
bers of their community made gifts to the shrine does 
not confer on them the said right. 

Per Harrison, J.-*-Identity of a religious community 
described as a Church consists in the identity of its 
doctrines, creeds, confessions, formularics and texts. 

Any man havinga right of worship can bring a 
suit under s. 92, C. P. G., but the right to worship 
connotes the profession by the would-be worshipper 
of the religion practised in the place of worship, and 
even though the views of the majority of the wor- 
shippers may change and develop to such an extent 
that they wish to alter and even to make a radical 
change inthe form of worship, they have no right to 
do so, and the minority, however small, which adheres 
to the original practice retains the control and posses- 
sion of the place of worship and itsendowments. No 
question of the majority of persons can affect the 
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prayer for any injunction Which may “last after the 
disposal ofthe suit, the plaintiff is not , entitled to 
ask for a temporary injunctio& restraining thie-defend- 
ant from interfering with the exercise of his rights by 
the plaintiff during the pendency of the suit. G 
SACHINDRA Lau MITIER v. Pancusnon Mitter, 80 0. Ws 
N. 2%; A. I. R. 1926 Cal. 604 871 
-———— $, 95, See LIMITATION Act, 1908, Scu. I, 

ART. 36 444 
> -S. 96--Second appeal—Meaning' of word— 

Finding of fuct. 

The finding as to the meaning of a word is a finding 
of fact and cannot be disturbed in second appeal. 
Q BI#'BAN MOHAN Basak v. CHAIRMAN, MUNICIPAL Cou- 
MISSIONERS, Dacca, 30 C. W. N@ 405; A. I. R. 1926 Ual 
607; 53 C. 453 ' 231 
-— S, 9F—Finding as to status of ayriculturist 

under Dekkhan Agriculturists’ Relief Act—-Prelimi- 

nary decree--Appeal. ` 

A finding on the question whether a party to the 
suit is og is not an agriculturist within the meaning of 
the Dekkhan Agriculturists’ Relief Act is not appeal- 
able as a preliminary decree. B RUPCHAND GANESH 
Suet v. BAOGILAL RATANCHAND, 28 Bom. L. R. 307 A. 








question but the ae purposes of the trust must be I. R. 1926 Bom. 237 72 
the guide. L Basant Das v, HEM SINGH, A. 1. R. 1926 ° s. 100—Second a l ‘ 
i i A — ppeal—Custom, whether 

Lah. 100; 7 L. 275 695 question of fact or law—High Court's ower to inter- 
———— $. 94,0, XXXVII, r. 1- -Arrest before fere—Custom regarding zar chaharuni— Finding as 
judgment, principles of—Suit founded on pro- e éo evidence being insufficient to prove ẹcustom, 


ceedings of special Tribunal created by firman of 
Nizam—Plaint disclosing highly contentious ques- 
tions—Arrest before judgment, whether can be 
ordered, . 


Before ordering arrest before judgment a Court 
should be satisfied (1) that the plaintifi's cause of 
action is prima facie an unimpeachable one subject 
to his proving the allegations made in the plaint and 
(2) that there is reason to believe on adequate mate- 
rials that unless the jurisdiction is exercised there is 
a real danger that the defendant will remove himself 
froni the ambit of the powers of the Court. 

A suit was filed on the Original Side of the High 
Court of Madras for recovery of a sum of 5} Jakhs 
of rupees and the plaint was founded on tHe proceed- 


ings of*a special tribunal created under a firman of 


the Nizam of Hyderabad and described as a decree 
of that commission. On an application by the plaintiff 


for arrest before judgment of the defendant and fore 


an order that he should be made to show cause why 
he should not give security for his appearance: 

Held, that it was at least highly arguable that the 
proceedings before the Commissioners terminated not 
in anything that could becalléd a decree or a foreign 
judgment within the meaning of s. 13 of the C. P. C. 
but a report submitted to the Nizam to guide” him” 
as to what aetion he should take ; e 

(2) that it was equally arguable that the order to 
pay passed by the Nizam though binding on the 
defendant asa subject, was not a foreign judgment 
but an executive att; . 

(3) that the plaint, therefore, disclosed highly con- 
tentious matter’, obviously doubtful and arkruable 
and the appligation for arrest before judgment and 
for security must be rejected. M CHAND MULL DUDHA 
v. PURUSHKOTHAMADCSS, 50 M.L. J. 348; (1926) M. W. 
N. 328; A. 1. R. 1926 Mad. 584 è 512 
= - $. 94, O. XXXIX, r. (Suit for declaration 
-—Temporary injunction, whether can be granted. 
In a suit for declaration of title which contains no 





whether open to attack in second appeal. 
The High Court in second appeal is not justified in 


. determining whether the evidence produced in a case 
as to the existence of the alleged custom is oris not , 


eredible, though the High Oourt is competent to 
examine the evidence and to determine whether the 
evidence produced establishes a valid and binding 
custom. 

‘The question whether the facts found in any given 
instance prove the existence of essential attributes of 
a custom or usage is a question of law which may be 
discussed in second appeal but the question whether 
such a state of facts has been proved by the evidence 
is merely a question of fact. ; 

Where, therefore, the lower Appellate Court comes 
to the conclusion thatthe documentary and oral evi- 
dence produced is sufficient to ‘prove a custom re-. 
garding “ zar chah&rum,” the finding of fact as to cus- 
tom arr€ved at by the lower Appellate Court in appeal 
is binding onthe High Court and cannot be attacked 
in second appeal. O HoRILAL v. Bacucut Lag 987 

s. 100—Second appeal—-Finding of fact, 
when not binding. 

A finding of fact arrived aton a mistaken view of 
the pleadings is not binding in second appeal. O 
-AHMAD SHARIF rv. Umrao Beg, 3 O. W. N. 460; “A, L R. 
1926 Oudh 353 779 


s. 400 -Second appeal—Jointness of 
cultivation, finding as to—-F'inding of fact--Finding 
ba8ed on misappreciation of expression ‘sharing in 
cultivations Sharing ing culfivation, meaning of. 

A finding whether a persoh is sharing in cultiva- 

*tion with ancther person is one offact. But where 

such a finding is based on the migappreciation of the 
true meaning of the expression “sharing in cultiva- 
tion” if is liable to be disturbed in second appeal. 
Sharing in cultivation is not confined to ploughing, 
sowing, attending the crops or reaping them but 
covers any kind of help in agricultural pursuas. 
A Raupeo v, SHeo Nak * “ 129 
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s, 100—Second appeal—Matters of procedure, 
if can. be’ questioned. » 

Matters of procedure dependent upon certain facts 
cannot be raised for the first time in second appeal. © 
Burs NARAIN Karparta Das v. ABDUL GANI 417 
—s, 102, See Provincra, Susy C&tse 
Courts Act, 1887, s. 23 77 


s..102—Provincial Small Cause Courts Act 

(IX of 1887), Sch. IT, cl. L1—Suit for contribution by 

co-judgment-debtor—Second appeal. 

A suit by 2 co-judgment-debtor to recover by way 
of contribution a share of the decretal amount paid 
by lim isa suit of thg ndture of a Small. Caus? 
and not one falling under cl. 41, Sch. H, of the Provin- 
cial Small Cause Courts Act and, therefore, no second 
appeal is competent in such case where the value of 
the suitis less than Rs. 500. A Mosamep SHER KHAN 
vy, OHAMMAN KRAN 949 

s. 107—Additional evidence in appeal. 

Power to take additional evidence in appealshould 
tbe exercised by a Court of Appeal with much caution 
‘and only in suits where it is satisfied that in the 
interests of justice. it should be exercised and that 
such additional evidence when admitted will be evi- 
dence which if produced at the trial would have been 
admissible. PC. MAHOMED KHALEEL SHIRAZI v, LES 
Tanneries Lyonnatses, A. I. R. 1926 P. O. 34; 30, 
W.N. 568; 49 M. 435; (1926) M. W. N. 495 767 


ss, 109, 110—Appeal in High Cort dis- 
missed in default—Appeal to Privy Council—Sub- 
stantial question of law—Inferior wife, rights of, 
under Buddhist Law. 

Leave to appeal to Privy Council cannot be granted 
where the appeal in the High Court has been dis- 
missed for want of prosecution. 

Buddhist Law regarding the rights of a lesser or 
inferior wife when living apart from her husband 
having been established by a series of decisions is not 
a substantial question of law within the meaning of 
s, 110, 0. P.O. R Ma Tuan v, Ma KYI, 3 R. 658; A. Te 
R. 1926 Rang. 111 464 


———- S. 109 (c), 110, O. XLV, rr. 2, 3, 8— Order 
of remand setting aside abatement of suit, whether 
final—Leave unders. 109 (c), grent of. 

Where ina suit under s. 92, O. P. ©., for moval 
of a trustee and for framing ofa scheme, the trustes 
died afd the Court of first instance held thaé the suit 
had thereby abated but the High Court on appeal set 
aside the abatement in so far as the prayer for scheme 
was concerned, and remanded the case to the Bwer 
Court for disposal according to law: 








Held, that the order in appeal was nota final one - 


within the meaning of s, 110, C. P. C., nor was the case 
a = Pi for granting special leave under s. 109, 
Q. P. ©. . . 

An order is only final ifit finally dispêses. of the 
rights of the parties. M SRILASRI VYTHILINGA Drfsixa 
v. ADRUMUGHA THAMBIRAN, 5g M.L. J. 992; 23 L.W. 
695 ° 966 
———— S. 110~-Appeal to Privy Council—Mesne 

profits subsequent to High Court decree—Valuation. 

Mesne profits subsequent to the date of the High 
Gourt decree which have been awarded to the decree- 
holder, cannot be taken into consideration in making 

. an estimate of the value under para. 2 of s.110, C. P. 
Q.e B SHESHAGIRI SHaMBULINGA UPADHYA v. MANJAYA 
| NGANNAYA SHANBHOG, 28 Bom? L. R., 454; 50 B, 160; A. I. 
1926 Bom, 269 Š 4 755 
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— 5.110—Appeal to Privy Council~—Value of 
property involved—A fidavit, value of, 

Where on an application for leave to appeal to the 
Privy Council, the petitioner files an affidavit that the 
value of the property in dispute exceeds Rs. 10,000- 
and there is no counter-affidavit by the respondent, 
the Court may assume the correctness of the affidavit 
filed by the petitioner. L WAZIR OHAND TRIKHA v. 
Natut Raw, 26 P. L. R. 123 ° 554 

S. n Fa See Privy COUNCIL APPEAL 916 
m G, 5 X 

See ALSO GOVERNMENT oF INDIA ACT, 1915, s. 107. | 

See O. P. C., 1908 eScH. II, para. 5 483° 

See O. P. C., 1908, Scu. II, para. 10 115., 
——— S. 115— Assumption of jurisdiction—Revision, 

Where upon an erroneous construction of a Statute, 
a Subordinate Court assumes a jurisdiction which 
does not belong to it, the High Court has the power 
to revise its decision. B Burusr N. Darau v. B.B. & 
O. I. Ry. Co., 28 Bom. L. R. 443; 50 B.215; A. I. R. 
1928 Bom, 268 742 


. 
——— S. 115—Bombay District Municigal Act (III 
of 1901), s. 22—Election petition—District Judge 
acting under Municipal Act, uhether Court— 

Revision. : 

A District Judge acting under s. 22, Bombay Dis- 
trict Municipal Act, is not,a Court within the mean- 
. O. Therefore, an order 
by the District Judge refusing to entertain an objection 
petition in election on the ground of improper pre- 
sentation is not open to revision by the High Court. 
B GANGADIHAR BAPURAO Gaver v. FHURLI MUNICIPALITY, 
28 Bom. L. it. 519; 50 B. 357 660 


———- 8.115—Bombay Hereditary Offices Act (III 
of 1874), s. 10—Collector's refusal to grant certificate 
—-Revision. ; 

Assuming that it has power to do so,, the High 
Court will not interfere in revision with the order 
of Collector refusing to grant a certificate under s. 10, 
Bombay Hereditary Offices Act, where there is no 
violent misuse of authority, obvious bad faith, or 
reckless djsregard or wanton perversion of the.law 
on his part. B Govinp MAHIPAT DESHPANDE p. BAL- 
KRISHNA NARAYAN, 28 Bom. L. R. 456; A. I. È. 1926 
Bom. 308 760 
——— 5, 115—Court Fees Act (VII of 1870), s.? 
* (iv) ()—Valuation of injunction accepted by District 

Judge—Interference in revision. . 

The High Court will not interfere in revision with a 
valuation given by the plaintiff to a suit for injune- 
tion which the DistrictgJudge found to be a rezecn- 
able one. Pat JANKI SAHAY WW, LALBEHARI Laz, (1926) 
Pat. 192 103 
- S. 115—Refusal of leave to sue as pauper— 

Rev®ion. 

No revision lies from an order refusing leave to sue 
in forma pauperis, A SHANKER Bax v. Ram Der, 24 A. 
L. J. 557 ° 4 * 484 
—s. 115— Wrong decision—Material irregularity 
or iQegulity— Another remedy open-;Inter ference in 

revision. x 3° 

A Court that has decided a suit oyes which it had 
jurisdiction cannot only on the ground that it has 
arrived at a wrong decision be said to have exercised 
its jurisdiction illegaily or with material irregularity. 

It is not the practic@of the Judicial Commissioner's 
Court to interfere in revision where another remedy is 








. open tothe aggrieved party and where no great in- 


justice or inconvenience would follow from theip 


9 
. . 
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refusal to act. N SAMSHERKHAN V. ABDUL Sattar KHAN, 
22 N. L. R. 30; A. I. R. 1926 Nag. 290 70 


s. 715, O. IK, application of—Ezecution 
proceedings—Mistaken application—Relief, grant of, 
in’ revision. 

The provisions of O. IX, C. P. C., are not applicable 
to execution proceedings. : 

The High Court will not interfere in revision to 
direct the lower Court to treat a mistaken application 
under O. IX, C. P. C., as one for review under 
O. XLVII of the Code, where there was another 
remedy open to the applicant which he could have 
availed of. © SAFITANNESSA KHATUN v., MEGH Lau 
Gorr, 43 O. L. J. 285; A. 1. R. 192% Cal. 735 172 


————— S, 115, 0. IX, r. 13—Ex parte decree, pro- 
ceedings for setting aside, whether case—A pplication 

. barred by time-——J urisdiction. 

Proceedings for setting aside an ex parte decree, 
since they involve the reversal ofa final order and 
. decree are themselves a case within the meaning of 

s. 115, C. P. O 

Whea a Court. in effect decides that an application 
is time-barred and in spite of its decision refers to 
that application, which is one for which the law does 
not permit it to extend time, as within time and 
proceeds to decide it in favour of the applicant, the 
Court illegally assumes jurisdiction which it does not 
possess. L WIRU Ram veAmarn Cuanp, 8 L.L, J. T3 

_ =~- $, 141, O. IX—Dismissal of suit in default 

—Application for restoration also dismissed in 

default—A pplication to restore application, whether 

maintainable, 

An application under O. IX, C. P.C., to set aside 
an order of dismissal of a suit in default, is not an 
application in suit but is an independent one coming 
under s. 141, O. P. O. Such an application, therefore, 
is covered by O. IX and can be restored under that 
Order if dismissed in default. M Sarar BAG SAREB vV, 
KARUMANOHI Kortaya, 23 L. W. 538; A. I.R. 1926 
Mad. 654 i : 151 


~—-—— S, 145, C XX}, r. 2—Surety for payment of 
decree—Uncertified payment, whether can be pleaded 

by ‘suréty—Surety, application of, under O. XXI, 

r. 2, maintainability of. 

Soe long as there is an executable decree against the 
jJudgment-debtor, a surety who executes a bord 
undertakjng tó discharge the decree is not relieved 
trom his liability to pay the decree amount under the 
security bond executed by him. 

Where, therefore, payments to the decree-holder are 
not: certified to the Caurt executing the decree, an 
application for execution is maintainable agajnst‘the 
surety. a 

A surety though he is not a party to the deeree has 
an interest in showing that the decree has been satis- 
died and may, therefore, ask the Court to hold an 
enquiry as tothe same. M Tamsi Reppt VIRAREDDY 
w, Devi Reppy, 49 M. 325; 50 M. L. J, 584; A. I. R. 1926 
Mad. 674 : e 522 
———— s. 151. See €. P. O., 1908, s. 48 613 

8.,152--Amendment of decree after sutis- 
faction 

Section 152 of the O. P. ©. permits clerical or 
arithmetical mistakes in judgments and decrees to be 
corrected at any time, but an g@mendment of a decree 
after satisfaction has been entered up iso mere nullity 
yuless steps are also taken at the same time to set 
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aside the order recording satisfactio§. M MUNUSANI 
Pinal v, Manpt Hussain Kuan, (1926) M. W. N. 180; 
A. 1. R. 1926 Mad. 516; 50 M. L. J. 655 a 453 
——— O1, r. 8, scope of. 

Order I, r. 8, C. P. O., is merely an enabling pro- 
vision of law and does not prevent a representative 
su® being brought in any other manner that the law 
permits, B SHANKARLAL PURSHOTTAM Gor v. DAKORE 
TPEMPLE COMMITTEE, 28 Bom, L. R. 309; A. I. R.1926 
Bom. 179 . 47 
——— 0. |, r, 10. See C. P. C., 1908, s. 47 123 


O. i, r. 10—Suit by widow for «declaration of 
igvalidity of adoption, dismissal of—Suit for 
possession by adopted eh, Bees of adoptive 
father, whether can be impleaded as party. 
ihe widows of a deceased Hindu instituted a suit 

against the plaintiff fora declaration that his adoption 
by their deceased husband was invalid. This suit 
was dismissed and the plaintif then instituted asuit 
against the widows for recovery of possession of the 
propefty of his adoptive father. During the pendency 
ofthe suit, a reversioner of the deceased made an 
application to be impleaded as a party to the suit: 
Held, that the suit being merely one for possession 
consequential upon the dismissal of the declaratory 
suit brought by the widows, it was not proper to. 
implead the reversionerasa party to the suit, ins 
asmuch as sucha course would totally change the 
érame and scope of the suit and would eender it 
necessary again to re-open the question of the validity 
or invalidity of the plaintiff's adoption which had 
already been settled as between him and the widows. 
N SUNDARBAI V, GOPAL SINGH 918 


O. Il, r. 2—Promissory note given in satis- 
faction of antecedent liability—Suit on pro-note, 
dismissal of—Suit to enforce antecedent liability, 
whether barred, 

The provisions of r. 2 of O. II of the O. P. O. are 





„directed to securing the exhaustion of the relief in 


respect of a cause of action and not the inclusion in 
one and the same action of different causes of action, 
even though they arise out of the same transaction, 

Where a promissory note is given in satisfaction of 
an already existing liability,a claim founded on the 
promissory note and a claim founded on the original’ 
liability are basedeon diferent causes of action, though 
they gnay arise in respect of the same transaction, 
Where, therefore, in such a case, a suit to regover on 
the promissory note is dismissed, a subsequent suit 
to enforce the original liability is not barfed ‘by the 
provisions of r. 2 of O. II of the O. P. O. RM. K. M, 
V, perty Firm v. Ma Mya, A. L R. 1925 Rang, 304! 4 
Bur. L. J. 130 j 628 


-O. |, P. 2—Sut for possession—Clatm fon 
mesne profite not adjudicuted upon—Subsequent 
suit torecgver mesne profits, whether barred, 

In a suit for declaration and recovery of possession 
thêre was a prayer that the defendants be ordered to 
render tryg and full accouifts of all receipts in their 
hands and expenditure since the estate in dispute had 
passed into their possession. The Court granted the 
plainifis a decree for declaration and possession and 
made a note at the end of the fudgment to the effect 
that the relief with regard to the accounts could not 
be claimed in the suit. In a subsequent suit by the 
plaintifis to recover mesne profits arising out of the 
property which was the subject-matter of the preyfoug » 
guit; zs ` 





` fee had not been paid with the application. The 
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Held, (1) that he prayer for accounts in the pre- The High Court in kecond appeal will not allow an 
vious suit was in substance a prayer forthe recovery amendment of plaint where the objection as to in- 
of mesne profits; . . competency of one of the joint ownerg to bring a suit 


(2) that if the right to recover mesne profits was' for his share of rent was raised in both the Courts 
regarded as a relief arising ‘out of ihe same cause of below and no amendment was applied for. C 
action us the right to obtain possession, then the RADHABINODE Mannan v. Nasa Kisuore Monpat, 30 O. 


effect of the note made inthe judgment in the pre®ious W. N. 413; A. I. R. 1926 Cal. 578 244 
suit wasto give leave tothe plaintiffs to omit the O. VH, r.. 10—Wrong Court, presentation of 
relief with regard lo mesne profits in that suit and to plaint to—Duty of Court—~Finding as to merits, 
refer them to a separate suit for that purpose ; ‘legality of. - Š 

(3) that if the right to recover mesne profits wab Where a Court holds that it has no jurisdiction to 


regarded as 2 claim arising out of the same cause of entertain a suit, it should not go into the merits of 
action out of which the right to obtain possession had the case but should returw it for presentation to the 
arisen, the plaintiffs having asserted their claamin proper Court. M ABDUL AMEETH SAHIB v. PONNAMBALA, 
that” suit and having prayed fora relief in respect dE MUTHURIAN, (1926) 8. W. N. 286; A. I. R.1926 Mad: 





it, it could not be said that the plaintiffs had omitted 679; 23 L. W. 757 550 
' to sue in respect of the claim or that they had inten- É . 
tionally relinquished it ; ——— 0. VI i, r. 16—Plaint covering several causes 
(4) that, therefore, the subsequent suit was not of action—Some within jurisdiction of Court, others 
barred by the provisions of O: If, r.2 ofthe C. P.C. beyond it—Return of plaint—Procedure. 
R Mavsa Mya v. Ma THIN TIN, A. L R. 1925 Rang. Where on presentation of plaint covering more than 
313: Bur. L. J. 113 è "611 one cause of action, the Court is of opinion that it 
‘ can deal only with some of the causes of action, the 
—O. Hl, r. 4—Advocate, whether must file proper procedure to follow isto retain tht plaint, 
appointment in writing. and strike out from the plaint that part of it which 


The effect of the Notification No. 57, dated the 16th | it thinks is beyond its jurisdiction leaving it to- 
September 1925, published in the Bihar and Orissa the plaintiff to file another suit with regard to the 
Gazette of the, Tth October 1925, is to dispense with causes of action struck out from the plaint in the 
cl, (3) of r. 4 of O, TIT of the C. P. Candan Advocate proper Court. It is not a proper procedure to return‘ 
has now to file appointment in writing as any othgr e the plaint to be presented tb proper Court for trial of 
legal practitioner in the High Court. Pat ABDUL causes of action beyond its jurisdiction and itself 
Guarrar v. Mrs. F. B. Dowxrse, (1925) Pat. 4; 7 P.L. to proceed ona certified copy of the plaint for causes . 
T. 213; 5 Pat, 255; A. I. R. 1926 Pat. 246; 5 Pat. 415 of action within its jurisdiction. B SHANKAR GOVIND 

ae ; 841 PATHAK v, BALKRISHNA BHANKAR Just, 28 Bom. L. R. 
—~ O. V, r.15—Notice, service of—Pardanashin 521; A. I. R. 1926 Bom. 283 783 
lady—~ Service on son, validity of. ; ' 





Service of notice on the son of a purdanashin lady -_——— 0. IK, : 
living in the same house with her is valid and proper See C. P. C., 1908, s. 115 172 
service. C KHORSHEDENNESSA KHATOON v. HAKIKANNESSA See C. P. C., 1908, s. 141. 151 
Banoo 228 0. IK, r, 13. See C.P.C., 1908, s. 115 117 
O. V, r. 20~-Substituted service. ——— ON, r. 13—Ex parte decree—Application to 
Under 0. V, r. 20, C. P. O., the Court has power to set aside—Conditional acceptance—Condition not 
order substituted service not only where it has reason fulfilled—Death of dpplicant—Order maintaining 
to believe that the defendant is keeping out of the decree, effect of-—Fresh order. i 
way to avoid service but where it is satisfied that for Where, Dn an application to set aside an ex parte 
any other reason the summons cannot be served in decree, the Court passes a conditional order to the 
the ordinary way. N Anand v. RêMCBANDRA 395 effect that if the defendant pays in Court a certain 
——— 0. VI, r. 17—Amendment of plaints-Court- sum before a certain date, the decree would be set 


fee not tendered—Procedure—Amendment at late aside, otherwise the application would stand dis- 

stage. . missed, and no payment being made till the preserib- 

An aplication for amendment ofa plaint should ed date, dismisses on.that date the application, main- 
not be rejected on the ground that the necessary Court- taining the decree, it is not any fresh order adverse 
to the defendant that is passed by the Court, but only 
application shoutd be granted and the plaintiff requir-  effact is given to the frevigus order, and if on that ` 
ed to pay the requisite Court-fee within a time fixed | date the defendant is dead, 16 cannot be said that any 
; ‘ “fresh injurious order has been passed against a dead 





by the Court. 

Under O. VI, r. 17, O. P. C., all amendments ought man. $O SURAJPAL SINGH Vv, DEOKALI 973. 
to be allowed at any stage ofthe progedings which O. IX, r. 13--Ex parte decree in reference 
satisfy the two conditions : under Land Acquisition Act-—Refusal to set aside— 

(a) of not working injustice to the other side,*and Appeal, a 

(b) of being necessrrý forthe purpose,gf determin- No appeal lies against an order refusing to set aside 


ing the real question ih Sontroversy “Setween the an ex parte decree made ina reference under the Land 
parties. O MOHAMAD Zarar v, Kaniz Sarvapa . 875 * Acquisttion Act. CG Rosman Bepgri v. COLLECTOR OF 





Oo. Vi, r, 17,—Pleadings, amendment of, in Dacca, A. I. R. 1926 Cal. 816 330 
second. appeal—Co-owners--Suit for rent by one. ——— 0. IX, r. 13—Limitation Act* (IX of 1908), 
In the absences of a contract to the contrary, one Sch. I, Art. 104--Ex parte decree, setting aside of— 
ef the joint owners cannot singly bring a suit for his Service of summong, finding as to. 
share of rent. He may sue for the enforcement of For setting aside an ex parte decree it is - note 
thf entire claim by makin er co-owners as party enough to tind that thé judgment-debtor was ignorant 
Ngefendants. ° oth of the decree, the Court must’ also decide whether 
: . 
é ; 
e. 
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the summons was not duly served. M R. Duraiswamy 
Tver v. BALASUNDARAM Iyer, 23 L. W. 319; A. I. R. 1926 
Mad. 558 e 420 
———- 0. X, r. 2—Hxamination of person appearing 

onbehalf of party~Statement, whether binding on 

party. 

Any statement made by a party to asuit while 
being examined under O. X, r. 2, 0. P. C., is binding 
only on the parson who made the statement to the 


same extent ag the statement made by a Pleader , 


engaged by him may be binding on him; but a state- 
ment made by a person who merely appears to pro- 
secute a case or to look%fter it on behalf of a party, 
not personally present or who ig, unable to be present, 
does not stand on the same footing. If the statement 
made by him in Court in regard to any material fact 
is admitted or accepted by the party concerned or his 
Pleader to be correct, it may help to narrow down the 
issues; but it is open tothe party to say that the 
statement was not made under his instructions. 
A Suras MAL v. CHHOTE 1003 
O. XX, r. 1—Judgment, pronouncement of— 

C. P. Courts, practice of--Decree, appeal or 

application against. 

In the Central Provinces a judgment cannot be said 
to have not been “pronounced” within O. XX, r. 4, 
C. P. O., simply because it is not read out entirely by 
the Court. N Kurvas-up-pin v. GULAM RABBANI 121 


-———- 0. XX, r. 4. “See PROVINCIAL SMALL CAUSE 
Courts Act, 1887, s. 25 397 
O. XX, rr. 7, 3—Limitation, operation of. 
The period of limitation for an appeal or applica- 
tion against a decree runs from the date of the decree 
and not from the date when the decree issigned. N 
KUTUAB-UD-DIN V. GULAM RABBANI 21 
—-—— 0. XX, r. 11. See O. P. ©., 1908, O. 
XXXVII, 8.2 9 


O. XX, r. 18—Partition suit—Interest, whe- 
ther can be allowed: 

In a suit for partition the Oourt has power, after a 
preliminary decree has been passed, to award interest, 
although the preliminary decree does: not make any 
mention of interest. B KESARLAL GIRDHARILAL DESAI 
V. JAGUBHAI HIRALAL, 27 Bom. L. R. 226; A. I. R. 1925 
Bom’ 406 i 686 
——— 0. XXI,r. 2. See C. P.O., 1908, s8. 145 

522 
O. XXI, r.. 2—Decree, adjustment of, By 
anotheg decree. 

An agreement which puts an'end toa liability 
‘under a decree by substituting a new liability under 
the agreement may be held tg be an adjustment of the 
- decree and may itself beembodied into a decree which 
decree would be one under O. XXI, r. 2, C. R. O0," O 
Auugp Mirza BEG v., ALLAHABAD BANK, LiD., 29 Ò. cae 

e 3 
—-—— O. XXI, r. 10. .See LIMITATION Act, 1908, 
Scu. I, ART. 181 482 
O. XXI, r..&40—Arrest of ejudgment-debtor, 
when can be refused—Judgment-debtor's right to 
apply for insoluency—Duty af Court. - 
` Unless a Cotrt find that the judgment-debtor is 
- unable to pay his debts because of poverty or any 
other sufficient cause, the decree-holder is entitled 
to have the warrant of arrest issued against the 
judgment-debtor, even thougbe the latter be prepared 
to farm out his land to the decree-holder or have his 
salary attached. s 
When judgment-debtor is brought before the Court, 
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itis the duty of the Court to jaform him that he 
can avoid arrest by presenting a petition in insol- ‘ 
vency. L DUKA BHANJAN Ram v. Sarvraz Kuan 279 
—— O. XXI, r 63—Ezxecution of decree— 
` Objection proceedings—Order passed on objection, 

nati of. i . 

By virtue of the provision contained in r. 63 of O. 
XXI of the O. P. O., it is incumbent on a person, 
against whom an order is made in objection proceed- 
ings, to filea suit to set aside the order if Me feels 
himself aggrieved thereby, otherwise the order passed 
in the objection proceedings will becpme final, and 
will not be open to question in any other proceeding 
between the parties. N Logo v. BABULAL, 8 Y.L.J. * 
170; A. I. R. 1925 Nag. 390 © 573 
——— O, XXI, r. 63—Objection to attachment 

dismissed—Eixecution case dismissed—Suit under 0. 

XXI, r. 68, necessity for—Attachment effected 

second time—Dismissal of second application— 

Regular suit—Limitation, starting point of. 

Where an exevution case is dismissed it is not in- 
cumbent upon the claimant to bring a suit under O. 
XXI, r. 63, C. P. O., in order to set aside the order 
rejecting his claim.. In case an attachment is made 
second time, it is competent to the objector'to file an- 
other application and in the event of rejection of 
such application to bring a regular suit under O. 
XXI, r. 63, O. P. O.,. within one’yeare from the date of 
dismissal of second objection application, C Sarisu 
*Cuanpra Ray v. Joy OHANDRA Roy . -120 


—_—_*— 0. XXI, r. 66, Issue of notice under. See 
LIMITATION Act, 1908, Scu. I, Agr. 182 (5) 44. 

XXI, r. 66-—Proclamation of sale—Duty 
of Court—Settlement of proclamation, whether can 
be delegated—Sale, validity of. 

Under O. XXI, r. 66, O. P. O., itis the duty of the 
Court to settle the proclamation of sale and it cannot 
delegate that power to Commissioner appointed by it. 

A sale held without the proclamation therefor 
having been settled by the Court is invalid. M 
KUZHAKKUMBAT MADHATHIL APPU V. AOHUTHA MENON, 23 
L., W. 652; 48 M. 333 i -8 


-— -— O. XXI, r. 90: See O. P. O., 1908, s. 47 521 
———— O. XXI, rr. 90, 92—Proceedings under r. 90 
—Parties—Object of r. 92. S R 

Period of limitation for an application to set aside a 
sale ig execution ofa decree is 30 days under Art. 166 
of the Limitation Act but there is no time limjt under 
that Act for serving notices upon persons afiected by 
the order. Pat Iswarpas Marwari v. Biaswar LAL 
Marwari, (1926) Pat. 83; A. I. R. 1926 Pat. 266 ‘31 
—&-— O, XXI, r. 91. See Bencan TENANOY Act, 

1885, s. 174 (3) . “ 292 
————— 0. XXII, rr. 2, 4—Rent-decree—Death of one 

of tenants respondents—Non-substitution—Abatement. 

lf inan appeal froma rent-decree by the landlord 
against the beirs of a deceased tenant, one of the 
respondents dies and his legal representative is not 
bréught on the record, the appeal abates only partially 
and can bgeproceeded with against the surviving re- 
spondents. © OrriciaL "TRUSTEE v. ADHAR Bera 30 
O. XXII, rr. 3, 4—Appeal from injunetion 

decree—Death of one of several plaintiffs-respondents 

—Legal representatives not brought on record in 

tume—Abatement in toto. - 

Where in an appeal from a decree issuing manda- 
tory injunction to the defendant restraining him 
from opening windows in a particular wall “0f6 his e 
house one ofthe severet þlaintiffs-resopndents ops 
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and his legal representatives are not brought on the 
record the appeal abates in toto. L Maura Bux v. 
Cuanan Mat, 8 L. L. J. 144 563 
———— O. XXII, r. 4 —Decree against dead man— 

Rent-decree against some dead defendants, whether 
* wholly null—Decree as against surviving defendgnts, 

nature of—Ezxecution sale, what passes at. | 

A decree against a dead person is a nullity. But 
the question whether the whole decree is a nullity 
depends on the question whether the failure on the 
part of the plaintiff to bring the representatives-in- 
interest of the deceased on the record affects his right 
to proceed with the suit. a 

Agdecree for rent is anullity only against the dead 
defendants or their representatives as a suit for rent 
against some of the several joint tenants is maintain-~ 
able. But such a decree cannot be executed as a 
decree for rent but as a simple money-decree only. 
Consequently at execution sale of such a decree the 
entire holding does not pass and the interests of the 
defendants dead at the institution of the suit® remain 


unaffected. Pat Kresno PRASAD SINGH V. SHAMNANDAN 
Rar, (1926) Pat. 81; 5 Pat. 233 


O. XXII, r. 4—Mesne profits, indivisible, 
- claim for—Death of some of respondents—Legal 

representatives not brought on record—Abatement 

in toto. >e ` 

Where plaintiffs-appellants' claim for mesne profits 
is based®n the allegation that the defendants-responti- 
ents jointly dispossessed them from the lend in 
collusion with one another, the claim is one that is 
not divisible and where in appeal the legal repre- 
sentatives of the deceased respondents are not brought 
onthe record the appeal abatesinits entirety. C 
SRIKANTA MANDAL v. Jorirmoy:r DEVI 253 


————- 0. XXII, r. 4—Only one legal representative 
brought on record—Abatement—Knowledge of death 
—Diligence required. 

Even if one of the legal representatives of a deceased 
party is brought on the record in time there is no 
abatement of the suit or appeal as the case may be. 

No doubt an appellant is required to be diligent in 
prosecuting his appeal, but after he gets the notice 
served on the respondent he is not required to watch 
the movements of the respondent and as to whether 
he is dead or alive. The law, th@refore, is that he 
must make the application for substitution w&thin 90 
days of his knowledge of the death. Pat SADHU Saran 
PANDEY to Nann Kumar SINGH, (1926) Pat. 977 A. LR. 
1926 Pat. 276 209 
a O XXII, rr 14, 8-—Abatement—Legal 

representatives brought on record subject to just 

exceptions—Nature of order. 

Where a Judge of the Lahore High Court passes an 
order subject tojust exceptions setting aside abate~ 
ment and bringing legal representatives of a deceased 
party on the record, the order in accofdance with the 
usual practice of the Court must be considered as 
conditional and not anebsolute one. L Sram SUNDAR- 
MADAN GOPAL v. Fatren GHAND se 243 
——— 0, XXII, rr. 4, 9—Application for bringing 

legal representative on record, when may be treated 

as one for settings aside abatement—Joint decree-— 

Death of party in appeal—Abatement in toto. 

Where there has been no reasonable cause for delay 

, in making the application, an application for bring- 
ing legal representatives of a deceased party on record 
3 Soa be treated ag pn application for setting aside 
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Where a decree may be executed by any one of the 
plaintiffs, it is a joint decree. é 

A decree for a declaration thata certain lease has 
expired and that the plaintifis are entitled to retain 
proprietary possession of certain shops and for an 
injunction to the defendants notto take steps toob- 
tain possession or to interfere with the plaintifis’ owner- 
ship and possession is a joint decreeas the injunction 
against the defendants might be enforced by any one 
of the plaintifis. i 

If in an appeal froma joint decree a necessary party 
dies without his legal repxesentatives being brought 
on the record the appeal abates in toto. L ATA-UR, 
RAHMAN V. MASHKUMUN-NISA 300 


——— O, XXII, rr. 4, Q—Limitation Act (IX of 
1908), s. 6, Sch. I, Art. 177—Appeal—Death of 
respondent—Abatement of appeal—A pplication to set 
aside abatement —Ignorance of law, whether sufficient 
excuse for delay. 

During the pendency of an appeal one of the re- 
spondents died and no application was made within 
time to bring his legal representatives on the record. 
Jn an application to set aside the abatement the appel- 
lant urged that he was an ignorant milkman and was 


# not aware that he was required to make an application 


for substitution of the legal representatives of the 
deceased respondent ; 

Held, that there was suffigient cause to set aside the 
abatement. GC Krisuna Monax GuosH ~v. SURAPATI 
BaANERII, 29 O. W. N. 472; A. I. R. 1925 Cal. 684 

929 
———— 0. XXII, rr. 4, 9 (2)—Abatement—A utomatic 
proceeding. : 

Abatement takes place automatically after the 
expiration of 90 days from the deathof a deceased 
party and unless the abatement is set aside on an 
application presented within 60 days or a period 
further extended in virtue of s. 5 of the Limitation 
Act, the suitor appeal is dead. L Qaim v. Nura,7 
L. 73; A. I. R. 1926 Lah, 234 422 


~m O. XXIL r. 10—Assignment pendente lite— 

Application for substitution by assignee—Delay in 

making application—Discretion of Court. 

Rule 10 of O. XXII of the O. P. O. leaves a.disere2 
tion to the Court to recognize or refuse to recognize 
an assignment made pendente lite. 

Where the factum of an assignment is djsputed 
andan application by the alleged assignee to be 
brought on the record is made several mohths after 
the date of the alleged assignment, the Court may pro- 
perly refuse to recognize the assignment. L ALLAH’ 
Jawaya v, Laspat RAT, êh, 1. R. 1925 Lah. 574; 7 L. L. 
Je 392 Hi 926 
oe 0. XXII r. 10—Company going into liqui- 

datign—Devolution of interest—Legal representative, 

necessity of bringing on record. 

When a plaintiff Company registered under the 
Companies Act goes into liquidation, there is no 
assignment, création or devolution af an interest with- 
in the meaning of O. XXII, r.10, O.P. O., the Com- 
pany eontinues to bethe plaigtifiand-there is no need 
of bringing any legal representatives on the record. 
N NATIONAL Storzs v. RAMBARAN, 9 N. L9J. 40; A. L R. 
1926 Nag. 303 z 380 
——— 0. XXIII 11 (2), (b)— Withdrawal of suit—= 

‘Other suficient ground,’ construction of. . 

The expression “otlfr sufficient ground” in cl, b) 
ofr.1 (2), O. XXIII, O. P. C. must be construed to 
be ground analogous to the ground mentioned in 
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cl. (a) of the same ‘rule, that is ‘to say, it must be of 
the same nature*as formal defect. B PUNJUSHET v. 
Motinam Bupug, 28 Bom. L. R. 440; 50 B: 192; A. L R. 
1926 Bom. 315 - 777 
———— O. XXIII, rr. 1, 2—Leave to withdraw suit 
with liberty to bring fresh suit—Formal defect, 
what is—Defect in substance, whether ground for 
granting leave. 

Where a defendant has succeeded in showing that 
certain facts were, lacking which were essential to 
the plaintiff's cause of action, the Court has no juris- 
diction to allow the plaintif under O. XXIII, r. 1, O. 
P. ©., to withdraw his suié with liberty to bring a 
fresh suit. 

Oa an application to withdra® a suit the Trial 
Gourt ‘has only a limited jurisdiction. It is not un- 
conditionally empowered to permit a plaintiff to with- 
draw his plaint under O; XXIII, r. 1, ©. P. C. If the 
plaint is defective the only sort of defect which 
attracts the rule isa formal defect, and not a defect 
in substance. : 

In permitting a plaintiff to withdraw his plaint by 
reason ofa defect not in form but in substance the 
“Court exercises a jurisdiction not vested in it by 
law. M PALIKANJI OHETTIAR v. KRISHNA Iver, 23 L W. 
525 983 


——— O, XXIII, r. 3, O. XXXIV, r. 4—-Compromise 
decree passed in mortgage suit, nature of— 
Preliminary decree, necegsity of, in mortgage suit. 
Order XXIII, r. 3, O. P. O., does not contemplate the 

necessity of two decrees, a preliminary and a final but 

only one decree. Therefore, a compromise decres in a 

suit on an hypothecation must be regarded a final and 

an executable decree and nut one under O. XXXIV, 

r. 4. 

, The necessity to pass a preliminary decree in a suit. 

on the basis of a mortgage arises only when the plaint- 

iff succeeds and not where the matter is compromised. 

O Aumep Mirza Bec v. ALLAHABAD BANK, LTD., 29 O. 

O. 26 317 

———— O, XXVI, r. 4 (1) (a)—Examination of 
plaintiff on commission—-Applicant for removal of 
guardianship, examination on commission of. 
Ordinarily a plaintiff, having had a choice of forum, 

‘is not entttled to claim to be examined on cSmmission 
outside the jurisdiction of the Court in which the suit is 
pending. But where the plaintiff has had in effect no 

‘choice of forum, he can, in a fit “case, be permitted to 

examine himself on commission. Pat FaripuDDINe 

AHNED v. ABDUL WaAHAB, (1926) Pat. 103; A. I R.1928 

Pat. 277 229 


O. XXX, r.1—Partnership, suit against—Title 
of su Written: statements, separate, whether can be 
filed. è 

-Under O. XXX, r. 1,0. P. C., any two or moree 
persəns being liable as partners and carrying on 
business in British India may be sued in the Hame 
of the firm. “In such a suit an individual partner may 

“also bəsued personally along with the firm. Itis 
not, however, correct to sue persons fs partners in 
the names of the firm by a partner or manager. B 
AJITSING MANIBHSI v. GRUNNING & Oo., 27 BomelL. R. 
998; A. I. R. 1925 Bont, 49 969 
-——-— 0. XXX, r. 6 —Partnership, suit against— 

\Fritten statement separate, whether can be filed. 

Under O. XXX, 1,6, O r. O., where persons are 
sued as partnérs in the name of their firm they must 
appear individually in their ow names but all sub- 
sequent. proceedings will nevertheless continue inthe 


GENERAL INDEX. 


1073 

l e 

Civil Procedure Code-—1908—conitd. 

a 

name of the firm. In sucha case, each partner can 
put in a separate written statement, but each written 
statement is the written statqnent of thefirm. It is 
only when a partneris sued personally along with 
the firm that he may put in a personal defence- B 
AJITSINGH MANIBHAI v. GRunnine & Co., 27 Bom Lb. 
R. 9%; A. I. R. 1925 Bom. 494 96g 


O. XXXII, r. 7—-Compromise of suiton behalf 
of minor—Benejit of minor—Matters to be con- 
e Sidered by Court in sanctioning compromise. 

How far a Judge should go into the facts and the 
lawof each case before he makes up,his mind to 
sanction a compromise on behalf of minors must 

pefid on the circumstances of each case and where 
the Judge exercises his discrefon in a judicial manner 
itis not one which can be afterwards called in ques- 
tion in subsequent proceedings. 





Itis not practicable to lay dowa a definite or. hard - 


and fast rule as to what particular materials «a Judge 
may call for before he is satisfied that the compromise 
is one fay the benefit of the minors, It must be left to 
his discretion and that discretion may vary in different 
cases. 

A Judge is entitled to rely upon the opinion of the 
Counsel at least in part, that the compromise is for 


“ the benefit of minors. 


There is no authority for the preposition that a 
Judge is bound to gauge the chances ofesuccess of the 
emijuors and weigh against them the chances of the 
opposite party and sanction only if the chancés of the 
minors*appear to him slender. B DHAIRYASINGH 
GORDHANDAS v. Kissanpas TRiBHOVANDAS, 28 Bom. 
R. 363 . 404 


—- O. XXXII, r, 11—Retirement of. guardian ad 

litem — Courts, discretion of. 

lt is not open to a guardian ad litem to retire at 
“his own sweet will without the permission of the 
Court. It is a matter of discretion for the Court 
which having regard to all the circumstances of the 
case may permit the guardian to retire and may pass 
such orders as to costs as it thinks fit. A NARENDER 
SINGH V. CHATRAPAL SINGH ~ 340 


O. XXXIII, r. 1—Petition to appealin forma 
pauperis—Subsequent deposit of money to petitioner's 
credit under decree of lower Court, whether amounts 
to, “suficient eans”—Subject-matter of swit, 
exclusion of, in considering means of person. 

The expression “The subject-matter of the. suit" 
in O. KANTI, r. 1, O. P. O., does not, qualify 
“sufficient means” and in considering the means of 
a pergon to sue in forma pauperis, the subject-matter 
of the s@it ought to be excluded as being out of the 
pauper's reach. ae 

But where a plaintiff who has obtained a decréa 
for maintenance applies for leave to appeal in forma 
pauperis claiming a larger amount and the petition 
is set to the @ourt of first instance for inquiry into 
pauperism and the judgment-debtor. meanwhile 
deposits into Court the amoung of the decree, which 
amount is ineexcess of thee Court fees payable on the 
@ppeal, the petitioner must he said to be possessed 
of sufficient means to enable him to pay the stamp fee 
in appeal and is not entitled foreleave to’appeal in 
forma pauperis. M In re POKALA MAHALAKSHMI AMMAL, 
50 ML L. J. 114;23 L. W. 427; A. I, R. 1976 Mad 567 
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———- 0. XXXII, r. 10—Court-fee 
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Government in pauper „Syit—Right ta 
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. 
maintenange, liability of, to be proceeded againsi-— 

Method of re@overy. - 

The right of the Goyernment to recover the Court- 
fee decreed as payable to Government from a pauper 
plaintiff is not unenforceable, merely because plaint- 
iff's property is conun+d toa right to future main- 

“tenance. The proper method of recovering such gourt- 
fee is by the Court appointing a Receiver to collect the 
maintenance amount and pay to Government (by in- 
stajments if necessary in order that plaintiff may have 
something to live upon) the fee due by the plaintiff M 
SECRETARY OF STATE FOR INDIA V. SaRVEPALLI VENKATA 
Laxsumanawya, 50 M. L. J. 279; 23 L., W. 602; (1926) 
M. W. N. 362; A. 1. R. 1926 Mad. 484; 49 M. 567, 254 
—w—-— O, XXXIII, r. JO—Forma pauperis—Suit for 

maintenance decreed—Government's costs, charge 
iP snes of property liable for maintenance for costs 

—Hijfect. 

Where a plaintiff's suit for maintenance in forma 
pauperis is decreed and maintenance is made a charge 
on certain properties of the defendant, the first charge 
of the Government for costs must be on the subject- 
matter ofthe suit sofar as the plaintif succeeds 
under O. XXXIII, r.10,C. P.O. But where, how- 
ever, the Government proceed to sell the properties 
the effect would be as that ofa sale of equity of 
redemption subject to the charge of maintenance 
decreed in plaihtiff's favour. © GapapHar MANDAL v. 
Manaka Dass 391 

.———- 0. XXXIV, r, 4. See O. P.O., 1908, O. XXIU, 

i 31 


R3 7 

——— 0. XXXIV, rr. 4, 5—Mortgage shit—Pre- 
liminary decree—Decree made final without separate 
sheet— lrregularity. 

Where ina mortgage suit, a preliminary decree is 
made final by an endorsement on the preliminary 
decree-sheet and no formal decree is drawn up, the 
absence of a separate decree-sheet should be consider- 
ed only an irregularity and the Court should be 
considered to have made the decree final. L DHANPAT 
Rar v. Natas Kuan i 58 
O. XXXVII, rr. 2 (2), 4, O. XX, r.11— 

Summary suit—Defendant not obtaining leave to 

defend—Right to ask for instalments—Instalments, 

procedure for grant of. 

in a sunimary suit under the provisions of O. 
XXXVII, U. P.C., unless a defendant has obtained 
leave to defend, he cannot be Mlowed to appear on 
the hearing and make an application fo® stay of 
execation or for payment of the decree by instal- 
ments. ẹ Such a defendant may either apply for instal- 
ments under O. XX,r. 11 12) which relief can be 
granted only with the consent of the decree-hoyler or 
under O. XXXVII, r. 4 ask the Court to grant him 
any of the reliefs mentioned therein. B PEsTONJI 
SHAPURJI NaRELWALLA V. JAMSHEDJI NOWROJI GAMADIA, 
28 Bom, L. R. 138; A. I. R. 1926 Bom. 250; 50B. 262 


É 9 

———— O XXXVIII, r. 1, See C. PPC., 1508, 4. 94 
» 512 
——— O0. XXXVIlly r. 5—High Courj—-Attachment 
before judgment—fyoyerty outsideejurisdiction— 
Procedure—-Practice, . 
. Where the property of the defendant sought to be 
attached is outside the local limits of the jurisdiction 
of the High Court, the proper course to follow is to 
transmit the order for attachment before judgment to 
the Court in whose jurisdiction the property is 
gituated witha request that that Court should levy 
‘the attachment. 
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The practice of ‘appointing plaintiff's Solicitor’s 
clerk as a special bailiff to levy suchattachment is 
nota properone and must be stopped. B GAJANAN 
RAMKRISHNA MULE vV. BHASKAR BALVANT KULKARNI, 28 
Bom. L. R. 380; A. I. R. 1926 Bom. 278 16 


——— 0. XXXVIII, r. 6—Attachment before judg- 
ment—Past conduct of defendant. 

Under O. XXX IHI, r. 6, C. P. O, the Court 
must be satisfied that the defendant is now about to 
dispose of his property with the ittention of delaying 
and obstructing any decree that the Court might 
pass against him. 

The mere fact that®the defendant in the past 
mortgaged or othgrwise disposed of his property is 
not sufficient ground for an order under O. XX XVIII, 
r.6,0.P. ©. CG MANMATHA Nato SEIT v. NAGENDRA 
NATH BHATTACHARJYA 880 


——— O, XXXIX, r, 1. See C. P. C., 1908, s. 94 
871 


—-—— 0. XXXIX, rr. 1, 2—Interim mandatory 
injunction, whether can be granted—Discretion, when 
to be exercised. ; 

A Court has power to grant an interip mandatory 
injunction, but the power should be exercised only in 
very exceptional circumstances, and for this purpose 
each case must be considered on its own merits. S 
Haroon BROTHERS v. Cowass1 BEZONJI AGHA 840 
O, XL, r. 1—Plaintiff's possession recently 

disturbed--Suit for declaration—Receiver, appoint- 

ment of. 

a of a Receiver under O. XL, r. 1, ©. P. 
C., ia competent even if the suit is one for declaration. 

Where plaintiff's possession has been only very 
recently disturbed, the Appellate Court will not inter- 
fere with the discretion exercised by the Court below 
in the appointment of a Receiver. L MAKHAN Suan v. 
HALIMA 39 


——- 0. XLI, r. 1—Appeal—Copy of decree 
essential—Lund Acquisition Act (1 of 1894), s.26— 
District Judge's award, whether decree—T'wo appeals 
against same decreet--Decree filed only in one appeal, 
whether sujicient for other appeal. 

Asunder s. 26 of the Land Acquisition Act the award 
of a District Judge contains both a decree and a judg- 
ment and as itis essential that a copy of the decree 
appealed against should accompany memorandum of 
appeal, an appeal against the award is not properly 
tiled without this memorandum. Therefore, where 
two appeals are filed by the same Vakil‘on the same 
day and from the same award ofa District Judge, it 
is not a sufficient compliance with the provisions of 
O. XLI,r. 1, U. P. 6, if instead of filing a copy of 

ethe award with the memo®indum of each appeal it is 
e filed only with one of them and a note is made on the 
other to the effect that the award has been filed with 
the other appeal. L MUBARAK ALI Suan v. SECRETARY 
or STATE rok INDIA, 6 L. 218; A. I. R. 1925 Lah. a A 
` 4 


O. RLI, r. 1—Second eppeal—Copy of first 

Courts judgment uncertified—Proper presentation. 
Presentation of £ second appeal aecompanied byan 
unattested copy of first Courts judgment, when an 
attested copy was applied for but the*report was that 
the record could not be traced, is a proper presen- 
tation under the circumstances. L CHHOTA LaL-AmBa 
Parsyap v. BASDEO MAL-HIRA LAL 2 
O. XLI, r?1, O. XLIL—Appeal from decree 
in cross-appeal—Deecree requisite for second appeal, 
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A party app-aling from a decree passed against him 


in appeal need only file the decres made in his - 


appeal and his failure to file the decree made in cross- 
appeal will not bar his appeal from being proceeded 
with. L BHURI v. ASGHARI BEGAM 959 


O. XLI, rr, 4, 23— Appeal by oneof plaintiffs 
only—Question, whether plaintijfs were collaterals 
—Finding that appellant was collateral—Remand 
of entire case, legality of. 

Where in a sutt for possession of property by several 
plaintiffs as collaterals of the last owner, only one 

_of the plaintiffs appeals with regard to his own 

share and the sole questifn to be determined in appeal 
is whether the appellant wag a collateral of the 
deceased, a finding of the Appellate Court that the 
appellant was a collateral of the deceased, on the basis 
of a pedigree-table covering the case of all the plaint- 
iffs, does not empower the Court to remand the whole 
case, including that of the plaintiffs who have not 
appealed. The terms of O. XLI, r. 4, O. P. ©., do not 
apply to such a case. L MANGLI v. Ponu Raw, 8 L. L. 
J. 132; A. L R. 1926 Lah. 303 557 


——*— 0, XLI, r. 7—Appeal to Privy Council— 
Securify, form of—Immoveable property, whether 
can be offered as security—Time for ;urnishing 
security, whether can be extended —Difficulty in 
procuring cash security; whether sufficient reason. 
Order XLI, r. 7 (l; of the O. P. C, requires that the 

security furnished by*an appellant to the Privy 
Council must be given in cash or Government securi- 
ties. Under the proviso to the rule the Court may 
allow some other form of security to be furnished, but 
an order to this effect must be obtained at the time of 
granting the certificate. An offer of immoveable pro- 
perty as security ata subseyuent stage cannot be 
accepted, 

It is open to the Court to grant an extension of time 
for furnishing security for cogent reasons, but the 
mere fact that there is difficulty in furnishing cash 
security would not be a suficient cogent reason for 
extension of time. R Ma Sern v. Sit Paone, 4 Bur. L. 
J. 3; A. I. R. 1926 Rang. 44° 590 
——— 0. XLI, r. 23, 27—Remand—Local inquiry 

—Order, how to be made. . 

Whore a local enquiry is nevessary for proper deci- 
sion of a cas3 ths Appellate Court should either it- 
self order a fresh local enquiry or remand the case to 
the Primary Court for the purposa to have the result 
reported to it, O Rasant Kanra Day v. Kuatir 
MAHOMED 393 


O. XLI, r. 33—Appeal, absence of, to High 
Court—Appeal to Privy Qouncil. 
Where no appeal isefiled to the High Court from 
the decree of the Trial Judge disnissing, a "guit 
. against a particular defendant except as to costs no 
appeal lies against him ia the Privy Coun@il. P. C. 
MAHOMED KHALESL SHIRAZHI v, Lss [ANSERIE3 
LYONNAISES, A. L. R. 1926 P. O. 34; 3 O. W. N. 588; 9 
M. 435; (1926) M. W. N. 495; 234 L. We 115 767 
amangan OD 30. 33—Appeal by one defendant— 
Defence cpnmon—Reversas of entire decreg. ‘ 
It is open to dù Appellate Court to vary th decree 
appealed against where there is a cum.nua defence 
even in favour of parsons who have not appealed but 
were parties fo the suit. A MOHSHAM ALI KHAN v. 
Mutoo, 24 A L. J. 989 . 347 
Q. XLI r, 33—Appeal by one of plaintiffs— 
Reversal of dismissal in favour of all. oa 
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eo 
Where only one of the several plaintiffs appeals from 
the dismissal of suit ona ground «ommon to all, thé 
dismissal may be setasido for the benefit of all the 
plaintiffs. A Doarau Sixef v. BAKHSHI `° 315 
—— O, XLI, r. 33--Death of one of several 
appellanis—Legal representatiie not brought on 
-ecord—Partial abatement— Decision in Javoursof 
H. 

Where an appeal has partially abated in conse- 
quence of the death of one of the appellants without 
e his legal representatives being brought on the fecord, 
it is competent to the Oourt to accept the appeal in 
favour of all the appellants including the legal repre- 
sentatives of the deceased appellants not brought on 
eth@record. L KISHEN SINGH v. MOTI SINGH 2930 


————— O. XLIll, r. 1 (w), O. XLVII, r. 7—Review, 
order granting~ Appeal~-Grounds of objection. 

In view of the provisions contained in r. 1 (aw) of 
O. XLUI of the C. P. O., which permits an appeal 
against an order granting an application for review, 
the pyovisions ofr. 7 of O. XLVII of the Code have 
become superfluous, Iven if r. 1 (w; of O. XLIII has 
to be read with r.7 of O. XLVII, the only effect of 
the latter rule isto enumerate certain grounds on 
which an order granting a review may be objected to 
and not to restrict the grounds which might be taken 
in appeal against such order. B Daso Kusnav 
PANCHBHAVI V. KARBASAPPA Karryappa LUDHOL, 27 Bom. 

JL. R. ldto; A. 1. R. 1926 Bom 121 591 


. 

s—- 0, XLIV, r. 1—Application for leave to 
appeal as pauper—Application, when ‘can be 
entertained, 

An Appellate Court is entirely precluded from ad- 
mitting an application for leave to appeal as pauper 
unless it is satistied that the decree sought to be 
appealed against is contrary to law or to some usage 
having the force of law or is otherwise erroneous or 
unjust. The direction contained in the proviso to 
r. 1 of O, XLIV of the O. P. O. to that effect is 
mandatory. Pat RAJENDRA Prasad Bose v. Goran 
Prasap Boss, 4 Pat. 67; A. I. R. 1929 Pat. 442 814 
———— O, XLV, 7.15 (1). See Privy Councin 813 ` 
—— 0. XLVI, r. 1. See O. P. O., 1906, s. 48 613 


——— O0. XLVII, rr. 4, 7—Appeal—Error apparent 
on face of record, Court incorrectiy thinking, whether 
good ground—Gontravention of r. 4, ground of appeal 
—ourt, what to consider. 

An appeal against an order granting a review does 
not lig on the ground that the lower Uourf was in- 
correct in thinking that there was 4 mist&ke or error 
apparent on the face of record. Again, an appeal 
afaiast an order passed in review on the ground that 
tne provisions ofr. 4, O. XLVILeC. P. C., had been 
contravened by the lower Court must be contined to 
a disregard of those provisions only and not to any 
other matter on which the granting of review is 
based. A Sw#auKaT ALI V. SHAKILA Bano - 73 
5 — O. XLVII, r. 7. See U. P. O., 1903, O. ALI, 
R.L (wW) 7 591 
Sch. I —Arbyration Act (IX of 1899), s.8~ 

Award, null and void—%0 appeal against judgment 

—Appeut from order dismissing apyliculiun to set 

asule award —Keversal of qward—irvitration Act, 

conversion of matter to—Prruceedings under Civil 

Procedury Code, tegatity of—Arbitrazion Act, order 

under, when to be made. 

An award may be set aside on the ground of aullity 
in, appeal from an order dismissing an applicatiêm fog 
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setting aside of an award, though no appeal has been 
preferred from the jadgment. i 
“Once the matter has been converted into one under 
the Arbitration Act there i$ no power eitber for the 
parties or the arbitrators or the Court to act under 


Sch. 1, C. P. O. and all steps so taken must be re- - 


gartied as having been taken without jurisdictiap. 

A Judge has no power without consent of the parties 
to adjudicate upon an application made under cl. (17), 
Sch. 1I, O. P. C., as though it were made under the 


Arbitration Act. G NARENDRA Nata Das v. HARAN `e 


Cranpra Guosz, 43 C. L. J. 292; A. 1 R. 1926 Cal. 750 
e 7 
————- Sch. I], para 5, ss, 104, 115—Arbitrator, 


ordey of Court as to appointment of—Agreement *to e 


refer to arbitration, orde? as to—Revision. 

‘An order directing a party to nominate a substitute 
for an arbitrator or else the Court would nominate one 
itself can only be passed as ancillary to an order 
directing the agreement to refer to be filed. Non-com- 
pliance with this provision is both an exercise of 
jurisdiction not vested as well as a failure to exercise 
a jurisdiction vested by law in Court and furnishes a 
good ground for revision. L Sure DIYAL V. ALI BakusH 
& Sons 483 
-— Sch. IH, para. 10—Award—Notice of filing 

of award, absence of—Revision. i 

The omission to give notice to the parties that the 
award has been filed by the arbitrators is a serious 
irregularity furnishing good ground for revision. C, 
Ransrr CHANDRA TALUKDAR v. Bissay RAM MANDAL tT 

i . 


Companies Act (VII of 1913), s. 104—Allotment 
- of shares—Agrevment before formation of Company 
to allot shares—Ratification by Directors after 
registration——Liability of Company to furnish 
particwlars—Default ~Penalty. i 
: Certain persons who purchased a - business regis- 
tered themselves as a Company under the Com- 
panies Act. By the terms of the contract of 
purchase the vendor was entitled to certain shares 
allotted otherwise than in cash and such allotment 
was, after registration of the Company, ratified by 
the Directors at a meeting: ` 
Held, that there was no contract in writing con- 
stituting the title ofthe allottee within the meaning 
of s. 104 (1) of the Companies Act, and the Gom- 
pany was bound to.furnish the particulars duly 
stamped under cl, (2) of the section and in default to 
do so, theofficer responsible for the default was 
liable to bedined under cl. (3) of the section. M’Rama- 
SAMI CHETTY Vv. CHENGALRAYA PILLAI, (1926) M. W.N. 
6; 23 L. W. 571; A. L R. 1926 Mad. 380; 27 Cr. Le. 
700 m 892 


Company—-Shares, calls for—-Resolution by Board 
of Directors—Time, place, amount and person, 
specification of. 

Where the Articles of- Association aathorise the 
Directors of a Company to make calls upon the share- 
holders in respect of moneys unpaid, to the persons and 
at the time and place appointgd by the Bgard, the 
Directors must, when they make a call, fix and appoint 
‘by resolution the amount: to be paid, the time and 
place of payment and the person to whom the same 
should be paid. Any failure to comply with the above 
‘requirements can be remedied by any -subsequent 
issue of notice. 

In the absence of any such provisions in the Arti- 
cles & Association, the fact that the amount of the 


N 
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call is fixed by the terms- of the issue of the shares 
cannot be treated as creating an obligation on the 
share-holders to pay such amount as and by way of 
a call. B PIONEER ‘ALKALI Works Lp, # AMIRUDDIN 
SHALEBHOY, 28 Bom. L. k.411 r 681 
Compromise decree. See C. P. C., 1908, s. 11 844 


Construction of Document, 

See KEGISTRATION ACT, IYUs, s. 17 (1) (b) 

See TRANSFER OF PROPERTY ACT, 1882, s. 58 
acknowledging Jormer adoptien. 

A document which acknowledges the fact of a pre- 
vious auoption cannot itself be a deed of adoption. 
O Bris RAJ CHANDRA v. SUBHADRA Kuar, 3 O. W.N. 
321; A. I. R. 1926 Ouah 324 294 
——— Disposition 8f property —Will or gift. 

The Court must not construe an. instrument pre- 
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pared by a layman without legal assistance, where 


the question is as to whether it was intended to 
operate as a Will or as a transfer inter vivos, with 
too great nicety, or assign too much weight to the 
exact words the writer uses for a transter of the 
property, as if he were accurately weighing the 
ditierence between a testamentary instrument ayd one 
operating inter vivos. In such a case mot only the 
words actually used in the deed should be considered, 
bat also the circumstances should be taken into con- 
sideration, and the matter ought to be broadly looked 
at. C BRrRAHMOPADA BHATTACHARJEE v. Rar MOHAN 
HALDAR 4 $ 967 
-+ Judgment and decree based on compromise, 

interpretation of. - 4 

The judgment and the decree have to be read asa 
whole and where they are based upon a compromise, 
they have to be interpreted in the light of the con- 
tents of the compromise itself, O PirtHa SINGH v. 
Rasa MOHAMMAD ALI Mosasruap Kuan Banapor, 13 O, 
L. J. 126 - 188 


Contempt of Court—Chamber matters, publication 
of—Bombay High Court, practice of—Matters 
relating to wards and lunatics—Publication. 

The practice of the Bombay High Court has been 
that in all Chamber matters no report of the pro- 
ceedings or of the judgments delivered are allowed 
5 be published by the Press without the leave of the 

jourt. j . : 

In regard to matters relating to wards and lunatics 
and matters in which the publication. of certain facts ` 
would cause injury to tne individuals this rule of 
pi&c:ice is absolute and its breach constitutes ‘con- 
tempt of Court. B PURSHOTTAM HURJIVAN v. NAVANIT- 
LaL Harcovanpas, 28 Bom. L. R. 148; A. 1. R.1926 
Bom. 208; 50 B. 275 é 15 

- Jurisdiction of Court, when to be exercised 

—Obstruction of course of justice—Procedure— 

iscretion of Court. 

Solicitor’s clerk while attempting to serve on the, 
appella® a notice issued by the High Court was 
assaulted and ill-treated by the latter, and the notice 
had eventually to be served by affixing a copy thereof 
on the door of the appellant's flat: | . 

Held, that appellants conduct was calculated to 
gbstruct gnd interfere with the due course of justice 
and the due administration of the “law and that the 
appellant was, therefore, guilty of contempt of Court. 

Where proceedings ina Magistrate's Court - would 
be quite sufficient to meet the-requiréments of a.case, 
it is not desirable to ifvoke thé special jurisdiction 
inherent in the High Cowrt by way of proceedings for |" 
contempt of Court. ° 


Vol, 94) ° 
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Where, however, a Judge of the High Court has 
exercised his discretion and taken action by way of 
proceedings i contempt and the matter has been 
fully investigated and a definite conclusion has been 
arrived at, the Court will not, on the Appellate Side, 
‘interfere with the exercise of such discretion where 
the conclusion arrived at by the Judge on the merits 
is not challenged. C Bason v. Sxone, 43 O. L. J. 41; 
A.I. R. 1926 Cal. 701; 53 0. 401 532 


Contract Act (IX of 1872), 5. 11. See Hvipgnoz 

Aor, 1872, 8. 115 853 

8. 23-—Pro-note fer existing liability—Crimi- 
e nal liability as well as civil—Pro-note, legality of. 

Where a bona fide debt exists aid where the trans- 
action between the parties involves a civil liability as 
well as possibly a criminal act, a promissory note 
given by the debtor executed for the debt constitutes 
a valid agreement. A RADHA Kisuen v. SITAL PRASAD 

465 
ss, 23, 25-~—-Marriage, promise of—Promise ` 
to marry married lady—Legality—Fizing day for 
marrigge after her divorce—Promise to marry 
inferred., 

A promise to marry a lady who is already married 
is void even though made in contemplation of ae 
divores which is subsequently effected. But where 
after the divorce is effected the parties fix a day for 
their marriage, a promise of marriage may be inferred 
and oneisnot bound to take itas a ratification of a * 
contract which in itself is void. P CG Tuomas CHARLES, 
Wirus SKIPP v Lintan MILDRED KELLY, 50M. L.J. 
498; A. I. R.1928 P. O. 27; 3 O. W.N. 453; 430. L. J. 
430; 28 Bom. L. R 873; 24 L. W. 18; 30 0. W. N. = 

33 
S, 25—Marriage, promise of—Suficient con- 
sideration. 

A promise to marry isa sufficient consideration in 
itselfon either side. P O Tuomas CHARLES WILLIAM 
SKIPP v. LILTAN MILORED KeLLY, 50 M. L. J. 498; A.I. 
R. 1926 P. C. 27; 3 O.W. N. 453; 43 O. L. J. 430; 28 
Bom. L. R. 873; 24 L. W. 18; 30 0. W. N. 841 331 


~ 8 28—Agreement to abide by decision in 

another matter, validity of. A 

An agreement to abide by the decision in certain 
appeal in cognate matters pending in Court between 
third parties and pay and receive damages according 
to the rate fixed by the decision in “the said appeal 
and not to raise any question as to breach of contract 
or any other contention and to treat the agreement as 
anew arrangement giving rise toa fresh cause of 
action, is neither without consideration nor illegal nor 
opposed to public policy and gan be legally enforced. 
S Rawesuwgrpas Bewarsfoas v. New Joorta Bazar 
Sucar Co. 3 
- -5. BO——Contract for sale of goods—Pre- 

sumption as to nature of transaction—Badni%rans- 

action, proof of. | ' ; 

The ordinary presumption is in favour of the legal- 
ity of a tontract and itis for those who assert that it 
was noj intended to perform the contract in the 
manner recited therein to prove their asgertion. , 

Tn order to prove hata transaction is wagering one 
it is necessary to prove that no delivery was original- 
ly intended and also that it was agreed between the 
parties at the timg the contract was entered into, that 
eneither party would be entitled@o enforce the actual 
delivery of goods. | e 

The mere fact thata transaction is a speculative 
one does not make it a wagering one, - 
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The mere fact that neither of the p&rties deal in 
the commodity contracted to be sold and that in pre- 
vious transactions the parties merely settled .by pay- 
ment of differences does not prove a transaction to be 
a badni one. L Kanwar BHAN-SUKHA NAND v. GANPAT 
Rat-Ram JIWAN, A. IL R. 1926 Lah. 318 304 
-——_8_. s. 30—Wagering contract, definition of. 

A wagering contract is ‘one where two persons 
professing to hold opposite views touching the issue 

f a future uncertain event, mutually agree that, 
ependant upon the determination ofthat event, one 
shall win from the other and that other shall pay 


-or hand over to him a sum of money or “other stake, 


geitlter of the contracting parties having any other 
Interest in that contract than the sum or stak? he 
shall so win or lose, there being no other real con- 
sideration for the making of such contract by either 
of the parties. S RAMESHWERDAS BENARSIDAS v. NEw 
Joorta Bazar SUGAR Co. 371 


38.39, 48—Contract, refusal to perform— 
Other®party, remedies of—Rescission of contract. 
Where a person who has contracted to-supply goods 

to another writes to say that he will not supply the 

goods, the latter has three courses open to him. He 
can write back accepting the position and so fulfil the 
requirements of s. 39 of the Contract Act. He can 
also act upon the refusal by going to “the open market 
and purchasing the goods therefrom? In either of 
thess cases he can sue for damages. If he ¿does not 
adopt gither of these courses, he can ignore the refusal 
and treat the contract as still subsisting. But if he 
does so, it must inure forthe benefit of both sides, 
and s. 48 of the Contract Act will apply. ; 
Therefore, where a person has contracted to supply 
goods to another throughout the year according to his 
requirements, the latter, on a refusal by the former 
to supply the goods, must accept or reject the offer of 
rescission there and then. Itis not possible for him 
to go on accepting the offer by instalments throughout 
the year. If he does not take action by word or deed, 
he cannot keep alive the contract for his own, purpose 
and treat it as rescinded so far asany benefit to the 
other party is concerned. In other words if he does 





not adopt either of the alternative courses by which 
-he can put an end tothe contract, he must inform 


the other party of his requirements as they arise, to 
enable him, if he Wishes, to carry out the contract 
asit affects the remaining instalments. L JAWAHAR 
SINGH v. SECRETARY OF STATE FOR INDIA, 8 L, L.3. 114; 
A. I. R. 1926 Lah. 292 n 635 


———— S, 48. See Oonrract Act, 1872, s. 39 635 
—e ess, 51, 93—“Readiness and willingness” of 
promisee, meaning of-—Purchaser’seduty to demand 
delivery. R ni a . 
The expression “readiness and willingness as used 
in s. 51, Contract Act, does not require a party to prove 
thateon the due date he had the goods actually in his 
possession. Itis quite sufficient if he is able to prove 
that'he had control of the requisite goods or that he 
had the capacity to deliver them to the purchaser 
when called upon to do sd, èe | 
Under s. 93, Contract Act, itis the duty of the pur- 
chaser to apply for delivery on tendering the agreed 
price. L Kanwar BHAN-BUKHA MAND v. GANPAT KA 
— s, 59—Appropriation of payment to one of 
several debts—Uncommunicated appropriation, ejfect 





7 ° 
A n debtor who has more ¢han one debt to pay to oy 
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same creditor and makes a payment, is not bound to 
intimate to,the creditor the appropriation he desires 
along with the payment*itself or so soon afterwards 
as to form part of the same transaction, but may do 
so after a reasonable interval. 7. 
e The rssence cf an appropriation under s 59, on- 
tract Art, is that it should be known to both parties. 
An uncommunjcated entry in an account-book of the 
ereditor is not effective as between the parties. M 


OHEGGANMULL v. Desur MANIKA MUDALIAR, 50M. L. d. 


242 384 
ss, 59, 61—Debtor and creditor—Payment 
—Appropriation 
The rights to adopt the manner of approprfatiqn 
vests directly with the @ebtor. In the absence of any 
direction ofthe debtor itis open to his creditor to 
appropriate the payment towards any of his debts, 
and lastly, if there is no intimation by the debtor at 
the time of payment with regard to appropriation by 
the creditor, then it is open to the creditor to insist 
upon the appropriation being made in the @hronolo- 
gical order in which the debts stand. Pat F.H. 
Manisty v. J. V. Jameson, 5 Pat. 326 273 


s. 68—Bulls supplied to minor, whether 
necessaries. 

The question whether the bulls supplied to a minor 
are a necessity or not depends upon the particular 
circumstances of the case. M Srintvasa PILLAI v. 
BALASURRAMANIA ODAYAR, (1926) M. W. N. 294; A.eT. 
R. 1926 Mad 592 » 534 
——-— S, 69~Mortgage—Decree for sale—Decree 

obtained by landlord for arrears of rent, paid off 

. by mortgagee—Sale of property by mortgagor— 

Mortgagee, whether entitled to recover money paid 

by him. 

Section 69 of the Contract Act includes cases not 
only of ‘personal liability but all liabilities to pay- 
ment for which owners of land are indirectly liable, 
Hi such liabilities are imposed on lands held by 
them. 

Where a mortgagee who has obtained a decree for 
sale -of the mortgaged property pays off a decree ob- 
tained by the landlord in respect of such property in 
order to gave the property from sale under the lend- 
lord's decree, he is entitled to maintain a simple suit 
for money against a subsequent purchaser frem the 
mortgagor for the purpose of recovering the amount 
paid by him under the landlord’s decree. C SARAJU- 
BALA Roy CHAUDHURANI 1, KAMINI Kumar, 430. L.J. 
142; A. IsR. 1926 Cal. 765 811 


— ss, 69,70, scope of—-Contribution— Equity 
— Liabilities of parties, determination of. ° 

The right of @nfribution has its foundation in and 
is controlled by the principles of justice, equity and 
good conscience. Jt does not arise from contract, 
although it has sometimes been based on the theory 
of an implied contract for contributt@n suppostd to 
exist between the parties jointly liable ea-cont,actu. 

A Court as a Court of justice, equity and good 
conscience may, in certaig circumstanegs, although 
such circumstances do “not bring the case strictly 
within the purview of ss.69 and 70 of the Contract 
Act, allow contribufion if the claim appears to be 
either just or equitable. 

Ina suit for contribution, the respective liabilities 
of the parties should be ascertained and determined 
once for all and nothing should be left undetermined 
wich may lead to further litigation for the ascer- 
(gine.crt of such liability Between two or more of the 
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parties to the suit. C REGISTERED Jessore Loan Co. v. 


Gora Harr Grose, 30 O. W. N. 366; A.J. R. 1926 
Cal. 657 159 
——— 8.73, See Interest Act, 1839, s. 1 647 


8. 73—Contract for payment of money-—- 
Breach—Damages—Method of assessment—Civil 
Procedure Code (Act V of 1908), s. 85, scope of— 
“Court rate of interest", meaning of —Court, whether 
bound to award 6 per cent. per aynum. 

In ascertaining under s 73 of the Contract Act the 
loss or damage caused by a breach of contract for the 
payment of money all that isto be done is to find 
out the rate of interest that the person to whom it 
ought to have beer*paid, would have got on it in the 
ordinary way, if it had been paid. The rate or amount 
of interest which was originally promised and that 
promised in case the original premise was broken 
come in only asa guide in ascertaining what rate of 
interest ought to have been paid and as a maximum, 

There is no such thing as a “Court rate of interest”. 
What is usually so called is merely the maximum 
rate which the Court may order to be paid on the 
costs under s. 35 of the C. P. O. : 

The rate of 6 per cent. per annum fhay in some 

e cases be the appropriate rate of interest to allow for 

damages, though the fact that it is the rate mentioned 

in s. 35,C. P. C., does not make it so. N KISHANLAL 

v. BAPU 971 

——— $. 73— Suit based on breach of contract and 
for damages—Maintainability. 

In one and the same suit one defendant may be 
sued for breach of contract and the other for damages 
for wrongful detention of goods, both claims being 
covered by two parts ofthe same section of the Con- 
tract Act, 7. e., 8. 73. N RAMOCHARAN v. SARWAR ers 


- $8.73,107—Civil Procedure Code (Act V of 
1908), 4. 84—Sale of goods—Breach of contract~ 
Re-sale beyond reasonable time after breach, effect 
of— Damages, suit for—Date of breach, determination 
of—-Measure of damages—Interest pendente lite, 
whether can be awarded, 

Where a contract for the sale of goods empowers 
the sellerdo re-sell the gcocs at the risk of the huyer 
in case the latter fails to take delivery, the .re-stle 
musuhe held within a reasonable time from the date 
J such failure and the same rule applies to a re-sale 
held under the provisions of s. 107 of the Contract Act. 

Where the time for performing a contract of sale 
has been postponed, at the request eithef of vendor 
or purchaser, and the contract is ultimately broken, 
this has the effect of deferring the period at which 
the breach takes placepand, therefore, alters the date 
with reference to which The damages are to be 
galeulnted. The old contract continues, but the date 
of the breach is shifted. The damages for non- 
delivery or non-acceptance of the goods will be 
calculated at the market price of such goods on the 
last day to which the contract was extended if a date 
was fixed, or af the date when the plaintiff refused to 
grant further indulgence, or at a reasonable period 

e after his last grant ofan indulgence. - 

A plaintiff who sues for damages owes the duty of 
taking all reasonable steps to mitigate® the loss con- 
sequent upon the breach and cannof claim as damages 
any sum whichis dueto his own neglect. But the 
loss to be ascertaindt isthe loss at the date of the 
breach. Tf at that date the plaintiff could do some- 
thing or did something which*mitigated the damage 
the defendant is entitled tothe benefit of it. 
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° Where a breach of a contract for the sale of goods 
is committed by the, buyer and the seller does not 
exercise his poWer of re-sale within a reasonable 
time, the correct measure of damages is the difference 
between the contract rate and market rate at the 
date of breach and not the market rate at the expira- 
tion of a reasonable time from the date of breach 
within which the re-sale should have taken place. 
Tt is immaterial in such a case whether the property 
in the goods has ôr has not passed to the buyer. 

A clause in a contract for the sale of goods giving 
the power of re-sale to the seller confers a valid right 


gn the latter to claim the dfiference between the con- ° 


tract price and the price realized ag the re-sale, pro- 
vided that power has been exercised in accordance 
with the provisions of the clause. But where that 
power has not been exercised within a reasonable time 
the only right of the seller is toclaim damages on 
the footing of the difference between the contract price 
and the market value of the goods on the date of the 
breach, without any reference to the price which 
might be realized by a-re-sale at any time after the 
limit of*the reasonable time has been exceeded. 

Where a party responsible for a breach of contract 
improperly delays the ascertainment of damages for 
a long time, interest on the damages awarded from the 
date of the institution of the suit may be decreed 
under s. 34 of the C. P.O. B Ooorza SPINNING & 
Weavina Mitts Co. v. Vatbanapas KALLIANJI, 27 Bom. 
L. R. 168; A. 1. R. 1925 Bom, 547 575 


S. 93. See Contract Act, 1872, s.61 304 
——— S. 107. See Contract Act, 1872,8s.73 575 


~ §.116—‘Latent defect’, meaning of—Sale by 
sample—Open delivery—Refund, suit for, whether 
maintainable-—Damages. 

Where in acase of sale of goods by sample open 
delivery is taken after examination of the goods and 
the goods are subsequently discovered to be defective, 
the purchaser cannot claim a refund of the purchase— 
money, his only remedy is by way of damages. 

The expression “latent defect” in s. 116 of the 
Contract Act means a defect which is not obvious 
to the eye and is not apparently noticeable. 

section 116 of the Contract Act is applicable toa 
case of sale by sample. C JATINDRA CHANDRA BANER- 
JEE v. MURLIDHAR, 43 O. L. J. 126; A.I. R. 1926 Cal. 749 

: 873 
——— s. 121—Sale of shares of Company by 
delivery of certificates and blank transfers—Cheque 
for price dishonoured—Title in shares—Vendee 
transferring certificates and transfers to third 
party—Plaintiff vendor's guit for recovery of 
certificates and tramefers—Proper remedy of 

plaintiff. . 

Plaintiff sold certain shares of Company to dtfenw® 
ant No. 1. He took from various brokers blanl»trans- 
fers signed by the registered holders along with 
corresponding certificates and handed them over to 
the deféndant Ng. 1. The defendant,No. 1 gave the 
plaintifë a cheque which was dishonoured, The 
defendant No | made certain propositions as to the 





raising of money wfth Sefendant No. 2and hated the * behalf of the members of th 


certificates aud transfers to him. Defendant No. 2 did 
likewise with defendant No. 3. In an action by the 
plaintiff against All the three defendants asking for 
* return of the certificates and blenk transfers or other- 
wise for damages :, . ` 
_ Held, thaf as sconas the plaintiff handed over the 
certificates and transfers and ihe defendant accepted 
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them and gave acheque, property in the ghares passed- 
to the defendant No land the plainéiff had neither 
any jus in re ot the c2rlificates and transfers nor had: 
he any statutory lien on them. The plaintif could 
only sue the defendant No 1 on the cheaue or on the 
price of the shares unpaid in respect that the cheque 
had got been honoured and could not sue defendants. 
Nos. 2? and 3 for delivery of shares. P.C. MANECEJI 
Pestoxs1 BHARUOHA v. WADILAL SARABHAI’ & Co, A. I. 
R. 1926 P. ©. 38; 43 ©. L. J. 508; 24 A. L. J. 657; 28 
Bem. L. R. 777; 51 M. L. J. l1; 50 B. 360; (1926) MW. 
N. 499 . 824 


- SS. 140, 141—-Principal and agent—Contract 
gentêred_into by guaranteeing agent—Breach of 
contract—Suit to recover damages—Principal, whe- 
ther necessary party—Principal added as co-plaintiff 
after expiry of limitation—Limitation Act, 1908, 

$. 22—Suit, whether barred. 
` Where a contract for the sale of goods is entered 
into by a selling agent who is in the position of*a 
guarantgeing agent towards his principal and who 
on default by the buyer in taking delivery of the 
goods has paid to the principal the amount due in 
respect of the goods, the agent is entitled in equity 
to assignment of the principal’s rights against the 
“ buyer under the contract and is entitled to maintain 
asuit against the buyer for’ recovery of damages. 
‘Such an agent may also be treated ag being in the 
e position of a surety who has paid all that he is liable 
for and who upon such payment is invested vith: all 
the rights which his principal had against the buyer 
and becomes entitled to the benefits of every security 
held by the principal. Toa suit by the agent in 
such a case to recover damages from the buyer, the 
principal is a proper rather than a.necessary party 
and the suit will not be deemed to be barred by 
time if the principal is not added asa co-plaintiff 
until after the period of limitation has expired. 
B Coorra SPINNING & Weavine Mitts Co.v, VAr- 
LABHDAS KALLIANJI, 27 Bom. L. R. 1168; A. I R 1925 
Bom. 647 575 


SS. 251, 263— Partnership, dissolution of —~ 

Rights and obligations of partners. 

Under ss. 251 and 263 of the Contract Act after 
dissolution of partnership the rights and obligations 
of partners continue in all things necessary for 
winding up the business of the partnership. $ 
Rawes@werpas BENARSIDAS v., New Joorta Bazar 
Sucar Co. ; 371 
“5, 253—Partnership—Death of partner—- 

Agreement by managing member of joht Hindu 

fagnrily to continue partnership, effect of—Right tn 

sue Jor accounts of old partnership, whether 
survives. = 

Ordinarily a partnership is dissolved by the death 
of one of the partners but there may be an implied 
contract to continue the partnership after the death 
of a” partner afid in such a case the partnership would 
continue between the persons who have entered into 
such contract. Where such acqntract is entered into by 
the managie® member cha gons Hindu family not on 

family but acting merely 
on his own behalf, the contract is not binding on the 
other members of the family. | : 

Where a partnership is continued after the death 
of one of the partners it is, however, technically a new 
partnership und not the old partnership. On ike 
death of a partner each surviving partner is presum- 








ed, where the partnership is continued, to invest in . 


ase 


UN SapasHEo v. Fapnavis 40 
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“the new paetnefship his share of the assets of the 


dissolved partifership and to take over his share of 
the liabilities of that partnership. So that even where 
a parthership is so continued one of the continuing 
partners has a right to demand a settlement of 
accounts of the old partnership up to the date of the 
death of the deceased partner, and he does n@ lose 
his right to such an account by reason of his agree- 
ment with the surviving partners to continue the 
pazinership. S TANUMAL v. Ganca Ram, A. I R. 1925 
Sind. 103 547 


Contribution. See Conrraer Act, 1872, s. 69 159 


Co-operative Societies Act (il of 1912),°s. 42 
(6), r. 42—Dissolutton of registered society—Juris- 
diction of Civil Courts—Liquidator’s order, appeal 

vom. 

T Shi Court has no jurisdiction to duestion the 
legality of the acts ofa liquidator ina ‘matter con- 
nected with the dissolution of a registered society. 

Under r. 42 of the rules’ under the Co-eperative 
Societies Act II of 1912 made.applicable to the Central 
Provinces by Notification No. 355 ofthe 26th Septem- 
ber 1916 no appeal lies from any order of a liquidator. 


Co-owners—BRossession of one, whether adverse to 
others. See LIMITATION Act, 1908, s. 144 855. 

———— Suit for rent by one, See C. P. C.,1908, O.. 
VI, R917 244 


: e 
Co-sharers—Joint land—Ezxclusive occupation by 
one—Partition—J oint possession. 
- ‘Where one of the co-sharers exclusively occupies 
Jand which he holds in common with the rest of the 
co-sharers, the remedy of the other co-sharers is by 
‘means of partition. A suit for joint possession is not 
maintainable. O KrsHo Prasan v. Gaya Bux ous 
Counsel and Cllent—Attorney—Costs, charging 
order for—Decree-holder’s clatm—Priority. 
= The attorney's right to a lien for his costs is 
ancillary to the right he has of recovering his costs 
against his client. Where the attorney is unable to 
show that he cannot get payment from his client where 
others besides the client are interested in the fund, 
the Court would not exercise its giscretion in favour 
of attorney against the other parties so interested. 
B ANANDRAO BHICARI SABNIS v. Naru Patratiun, 28 
Bom. ba. R. 386; A. I. R. 1926 Bom. 289 ‘ 153 
Court Fees Act (VI! of 1870), ss. 7 (1), 17— 

Redemption of kanom, suit for—-Damages, claim for 

—Court-fee payable. N a. 

Where in a sit for redemption of a kanom, the 
plaintiff seeks to deduct from the kanom amount 
certain damages to which he claims to be entitled, he 
is bound to pay Court-fee not only on the kanom 
amount but also an ad valorem fee qn the ampunt 
claimed as damages. 

When damages are sued for, s. 7 (1) of the Court 
Tees Act must apply, md redemption and damages 
are two distinct subjects as @ntemplated*Sy s. 17. M 
Govinpan Narr v. KANHAIRATHOTIKAYIL ITALLUTTY, 50 * 
M. L. J. 213; A. I. R. 1926 Mad. 542; (1926) M. W. N. 
442 . h 557 
— s.7 (iv) (c)— Valuation of injunction accept- 

ed by District Judge—Interference iñ revision. See 

C. P. O., 1908, s. 115 ° 103 
—s s. 7 (Iv) (c), Sch. 1, Art, 1--- Suit for declara- 
tion with general prayex for any other relief — 
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Ad interim injunction granted—Appeal from disa 

missal of suzt—Court-fee payable. 

A vague and indefinite prayer for any other relief 
to which plaintiff may be entitled” which is’ cus- 
tomarily added in a suit, does not turn a suit for mere 
declaration into one for a declaration with a conse- 
quential relief within the meaning of s. 7 (iv) (e) of the 
Court Fees Act. ‘ 

Where, however, in a suit for declaration an ad interim 
injunction is granted onthe applitation of the plaint- 
iffsand on dismissal of the suit the plaintilis in 
appeal seek reliefs which they had sought ia first 
Court, the case falls under s 7 (iv) (e) of the Court 
Fees Act and theCourt-fee leviable on memorandum 
of appeal is ad valorem. Pat GANGADHAR Misra v. 
DEBENDRABALA Dasi, 5 Pat. 211; A. I. R. 1926 Pat. 249 


22 
m 8.7 (IV) (d)—Suiis Valuation Act (VII of 

1887), s.8—Injunction, suit for—Valuation—Court- 

fee payable: 

Under the provisions of s. 8 of the Suits Valuation 
Act the value of a suit for an injunction for the pur- 
poses of Court-fees and of jurisdiction must be the 
same and Court-fee must be paid acconding to the 
amount at which the relief sought is valued in the 
plaint. A Bacnyan v. MUNICIPAL BOARD, MIRZAPUR, 24 
A.L. J. 478 951 


——— S, 7 (Iv) (f)—Suit for accounts—Plaintiff's 
valuation. Ks 

In a suit for rendition of accounts, the option or 
discretion of the plaintiff in fixing his valuation is 
not confined to those cases where the value bf the 
relief cannot be ascertained atthe time the plaint is 
presented. L Rıruı Kesu v. Mera Rau, 8 L. L. J. 78: 
A. 1. R. 1926 Lah. 242 650 
~- S. 7 (V) (b)-—Land assessed to revenue—Suit 

for possession by cancellation of deed—Court-fee 

payable. 

A suit for possession of land assessed to revenus 
by setting aside the sale in favour of the defendant 
falls under s. 7 (v) (b) of the Court Fees Act and the 
Court-fee payable is gn five times the revenue. O 
DARIY v. SHEoRAT, 130. L. J, 124; A.I. R.1926 Oudh 

0 . 179 


s. 7 (v) and (xl) (e)—Suit for possession by 
occupancy tenant—-Valuation of suit. 
A suit for possession by an occupancy tenant against 
ehis landlord on the basis of illegal ejectmerit falls 
under s. 7 (xi) (e), Court Fees Act, only when there is 
no question of title to be gone into. But when a 
question of title is involved the case would fall under 
s. 7 (v) of the Act and the Court-fee payable would be 
on the market value. Pat KRISHNA CHANDRA GAUNTIA 
af Raga MAHAKUR, 5 Pat, 208; A. I. R. 1926 Pat. 251 
a “19 


——— e §,12—Set-off—Couri-fee not paid—District 
Judge, power of, in appeal—Document admitted 
without Court-fee—Party'’s right to object. 

It is open tosan Appellate Court to direct 4 defend- 
ant, who has obtained a set-offin the Trial Court 
without paying Courtsfee on his written statement, 
to pay the Court-fee before altowSnce of the set-off. 

‘Where oncea document, such as om unstamped 
written statement of a defendant claiming a set-off, 
has been admitted in the Trial Cour? without objection, 
it is not forthe pleintiff to say in appeal that the 
document should be séruck off from the record; the 
Court is entitled to allow the defendant on payment 
of proper fee, to rely upon the set-off. B MANEKIAL 
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VADILAL v, CHANDULAL BALABHAI Suan, 28 Bom. L. R. 
525 646 
——— 8°17. See Covkr Fers Acr, 1870, s. 7 (2) 

557 


——— 5, 19+l—Hindu Law—Joint family— 
Survivorsiip—Letters of Administration, application 
for—Court-fee payable. 

No administration need be taken out to the estate 
of a Hindu governed by the Mitakshara Law when 
the estate passes by the right of survivorship to hise 
co-parceners, but where a grant is sought the appli- 
cant must comply with the provisions of s. 19-1 of 
the Court Fees Act. The provisions of the section 
are imperative and the Court @as no power to relax, 
them. G In the goods of BHUBANESHWAR TRIGONAIT, 
290. W.N, 372; A.I. R. 1925 Cal. 627 986 


——-———- Sch. I, Art. 1—Appeal from decree on award 

—Court-fee. 

An appeal from a decree based onan award filed 
through the intervention of Court must bear ad 
valorem Court-fee. L Gauri SHANKAR v. ANANT RAM 
: 646 
Sch.. H, Art. 10—Power of appointment 

filed by Advocate, whether liable to pay Court-fee. 

A power of appointment in writing filed byen 
Advocate, whether he is a Barrister or not, authorising 
him to make or do any appearance, application or 
act on behalf of his client, requires the Court-fee 
payable upon a vakalatnama as prescribed in Art. 10 
of Sch. lI tothe Court Fees Act. Pat ABDUL GHAFFAR 
v. Mrs. F. B. Dowwine, (1925) Pat. 4; 7 P. L. T. 213; 5 
Pat. 255; A. I. R. 1926 Pat. 246; 5 Pat. 415 841 


Court of Wards Act (IX B. ©. of 1879), s. 60— 
Hindu widow—Surrender, validity of— Estate 
under management cf Court of Wards, effect of. 

_ A surrender by a Hindu widow of the whole of her 

interest in the estate of her deceased husband in 

favour of the nearest reversioner or reversioners at 
the time of the surrender is valid, provided it isa 
bona fide surrender and not a device to divide the 
estate with the reversioners* 
Where a Hindu widow's estate is-under the managé- 
ment of fhe Court of Wards, thé widow is not com- 
*petent to surrender the estate to the nearest rever- 
sioner of her husband. Any such surrender is void 
under the provisions of s.60 ofthe Court of Wards 

Act, P. C. Man Srvenv. NAWLAKHBATI, A. I. R. 1926 

P. O. 2; 2t A. L. J. 250; 50 M L. J. 332; 43 C.L. J. 

259; (1926) M. W. N. 332; 7 P. L. T. 223; 5 Pat. 290; 28 

Bom. L. R. 841 830 


Criminal Procedure-— Cogroboration—Evidence Act 
(I of 1872), 8. 114, ilaæ. (b)—A pprover—Corroboration 
of approvers inter se—Penal Code (A ct XEY of 

_ 1860), s. 411, offence under—Corroboration required. 
An approver is unworthy of credit as agafhst each 

accused unless corroborated in material particulars. 
One approver cannot corroborate another approver 

unless there is something on the record to show that 
they gad no chance of collaboration before giving evi- 
ence. S e 3 
The evidence*th&t the accused appeared before’ 
certain pawchayais which made certain enquiries into 
certain thefts or that they received moneys (bhungas) 
promising to restore property cannot be corroborative 
evidence of an offence under s. 401, Penal Code. 
The corroborative evidenee of witnesses that the 
assembling of the accused at a particular well was 
always followed by a theft is not sufficient corfobora- 
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s 
tion where none of the witnesseseever reported to the 
Police at the time of the occurrence of-any one of the 
thefts that it was precefed by a meeting of the 
actused ata “particular well. L Mons v, EMPEROR 
27 Or. L. J. 600 264 


&—__ Defence, weakness of. 3 

The guilt of a person accused of a crime has to be 
established by the evidence for the prosecution and 
not by the weakness of the defence. L EMPEROR v. 
Sain Dass, 8 L. L.J. 180; 27 Cr. L. J. 593 257 


Distinction between an irregularity and illegality 
déscussed. R ARDUL RAHMAN v. Empgror,4 Bur. Ji 
J. 213; A. I. R.1926 Rang. €3; 27 Or. L J 669 °- 717 


——_—— Examination of witnesses, mode of—Medical 
witness, whether can prove statement made in 
another trial. i 
A medical witness, like any other witness in 4 case 

must be examined orally in the presence of the accused. 

. and fannot in lieu of such examination be allowed to 
prove statements made by him at the trial of other 
accused persons in the absence of ithe accused against 

whom his evidence is being recorded. L SARDARA v. 

EMPEROR, 27 Or. L. J. 571 -139 


——_—— Hostile witnesses. 
The prosecution is not entitled to declare a wit- 
e ness hostile merely because he is a neighbour of the 
accused and does not support the prosecution story 
unléss there is something in his deposition which 
conflicts with earlier statements made by him, and. 
which would afford ground for thinking that he has 
been gained over by the defence. Pat PARMESHWAR 
Dayar v. EmegRor, (1926) Pat. 139; 27 Cr. L. J. 657; A, 
I. k. 1926 Pat. 316; 7 P. L. T. 967 . 705 


Murder case—Local inspection and prepara- 
tion of plan by Trying Judge — Trial J udge's 
opinion about witnesses—Witnesses credibility ‘not 
shaken— Judge's duty. : 

It isa commendable procedure -on the part of the 
Trying Judge to visit the spot on the -conclusion of 
a murder case and to preparea plan of the locality 
showing as to who are the witnesses who live in close 
proximity to the house of the deceased. 

Considerable weight must be attached to the opinion 
of tke Judge who hears the witnesses as to their 
relative credibility. Where the record does not show 
that the witnesses on either side have been materially 
discredited or greatly-shaken in cross-ex€mination it 
is the duty of the Judge to’decide which side are tell- 
int the truth. Where the Judge has tried the case 
with marked care and intelligence, his opinion as to 
credibility of witnesses should ordinarily be accepted, 
O MUKTA PRASAD v. EMPEROR, 13 O. L. J. 69; 27 Or. L. 
J. 577 193 

Palice diaries, nature of entries in— 
Discrepancy between diaries and inquiry— Effect. 

“The entries in the Police diaries are not exhans- 
tive and yea protracted inquiry before the Trial Court 
little weight attaches to atliscrepancy hetween those 
entries and thg inquiry.-O- Muxta PRASAD v. EMPEROR, 
13 O L.J. 69; 27 Or L. J. 917, 193 
— Technical objections by Crown. i 

The Crown does not usually take technical objec 
tions either on the criminal or the civil side, where- 
by the doing of substantial justice may be defeated. 
L Expvegor v. ATMA Sineu, 8 L. L. J. 82; 270r, 6, J. 
696 KA ; 888 

e 
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Criminal Procèdure Code (Act V of 1898), ss. 
55, 110—Arre& of suspected criminal—Powers of 
Police Oficer—Warrant, nature of, when action 
contemplated tinder s. 110. e 
A Police Officer may first arrest any person as is 
mentioned in s. 55 of the Cr. P. C., and then make up 
his mind whether to proceed against him for seme 
substantive offence or to put him before a Magistrate 
in order that proceedings under Ch. VIII may be 
taken against him. f 
If it is intended that a Police Officer should arrest a 
man with a view of taking proceedings under s. 110, 
Or. P. C., it is strictly and specifically necessary that 
he should specify one of the clauses given ‘in s. 55, 
although it may be for the cause so stated that he 


intends®to proceed under sg 110. S HARDAYAL SINGH 
v. EMPEROR, 27 Or. L. J. 628 404 


ss. 69, 70,71, 133,134 (1)—-Nuisance— 
Conditional order--Service of notice—Procedure. 
The procedure for service of summons which is pro- 
vided by s. 7lofthe Or. P. C., cannot be made use of 
unless service in the manner mentioned in ss. 69eand 
70 cannot be effected by the exercise of due diligence. 
Where the report of a peon shows that service can- 
not be ‘effected in the manner provided by s.69, but 
it does not show that service cannot be effected in the 
manner provided by s. 70, the peon is not justified in 
effecting service in the manner provided by s. 71. 
A return of ser¥ice of notice of a conditional order 
made under 8. 133 of the Cr. P. O. showed that the 


person to be served was not found in his house and ° 


that two copies of the notice were affixed. to the door 
of the house : 

Held, that there being nothing to show that service 
could not be effected in the manner provided by s. 70 
of the Code, the service effected in the manner pro- 
vided by s. 71 was not sufficient. G Bent MADHAB 
Sapurv Jaru Nats Sapur, 43 O. L, J. 113; 27 Or. L.J. 
715 - 907 


———— $. 106—Penal Code (Act XLV of 1860), s. 
452, conviction under —Security for keeping peace. 
On conviction under s. 452, Penal Code, no security 

can be demanded for keeping the peace as the offence 

does not involve any breach of the peace. L SANTOSH 

SINGH v. Estperor, 27 Cr. L J. 571 139 

— 5. 109 -Attemp to avoid Police patrol - 
Security. ~ i 
An attempt to avoid a Police patrol cannot bring 

the case of a shop keeper residing in a town wifhin 

the ambit*of s. 1093, Or. P. C. L Qaxpoov. EMPEROR, 

27 Or. L. J. W3 : ° 141 

———— §.110. See Or. P. C., 1898, s. 55 404 

———-- 8.110, 112, 115 —Copy of ordernot sent yii 
notice—Notice, deggective—Effect. - : 
Where it appears that the person proceeded against 

under s. 110, Cr. P. O., was sufficiently ‘informed as 

to the allegation against him an order passed 
against him on such proceedings cannot be set aside 
on the sole ground that the provisions of ss. 112 and 

115 of the Code were not strictly complied with. 

L Daya Ram v. EMPEROR, 27 Cr. L. J. 575 » 143 

——8s. 110, 118, 406, €1¥—MagistratéMirecting 
security to be furnished for good bekaviour— Sessions 
Judge ordering accused to be discharged—Appeal by 
Local Government tos High Court, whether main- 
tainable—Lligh Court's power to interfere on revision. 
The order of a Sessions Judge passed on appeal 

under s. 406, Cr. P. C., discharging an accused 

prdered by a Magistrate under s. 118, Gr. P. C., to 

furnish security for goode behaviour under s. 110, 

Or. R. C., cannot be considered to be an original or 

: e 
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an appellate order of acquittal within sthe meaning 
of s. 417 of the Cr. P. O,, soas to give the Local 
Government a right of appeal to the High Court. 
‘The Lecal Govem meni Las, however, aright to 
approach the High Court in revision and where the 
evidence against the accused is sufficient to justify 
his being bound over to be of gccd behaviour, it is 
open to the High Court to set aside the order of 
discharge and direct the accused to fugnish security. 
© EMPEROR v. Samar Deen, 3 O. W. N. 390; A. IR, 
1926 Oudh 399; 13 O. L. J 276; 27 Cr. L. J. 626 402 
——— 58.133. See Cr. P. G, 1898, s. 69 907 


s. 145— Dispẹte with regard io immoreable 
property—"“Forcitly and wrongfully,” mcaning of 
— Order confirming possession, duration of— Revision. 
Per Marten, J—The distinction drawn in the first 

proviso to sub-s. (4) of s. 145 of the Or. P. O., is 

between forcible entries which are rightful and 
forcible entries which are wrongful; and that depends 
on whether the person entering was entitled to use 
force, and not merely on whether he had a legal right 

to possession. . 

Per Pratt, J.—The phrase “forcibly and wrongfully” 
used in the first proviso to sub-s. (4) of s. 145 of the 
Or? P. O., has the same meaning as forcible entry with- 
out due warrant of law; in other words “wrongfully” 
nee no more than “otherwise than in due course of 

ay. e 
ossession taken bya show of force isa forcible 
dispossession within the meaning of the first proviso 

to sub-s. (4) of s. 145. í f 

Per Fawcett and Madgavkar, JJ.—Sub-s. (6) of 
s. 145 of the Cr. P. C., and the connected form No. 22 
of Sch. V to the Code allow a Magistrate to give direc- 
tions as to possession with a legal effect that is valid 
until actual eviction or ouster by due course of law 
and not merely until the institution of a civil suit for 
the purpose of determining the legal right to the pro- 

perty. B Bar JIBA v. CHANDULAL AMBALAL, 27 Bom. L. 

` R. 1353; A.J. R. 1926 Bom. 91; 27 Cr. L. J. 661 709 


—--—- 556 145, 537—Dispute asio immoveable 
property—-Preliminary order, service and publication 
of—-Irregulerity. ` 
Under sub-s. (3) of s. 145 of the Cr. P. C., a copy of 

the preliminary order made by the Magistrate must 

be served on the parties and must also be published 
by þeing posted on the land itself, The failure, to 
serve and publish the order in this manner is, how- 
ever, an irregularity which is curable under the pro- 
visions of s. 537 of the Code and does not by itself 
vitiate the proceedings. R Maune Mauk v. MAUNG Po 

Yon, 3 R. 169; A I. R 1925e Rang. 270; 27 Or. L. J. 660 

. e . 708 
——e—- 6, 148 (3). See Gr. P. C., 1898,s. 439 709 
g 162. See Evipexor Acr, 1872, 8.27 901 

s. 162-—Evidence Act (1 of 1872), s. 27— 
Statement of accused by gesture in Police custody— 
Admissibility. : 
Section 162, Cr, P. C., prevails overethe provisions 

of s. 27 of the Evidence Act. . 
“A statement can be tnade by means other than 

words. Therefore, the gesture of the accused in point- 

ing ovt to the Police where revolver lies ig inadmis- 

sible in evidence. R Faipexor v. NGA Kyara, 3 R. 656; 

27 Cr L J. G58; A. 1. R. 1926 Rang. 112 706 

——— S. 162—Police%diaries, improper use of. 

To believe a witness “because a perusal of the 

Police diaries shows that he was examined at earliest 

opportunity and had made the same statement is to 
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make an improper use of the diaries. L FAZAL v. 
EMPEROR, 27. Cr. L. J. 614 358 
— S$. 162—Police diaries, use of. 

A Magistrate is not justified in referring to the state- 
ments made in the Police diaries unless and until the 
witnesses have been confronted by these statements. 
L MUNICIPAL COMMITTEE, SIMLA v. MUKAND SINGH, 27 
Or, L. J. 607 271 


s$. 182—Statement before Police during i 
investigation, use of, at trial— Duty of Judge. 

Statements made by any person toa Police Officer 
in course ofan investiZation under Ch. XIV, Ur. P. 
C., cannot be used for any pugpose except to con- 
tradict a witness at the request of the accused in the” 
manner provided in second paragraph of s. 162 of the 

ode. 

Where a witness supported prosecution in his state- 
ment before the Police but resiled from that statement 
before the Committing Magistrate and Sessions Court, 
it is the duty of the Judge to withhold from the Jury's 
knowledge the statement made by the witness to the 
Police unless it was proved in the manner provided by 
law at the request of the accused. © Ganor HOWLDAR 
v. isrperor, 30 O. W. N. 503; 27 Cr. L. J. 641; A. I R. 
1926 Cal. 793 593 


8S. 164—Confession, recording of, in 
Calcutia of offence committed in Mofussil—For- 
malities to be observed. . 
Where an accused is arrested in Calcutta in 
pursuance of a request made by the Police at 
Burdwan who evidently were holding the investi- 
gation with regard to the matter under the 
provisions of Ch. XIV, Cr. P. O., the arrest 
and production of the accused before a Magistrate 
at Calcutta for recording of confession must be 
taken to have been an act done in the process of 
investigation that was being held and the Magis- 
trate is bound to comply with provisions of s, 164, 
Cr. P. C., in recording the confession. ` 
Where a Magistrate records the accused's con- 
fession not in the form prescribed for recording 
confessions but puts down the gist of the confessicn 
in the narrative form without recording the ques- 
` *tions put to and answers given by the accused, 
though both the Magistrate and the accused are 
Bengalees, and does not remember the exact words 
used by the accused, and the only warning whjch 
he gives to the accused is that he asks the accused 
whethef he is willing to make a voluntary confession 
and that if he makes a confession that might be used 
against him, and does not inform the accused that he 
is a Magistrate nor does he put to the accused questions 
to find out whether the reply which the acensed 
is about to make is a voluntary one, these ig no 
compliance with requirements of law for gecording 
a confession. C Emrrrorv. Garig Harr, 30°C. W.N. 
454; 27 Cr L. J. 921; A. I. R. 1926 Cal. 712 365 
——- S. 172 — Police diaries, use of. 
To'disbelieva defence story on th8 ground that it is 
nowhere mentioned in the Police zimnis amounts to 
using the zimnis,in such a Way as to stresgthen the 
ease for prosecution and it is against the provisions of 
the Cr. P#C. L Dini v. Emreror, 27 Cr. L. J. 572 
140 
— $s. 196, 403— Sanction to prosecute, absence 
of—Acquittal for want of s@nction—Subsequent trial 
after obtaining sanction, Whether barred. 
In the absence ofa sanction by the Local Govern- 
ment a Court is not competent to try an accused 
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person for an offence under s. 171F of the Penal Code. 
Where, therefore, an accysed person who, is charged 
with an offence under s, 171F ïs acquitted on the 
ground of want of sanction, such an acquittal does 
not bara subsequent trial for the same offence after 
te necessary sanction is obtained. A Ram Narn v. 
EMPEROR, 24 A. L.J. 180; A. L R.1926 All. 231; 27 Cr. 
L. J. 705; L. R 7 A. 18 897 


——— 88. 200, 201, 202, 208— Preliminary 
inquiry— Magistrate, duty of— Procedure— Accused 
whether can be called upon to show cause. i i 
‘The procedure which a Magistrate’ is required to 

adopt on a complaint being lodged before him is laid 

down by ss. 200 to 203 ofthe Or. P.C. Sectfon 200 

of the Code makes it incumbent on a Magistrate to 

examine the complainant forthwith at sufficient length 
to satisfy himself as to his veracity and as to any 
points on which the complaint is silent. If the result 
of such examination is that he finds no prima facie 
reasqn to distrust the complaint and he is satisfied 
that the facts alleged before him constitute a criminal 
offence, it is incumbent on him to issue process forth- 
with. If,on the other hand, he distrusts the com- 
plaint altogether or comes to the conclusion that no 
offence is made out, it is equally his duty to dismiss 
the complaint. It is only in a case where he distrusts 
the complainant, but his distrust is not sufficiently 
strong to warrant him to act upon it, that itis open 
to him to postpone the issue of proce§s pending 

further inquiry as contemplated by s. 202, Cr. P. C. 

provided he records his reasons in writing for 

a this intermediate course. 
The procedure of calling upon an accused person to 

render an explanation to enable the Magistrate to 
decide if he should issue process is undesirable. It- 
is not fair to the accused that he should be called upon 
to state his defence before the prosecution have laid 
all their cards on the table. Though there is no ob- 
ligation on him eitherto appear or torender an 
explanation in the preliminary inquiry, a refusal or 
failure on his part to attend in answer to a Rule nisi 
issued by a Magistrate is likely to prejudice the 
mind of the Magistrate and a compliance therewith 
to expose him to serious risks. 

In determining whether he should exercise his 
criminal jurisdigtion, a Magistrate should apply his ` 
ming to see if there is “prima facie evidence for the 
alleged offender to answer” irrespective of what the 
motive of thecomplainant was. S CROWDER v, Morrison 
27 Or. L J.711 ° 903 


we ss, 201, 211. See Or. P. O., 1898, s. 509 (a) 


: 896 
———— ss. 235, 233,190 (1)® (c)—Conspiracy— 

Sameness of transaction—Complaint, offence dis- 

closed in—Joint trial—-Joint charges—Non-com- 

pliance with s. 860, whether illegality. 

“The offen&e of conspiracy and offences committed 
ig pursuance of that conspiracy form one and the 
same transaction. . 

When e? Magistrates hgs taken cognizance of an 
offence upon complaint, itis competent for him to 
take cognizance of any offence that is disclosed by 
sidence i ~ . 

Therefore, where a Magistrate acting on the f 
disclosed in the evidence for the prossention adi 
a second charge in respect of an act alleged to have 
been done in pursuance of the alleged conspiracy 
contained inthe complaipt, his action is not: only 
justified under s, 235, Cr, P, O., but such initiation 


of 


<4 
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taken by him is où the original complaint and not 
upon his own knowledge or suspicion. 

Where hn act of the accused is done in pursuance 
of theconspiracy mentioned in the original com- 
plaint,a charge in respect of that act may be framed 
without any further complaint. e 

Where the offences form part of the same trans- 
action and law allows their joint trial, it is 
immaterial whether the two offences are included in 
one charge or whether they are separated and eache 
of them made the basis of a charge R ABDUR RAHMAN 
v. EMPEROR, 4 Bur. L.J. 213; A I. R. 1926 Rang. 53; 
27 Or. L. J. 669 717 


-—-2 ss. 236, 237-«Penal Code (Act XLV of ° 
1860), ss. 467, 471—Charge of abetting forgery-- 
Conviction for using forged document—Legality. 

An offence of abetment of forgery is quite distinct 
from, one of using a forged document. Ina trial on 
acharge of abetment of forgery, an accused cannot 
be convicted for an offence of using a forged docu- 
ment. 

Before a person is convicted under a particular sec- 
tion of the Penal Code or of any other enactment it is 
imperative that subject to the provisions of s. 237, 
Or. P. O., he should be formally charged with having 
committed the offence specified in the section and be 
given an opportwinity to defend himself against the 
specified charge. C Harun Rasuip v. Ewreror, 30 C. 
W. N. 4329A. 1. R. 1926 Cal 581; 27 Cr. L. J. 606: 52. 
C 466 270 


— $,237—Charge under s. 802, Penal Code 

—Conviction under s. 201, Penal Code. 

A person charged with an offence of murder can be 
convicted under s. 201, Penal Code, without a further 
charge being made against -him under that section. 
Such a conviction is warranted by s. 237, Cr. P. ©. 
L RANNUN v. EMPEROR, A. I. R. 1926 Lah. 88; 7 L. a 


ss, 238, 269 (3), 418—Penal Code (Act 

XLV of 1860), ss. 411, 412--Trial by Jury— 

Conviction for minor offence triable with Assessors, 

legality of—Appeal on facts, whether lies, 

Accused were charged with an offence unders 412 
of the Penal Code, which was an offence triable by 
a Jury, and were tried by a Jury. The Jury brought 
in a verdict of guilty under s. 411 of the Code, which 
was an offence triable with the aid of Assessors : 

Held, f1) that having regard to the provisjons of 
8. 238 of thé Cr. P. C, the accused could be convicted 
of an offence under s. 411 of the Penal Oode: 

(2) that the provisions of s. 418 of the Cr. P. O.ew@re 
applicable to the case and that the accused were not 
entitled to appeal against their conviction on the facts. 
B GuLABOHAND Dosast V. EMPEROR, 27 Bom. L. R. JA16:- 
A. I. R. 1926 Bom. 134; 27 Or. L. J. 630 602 
` s, 249— Warrant cases—-Magistgate's powgr 

to stop case and release accused—Starting case 

afresh on complaint—Legality. ° 

Section 249, Or. P. C., fs inapplicable jo” warrant 
cases. Therefore, an ordereby"a Magistrate stopping 
a warrant case and releasing the accused under the 
section is illegal. i 

Where a Magistrate? stops a warrant case and 
releases the ‘accused purporting to act upder s. 249, 

«Cr. P. C., the case is still on the pending file of the 
Magistrate and can bere-opencd either by an appli- 
cation by the Crown or suo motu by the Magistrate 
put cannot be started de mayo upon a private com- 








. , 


CASES. e * [1926 
oriinali Procedure Code—contd. 


plaint, the Police case being already on the pending 
file. Pat Franar SINGH v. DURGA SINGH, 5 Pat. 213; 
7 P. L. T. 449; 27 Or. L.J. 698; A. L'R91626 Srey 
s, 250—Appellate Court, power of, to award 
compensation. 

Section 250 does not authorise a Court of Appeal to 
grant compensation. L NOTIFIED AREA COMMITTEE, 
Kuarar v. Karta Ram, 7 L. 152; 27 Cr L. J. 570 138 
—§.250—Complaint, false and vexatious or 

frivolous—Compensation. | 

Where there are depositigns of some witnesses and 
a Zaildar's report to support a complaint without any 
rebuttal on the part of the accused, the complaint can- 
not be said to be false and vexatious or frivolous. L 
SANWALYA v. Baru, 27 Or. L. J. 633 - 409 


— 5, 250—Informer, whether can be directed to 
pay compensation—Maximum compensation, amount 
o. 








Itis open toa Magistrate under s. 250 of the Cr. P. 
O. to pass an order directing a person, upon whose in- 
formation given toa Police Officer or to a Magistrate 
the proceedings were started, to pay compeysation to 
the accused. 

«Under s. 250 (2) of the Cr. P. ©. all that is pro- 
hibited is that compensation to the accused or each 
or any of them should not exceed Rs. 100 in amount. 
The section does not mean that if there are a number 
8f accused persons the total amount awarded to all of 
them must not exceed the maximum specified in the 
section. A FARIDUDDIN v. EMPEROR, 24 A. L. J. 221; 
A. I. R. 1926 All. 295; 27 Cr. L. J. 702 894 


s. 250—'Vexatious’ case, meaning of— 

Acquittal—-Compensation. 

An accusation cannot be said to be vexatious unless 
the main intention of the complainant is to cause 
annoyance to the person accused and not merely to 
further the ends of justice. 

Where a report regarding the conduet of the accus- 
ed, a Municipal Supervisor, was made by the Munici- 

al Engineer, on which the President set a more or 
less informal inquiry on foot through the Police, 
and the report of the Police showed that the Super- 
visor had -been guilty of falsification of accquntg 
but the accused was acquitted on trial, it cannot be 
said under the circumstances that the object in insti- 
tuting the proceedings was primarily to ainoy the 
adtused. L MUNICIPAL COMMITTEE, SIMLA v. MUKAND 
SINGH, 27 Cr. L. J. 607 . 271 
- S: 256— Prosecution witnesses coming from 

Native State—Accused, whether can be asked forth- 

with about cross-examination. 

The fact that the prosecution witnesses come from 
a Native State and it would take a long time to 
again secure. their attendånce, is a sufficient reason 
under s.®256, Or. P. O., for requiring the accused to 
state forthwith whether he wishes to cross-examine 
any of the witnesses. L Kura v. Emperor, 27 Or. L. J. 
720 : ° s " 912 
——— SS. 262, 263, 264, 265—Summary, trial 
e — Change, necessity of#—Record, what consists of. ‘ 

In a summary trial, whethe® ibe appealable or 
otherwise, a formal charge in writing weed not be 
framed. 

Ina summary trial judgment and judgment alone, em- 
hbodying as it does the Substance of the evidence, and 
the particulars mentioned in s. 263, Cr. P. ©.;is the self- 
contained record of the case and apart from this record 








‘there is no other and, what is more, there is no docu- 


o———— 8. 288 —Evidence before 


‘criminal case on behalf of the accused. 
. BANTAL ù. JIMPEROR, (1926) Pat. 125; 27 Cr. L. J. 666; 


ere 
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ment which can be defined or described as a portion 
of a record L Emperor v. Satie Ram, 8 L. L. J. 140; 
27 Or. L. J. 639; A. I. R. 1926 Lah 301:7 L 303 415 
s. 268 (g). See Cr. P. O., 1898, s. 342 408 
—— 55, 287, 350—Statement by one Magistrate 
but committal by another—Admissibility of statement 
in trial before Sessions Judge. 
- Where a statement of the accused during inquiry is 
recorded by one Magistrate but the case is committed 
by his successor, the statement so recorded is admis- 
sible in evidence at the trial before the Sessions: L 
GHULAM Jannat V. JIMPEROK, 7 L. 70; A. I. R. 1926 Lah. 
271; 27 Or. L. J. 627 m 403 


Committing Magis- 
trate—Admissibility at trial—Weaght to be attached. 
Section 288 of the Cr. P. O. makes the previous 

evidence of a witness taken before a Committing 

Magistrate, evidence admissible at the trial and 

‘the limitation imposed to such admission by the 

words ‘subject to the provisions of the Evidence 

Act’ merely means, that such evidence can be 

used at the trial for all purposes so long as the 

evidence, is evidence within the meaning of the Evi- 
dence Act. 

Unless there is clearly present, besides the evidence 
given before the Magistrate, evidence which will show ° 
‘that the evidence given before the Magistrate should 
be preferred to and substituted for that given before 
the Sessions Judge, the evidence given before the 


— 








Magistrate cannot be effectively utilized in support ° 


of the conviction, Pat Biexa KUMHAR v. EMPEROR, 
(1926) Pat. 167; 27 Cr. L. J. 594 258 


—- S, 307—Reference to High Court—Procedure. 
In making a reference to the High Court under s. 
307 (2), Or. P. O., the Sessions Judge should not enter 





-his finding on.any of the charges but should refer 


.the entire case. for consideration. 
“JUKABBOR, 27 Cr. L. J. 617 361 
~s. 340—Vakalatnama—Criminel cases— 
Appearance by Advocate or Vakil on behalf of 
accused—Writien authority, necessity of filing. 

There is no provision eithes in the Cr. P. U., or in 


O EMPEROR v. 





‘the rules of the Patna High Court requiring an 
Advocate or Vakil of that Court to file a auly stamp- 


ed, appointment in writing in order to enable him 
to present an application or appealor conduct a 
Pat Suppa 


A 
I. R. 1926 Pat. 296; 7 P. L. T. 524 714 


Se 342— Non-compliance with provisions— 
Absence of prejudice—Effect.” ` 
An omission to comply. fully with the provisions 





.of s. 342, Or. P. C., does not vigiate the trial unless the 


accused.hag been prejudieed. A RAMMU v. EMPERQR, 


"97 Gr. D. J. 719 2 


ss, 342, 263—Scope—Provisions, whether 
mandatory— Omassion to examine accused] ffect— 

“If any” ins. 268 (g), meaning of. 

In every case, whether summons or warrant one, 
there must be an examination of the &ccused, under 
s. 342 gf the Cr. P. O. the provisions of which are 
mandatory. , e e 

"ihe words “if afy’4n cl. (g) of s. 263 of the Cr. P. 
C., donot leave the Magistrate any discretion as the 
words are intended merely to cover cases in which 
owing tothe adnfission or plea of the accused or the 


e weakness of the prosecution evifence, the accused can 


either be convicted on his owneplea or can be acquit- 
ted on the evidence without an examination of the 


‘GENERAL, 


e vitiating trial. 
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accused. N BHAGWAN v. Emperor, Q N° L. J. 43; A. 1. 
R. 1926 Nag. 300; 27 Cr. L. J. 532; 22 N. L. R. 65 408 
——-— S. 344—Compiainant’s witnesses not present 

—Adjournment—One ‘accused, absence of—-Costs. 

A complainant should not, be burdened with costs 
for an adjournment occasioned by his failure to pre- 
duce evidence when one of the accused‘also happens 
to be absent on that day. L Bissampar v. Ram CHAND, 
27 Or, L. J. 572 140 
—— $. 345—Compromisé-with some of several 
è accused—Iiffect on others. . 

The compounding of an offence with some of the 
accused does not effect the acquittal of the rest. L 
Emrgror v. Mouna, 27 Cr. L. J. 576 144 
o——— s. 350. See Cr. P. £., 1898, s. 287 403 


——— 6.350 (1) (2)—Magistrate, “transfer of— 
Accused, application of, for de novo trial—Subse- 
quent waiver—Mere cross-examination of pro- 
secution witnesses, effect of—Re-irial, privilege of, 

_ whether claimable by complainant. 

Wheye an accused, on a transfer, of a Magistrate, 
claimed the privilege of re-trial under s. 350, Or. P. C., 
but when the prosecution witnesses appeared, changed 
his mind and was content to cross-examine the wit- 
nesses : 

Held, that the procedure adopted was not irregular 
and the Court was free to exercise its statutory option 
and act upon the evidence recorded Wy its predeces- 
sor. 

“The privilege under s. 350, Cr. P. C., is that of the 
accused and not of the complainant and if the accused 
declines to act under sub-cl. (1) (a) the complainant of 
necessity must suffer any disadvantage which follows 
upon the Magistrate electing to proceed upon the 
evidence already recorded. M In re ArULAY, 27 Or, 
L. J. 659 ; i 707 


S. 360—Depositions of witnesses, reading 
over of—Procedure—Reading over of deposition of 
witnesses in interval and after close of day—Effect. 
The evidence of a witness must be read over to him 

after itiscompleted and before the examination of 
another witness is started. : 

Where the depositions of witnesses who are 
examined one after another until the midday: ad- 
journment are read over to them during the interval 
and the depositions of the witnesses examined in 
the afternoon are *similarly read over to them in the 
afterndon ‘after the close of the day there is no com- 
pliance with the’ provisions of s. 360, Cr. P. ©., and 





.the trial‘is vitiated. GC SAMSERALI Hazi v, EMPEROR, 53 


C. 129; A. 1. R. 1926'Cal, 563; 27 Cr. L, J. 688 
—e— & 360, non-compliance 
illegality. ae á 
Where the Magistrate has tried to consult the con- 
venience of the defence Counsel and also at the same 
time tried to cemply with the requirements of s. 360, 


736 
with, whether 


. Or. P. C., as far as possible and itis not alleged that 


failfre to comply with this provision of law has 
Jesuited in any inaccuracy.in the deposition, of any 
of the witreeses, the detect sis a mere irregularity 
curable unde s. 537, Or.. eO., and not an illegality 
R ABDUL RAHMAN v. JÊMPEROR, 4 Bur. 
L. J. 213; A. 1. 1. 1926 Rang. 53; 27 Cr. L. J. 669 747 
——— S. 386 (1) (a). See Cm P. C., 1898, s. 488 


604 
————— 8, 403. See Cr. P. C., 1898, s. 196 897 
~s, 403-—Autrefois acquit—Acquittal on 
charge under ss. 325, 147, Penal Code—Subsequent 


trial under s. 802, Penal Code. 





os . 
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Acquittal of qn accused under s. 325/147, Penal 
Code, by a Magistrate does not bar a subs3quent trial 
ofthe aceused on the same facts for an offence under 
s. 302, Penal Code. A Yap Ram v. Esiezror, 27 Or. L. 
J. 615 359 
zt ~ $S. 406, 417. See Cr. P. C, 1898, s. 110 


- 402 

8.418. See Cr. P. C., 1898, s 238 602 
———- 5, 423 (d). See Or. P. O., 1898, s. 439 709 
s. 437—Accused 

enquiry, when to be ordered. 

Further esquiry should not be ordered unless the 
order of disckarge is manifestly perverse or fooligh or 
is based upon a record of evidence which is obviously 
incomplete. The opinion of the Court that the 
prosecution evidence requires more careful attention 
than ithas received is no ground for ordering further 
enquiry. LHarnam SINGH v. EMPEROR, A. I. R. 1926 
Leah, 130; 27 Cr. L.J. 661 709 
———— $, 437—District Magistrate—Further en- 

quiry, when to be ordered. E . 

District Magistrate's powers to direct further enquiry 
should be exercised in exceptional cases and for good 
reasons. - Further enquiry after discharge is improper . 
unless the order of discharge is manifestly perverse or 
foolish or is based upon a record of evidence obviously 
incomplete. ` 

A Magistrate's ‘disbelieving witnesses for reasons 
not cogeat is no ground for ordering re-trial. L Magrr e 
v. Epsror, 2 L. O. 23t; 27 Or. L. J. 535 4 133 


s. 439-— —Interlocutory order—Revision. 

It is undar very rare and exceptional circumstances 
that the Judicial Commissioner’s Court would inter- 
fere on the revisional side with an interlocutory 
order of a Magistrate rejecting a pieca of documen- 
tary evidence. N WAMANRAO v. Eatpsror, 22 N.L. R. 
34; A. I. R. 1926 Nag. 204; 27 Or. L. J. 707 899 


mm $+439-—-Revision-—Acquittal, conversion of, 
into conviction. 
* Where.-an accused has been convicted of one 
offancs and acquitted of another, the High Oourt is . 
competent-on the revision side to convert the acquittal 
into conviction. |. KANSHI v. EMPEROR, 8 L. L. J. 188; 
-27 Or. L. J. 566 p 184 
——— 5, 439 (2) (6)—Alteration of sentence, 
issue of notice for, to accused—Right of accused 
to show cause against conviction. = se 

Whtrea notice under s. 439 (2), Or. P. O. is 
issued t@ the accuséd to show cause why the sen- 
tence should not be altered, sub-cl. (6) of the section 
becomes applicable and the accused becomes ,entitled 
to show cause against. his conviction. L JÈNPEROR v. 
Sars Das, 8 L. L. J. 180; 27 Cr. L. J. 593 257 
S. 439 (4)—Murder trial—Conviction under 

s. 828, Penal Code—Revision—High Court's power to 

record conviction and sentence under, s. 325. 

Jf in acase tried under s. 302, Penal Oodè, on 
the facts disclosed and found an offence ander 
s. 325, Penal Code, “is committed but. the Trial 
Court without consideriag @he applicabitfiy of s. 325 
acquits the accused ‘under s. 302 but convicts ande 
gentences him under s. 323, Penal Code, the High 
Court is not precluded by. anything in s. 439 (4), 
Cr. P. O., from recording the conviction and sentence 
under s. 325, Penal Code, inasmuch as there was 
no acquittal under s. 325. A Durr v. MANGLI, 24 A. 
Ja. J. 414; 27 Or. L., J. 564; A.I R. 1926 All, 332; L. 
R.7 A. 100 Cr. ee 132 








discharged—Further 
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— ss. 439, 145, 148 (3), 423 (d)—Revision 

—Costs whether can be awarded. * 

The High Court has power, under 6. 439 read with 
ss. 423 (d) and 148 (3) of the Cr. P. O. to pass an order 
for costs incurred in the hearing of a revision petition 
arising out of a proceeding under s. 145 of the Code. 
B Bar Jipa v CHANDULAL AMBALAL, 27 Bom. L R.’ 
1353; A. I. R. 1923 Bom. 91; 27 Cr. L. J. 661 709 
——-§,476 --Case filed in one Court—Trial by 

enother—Jurisdiction to file complaint. < 

It is the Court trying the case and not the Court 
in which the complaint was originally filed that is 
competent to make a compwuint under s. 476, Cr. P. ©. 
C Tarakeswar MUKHOPADHYAY v. IČMPEZOR, 30 O. W. Ny 
504; 27 Or. L. J. 648; A. I. R. 1926 Cal. 788; 53 C. = 
———- ss. 476, 476A, 476B—Complaint— 

Appellate Court, order by—Appeal to High Court, 

when lies—Discretion of Court—Interference by 

High Court. : k 

Upon a proper construction of ss. 476, 476A and 
476B, Cr. P. C , an appeal would lie to the High Court 
from an order passed by a District Judge in the follow- 
ing cases :— 

(a) where a Munsif has refused an "application 
made to him under s. 476 to make a complaint, there 
has been an appeal to the District Judge and the 
District Judge, disagreeing with the Munsif, has made 
a complaint ; 

(b) where under s.476A {the Munsif having taken 
no action suo motu and not having bean asked to take 
any action) the District Judge, on application to him, 
makes a complaint or refuses to make a complaint, 

In no other case would an appeal lie to the High 
Court from an order passed by a District Judge as an 
Appellate Court. : 

The same procedure would apply to any other 
chain of three Courts (contemplated by s. 476) of 
ascending jurisdiction. 5 

The question’ whether a complaint should be made 
under 8. 476, Cr. P.C, is one of discretion and the 
High Court is always loath to interfere except in ex- 
traordinary cases. Pat RANJIT Narayan SINGH v. 
Ram Banabur Sinan, 7 P. L. T. 114; A. I.R. 1926 
Pat. 81; (1926) Pat. 89; 5 Pat. 262; 27 Cr. L. J. 641 








8.488—Chinese Customary Law—-ifarriage, 
proof of—Long cohabitation—Presumption. ` 
e For the purpose of de;ermining, in a propeeding 
under s. 488, Cr. P. O., whether a valid marriage 
exists between a Burmese woman and a Chinese half- 
caste who claims to be a Confucian, the Court must 
find whether the requirements of the Chinese Cus- 
tomary Law have be@n fulfilled. Under that Law 
a marriage must be preceded by a betrothal contract ` 
sand the usual ceremonies and festivities must be 
perfaymed and celebrated. The Court may, however, 
draw a presumption of marriage from the intention‘ 
of the parties, long cohabitation, habit and repute. R 
MAU v Kys Hrat, 4 Bur. L.-J. 255; A. Ji R. 1926 
Rang. -52; 27 Cr. L. J. 656 a 608 
— S. 488--Maintenance—Another's child, 
matnienance of*Maintegange prior to date of 
application. a bed 
An order directing payment of maintenance for any 
period prior to the date of application is illegal. ` 
A father is liablg for the maintenance of his own 
child whether legitimate or otherwise but not for the 
child of another man” L ABDUL RAHIM v. AMIR BEGUM, 
27 Or. L. J. 610 ; s 354 
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$8. 488,386 (1) (a)—Order for maintenance 
charged on» joint estate--Sale and attachment of 
moveable property owned jointly by husband, whether 

~ permissible, ` : 

Where the amount of maintenance awarded under 
s. 488 of the Cr. P. C. is made a charge on the joint 
‘estate of the husband and his brothers, the order can 
be enforced by attachment and sale of the husband's 
share in moveable property owned jointly by the 
husband and his brothers, 

Per Fawcett, J.—The words ‘moveable propertye 
belonging to the offender” in s. 386 (1) (a; of the Cr. 
P. O. are wide enough to cover the share of the 

_offender ima joint Hindu family estate so far as it 
consists of moveable property, @od an order for main-e 
tenance under s. 488 of the Code can, therefore, be 
enforced by the attachment and sale of such share, 
although this method of recovery should not ordinari- 
ly be resorted to. B SHIVALINGAPPA NIJAPPA TUBOHI V. 
GURLINGAVA, 27 Bom. L, R. 1363; 49 B.906; A 1. R. 
1926 Bom. 103; 27 Or. L. J. 652 604 


——— ss. 509 (a), 190 (2), 201, 203—Penal 
Code (Act. XLV of 1860), ss. 211, 8302—Complaint of 
murdey—Second Class Magistrate, whether competent 
to take cognizance-—Procedure —Complainant charged 
with offence under s. 211, legality of. ° 
Section. 509 (a) of the Cr. P. ©. saves the proceed- 

ings before a Magistrate taken on a complaint of 
which cognizance is taken without authority; but this 
will not have the effect of making the complainant 
liable for prosecution for a false complaint by reason 
of the Magistrate's having taken cognizance of it with- 
out power to do so. 

A complaint that certain persons had committed 
the offence of murder was made toa Second Class 
Magistrate who sent the complaint to the Police 
for enquiry and on their reporting the case to be false 
dismissed the complaint under s. 203, Cr. P. O., 
without even examining the complainant on oath and 
then himself complained -against the latter under 
s. 211 of the Penal Code: . 

Held, (1) that the Magistrate was not competent to 
take cognizance of the complaint and the proper 
procedure for him to adopt was that laid down in 
s 201, Cr. P. C, which required him “to return the 
complaint for presentation to the proper Court with 
an endorsement to that effect; 

(2) that the proceedings before the Magistrate were 
void ab initio and that the Magistrate had, therefgre, 
no jurisdiction to: make a complaint against the com- 
plainant for an offence under s. 211 of the Penal Code. 
Pat Buncau Gore v, Emperor, 7 P. L. T. 335; 27 Or. 
L. J. 704; § Pat. 417° 896 


———.8. 520— Scope. 

An order by an Appellate Court under s. 520, Cy. P. 
C., staying or modifying, altering or annulling an 
order ofa Subordinate Court can be made dAly when 
the order of the subordinate Court is one relating to 
property and made under ss. 517, 518 or 519, Cr. P. O. 
L Sagas DIN v. JÊHALIL Suan, 27 Crs, J. 574 142 
——,—_ S, 526—Magistrate accepting hospitality of 

complainant's son—Transfar of case. 6 4 

A Magistrate’s*acdepting hospitality of the com- 
plainant’s son is a circumstance which would naturally 
raise a reasonable apprehension in the mind of the 
accused that he would not have a fair trial though 
the Magistrate may have beef quite ignorant of the 
fact that his host was theeson of the complainant. 
h NARAIN SINGH v. Emperor, 27 Cr, L. J. 565 133 
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es 
—8. 526—Transfer of caw—Convenience of 
parties. : ae 
For purposes of transfey, it is the convenience of the 


` accused rather than that of the complainant that has 


to be considered. L Sonan LAL v. Goran SINGH, 27 Cr. 
L. J. 563 : 131 
S s, 526 (€)—-Complaint dismissed in default 

—Fresh complaint in another Court—Transfer to 

Court dismissing original complaint. 

Where a case has been dismissed in default by a 
particular Magistrate, a fresh complaint based on the 
same facts should be transferred to the same Magis- 
trate for trial. L Dear Mar v, Emperor, 27 Or. L.J. ` 
719 . 91° 
——— S. 537. See Cr®P. C., 1898, s. 145 708 

s. 562. See Pungas Excise Acr, 1914, s. 61 

(1) 129 





S. 562—Accused above 21 years—Benefit of 
section—Revision, interference in. 
In case of an accused not under 21 years of age 
s. 5@2, Cr. P. O., is only applicable when the accused 
is convicted of an offence punishable with the 
imprisonment for not more than seven years. 

The High Court is not bound to interfere on its 
revision side with an order under s. 562 even when it 
is illegal. L Huprror v. Hosurars, 27 Or. L. J. 624 


368 
— S$. 562-—Lambardar ockeiting money 
received as water rate— Sentence. 

Where the accused, a lambardar, is convicted for 
pooketting the water rate money received by him as 
an agent of the Government from the complainant a, 
landowner, the case is not a fit one to be dealt with 
under s. 562, Or. P. CO, L EMPEROR v. SOHAN SINGH, 
27 Cr L. J. 562 130 


Custom, whether question of fact or law. See C P, 

~ C., 1908, s. 100 987 

Alienation—Alienation by widow — Suit 

for declaration by reversioners—Consent by father, 
whether binds son. 

An assent given bya reversioner to an alienation 
by a widow of her late husband's property is not 
binding on the sons of such reversioner when the 
consent given is not bona fide. L SUNDAR SINGH v. 
GANDA SINGH - 761 


———*. Gift—Sayyads of Basti Kesa in 
Okara Tehsil of Montgomery District—Gift of 
ancestral property to daughter's son. . 

Ambngst Sayyads of Basti Kesa in thaMontgomery 
District custom permits a gift to a daughter's son of 
agcestral property provided it is made in writing and 
is fdilowed by possession. L FargH Suan v. Nuran 

1037 

Gift—Sonless Awan of Tallagang 

Atiock—Gift of ancestral property to 














Tahsil, District 
daughter. 

“A sonjes$ Awan of Tallagang Tahsil of Attock 
Qistrict has an unrestricted power of gifting his pro- 
perty, ancestral or non-ancestral, to a daughter or her 
issue, LéfonamMap Amay Kuan v, Janan Kuan 398 





Necessity—Purchasing of house to 
live in. $ " 

Where the only house which a man possessed is 
sold in ap execution sale and he is in imminent 
danger of being turned out and it is not easy to 
rent a house, the buying of a house to livein is a legal 
necessity. L LAGHI V. SURJA h e 114 
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—Applicabity—Sikh Sodhi Khatris of 
Anandpore, District Hoshiarpore—Law of inherit- 
ance. . 
Sodhis of 
follow Hindu Law in matters of inheritance. There- 
Tores there is no presumption that an Anandpore Sodhi 
family constitutes a co-parcenary body in accordan® 
with Hindu Law of Mitakshara. L Wazir SINGH v, 
Mori SINGH ; 492 
———« Customary right, suit for declaration of— 
Custom found against. See PLEADINGS AND PRODE 
Extension of custom by deductions—Per- 
sonal law, falling back upon, when no custom proved. 
` It is*outside the provinee of a Court to extend 
custom by the process of deduction from the princi- 
ples which seem to underlie custom which have been 
definitely established.. - 

Among parties generally following Customary Law 
it is permissible to fall back as a last resort on their 
personal law for the decision of a point on which no 
definite rule ef custom applicable to the parties cfn be 
found. L SHAHAB Din v., UMRAN ` 148 
——- Partitlon—Widow's right to claim partition 

—Onus of proof. 

A widow of a deceased co-sharer in a joint holding 
has a statutory right to demand partition of her share 
and the burdeneof proving that she cannot claim 
partition of her share is upon the person denying her 
such right. 9L AMIR Haza v. Muran BIBI, 6l. 196; 
A.I. R. 1925 Lah. 458 z 525 








.—-—- Pre-emption. See 0. P. C., 1908, s. 11 463 


—_——~ Right of privacy—Right, whether attached 
to property. 

It is settled law in the United Provinces that there 
is a customary right of privacy existing in them and 
that a substantial interference with such a right 
would afford a person, whose such right has been 
invaded, a good cause of action.- This right is not 
only personal but attaches to the property in respect 
of which that right is claimed. O Saxo Buacu v, 
JANKI, 29 O. O. 136 i 914 


Succession—- Widow succeeding as malik 
kamil—Absolute estate. 
The “words .“malik kamil! convey tbe idea of 
absolute ownership. i 
Where the widow of a childless proprietor succeeds 
to him as malik kamil as recorded in the wajib-utarz 
she inherits an absolute estate, particularly where no 


- line ‘of devolation of the estate after the death 8f the 


widow is indicated’ in the entry. O SAHAT SINGH v. 
SURAJPAL SINGH §53 
— V, Persongl Law-——Alicnation—Presumption 
. —Tarkhans of Hassan Abdal, Attock District. 
-In the case of d person who is not a member of an 
agricultural tribe and whose -main occupation is not 
agriculture, there is no initial presumptign against a 





_free power of alienation. 


In matters of alienation the tarkhans of Hassan 
Abdal in the Attock District are governed by their 
personal law and not by custom. L Lacunfer NARAIN 
v. Manammevst, 6 L. 294; A. I. R. 1920 Lah. 525 559 
: * :Waljib-ul-arz, construction of—Use of 

future tense in recordéng of ‘custom—Interpretation. 

Prima facie an entry ina wajib-ul-arz is intended 
to bea record ofcustom and not a redord of the 
expression of wishes of the proprietors of the village, 
and uge of the future tense does not in any sense 
ñegativ the existence of ethe custom but it only 
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denotes that the pre-existing custom shall be appli- 
cable to cases which arise thereafter. O Sanar SINGH 
v. SURAJPAL SINGH . ° G53 


Damages for breach of promise to marry—Inter- 
ference by Privy Council. : 

Their Lordships of the Privy Council will not inter- 
fere with a measure of damages unless there is some- 
thing very clearly wrong with the figure. P. GC, 
Tuostas CHARLES WILLIAM SKIPP v. ẸILIAN MILDRED 

KELLY, 50 M. L. J. 498; A. I. R.1926 P. C. 27;3 O. W. 
N. 453; 43 0. L. J. 4130; 28 Bom. L. R. 873; 24 L. W. 18; 
30 0. W. N. 841 e 331 
——— for interference with another's property —Suit 

e ~—Maintainability. See LIMITATION Act, 1908, Seu. I, - 

ART. 36 444 


Debt. See LEASE 741 

Debtor and creditor. See Contract Act, 1872 s. 59 

273 

——-— Payment by debtor to third person—Authority 
to receive payment. 

When acreditor sues the debtor for the payment 
of a debt and the defence is that the debtor paid 
the debt to another person, it is for the debtor to 
prove that the other person had, or had been held 
olt to the debtor by the creditor as having had 
the authority of the creditor to receive payment of 
the debt on behalf of the creditor. P. C. MAHOMED 
KHALEEL SHIRAZI v. Les Tannerres LYONNAISES, A. L 
R. 1926 P. O. 34; 3 O. W. N. 568; 49 M. 435; (1926) M. 
W. N. 495; 24 L.W. 115 ` 767 


Decree, joint, what is. See ©. P. O., 1908, O. XXI, 
R. 4 : 300 


Dekkhan Agriculturists’ Relief Act (XVII of 
1879), 5. 2—Daite for determination of status as 
agriculturist. 

Under s. 2, Dekkhan Agriculturists’ Relief Act, the 
term ‘agriculturist’ applies to a person who is an 
agriculturist at the time of the transaction and not 
at the time of suit. S SHAKARKHAN V. LAKHIMAL, A.L 
R. 1926 Sind 56 ee 664 

s.15B~-Ex parte decree—Execution— Instal- 

ments. . 

Where a decree is passed ex parte, the defendante 
can, at any stage in the execution proceedings, show 
that he was an agriculturist at the date of the decree 
ang clnim instalments. B NARAYAN GOVIND DESHPANDE 
v. DAONDO Krisuxa Tarne, 28 Bom. L. R. 305; A.L 
R. 1926 Bom. 246 s 76 
S. 63A—Sale by agriculturist through agent 

—Requirements of law. : i 

An alienation by an agréculturist must comply with, 
the provisions ofs. 63-A, Vekkh@n Agriculturists’ Relief 
Acte whether the alienation is effected by him ‘person- 
ally or through a person holding his power-of-attorney. 
B Buacu GOVINDA PATEL v. NARAYAN TUKARAM SURVASHI, 
28 Bom. L. R. 428 658 
Digwars or ghatwal tenures, whether under ze- 

eee of proof—Service, tenures, “kinds 

of. < . 

e The quesiicn whether certain, digwars'or ghatwals ` 
are or are-not subordinate tothe zémindar is always 
one of fact and the burden of proving that they are 

under him lies on the zemindar. š 
Various fo11ns of service tenures ênumerated and 

defined, P. C. SECRETAÑY cr STAIR FOR INDIA V. JYOTI 

Prasuap Srxcu Deo, A. W.R, 1926 P.. C. 41; 30 OC. W. 

N. 745; 24 A. L, J, 761 N . 974 





*mitted prior to the date of the 
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Divorce—Mconduct, proof of—Burden of proof— 
Withdrawal of charge—Condanation. 
a proceeding for dissolution of marriage, the 
burden of proving the respondent's misconduct lies 
heavily upon éhe petitioner. In such a proceeding 


the duty of the petitioner is to show that on or be- 
tween the dates specified in the petition, the respond- 


«ent was guilty of misconduct with the co-respondent, 


and that must be a matter of proof upon evidence 
which, though it may not be direct, must at all events 
bs so clear and cogent, both as to inclination, oppor- 
tunity and condet as to lead to the inevitable in- 
ference that the offence has been committed. 

A withdrawal of a charge of adultery amounts in 
‘law to a condonation of*such offence, if any, com- 
withdrawal. GC 
Watson v. Watson, 43 ©. L. J. 37; A. L R. 1926 Cal. 
703 528 


Divorce Act (IV of 1869), ss. 3 (1), 10—Oudh Chief 

- Court, whether has original jurisdiction to entertain 
petition for divorce-—Residence within jurisdiction, 
nature of. 

Under s. 10 of the Divorce Act the Oudh Chief 
Court has original jurisdiction in matters of divorce 
under the Act. ` 
. The wort ‘together’ ins. 3 (1) of the Divorce Act 
governs only the word ‘resided’ and not the word, 
‘reside’. Where a petitioner and respondent both 
reside within the jurisdiction of a Court, even though 
they did not reside together within the jurisdiction of 
such Court, the Court hag jurisdiction to entertain ae 
petition for divorce. O Rosert Henry LEADON v. 


Earaen May Leapon, 30. W. N. 403; 13 O. L. J. 236; 


A. I. R. 1926 Oudh 319 


Easement, definition of. 

Every right peaceably enjoyed as an easement, and 
as of right without interruption for the prescribed 
period becomes absolute and indefeasible after the 
expiry of such period. Pat Jucan SARKAR v. Rag. 
MANGAL Prasan, A. I. R. 1926 Pat. 187 929 


Occasional use of right. : 
The proprietor of a piece of land, over which the 


952 


` members of the public exercise a right of easement, 


does not lose his right tothe land as proprietor on 
count of the occasional user for the purpose of exer- 
eising the right of easement. C MOHENDRA Natu Roy 
v. Napapwip Cuanpra Nanpy, 43 O. L. J. 180 5 


Easements Act (V of 1882), s, 4--New kind of 
easement, creation of. 

If a right comes within the four corners of the 
statutory definition of an easement, whether it be a 
new one or novel one, the Court is bound to give 
effect to it. B OFFICIAL TRUSE or BOMBAY v. SALEBHAI 
SARAPALLY BuacaT, 28 Bem. L. R. 403; A IR. sts 
Bom. 328 : e 643 

-— SS, 4,13—Right of going upon property of 
another person to white-wash one’s wall—E@sement, 
whether of necessity—Easement of necessity, what is. 

The right claimed by a person of going upon the 
premisés of anofher person with a ‘view to erect a 
scaffolding for purposes of white-washing and plaster- 
ing his own wall is an easement though nag one of, 
hecessity. k 

An easentent of necessity is not created merely 
when the easement is necessary but when it is abso- 
lutely necessary for the beneficial enjoyment of the 





e dominant property. e 


But there cannot bean ea#ement of necessity for- 
enabling the dominat owner to enjoy another ease- 
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ment. B Orricia, Truster or BOMBAY v. SALEBHAT 
SARAFALLY Buacat, 28 Bom. L. R. 463; A“ I. R. 1926 
Bom. 328 6 Ta 673 
—— s, 7 -Lands, upper and lower, owners of— 
Right of upper owner to let surface water on to lower 
land. a ; 
Véhere two contiguous plots of land belong ta 
different proprietors, one of which stands upon higher 


‘level than the other, the owner of the plot of land on 


a lower level, into which water flows in the ordjnary 
fourse of nature from the aujacent land ona higher 
level, is not entitled in law so to deal with his land as 
to obstruct the escape of water from the ‘higher land. 
M Guerka Hussain Sauis v. PACHIPULUSU SUBBAYYA, 50 
M1. L. J. 377; (1926) M. W. N. B70; A. I. R. 1926 aad. 
449; 49 M. 441 ; , 677 
— 5,17. See WATER RIGHTS 929 
s. 60 (4)—License— Execution of permanent 
works—Revocability — Intention of parties—Estoppel 
—Principle, whether applicable to licensor’s heirs: 
Where a license has been acted upon and cost has 
been ificurred in executing works of a permanent 
‘character, the license is not revocable. unless the 
power of revocation is expressly reserved or the terms 
of the grant limit the license as to its duration. | 
The presence of a covenant in the agreement execut- 
ed by the licensee that the agreement shall be 
binding on his estate and the heirs js an indication 
of the intention of the parties that a Forttabta grant 
“was to be made. e 
The principle of estoppel where applicable as 
against the licensor is equally applicable as against 





his heirs, N Dayaram v. DEORAO 923 
“Estoppel. ; 
See Easements AoT, 1882, s. 60 (4) 923 
See MORTGAGE 538 


————— Kabuliyat acted upon by lessors--Denial of 
lease by persons claiming under léssors. , - 
Where a kabuliyat has been accepted and acted upon. 

by the lessors, third parties claiming under the lessors 

are, equally with the lessors, estopped from denying 
the validity of the lease. C Har MONDAL v. DURJODHON 

ManpaL ° 661 

-———_——- Transfer as guardian of minor—Subsequent 
transfer as owner—Subsequent transferee, whether 
estopped. : 

Where a Hindugwidow, as guardian ofher alleged 
adoptgd son, mortgages certain property as belonging 
to the son, and subsequently transfers the same pro- 
perty ig her own right as a Hindu widow, the trans- 
feree from the widow is not estopped froi® asserting 
his vendor's title. In fact there is no question of 
est@pyel in such a case. M MYLAVARAPPA RANGAPPA 
NAIDU v. Basanna SIMON, 23 L. W.@67; A. I. R. 1926 
Mad. 594 639 


Evidence, admission of —Principle of acquiescence. 
It is a well-known rule of practice that when a fact 
relevant in ifself has been wrongly allowed to ba 
prayed ina manner not permitted by law unless the 
Opposite party objects tothe evidence at the time, 
when it is ¢ffered, he cagnof object afterwards. But 
this principle of acquiescence can only be applicd 
when the secondary evidence has been of the conteqts 
ofa document which if produged itself could have 
been admitted under the provisions of the law. Lb 
JHANDA Since v. HARNAM SINGH ` 75 
——, circumstantial—Inference of guilt—Motive, ` 
value of—Accused, producing body of deceased— 
- Offence. a 


g ee 
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In order “to justify the inference of guilt, on cir- 
cumstantial @vigence the inculpatory facts must.be 
incompatible with the innocence of the accused and 
incapahle of explanation upon any other reasonable 
hypothesis than that of his guilt. 

Motive for a crime while it is always a satisfactory 
gircumstance of corroboration when there is con- 
vincing evidence to prove the guilt of an accused 
person can never supply the want of reliable evidence, 
direct or circumstantial, of the commission of the 
crime with which he is charged. . e 

Where the sole evidence against an accused is that 
in consequence of information supplied by him the 
body ofa nturdered person was recovered frem his 
field he cannot be convicted under g. 302, Penal God 
butehe can be convictede of an offence under s. 20] o: 
the same Code. L Raxxun v. Morrison, A. I. R. 1926 
Lah. 88; 7 L. 84; 27 Cr. L J. 709 901 
———— Document not public, admitted as such-- 

Effect. i 

Tf a document is admitted in evidence on the 
understanding that itisa public dccrment, gt lores 
all evidential value when it is discovered that it is not 
a public document. L THAKAR Srineu v, GHANAYA 
SINGH 125 


— Relevant evidence, admission of, without 
objection, effect of —~—Omission to object to inadmissible 
evidence, effect of. i 
Where evidênce is admitted in the first Court 

without objection and the evidence is admissible as 

Televant, "no party will be allowed to object to the 

reception of such evidence at any later stage Of the 

litigation. 

An „omission to take objection to reception of a. 
document which is irrelevant or inadmissible in evi- 
dence does not make it admissible. © MANMATHA 
Natu Karv. PROBODH Cuanpra RATARI, 43 0. L, J. 274 

. 279 

Witness, demeanour of—Rejection of testi- 
mony—Appellate Court, when would interfere. 

A Court of first instance sees a witness*and can, 
therefore, better judge his demeanour thana Court 
of Appeal; and, therefore, the rejection by. the former 
Court of the testimony of a witness is not disturbed 
ina Court of Appeal. But ifsuch rejection is based 
on the inherent probabilities of the story told by 
the witness, then it is open to the Appellate Court 
to consider the inherent probsbiltties of the story 
and come to a different conclusion. P. C., Marve KYI 
Ou v. Ma Tuer Pon, A. I. R.1926 P. ©. 29; (1926) M. 
W.N. 489, “ 916 


Evidence Act (I of 1872), $. 27. See Cr. PO, 
1898, s. 162 h e 706 
— S$. 27—Griminal Procedure Code (Act V of 
1898), s. 162—Evidence Act v. Or, P.C.~Relative 

scope of s. 27, Evidence Act and s, 162, Cr. P.C. 

The Evidence Act is a separate Statute dealing 
with an important branch of law and igs provisions 
are independent of the rules of procedure contained 
in the Or. P. C., and must have full scope unless it is 
clearly proved that they ‘have been repealgq’or altered 
by another Statute. . ° . 

Section 162, Cr. P. O., applies to the statements of 
persons examined as witnesses by the Police in the 





— 








course of investigation and notto the statement of. 


an accused person and doces not override or mcdify 
the provisions cf s. 27 of the Evidence Act. L 
Raxnon v Morrison, A. I. R. 1926 Lah. 86; 7L. 84; 
27 Gr. L. J. 709 901 
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fession. 
Per Fawcett, J.—A statement mada by m, accused 
person denying his guilt is not a “coniession” within 
the meaning of s. 30 of the Evidence Act. B 
VALLABHRAM GaNPATRAM v. Emperor, 27 Bom. L R., 
1391; A.1. R. 1926 Bom. 122; 27 Cr. L. J. 689 881 


—— —— S$, 32 (3)—A dmission, splitting up of. 

Anadmission against the pecuniary interests for 
the maker when admitted into evidénce under s. 32 (3) 
of the Evidence Act, must be admitted in its entirety 
and cannot be split up into parts. PatSira Ram 
SINGH v. Kars LaL SINGH, § Pat. 168; A. I. R. 1926 een 
255 


. 

-— $. 70—Morigage— Execution  admitted— 
Proof, necessity of—Executant pardanashin lady— 
Consideration, proof of. 

Admission of execution of a document dispenses 
with necessity of its proof. 

But where the defendant executant of the deed is 
an illiterate pardanashin lady the mere admission of 
her execution of the document is not sufficient to dis- 
pense with the necessity of proving the passing of 





$. 30—Hzxculpatory statement, whether ĉon- 





consideration. Pat Ram Lar Sinau v. Sérti, (1926) 
Pat. 137; A. 1. R. 1926 Pat. 295 558 
8. 80—Deposition—Identity of deponent, 


proof of 
Under s. 80 of the Mvideace Act the presumption 
*can be madeonly as tothe genuineness of the state- 
ment recorded in a deposition, No presumption can 
be made regarding the identity of the deponent. 
Where, however, the document containing the deposi- 
tion is a very old document, the Court can turn to the 
deposition itself to find out whether there is inherent 
evidence of the identity of the deponent. O BHAGWAT 
Prasan v, SHer KHAN 985 


— S. 90 —Document deposited with Collector— 
` Production after 80 years—Presumption. 

The mere fact ofa certain document having been 
produced from a Court where it had been filed, does. 
not necessarily bring that document within the re- 
quircments of s 90 of the Evidence Act. The appli- 
cation of this proposition, however, depends upon 
the circumstances of each particular case. A 

A Hindu who died suddenly of cholera was alleged 
to have left an anumatipatra authorising his widow 
to make an adoption to him and also a Will.. His 
father who arrived at the place where the death had 
taken place ten days after the date of the feath, ob- 
tained the two dovumenis from a servant of the 
deceased and deposited them with the Oollector of 
the District with a reqpest that the estate of the 
deceased may be taken unde? the management of the 
Cout pf Wards. The documents remained in the 
custody of the Collector for 54 years, and were then 
produc@l ini Court in the course of a litigation be- 
tween the reversioners of the deceased and a person 
who had been adopted -by the widow of the deceased 
under the authowity contained in the znumatipatra: 

Held, that under the circumstances the Court wag 
entitled eto accept the documents as presumably 
‘genuine under theprovisions of s. §0 of the Evidence 
Act. Pat Rasexpra Prasap BOSE v. GOPAL PRASAD 
Boss, 4 Pat. 67; A. T. R. 1925 Pat. 442) 814 

— S$. 91, See REGISTRATION Act, 1908, s. 17 

(1) (b) Do : 567 
— S, 92—Oral ewidence, admissibility of, to 
prove consideration, . 
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Under s. 92 of the Evidence Act oral evidence is 
admissible to determine what the consideration for 
an agreemen@ in writing was. S KAMESIWERDAS 
BENARSIDAS v. New JOORIA Bazar SUGAR Co. 371 


——— S. 92 (4)—Lease registered- Subsequent 
arrangement for giving credit out of rent, proof of. 
Though a subsequent oral agreement varying the 

terms of a registered lease cannot be proved, an 

arrangement to give credit to the extent of a certain 
amount out of the rent owing to certain groves hav- 
ing been cut by the lessor may be proved. A JHARBA 

SINGH v. Cuassoo, 24 A. Led. 548; L. R. 7 A. 141 Rev. 

169 

s. 102—Judgment-deb?or claiming to be 

member of agricultural tribe—Burden of proof— 
Doubt, benefit of. i 

The burden of proving that the judgment-debtor is 

a member of an agricultural tribe within the meaning 


.of the Punjab Alienation of Land Act is on him espe- 


cially when in Settlement Records he is shown as 
belonging to one of the non-agricultural tribes. 

Law goes not recognise the principle of giving the 
benefit of doubt to a party on whom the burden of 
proof lies. L THAKUR Das v. GHULAM Mayommap 158 

e 

— Sa 114, ill (p). See CRIMINAL PROCEDURE 
264 

S. 114—Leiter posted under registered cover 

—Note of refusal by. fostman—Presumption. . 

Where a letter under a registered cover is proved 
to have been posted and bears a note by the postman 
that the addressee refused to take it, the presumption 
is that he did refuse to take it. L SHER AVZAL v. 
Mogan Lat 103 
s. 114—Stolen property, possession of— 

Presumption—Possession, recent. 

In a case of possession of stolen goods no fixed 
time limit can be laid down to determine whether 
possession is recent or otherwise. Livery case must 
be judged on ifs own facts. 

If a few stolen articles are found in possession 
of a person under circumstartees which may give rise 
to the probability of his coming by them honestly 
some time after the theft the presumptien does not 
atise.. C EMPEROR v. Exappor, 27 Cr. L. J.617 361 


— $. 115—Estoppel—Atiachment and sale of 
property in execution—-Vendee from judgment-debtor 
standing by—Denial of judgment-debter's title® 
Estoppes. 

Where a purchaser from a judgment-debtor sees 
the property, the subject-matter of his purchase, being 
attached and sold in execution of a decree against his 
vendor and keeps silent, *he is estopped from denying 
the title of the judgment-debtor at the time of,exequ- 
tion sale as against the auction-purchaser. L JHANDA 
SINGH V. HARNAMSINGH Toe 75 


- S. 115—Estoppel—Building house in absence, 

of plaintif —-Silence. . 

Where the defêndant has built a house on plaintiff's 
land ir the latter's absence, no question of estoppel by 
acquiesence can possibly arise. O DAWARKA 2." 
SANKATHA 307 
——-—s. 115—-Litigant changing position—Estoppel. 

A litigant who ehas all along maintained a position 
in support of one branch of his suit cannot be per- 
mitted, when he fails upon that branch, to withdraw 
from the position dnd assert the contrary, more especi- 
ally when he thereby places his opponent at a great 
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disadvantage. P. C. Mirza RAJA ev. SECRETARY oF 
STATE FOR INDIA, A. 1. R. 1926 P C. 18; 50M. L. J. 391; 
49 M. 249; 43 C. L. J 378; 28 Bom. L. R. 8652: L. be 
9 50 

s, 115—Specific Relief Act (I of 1877), s. 4l 

—Minor, execution of sale-deed by, representing to ve 

Plult—Suitto set aside alienation—Minor whether 

estopped—Refund of purchase-money on setting aside 

sale. 

Where a minor represented himself to be a major 
and joined in the execution of a sale-deed and the 
alienee believed in that representation and acted on 
itin taking the sale, in a suit by him on attaining 
mafority for a declaration that the sale-deed was void 
against him on the ground tlt he was a minor-of the 
date of sale: 

Held, (1) that the plaintiff was not estopped from 
proving that he wasa minor at the date of sale; 

(2) that under s. 41, Specific Relief Act, the decree 
in favour of the plaintiff could be made conditional 
on the,plaintiff re-paying the consideration paid by the 
alienee in respect of the sale. M KODURI VENKaTA- 
RAMAYYA V, THUMULURI PUNNAYYA, 23 L. W. 521; A. I. 
R. 1926 Mad. 607 853 


-+—— S, 124—0 ficial Reports whether privileged. 
Reports by one Government Officer to another 
written in official confidence are ‘privileged under 
s. 124 of the Evidence Act and are not” documents that 
gu outsider has a right toinspect. B V4LLABHRAM 
GANPATRAM vV. EMPEROR, 27 Bom. L. R. 13891; A. 1. R. 
1926 Bom. 122; 27 Or. L. J. 689 881 
— S. 124—State document— Rejection by Court. 
It is incumbent upon a Court to prevent the dis- 
closure of State documents in proceedings before it, 
No sound distinction can be drawn between the duty 
of the Judge when objection is taken by the respon- 
sible officer of the Crown, or by the party, or when, 
no objection being taken by anyone, it becomes ap- 
parent to him that a rule of public policy prevents 
the disclosure of the documents or information sought. 
N WAMANRAO v. EMPEROR, 22 N. L. R. 34; A. I. R. 1926 
Nag 304; 27 Cr. L. J. 107 899 


Excise cascs—Sentence—Imprisonment desirable— 
Government Circulars—Reference by Magistrates 
Practice. . 
In the case of the crimes such as illicit traffic in 

drugs, where the offender may make great profits by 

breach of the law the payment of the fine is apt to be 
considered merely in the nature of a tax whith is no 

deterrent at all. . 

Where there have been several cases when persona 
living, on the border-land of foreign territory have 
imported excisable articles in Britgsh territory, it is 
desirable that the Courts should as far as possible 
inflict a. substantive sentence of imprisonment to 
prevent the recurrence of such crimes. 

Per Tyabji,A. J.C.—The object of Government in 
issuing Circulars is tobring to the notice of the 
Magistrates certain circumstances mentioned therein 
which when relied upon must be openly stated in 
Court and*he parties alfovaed to comment thereon. 

Nothing ĉan Le more deleterious tothe adminia-~ 
tration of criminal justice than anotion that the 
Magistrate conceives himself to be under orders to 











` pass any particular kind of sentence or that any con- - 


siderations affect his decision but such as are 
openly stated in Court and are subject to comment by 
the prosecution and the defence. $ EMPEROÐ v, , 
Mustaut, 27 Or, L. J.633 e o 409 
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Execution of decree. 
See O. P. Ce, 1908, s. 48 ame 613 
See EvIDENGESA CT, 1872, s. 115 k 75 
Attachmênt, wrongful—Damages, suit for— 

Malice, proof of, whether necessary. 

In a suit to recover -damages for wrongful attach- 
ment by a person other than the judgment-debtor it 
is not incumbent on the plaintiff to allege and prove 
tllat the person. at whose instance the wrongfuleat- 
tachment was made acted maliciously or without 
reasonable or probable cause. The defendant may 
have acted in perfectly good faith and innocently, but 
he is “nevertheless liable if damage has been caused® 
by his mistake. N Logo v. BABULAL, 8 N. L. J. 170; A. 
I. R. 1925 Nage 390 573 
:— Decree against dead man. See CO. P. C., 1908, 
O. XXII, R. 4 286 


— Decree sent to Collector for partition— 
Collector going beyond decree— Court's power to refer 
it back to Collector. 

Where the Collector to whom a decree has been 
senf for effecting a partition of the property, dis- 
regards the terms of the decree and divides thg pro- 
perty, in contravention of its terms, the Court is 
within its rights to refer the case back to Collector to 
partition the property in accordance with the terms 
of the decree. 

A Collector when asked to partition lands in accord- 
ance with a decree must follow the terms of the decree 
and is not at liberty to read the decree together with 
the judgment so as to effect partition in a manner 
not contemplated by the decree. B TIMMANNÊ 
PARMESHWAR BHAT v. Govinp Ganpatr But, 28 Bom. 
L. R. 523; A. I. R. 1926 Bom. 258 656 


—Orders passed, whether appealable— Civil Pro- 
cedure Code (Act V of 1908), s. 2 (2) (b), scope of. 

An order passed in execution is not appealable 
merely because it fulfils the conditions laid down in 
s. 47, ©. P,O. In order to be appealable, it must fall 
within the definition of decree in s. 2(2),C.P. O. 

The expression “any order of dismissal for default” 
in sub-cl. (b) of s.2 (2), O. P. C., is not comfined to 
suits only, but it also covers an order of an Execution 
Court dismissing the objections of an objector judg- 
ment-debtor for default. A Hira Lay v. Tikam SINGH 1 
-—Original application pending—Further 

application, if necessary. 
Where there has been no dismissal of the original 
application for execution, no spedial application is 
‘necessary to revive the first application whieh re- 

mains pending before the Court. C Axsuoy KUNAR v. 

NALINI Kumar e 80 
clief not given by decree. 

An Executing Court cannot granta relief which is 
not given by the decree itself. L Hussain Binr%. Nur 
HUSSAIN Suan : Ie Si . 212 

Sale—Bid,` inadequate—Court, if has dis- 
cretion to refuse bid, 

By virtue of the third condition on the back of the 
sale certificate, it is in the discretion ofthe Cour? or 
the officer holding the sale to decline acceptance of,the 
highest bid when the prige offered appears go clearly 
inadequate as to make it adwisable to doego. 

When the Court thinks*fit not to accept a sale and 
orgers a re-sale, the order should state reasons for 
the same. © Ram Qaxur DEBYA UHOWDHURANI v, 
RapHa Natu DE : ` 
— Sale of property of person not perty to decree, 

effect of. . 

Persons who are not ‘parties to a decree are not 
+ þohd by it and, thereforp,a sale in execution ` of. a 
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Execution of decree—concld. . 


decree does not operate to pass, the properly of any 
person who is not bound by the decree. . 
The Court has no jurisdiction to sey the property 
of persons who are not parties to the proceedings or 
properly represented on the record. As against such 
persons decrees and sales would be a nullity and might 
be disregarded without any proceedings being taken 
to set them aside. O LACHMI Narain v. NAZEER at 
i 2 
— Stay of execution—Executing Court staying 
execution on furnishing surety for interest-- 
Appellate Court subsequently staying execution on 
payment ofsecurtty—Effest on previous surety. 
‘Where a judgment-debtor obtains a stay order from 
the Executing Cour? pending the decision of appeal 
on his furnishing a surety for the payment: of interest 
from the date of the decree upto a particular time, an 
order by the Appellate Court for stay of execution 
on judgment-debtor’s furnishing security for a 
particular sum puts an end to the future liability for 
interest of the previous surety from the. date of.such 





order. B HIRALAL AMBALAL v. MANILAL MAGANLAL, 28 
Bom. L. R. 517 . 645 
Execution of document—Illiterate ewecutant— 


Document signed by another at request of executant 
* —Authority to sign. 
- Where an illiterate person requests another to sign 
a document for him end the latter signs such docu- 
quent with a pen touched by the former, the signature 
must be taken to have been made under the authority 
of the executant himself. O BHAGWAT Prasap V. SHER 
Kuan 985 
Fraud—Fraudulent transaction—Burden of proof. 

The burden of proving the fraudulent nature of a 
transaction lies ordinarily on the person who seeks to 


impeach it, and the question is always one of fact. - 


O Lacumr Narain v. NAZEER FATIMA 927 


Government of India Act, 1915, (5 & 6 Geo. V, 
c. 61), s. 32. See O P. O., 1808, 5.79 433 
—— S. 107—Civil Procedure Code (Act V of 1908), s: 
115—Madras Estates Land Act (I of 1908), ss. 171, 172 
—Orders of Board of* Revenue—Revision to High 

Court, whether competent. 

The High Court has revisional jurisdiction over 
the orders of the Board of Revenue passed under s$. 
171 and 172 of the Madras Ifstates Land Act. 

Where there is no remedy to the party aggrieved- 
by an order of the Board of Revenue, the High Court 
Would be justified in exercising revisional jurisdic- 
tion. 7 

Per Devadoss, J.— AI Courts which are governed 
by the U.P. G. are Civil Courts and therefore the 
High Court as-having ehe right of superintendence 
over all the Civil Courts in fhe Presidency has power 
ower such Civil Comts as are erected by any enact- 
iment. M NARASINHA Rao v. Ryots OF PEDANA MIDIPALLI, 
(1926) M. W. N. 131; 23 L. W.. 320; A. I. R. 1926 Mad. 
480; 49 M, 499 164 
‘Grove—Plot of land given for planting trees—Land- 

lord's right tÊ re-enter on portionelbecoming devoid 

of trees—Grove-holder, status of— Illegal ejectenent of 
2 grovediolder— Rights vf grove-polger. e, 
` Where a plot of land has been given to a person to 


, plant a grove thereon, the landlord is nêt entitled to 


enter into poseession of portions of the ‘grove which 
have become vacant or to cultivate them himself or 
to let them for cultiv&tion to others. ; 

Where a grove-holdtr is ejected illegally by the 
Jandlord whether through the Revenue Court or.out 


. 
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of Court, a suit for possession’ by him would clearly 
lie in the Civil Court. If, after an order of ejectment 
by the Revgive Court, the grove-holder is able to 
recover possession or refuses to deliver possession, he 
is quite justified in his action and if he is subsequent- 


. ly sued in the Civil Court, the decision passed by the 


Revenue Court does not constitute a bar in his way to 
plead in the Civil Court that he wasa grove-holder 
and was wrongly ejected by the Revenue Court. 

A grove-holderecannot be considered to be a tenant 
within the meaning of the said word as defined in s. 3, 
el. (10) of the Oudh Rent Act, sucha person neither 
paying rent to the landlowd, nor being liable to pay 
rent to him. O Lat JAGDISH BAHADUR SINGH v. RAGHO 
Ram, 30. W. N. 392; 13 O. Li J9265; L. R.7 A. (O.) 
237 a . 349 
Guardians and Wards Act (VIII 0f1890), s. 17 

—-Guardianship of adopted son—Matters to be con- 

sidered—Natural father, whether proper person to be 

guardian—Guardian, whether must live with minor. 

In appointing a guardian tothe adopted son of a 
deceased Hindu the first consideration of the Court 
must be with regard to the interest and the welfare of 
ths minor and the Court must next see how far the 
intentions ofthe adoptive father can be best carried 
out, 6 

The object of an adoption bya Hindu is to affiliate 
the adopted boy into his family, to disassociate him 
completely from his natural father and family. The 
adopted boy is to bacoms a member of the adoptive® 
family to own the adoptive father and the adoptive 
mother as his parents and the relations of the adop- 
tive family as his own relations; all traces of 
relationship with the natural parents or their relations 
have to he effaced. The adopted boy must, therefore, 
be reared up in sentiments such as the adoptive 
father wants him to imbibe. Care must, therefore, 
be taken in appointing the guardian of an adopted 
son after the death of the adoptive father, that the 
intentions of the adoptive father should not be 
frustrated, and if a suitable person is forthcoming 
from among the members of the adoptive father's 
family to act as the guardian‘of the minor, the natural 
father of the minor should not be appointed his 

uardian. : ° 

In the absence of the adoptive mother, the adop- 
tive grandmother of the minor should be appointed 
as guardian in preference to the natural father. 

It is desirable that the person who is appointed the 
guardian of a minor should live with him and look 
after him and attend to his daily needs. Pat 
MONOMOHINI Dasi v. HARI Prasan Bose, 4 Pat. 109; A. 
I. R. 1925 Pat, 444. 808 
— SS, 34 (d), 4:5—Moneys invested in un- 
` approved security—Realisation from guardian eon 

pain of punishment. ee 

Section 34 (d), Guardians and Wards Act, goes not 
apply to moneys invested whether in approved or 
unapproved securities but is limited to such a balance 
of cash,as the accounts show to be in the hands of 
the guardian ands it is ouly such eash that he can be 
competled to produce on painof punishment under 
s. 45 ofthe Act. eè e 3 . . 

Where the guardian in defiance of the order of Court 
invests montys belonging to the minor inan unap- 
proved instead of an approved security, it is such cash 
only that he would have had iĝ he had followed the 
directions of the Court that he can be compelled to 
produce, M RAMANUJULU Repby v. Raneran REDDTAR 

: or So 79 
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Gujarat Taluqdags’ Act (VI of 1888), s, 33— 
Bombay Land Revenue Code (Act V of 1879); s. 111 
—Taluqdari Settlement—Officer’s  pêwens to recover 
arrears of rent. a 
Section 33, Gujarat Talugdars' Act, give complete 

powers to a Government Officer in the temporary 

management of a talugdar's estate to recover arrears 
of revenue including rent. B JINABHAT NATHABHAI 

Raeuta v. Cottector & T. S. OFFICER, 28 Bom, L. R. 

416; A. I. R. 1926 Bom. 325 752 


High Court—Attachment before judement-—Property 
outside jurisdiction—Procedure. See C. P. 0.,°1908, 
O. XXXVIII, r. 5 116 


_ Hindu Disposition of Property Act{XV_of 1916) 
-e Act, whether retrospective. | E 

* There is nothing in the Hindu Disposition .of Pro- 

perty Act to suggest that it is retrospective in its 

operation, B ATMARAM JAMNADAS SHAH 


District Court, 28 Bom. L. R. 431 704 


v. NAZIR - 


Hindu Law—Adoption. See GUARDIANS anp W£RDS 


AoT, 1890, s. 17 808 

Adoption of son in another family after 
father's death—-Rights of adoptee ine his natural 
family—Adoptee's sons, rights of, innatural family 
of thew father. 

An adopted son's rights are extinguished in his na- 
turalfamily on his adoption whether he is adopted 
during the lifetime or after the death of his natural 
father. But the sons, if any, of the adopted in existenco 
at the timeof adoption retain their rights in the natural 
family of their father. A Duaram SINGH v, Baxusnt 
; - 315 
———— Debts—Joint family—Money lent. by 

manager Idhang; who may give, after manager's 

eath. : 

If money is lent by a manager of joint Hindu 
family in his capacity as a manager, a valid discharge 
for payment after his death can be given only bya 
person representing him as manager of such family. 
But ifthe money was lent by the manager in his 
personal’ capacity the discharge can be given by a 
person holding the heirship certificate. S SaakaRKHAN 
v. LAKHIMAL,. A. I. R. 1926 Sind 56 664 
—— Sums misappropriated by father as 

trustee —Sons, liability of. 

Under the Hindu Law a son is liable to account for 
amounts collected by his father in his capacity as 
trustee but subséquently misappropriated by him. 

“The fact that the misappropriation amounts to a 
criminal offence does not affect his liab#ity. M 
VENKATAKRISHNAYYA V. KuNDRITHI Byract, (0926) M. W. 
N. 194; 59 M. L. J. 353; 23 L. W. 714; A.I R. 1926 
Mad. 335 i 634 

—Guardianship and mingrity—Minor wife, 

custody of. : a 

Under Hindu Law husband is the natural guardian 
of the minor wife and is entitled to her custody unless 
good cause be shown to the contrary. The fact that a 
girl is not mature would be a ground for the Court 
refusing to give the custody of his wife toa husband 
unless her parents were dead” and the Court could be 
convinced *that no att@nyi to enter into conjugal 
relations would be made before maturity. B Navanit- 
LAL HuRdJIVANDAS v. PURSHOTTAM Huruivan, 28 BomeL. 
R. 143; A. I. R. 1926 Bom. 228; 32 B. 238 * 11 
$ inherltance—Guru and chela. See HINDU 

LAw— RELÊGI0US ENDOWMENT ` 703 
— Interpretation, 

In the administration ofthe Hindu Law it isenot 
the literal meaning of thg e@riginal text that is to be 
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. 
looked to. Though commentators may have been 
wrong in their {nigrpretation of an original text their 
opinion sheuld be enforced as having the sanction of 
usage B.KESARLAL GIRDĦARILAL DESAI V JAGUBHAT 
HIRALAL, 27 Bom. L. R. 226; A. 1. R. 1325 Bom. 405; 49 
B. 282 686 


sa Joint famliy—Alienation by juthe— 
After-born son, when may impeach. 
lf there be an alienation invalidly made by a 
Hindu father where a son was either born or in 
gremto matris, the rights of any after-born son attach® 
thereto and the latter is entitled to challenge the 
validity of the transaction. N GUNAJI v. RAMCHANDRA 


$ 948 





ee Debts—Goods supplied for fumilye 
busintess—Co-parceners* liability of. 

Where a debt represents money due for goods 
supplied fora Hindu joint family business, it is one 
for necessity and binding on the co-parceners, L Raw 
Gopar v. Buan RAM-MANGAL ORAND 163 
masaa Debts—Joint family property— 

Widow's right of residence and maintenance® : 

Where a debt is incurred for a family purpose and 
necessity, a Hindu widow's right to maintenance 
and residence in the family property must be post- 
poned to the just claims of her late husband's 
creditors. L LAKHO v. LACGHHAMAN Das, A. I.R 1926 
Lah. 241 ° -181 


e ` 
m Father, mortgage by—Mortgagee 

obtaining decree against father—Suit by sons 8 

contest mortgage—Burden of proof. ° 

Ina suit by the sons of a Hindu father to contest 
the legality of a mortgage executed by him of the 
joint family property, it is the duty of the mortgagee 
to prove the existence of a legal necessity. 

But if the mortgages obtains a decree upon his 
mortgage against the father, and thus the mortgage 
merges in the decree and ceases to subsist independ- 
ently, the burden lies upon the sons, if they desire to 
escape liability under the decree, to prove, the im- 
moral nature of the judgment-debt. O Kepsr Natu 
Y. SHANKAR DAYAL 250 
n —— Father—Sale in execution of decree 
against—Quantum of interest purchased—Question 
whether of fect or law. . i 
The question whether a purchaser on exocution of 











. a decree against a Hindu father got, the entire family 


property or only the father’s ehare therein is a nixed . 
question of law and fact, h : 

The nlere fact that the father might have tyansfer- 
red bis son@s interest affords no presumption that he 
had done so. p 

The fact that the sons have not been made patties 
to the proceedingein execution of a decree against 
father is a material element in considering whether 
the creditor aimed at the larger or was willing to 
limit himself to the minor remedy. M NATESA PATHAR 
v. Ganapati Subau, 23 L. W. 349 b 6 
— Manager, money lent by—Death of 
manager—Discharge, who may give. See Hifpu 
Law—Dents as ae 664 
Sen Self-acquisiions— Alienation —Will 

—Pension—Jagir—Priestly income. 

The father of an undivided family subject to 
Mitakshara Law has full powers of disposition over 
his self-acquired property. a a 

Jagir money as well as pension is the self-acquired 
property of each recipient though the jagir or the 

. pension may have continued from father to son. 
> os 
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Tncome from priestly-source is the self-acquired pro- 
perty of the man who receives the offerings though 
the offerings are made to him fur his being a member 
of a ancient priestly family. L Wazir Binen v. Mort 
SINGH 492 
— Joint family -Survivorship—Letters of 

Administration. See Couer Fres Acr, 1872, s. ne 

986 

— Partition. See Hixnnpu Law—Winow 932 

— Joint family —Sepgration -Separate 
acquisitions -Burden of proof. 

Where a party comes into Court’ claiming a share 
in a certain property, it liegupon him to establish the 
foundation of bis case, viz., that the property was 
Hindu joint family property, to which he as a surviv- 
ing member is entitled. . 

The presumption of jointness of a Hindu family 
does not arise where if appears that before the suit 
there has been a division of the family property ora 
separation in the family all the members of which are 
living separately, though the date of the separation is 
unknown. 

Where a family is admitted to be separate on the 
date of the suit, it is ona party who alleges that 
certain acquisitions were made at a time*when the 


family was joint to prove that.they were s0 made. 
e 








various causes and yet the family may continue joint 
in estate. In other cases separation may take place 
and yet partition of the famély property may be post- 
poned. A PARTAP NARAIN SINGH v. Ram Kumar SINGA, 
24 A. L. J. 513; L. R. 7 A. 230 Rev. 944 
— Step-mother, whether entitled to share. 

Under the Hindu Law a step-mother, with or without 
sans, is entitled to geta share on a partition amongst 
the sons. N PADMAN SINGH v. Supransar, 22 N. L. R. 
28; A. 1. R.1926 Nag. 291 791 
—— ~, whether transfer — Son's share, whe- 

ther liable to be attached in execution of decree. 

See TRANSFER oF PROPERTY Act, 1882, s. 53 282 
——— Religious endowment—Inheritance— 

‘Guru and chela—Deity, property belonging to— 

Manager, power of, to sue—Idol, status of. 

For purposes of inheritance under the Hindu Law, 
the relationship of a guru and his chela is that of 
father and son, and a chela is for this purpose tie 
grandson of his guru's guru and two chelas of the 
same guru are brothers and soon. There is no limit 
to which this principle may be extended. E 
eA manager of the property of a deity can sue as 
a next friend of an infant plaintiff for the recovery 
of property belonging to the deity even though 
thereis a flaw in his title as the mahant of the 
temple in which the dejty is lodged. 

A Hindu idol is a ‘jurBtic entity 





and has a 


“jufidical status with the powers of suing and being 


sued. lts interests are attended to by the person 
who hfs the deity in bis charge and who is in law 
its manager with all the powers, which would, in 
such circumstances, on analogy, be given to the mana- 
ger of the estate of an infant heir. N NANDKISHORDAS 
2. KALA Bat e 703 
———— Priestly income, whether constitutes 
self-acquired property of recfpicht. See HINDU Law 
—SELF- ACQUISITION . 492 
eea ma Shebaitship, alienation of—Distinc- 
tion between spiritual obligutions “and temporalities 
— Doctrine of benefit or necessity. 
The office of a shebai@ i. e., the spiritual rights and 
duties the fulfilment of which.is the primary iure 


. 


A separation in mess and worship may be due to ` 


e 
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tion ofa shebait, is not alienable. The doctrine of 
benefit or necessity is confined in its application to 
an alienation of the temporalities of the idol. 

There is a distinction between the shebait's obliga- 
tion to perform the spiritual obligations of his office 
and his obligation to manage the temporalities of the 
idol. A shebaitship is primarily and mainly a sacred 
office and it does not follow that because in certain 
circumstances a shebait may be entitled to alienate 
the temporalities, of the deity, in similar or certain 
circumstances he is entitled to transfer the spiritual 
duties and privileges which appertain to the office. 
O NAGENDRA Naru PALIT Yẹ ROBINDRA Narain Des, 30 
O. W. N. 289; 53 O. 132; A. I. R.1926 Cal 490 . 212 

Rellgious endowmest—Temple—Scheme 
of management—Practice,departure from—Right of 
worship—Levy of fees—Rules under scheme—Court's 
power to alter, 

A distinction must be drawn between a temple 
and its inner sanctuary. Every Hindu has a right ‘to 
enter a Hindu temple and obtain sight of the idol and 
perform his act of worship froma distance without 


` payment of fees. But the right of access to Holy of 


Holies fs not equally free and may be regulated by 
special rules. 

Rules framed under a scheme become a part of it 
and are liable to be superseded or altered by thé 
Court having power to modify or alter the scheme. 

A right of worship ata temple is not an absolutely 
unrestricted right. It” is subject to reasonabla 
regulations for preventing overcrowding, etc. Courts 


“ should be slow to recognise without proper evidence 


claims of right which would materially interfere with 
the rights of-trustees to regulate’ the worship and 
ceremonials of temples in the interests of the whole 
community. ; 

“Though due consideration is to be given to an estab- 
lished practice in an institution when framing a 
scheme, it is not necessary that scheme and rules there- 
under must conform to it. The interests of the institu- 
tion and the facilitating of the work of management 
are the primary matters for consideration both in 
preparing the scheme and making any modifications 
in it. There should be provided means of progress: 
even if it involves some departure from the establish- 
gd practize. B SHANKARLAL PURSHOTTAM Gor v. DAKOR 
TEMPLE COMMITTEE, 28 Bom. L. R. 309; A.I. R. 1926 
Bom. 179 47 
-— --— Şuccession—Fathers sisters son and 

maternal uncle, preference between. $ 

Under the Hindu Law prevailing in the Bombay 
Presidency the father’s sister's son is a. preferential 
heir to the maternal uncle of the deceased. B SAKHRAM 
NARAYAN PATVARDHAN v. BALKRISHNA SADASHIV MODAK, 
27 Bom. Is. R. 1003; A. I? R. 1925 Bom. 451; 49 di 

c wi 
--—— Mayukha—Sons of deceased_brother, 
whether entitled to succeed along with brothe®s. 

In the Mayukha the sons of pre-deceased brothers 
succeed-along with surviving brothers to the estate of 
a deceased Hindy. B KESARLAL GIRSHARILAL DESAT v. 
JAGUBHAI HIRALAL .27 Bom. L. R. 226; A. I. R. 1995 
Bom. 406; 49 B. 282 | . e 684 
———— Widow—Alienatron—Permanent lease by 

widow i consideration of alienee looking after her 

~—Legal necessity. 

A permanent lease granted by a Hindu widow in 
consideration of the alienee lodking after her and her 
property is for ‘good legal necessity and is valid. © 
Rasenpra Nata Das v. PEYARI Monan Das 321 
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————-Wldow, alienation by— Necegstty—Purehase 

of other properties—Benefit of estate. . 

If the parties who have to support an ‘alienation 
made by a Hindu widow caf show that the estate has 
been improved by selling immoveable property and 
buying other lands of equal or greater valus and more 
conyenient for cultivation and management, the Court 
will not set aside such a transaction. M SURYADEVAR 
MAHALARSHAMMA |. Vennam Nacayya, (1926) M. W. N, 
253; 23 L. W. 596; 50 M. L, J. 651; A. I. R. 1926 Mad. 
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— Alienation — Partial necessity — 

Principle to be applied—Tame-barred debts of 
husband. 


© In a case where the validity of a sale by a, Bindu- 
widow is in question and it is only in part supported 
by legal necessity, the proper principle to be applied 
is not whether the bulk of the sale consideration was 
taken for legal necessity, but whether the portion 
which was not taken forthe said purpose was such 
a small fraction of the total consideration that it might 
reasorfibly be left out of account. 

If asale has been made inorder to discharge a 
debt the essential point involved is whether on the 
date of the sale there was any pressure on the widow 
to meet this debt. The fact of its being time-barred 
is not conclusive on the question of the obligation 
resting on the widow to discharge, N Govinpa v. 
KRISHNAJI 1002 

effect 


2. Co-widows—Partition, of— . 
Altenation by one widow, whether binding upon co- 
widow. . $ 

Where the widows of a separated Hindu governed 
by the Mitakshara Law succeed as co-heirs to the 
estate of their deceased husband, a partition of the 
estate between them can in no circumstances have 
the effect of destroying the right of survivorship, and 
whatever may be the authority, under a friendly 
arrangement, of each widow to enjoy the usufruct of 
a separate portion of the estate, there is no right of 
alienation by one widow alone, which will bind the 
other widow after her death! It is the right of each of 
the co-widows to enjoy her deceased husband’s pro- 
perty by partition interse, and she can assign her 
share to any one she chooses and if she has already 
obtained her share by partition, she can alienate that 
share; but in either ease the assignment or alienation 
cannet take effect or have validity beyond her life- 
time. It is good as long as she lives, and on her death, 
her interest in the property ceases and the ghare goes 
to the surviving co-widow. O Gaya Kunwar v. GAURI 
30. W.N. 414 
— Debts—Charge on estate, 

Even the fullest legal necessif®* cannot make a 
debt inourred by a Hindu widow a charge on her 
husband's estate after her death unless she speci- 
fically creates that charge. A personal debt of the 
widow is payable out of the income of the estate 
unjil she declares her inability to pay it herself by 
alienating a part of the estatg to pay it. N BISHESHWAR- 
pas Daca ge Anson SINGH, A. I. R. 1926 Nag. 334 394 
—,.——— Maintenafice, right of. See HINDU 
Law—Jornt FAMILY 181 
Maintenance—Unchastity, effect 8f— 

Reversion to moral life, effect of—Bare maim 

tenance. e : 

The right of a Hindu widow to maintenance is de- 
pendent upon her continuing to be chaste. In case her 
incontinence is proved she forfeits that right, èe , 

6 z 
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Where a Hihdu widow, who has been unchaste, is 
proved to have%giyen up the life of unchastity she is 
entitled to bare maintenance which should ordinarily 
be fixed bya rough and ready reference to the general 


-condition of the family as disclosed in the evidence 


The amount of maintenance should be the bare 
minimum which is necessary in order to enable the 
widow to live. B BAIKUBAI Yesawantrao MEHER v. 
HARIRA SAWALARAM MEHER, 27 Bom. L. R. 13; A.I R. 
1925 Bom. 153; 49 B. 459 665 


Widow, powers of -Family arrangement. 6 

A Hindu widow is entitled to protect a right pur- 
ported to be given to her under her husband’s Will, 
and to make a compromise with a contesting party in 
defeyge of that right, provided always that the trans- ə 
action 4s a whole is fai and reasonable from the 
point of view of reversioners. 

A Hindu died leaving behind a widow and four 
married daughters. By a Will left by him, the widow 
wagegiven authority to adopt a son, and was also 
appointed executor of the estate. An application 
being made by the widow for a Probate of thee Will, 
certain objections were raised to it by the daughters, 
and an administrator pendente lite was appointed 
thereon. Some sort of family settlement was brought 
about among the members by the intervention of 
friends, the objections were withdrawn, and the 
widow paid a stm of Rs. 30,000 to one of the 
daughters in pufsuance of the settlement. Subse- 
quently, in, accordance with the provisions of the Wille 
the widow adopted a son who about seven years after 
the settlement brought a suit contesting the payfhent 
of Rs. 30,000 to the daughter: 

Held, (1) that qua executor it was a breach of trust 
for the. widow to spend the testator’s property in 
puying off disputes about the Will ; 

(2) that, however, whether the Will was bad or 
good everything went to the widow herself as a 
Hindu widow and she was fully entitled to represent 
the estate, and consequently a payment out of the 
estate was payment out of the beneficiary interest 
which atthe moment was the widow's ; 

(3) that the arrangement which was made, was 
within the powers of the widow, and it was a benefi- 
cial and not an improper arrangement ; 

(4) that the fact of the estate being at the time of 
making the arrangement in the control of the ad- 
ministrator pendente lite did notafidet her powers to 
make it. e 

. Afamily arrangement by a Hindu widow, a limited 
owner, enigred into with reversioners, therfselves 
limited owners, cannot cure an act which is otherwise 
wrong. eo 

There can be no family arrangement in the Strict 
sense of the term, where it is not proved who the parties 
were to the settlement and what were the terms settled 
upon. C SuDHIR Cuanpra Das v. INDUMATI CHAU- 
HURANI, 43 O. L. J. 187; A. I. R. 1926 Cal. 627 616 


——_--_— Surrender. See Courr oF Warps ACT, 
1879, s. 60 830 
—— WIT, construction of—Disposiiion to named 
person and ‘his male heirg’—®Estate-in-tail® 
When a Hindu bequeaths property to*some one 
and dis male heirs, he means that the property should 
devolve upon the legatee and the male heirs in 
succession and thereby creates an estate-in-tail in 
favour of male heirs. Such a Will fails in its entirety, 
the estate created being unknown to Hindu Law. 
When a person devises property to a person and 
e . ee: 
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Hindu Law—coneld. ain > 
“his male heirs” and then lower down, instead of re- 
peating the expression uses the expression “aforesaid 
person and his heirs” it cannot be said that he intend- 
ed to change the course of devolution’ of the property 
already provided for in the preceding clause of the 
Will M Mapura HINDU Persasxenr Funp Lp. v. 
KAMAKSHI Asan, (1426) M. W. N. 187;50M. L.J. 
353; A. I. R. 1926 Mad. 492 487 
Inam. See TRUST 489 
- , Sarva Dambala. è . 

The phrase “Sarva Dambala inam” only means 
that no money payment is insisted on the holding of 
the inam and if does not ngcessarily show that it is 
not a service inam. M Tapanki BRAHMAYYA V. PUVVALA 
Mapuavan, 50 M. L, de 282; A. I. R. 1926 Mad. 496 489 


——— Service inam, reSumption of—Nature of ser- 
vice inams—Incidents of service—Presumplion of 
grant in lieu of wages, permissibility of—Right of 
resumption—Burden of proof—Mudam service, duties 
of. 
To determine whether a grant of a service inam 





land is resumable or not, regard must be had to the . 


nature of the tenure, whether the grant was made in 
lieu of wages for service or whether it was, an abso- 
lute grant subject to the condition of the performance 
af the service. In grants of the former description, 
the relation between the grantor and the grantee is 
that of master and servant, and the grant may be 
resumed on the services being dispensed. with. Ina 
grant of the latter description, t.e., one burdened with 
service, it isan absolute grant with a condition ah- 
nexed to it, namely, the rendering of service. In the 
absence of provision to the contrary it is only on 
breach of that condition and on the grantee commit- 


ting default in the performance of that service that 


the grantor becomes entitled to resume the grant. 

Where there isa grantin writing and it is preo- 
duced, on a construction of it will depend the nature 
of the tenure, whether the grant was made in lieu of 
wages ‘cr was burdened with service. But where, 
either the original grant is not in writing or in any 
event is not before the Court, the nature of the tenure 
can be determined only én the evidence given and 
the facts and circumstances of each case. 

When the *question arises as to the class to which 
a specified grant belongs, there is no presumption 
that the grant was one made in lieu of wages for 
services. Nor can such a presumption arise even 
where it is proved that the services are personal.: 

he burden of proving the right of resumption lies 
on a plaintiff who seeks to resume. 

Presumptions are not made at random. In order to 
raise a presumption some connection must be shown 
to exist between the fact*provgng and the fact to be 
proged, which warrants an inference from the one to 
theeother when the two are brought into proximity. 

The duties of mudam service consist in looking 
after the harvest of the crops, watching the heaps 
of harvested produce, placing seals upon them, pre- 
venting removal pf cow-dung from waste lands and 
general supervision of harvest operations. M Kanpapa 
‘THIRUVENKATA CHARLU v. SHAIK ALTOO SAHIB, 50M. L. 
J. 251; (1926) M. W. N. 394; A. TR. 4926 Mad. 411 

~ 458 


14 x 
income Tax Act (XI of 1922), ss. 2 (4), 411), 6, 
42 (1;—Non-resideni assessee, liabilfty of, to income 
taxz—Non-resident lintited company in India engaged 
in manufacture and export of worked up goods and 
raw materials— Principles of assessment. 


Vol. 94). 
@ A 
Incdm’ Tax Act—1922—contà. ` 


‘Under s. 42 (1), Income Tar’'Act, all profits or gains 
accruing or arising toa non-resident, whether direct- 
ly, or indirectJy, through or from any business connec- 
tion or property’ in British India are deemed to be 
income accruing or arising within British India. 

A limited Company was registered in London under 
the English Companies Act with its headquarters in 
London and was admittedly a non-resident of British 
India. It carried on large business operations in 
Burma in connecéion with rice, timber and cotton. It 
also had various rice mills, saw mills, cotton ginning 
mills and vegetable oi] mills in Burma whereby com- 
modities or raw material ewas worked up into forms 
suitable for use. The Company exported the material 
thus worked up as wellas raw ®munodities without 
working them up in any way: 

Held, (1) that in determining whether any income, 
profits or gains arise or acerue, it is not only the last 
stage of the accrual that has to be looked to but the 
previous stages also have to be taken into considera- 
tion and that, therefore, the mere fact that produce 
of the Company was sold in London and tbe money 
“was received there did not prevent profits or gains 


« @ er . . 
accruing or arising or being deemed to accrue or arise- 


in British*India from being taxable under the Income 
Tax Act; P 

(2) that no distinction, so far as liability to income 
tax was concerned, could be drawn between profits on 
produce which had undergone some process of con- 
version or working up bf the assessee in Burma, ande 
profits on produce purchased by the assessee in Burma 
and exported in the same form as when purchased ; 

(3) that in arriving at the amount of profits liable 
to income-tax, a reasonable commission, agents’ 
commission, should be allowed on goods exported and 
sold in London; 

(4) that profits arising from contracts of insurance 
entered into by the Head Office in rice cargoes con- 
n to it by the Rangoon branch were not taxable in 

adia; 

(5) that commission earned by the Company through 
its export department on stores, etc., purchased and 
shipped from the United Kingdom to Burma could 
not be assessed to income-tax. R COMNISSIONER OF: 
Income Tax v. STREL BROTTHERS & Co., 3 R.6614; A. I. R. 





T926 Rang. 97 ; 466 
— 8, 13. : 

See Income Tax Act, 1922, s. 22 (4) 150, 615 

- $. 22—Assessment—Procedure. e 





An Income Tax Officer should be governed in his 
procedure by jyidicial considerations. He should basa 
his assessment on legal and not on mere hearsay 
evidence. L Bais NATH v. Commissioner, Income Tax, 
LAHORE, A. I. R. 1926 Lak. 238. 156 


— 8$. 22 (4),23 (2), 13, 37—Accounte, pyo- 
duction of—Assessment without opportunity to 
justify accounts— Legality— Procedure of Income 
Lax Officers—Accounis as basis for assessment— 
Peity traders, accounts of. 

Prodiction by gn assessee of his a@counts isa sub- 
stantial compliance with the notices received undar 





s. 22 (4), Income Tax Act, andethe Income Tag Officer, 


is not justified in réjecLing the return and the accounts 
and in assessing ona rule of thumb until he has 
given notice to the assessee under s. 23 (2) of the Act 
to appear before “him and justify his return. . 

When a return is furnished®and accounts are put 
in, in support of that return, he accounts should bs 
taken as the basis for assessment. They should not 
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be rejected because they are complécated.- Strictly 
regular accounts are not available ‘particularly in the 
case of petty traders who very often have only a poor 
knowledge of accounts. - or 

Section 37 of the Income Tax Act indicates that the 
procedure of the Income Tax Officers is of a judicjal 
najgire and in making assessment they should proceed 
on judicial principles. If evidence is produced by the 
assessee in support of his return it should be accepted 
unless it is rebutted by other admissible evidence and 

®not by mere hearsay. L Dont OHAND-DHANI RAM v. 
COMMISSIONER oF Ixcomz Tax, PUNJAB, 8 L. L.J. 106: 
A. 1L: R. 1925 Lah. 161; 7 L. 201 . 614 
—e-—— — 88. 22 (4), 23 (2), 13 proviso—Returns by 

e assessee incomplete or a incorrect- Procedune in 

assessment. 

Whena return furnished by an asseSsee in com- 
pliance with a notice under s. 22 (4) of the Income Tax 
Act, is found by the Income Tax Officer to be incorrect, 
the proper procedure for him is not to compute™the 
income as he thinks fit but to serve the assessee 
with æ notice under s. 23 (2) requiring him on a date 
to be specified therein, either to attend at the Income 
Tax Officer's Office or to produce or to cause to be 
produced any evidence on which he intends relying 
in support of his return. Non-compliance with this 
procedure makes an assessment illegal. 

Proviso to s. 13, Income Tax Act, applies only where 
no method of accounting has been regularly employed 
er where the method employed is such ghat in the 
opinion of the Income Tax Officer, the income, profits 
and ‘gains cannot properly be deduced therefrom, 
L In the matter of INDIAN Income-Tax Aor, A. I. R. 
1926 Lah 201; 71, 138 150 
——— 8.37 (22). SeeIncoomm Tax Acr, 1922, s. 

_ 22 (4) 615 
——— 8. 42, See Income Tax AoT, 1922, s. 2 (4) 

466 

S. 66 (3)—Income Tax Officer's decision on 

method. of accounting—Finality, 

‘The proper stage for questioning the competency to 
issue a mandamus under s. 66 (3), Income Tax Act, is 
the date of hearing the application and the question 
cannot be agitated after an order has been passed on 
the application. L Goxan Cyanp Jagan Nata, 
COMMISSIONER OF INCOME Tax 128 
ma mmm $, 66 (3)—Mandamus, competency to issue, 

when should be thdllenged. 

Income Tax Officer is the sole arbiter on the ques- 
tion of the possibility of deducing the income, profits 
and gaits from the method of accounting employed 
and an assessee is not entitled to challenge his opinion. 
L QGoxau Cuanp-Jacan NATH v. COMMISSIONER Or 
Incout Tax, PUNJAB ‘ 128 


° 
Inherent powers of Court. See PROBATE AND 
ADMINISTRATION ACT, 1681, s. 50 329 
—, when to be exercised. 
It is not ogen to the Court to invoke the inherent 
powers overriding distinct provisions in the C. P, C. 
C RAJANI KANTA Dey v. KHATIR MANOMED 393 


Inherent powers of Police. See Cancurra Ponjen 
Act, 1866, s. 78-A ° 266 
Insolvency—Property sold by Receiver as belonging 
to insolvent--Claim to such property by third person 
dismissed—A ppeal—Receiver necessary party. _ ° 
In an appeal by a claimant whose claim with regard 








to a property sold by the Receiver as belonging toan - 


insolvent has been dismissed, the Receiver is a neces- 
sary party. L CHIRANJI Lay v. MUNSHI 


6Q° 


. 
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Insolvency Rules ofCaloutta High Court, rr. 74, 
150. See PRESIDENCY Towns INSOLVENOY Act, sed 
8.15. : 5 


Interest. See PARTNERSHIP 306 

— Deore silent as toseinterest—Interest, recovery 
of, in execution Damages, recovery of, in separate 
suit. 

Where .a decree for maintenance is silent as to 
future interest, interest cannot be recovered in ex- 
cution proczedings on arrears of maintenance re- 
maining due under the decree, but it may be re- 
covered as damages for detention of decretal amount 
by a separate suit. C Narzsau CHANDRA BOSE V, 
JÊRISHNA BHABINI Dasi, 530. 42; A. L R.1923 Oal. 
505 s 997 





Interest Act (XXXII of 1839), S. 1, applicability “of e 


—Contract Act IK of %872), s. 78—-Payment made 
by plaintiff on behalf of defendant—Interest, 
whether can be allowed. 

The Interest Act forbids nothing. It permits the 
Coust to allow interest in certain circumstances, but 
does not limit the allowance of interest to those cir- 
cumstances. . 

Itis hard tp imagine a case in which the Court is 
permitted to allow interest by the Interest Act, which 
it is not expressly permitted to allow hy some later 
Act, so that the Act as it contains nothing prohibitory 
is now obsolete unless such a case exists. 

Where one persbn makes a payment on behalf of 
another under th€ mistaken impression shared by both 
of them thgt he is bound to make the payment, he is, 
entitled to recover the amount of the payment from 
the person on whose behalf it was paid together ‘with 
interest. N HARIDAYAL v. SuNpERLAL, 21 N. L. R. 16; 
A.I. R. 1925 Nag. 451 647 


Interpretation--Ancient grant. ; 

Should the general words of an ancient grant be un- 
certain they may be fairly explained by subsequent 
usage. P O Secretary or Starr FOR INDIA v Jyorr 
Prasnap Sinon Deo, A. I. R. 1926 P. C. 41; 30 0. W. 
N. 745; 24 A. L. J. 161 . 974 


Interpretation of Statutes. See RAILWAYS Act, 
1890, s. 113 742 
There is a presumption that the Legislature when 

it repeats in a latter Act an expression which has ob- 

tained a settled meaning by judicial construction, in- 
tends the words to mean what the? meant before. 

A Suzoram SINGH v. BABU Sinan, 24 A.L. J. 295; 98 A. 

302 . : A 849 





“e 

Where an Act says that a person may presenta 
petition toa particular Court, it must be inferrgd 
that it means that, the Court shall have power to 
entertain and decide the petition. 

Generally a qualifying word ina Statute must be 
made to qualify the word nearest to it. O ROBERT 
Henry Leavon v. Erue May Leapon, 3 O. W.N. 406; 
13 0. L. J. 236; A. I. R. 1926 Oudh 319 ° 952 

Evidence Act v. Cr. P. O. See Evipence Aca, 

1872, 5. 27 . . 901 
——— General Statute v. Pareicular Statuite—Repeal, 

constructive. ' O : 

Its a cardinal rule of interpretation that a general 
Statute is to be construed as not repealing a particular 
one. : . a . 

A repeal by implication is only effectede when the 
provisions of a later enactment are so inconsistent 
with gr repugnant to the provisions of an earlier one, 

A is 
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that the two cannot stand together. L RANNUN v. 
FEeweeror, A. I, R. 1926 Lah. 88; 7 L. 84; 27 Cr. L. J. 
09 901 
, rule of. ` 

Itisa rule of interpretation of Statutes that new 
powers must be conferred by clear and unambiguous 
language. The more defective and open to objection 
the language of a Statute, the greater the necessity 
to apply the canons of construction. O Bris RAJ 
Cuanpra v. SUuBHADRA Kuar, 3 O. W.N. 321, A. I. R. 


e 1926 Oudh 32t 294 
Jagodih Lat. See Cuora NAGPUR AND RAMGARH 
JAGIRS . 1007 


Jews —Marriage lawerpplicable—dMonogamy—Divorce, 
claim of, by Jewish wife—-Grounds—Dissolution of 
Jewish marriage, how effected—Decree nisi— 
Alimony. 


Jews in Bombay, generally speaking, are monoga- 
mous, and a husband cannot marry a second wife 
during the lifetime of her first husband except in 
certain specified exceptional cases. 

A jewish wife can claim divorce on accoynt of 
repeated ill-treatment received from her hysband or - 
turning her out of doors or prohibiting her from 
vdsiting her parental home. 

A Jewish marriage can be dissolved by Courts of 
State and it is not nesessary to obtain a ritual ‘get’ or 
‘bill of divorcement’ executed by the husband. 

* The Court may in a case where the parties are Jews 
grant a decree nisi for dissolution of marriage. 

It cannot be doubted that the Court has also power 
among the Jews to granta permanent alimony. B 
RACHEL BENJAMIN v, BENJAMIN SOLOMON BENJAMIN, 28 
Bom. L. R 328; A. I R. 1926 Bom. 169; 50 B 369 59 


Jurisdiction of Court—Appellate Court assuming 
jurisdiction—Second appeal—Revision. 

Ifan Appellate Court having no jurisdiction to 
hear an appeal assumes jurisdiction and’ passes an 
order, a second appeal would lie, andin any case the 
High Court would have power to revise that order. 
A Hira Lar v. Tikam SINGH 1 


Jurisdiction of Civil Court. 3 
See Co-OPEBATIVE SOCIETIES Act, 1912, s. 42 (6) 40 
See Maneras Districr MUNICIPALITIES Act, 1920, - ° 


546 
See Oups Rext Acr, 1886, s. 107-H 343 


Lahore High Court Rules and Orders, Vol. V, 
Ch. XVII, r 8—Fees of Counsel—Appeal from 
order of allotment of properties in partition suit— 
Power of Court to fix fees. 


An appeal from an ordą allotting certain properties 
to the respective parties in % suit for partition of 
immovesble property, after passing of the pre- 
liminary but before the final decree, is an appeal from 
an order®n miscellaneous proceedings and the Court 
has discretion to fix fees of the Counsel as in miscel- 
laneous proceedings. L ABDUL Ras v. RAHIM BAKHSH, 
8 L. L. J. 99; A. I'R. 1926 Lah. 320 , "627 


- Ch. XX, r. 1—-Documents, printing of. * 
«The pdtty on whom fhe duty falls for having a. 
document printed is not the party which relies on 
the document in the sense that he produ&ed it, but 
the party for whom in appeal the document is ne- 
cessary and essential, agd it is as necessary and essen- 
tial to an appellant whojimpugns the correctness of 
a document or contends that it has not been cor- 





TA a 


` tion of negligenge on his part. 
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rectly weighed and interprêted that it should be 
priated, as that the judgment which he attacks 
should be printed. L JAWAHAR SINGH v. SECRETARY OF 
Srare ror Infra; 8 L. L. J. 114; A. L R. 1926 Lah 292 
635 

Lambardar—Suit for profits against lambardar— 
Negligence, what is—Patwari's register, reliance on. 
Prima facie when the collection of profits by a 
lambardar is grossly inadequate, there isa presump- 


A patwari’s register cannot be safely relied on as a 
conclusive piece of evidente with ragard to amounts 
collected. A Cuaturi La, v. LAKHMI Cann, L. R.7 A. 
176 Rev. 389 


Land Acquisition Act (lof 1894), s. 9 (2)— 
Formal statement of claim, putting in of—Uncertified 
copy of sale-deed, sending of. 

Section 9 (2) of the Land Acquisition Act requires 
all persons whose land is taken .under the Act and 
who have any occasion to advance any -specific claims 
to the land which require to be considered, to state 
the nature of their respective interests in the land 
and th: amount and particulars of their claims to 
compensafion for such interests. Merely placing 
before the Collector an uncertified copy of the sale- 
deed of the land of which the land acquired formed a 
part does not satisfy the requirements of the section. 

A District Court, when acting under s. 25 (2) of the 
Land Acquisition Act, egnnot award a sum exceeding 
the amount atvarded by the Collector. L Orrenr Barf 
or INDIA LTD., V. SECRETARY OF STATE FOR INDIA 245 
——--——- 8, 26. See C. P. O, 1908, O. XLI, r. 1 145 
-3, 54—Appeal, proper stage for—Apportion- 

ment of claims—Duty of District Judge. 

Section 5Ł of the Land Acquisition Act contem- 
plates only an appeal from a final award or part of a 
finalaward. Where a question as to apportionment 
has been referred to the District Judge, unless he 
has decided that question there is no final award 
which can be appealed against. 

A District Judge is bound to decide the question 
of apportionment when it is referred to him and the 
existence of a civil suit between the parties does not 
affect his jurisdiction to decide that question. L Dro 
SARAN Das v. SECRETARY OF STATE FoR INYA 249 
Landlord and tenant—Eviction, is— 

Suspension of rent. 

Eviction is not a mere trespass but is something of 
agrave and permanent character done by the lald- 





what 


lord with the intention of depriving the tenant of the- 


enjoyment of the demised premises. 

The facts necessary to cause suspension of rent 
must be distinctly found in grder to bring into opera- 
tion the rule of suspesion of rent which. has been 
applied as a punishment to the landlord for his illêgal 
acts. 

Mere mistake of landlord in including in a®previous 
decree lands not forming the subject-matter of the 


“suit in consequence of which they were sold, would 


not entitle the tenant to suspensi@a of rent as the 
error,could havé been rectified by the tenant. sC BIsEs- 
WAR SARKAR p. KALI Ciaran, e 418 
iax-proptiethry tenant. 

AN ex-prpprietary tenant is nota tenant of the one 
particular proprietor who purchases sir land but is 
a tenant of thè whole proprietary body A Soman 
Lan v. MAKHAN Lar, L. R. 7 A@163 Rev. 171 
Gift by lessee of hie holding—Lease of same 
by zemindar to dopee—Termination of lease—Leage 
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by lambardar—Subsequent lease dy co-sharers— 

Priority—Suit by lessee again%t subsequent lessee 

for recovery of possessioy-—Non-joinder,of landlord, 

effect of. 

Ifa tenant of a holding gifts it away and the 
zemindar also grants a lease of the same to the donee, 
the first tenancy terminates. i ? 

n U. P. a lambardar is presumed to have, by 
established usage or with the consent of the whole 
body of co-sharers, i. e., zemindars, the power to grant 


@ leases, and unless the contrary is proved, the mêre fatt 


that some of the oo-sharers also signa leaše alóng 
with the lambardar does not invalidate. the lease. “ 
JE a lambardar authorised to grant lease on behalf 


e of the whole body of co-sharers leases a land, a 


subsequent leaseof the.sanfe by the whole botly of cc- 
sharers will have no priority over the earlier one. 

The non-joinder of the lessor does not affect a suit 
by a first lessee against the second lessee for recovery 
of possession ofthe property on the ground o$ his 
lease being prior. O KARAMAT Kuan v. YASIN KHAN 

e 





— Lease—Covenant providing for assignment 
subject to consent of landlord—Consent withheld 
unreasonably, effect of. ` 
Plaintif obtained a lease of a piece of land from 

the defendants which contained a.covenant that the 
demised premises and the buildings erected thereon 
should not be assigned without the congent in 
writing of the defendants, but that such comsent would 
not pe unreasonably withheld in the case ofa res- 
pectable and responsible person. Plaintiff erected 
certain buildings on the land demised and entered 
into an agreement with a tenant to take the buildings 
on rent. Defendants, however, withheld their consent 
and plaintiff thereupon filed a suit for a declaration that 
the refusal of the defendants to consent to the agsign- 
ment was unreasonable and that the plaintiff was 
entitled to assign the lease without their consent. It 
was found that the proposed. tenant was a respectable 
and responsible person and that the defendants had 
withheld their consent owing to the fact that there 
had been adispute between them and the proposed 
tenant with regard to another letting: 

Held, that the refusal of the defendants to consent 
to the assignment was unreasonable and that the 
plaintiff was entitled to the declaration sought for by 
him. B RATANJI DORARJI v. Kisanpas TRIBHOVANDAS, 
27 Bem. L. R. 340; A. I. R. 1925 Bom 302 923 


e- Monthly tenancy--Notice to: quit “expiring 
on last day of tenancy, validity of—NoPice expiring 
with expiration of Bombay Rent (War Restrictions) 
Noe, validity of. 





In the case of a monthly tenan@ a month's notice - 


to quit expiring on the last day of the tenancy is a 
valid motice' so as to terminate the tenancy. 

There was nothing in the Bombay Rent (War Res- 
tréctions) ct which prevented a landlord from 
giving a notice to quit expiring with the expiration 
of that - Act. P MAHOM EDALYY EBRAHIMJI V. ABDULLAH 
Kazi, 248om. L. R. 192; A.J. R. 1925 Bom. 167 
$ 2 | 631 
--— Occupancy holding, non-transferable, transfer 

of ~Rent, suit for, whether lies—Suit by transferee 

for declaration that rent-decree is void, maintain- 
abiity ofe : 

Where an occupancy tenant of a non-transferable 
holding transfers such holding, the landlord may, it 
he chooses, ignore the sale and bring a ren® suite 

e $ 
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as against his tgnait, and in execution of the decree’ 
obtained in such sait proceed to bring the holding 
to sale, e`- A 

Tn such a case the trangferee of the holding has no 
locus standi to maintain a suit for a declaration that 
the decree obtained by the landlord is invalid. Pat 
LAGHMAN SAHAY v GAURI OHARAN Manton, 7 P. LT. 
127; (1926) Pat. 99 586 


— Parti land—Presumption as to ownership of 
talugdar—Possession of tenant —Adverse possession 





—-Tenant, whether can put structures on land without® 


permission of landlord—Tenant's right to retain 

possession over land held for more than 12 years. 

It is settled lew in United Provinces that whew a 

opmwétor of 
Laas See thereol, his possession over the lands 
situate in that village which bearthe character of 
waste land, tank land and jungle land must be pre- 
sumed. 


“Where a person is admittedly a tenant, his posses- . 


sion of the land must be deemed to be in that very 
capacity unless it be shown by satisfactory evMlence 
that it was of a contrary nature. i 

“The tenants residing in a village who are in the 
enjoyment of the land in front of their houses, the 
title of which is with the landlord, are not entitled, 
according to the custom prevailing in Oudh, to put 
up structures on, fhe land- without the consent of the 

ndlord. K ; 

lanak tenant in a village has been in possession of a 
plot of land as sahan darwaza for more than 12 years, 
he obtains a right by such possession to remafn in 
actual enjoyment of the land and the landlord cannot 
deprivehim of such enjoyment. O Huras v. BARKATUN- 
nissa Becum, 3 O. W. N. 475 1034 


——--— Premises damaged by combustion of cotton 
~ stored- -Liability of tenant. 

in Agra,on 25th ete 1920, defendants hired 2 
room on the ground floor of the plaintiff's house 
and stored therein 388 bales of cotton. The cotton 
was of 1919 season and remained in that room 
throughout the hot weather of April, May and June 
1920. There were three doors to the room but no 
ventilation and when the doors were shut the whole 
room was a sealed chan:ter. Some days prior to 28th 
July rain had been falling. At 4 P. M, that 
day the cotton was found to be on fire and the fire was 
not got under until great damage had been dowe’ to 
the upper portion of the house: | 

Held, that the defendants were liable for damages 
on the ground that the fire which occured would not 


have happened had the defendants exercised proper: 
a 


watchfulness and control over the cotton. The¢ 

the exclusive cont®ol and custody of the cotton and 
must be presumed to know the degree of care required 
by persons who store cotton in India in bulk in un- 
ventilated rooms during months of April, May, June 
and July. A Mur OHAND-NEMI CHAND v.e BaspEo-Raa 
Sarvup, 24 A. L. J. 420 425 


Rent, non-paymént of, in Revenug Records— 

Relation between parties. e : e 

Where, though the plaintifs and defeħdants are 
shown in the Revenue Records as landlords and tenants, 
those very records shéw that the defendants never 
paid any rent and were in possession as, trespassers, 
the relationship of landlord and tenant is not es- 
tablished between the parties. L RAHMAT ULLAH v. 
NAWOB f 417. 





INDIAN CASES. 


a village is proved to be in rent collect- ø 


e (1926 


Landlord and tenant—conid. or 
‘Sharing in cultivation’, meaning of. See O. 

P. ©., 1908, s. 100 ` “1909 
Suit for rent by co-sharer, landlord— 

Abatement, plea of, whether can be *aised—Measure- 

ment, whether can be claimed. 

In a rent suit the tenants are not precluded from 
raising the question of abatement ofrent by reason 
of the fact that the suit is one between one of several 
co-sharer landlords and the tenants, when the plaintiff _ 
co-sharer under an arrangement between himself and 
his other co-sharers and the tenants has been collect- 
ing his share of the rent separately. 

When deduction or abatergent of rent is claimed by 
a tenant in a suit for rent he may insist on a measure- 
ment and an order f@ measurement must be made if 
a case justifying or necessitating the order is made 
out. CStvapas Dutra v. BIRENDRA Krista DUTTA, 43 
C. L. J. 116; A. I. R. 1926 Oal 672 844 


— Suit for possession—Plaintiff's title estab- 
lished but not contract of tenancy—Defendant's 
possession permissive in inception—Adverse posses- 
sion—Decree for possession. ; 

Where the plaintiff's title to the property glaimed 
has been established and also that the defendant has 
been in occupation of that property by permission of 
the plaintiff, the plaintiff would be entitled ‘to a decree 
for possession in spite of the fact that he may have 
failed to establish the contract of tenancy set up by 
him as the basis of his claim. | 
* The principle of law that possession prima facie 
may be considered adverse cannot apply toa case 
where the possession of the defendant in its inception 
is of a permissive nature. O AHMAD SHARIF Vv, Umrao 
Bee, 3 O. W. N. 460; A. I. R. 1926 Oudh 353 - 779 


Transfer by tenant—Acceptance of transferee 
as tenant, 4 : 

A landlord cannot be taken to have accepted a 
transferee from his tenant as his own tenant, merely 
because he’ brings a suit for possession against the 
transferee, which suit isnot proceeded with and comes 
to nothing. C SIATAJ SHAIKH v. BrsHnupas Duar 400 

Village abadi—-EHjectment—House built by 
tenant—Right of tenant to retain house. 

A tenant gannot be ejected from the house in the 
abadi of the village as long as he retains any interest 











in the village. O Manant Dass v. Rau GHULAM 399 
Lease, See LANDLORD AND TENANT ' 3 
— Life-estate—Lease-money—Personal debt— 


Rent, when due. i 

Rent due by a lessee to a lessor holding a life-estate 
isa personal debt to which a personal ‘heir of the 
lessor would succecd on his death even though the 
property in respect of whjch the rent is due cannot be 
inherited by such heir. bd š 

The rent of a leased property is due as soon as the 
lease is granted, although it may not be payable tilla 
particul@r time. 

The fact that a life-estate-holder dies before the 
rent in respect of the estate becomes payable would 
not make it any-the-less his personal debt. N Maruti 
v. Uxarna, 22 N. L R13; A. L R. 1926 Nag. 314. 741 
—— second lease for- convenient user of land 
° under first lease—Presumptiĝn ‘us to incidents of 

second léase—Indejinite tenancy, duretion of— 

Yearly rent— Presumption asto nature of tenancy. 

Where a land is taken on lease for*the- convenient 
use and occupation of*other premises already taken 
under a lease, there is ne presumptipn that incidents 
of the first lease also attach to thessecond. 


. 





vid | 


Te 6. 
Lease—coneld. 


The question whether a lease tor an indefinite term - 


enures for the life of the grantee and cannot be put an 
end to by a etice to quit, depends upon the terms of 
the lease. . 3 

In the absence of anything to show the contrary an 
agreement to pay annual rent indicates that the 
tenancy is yearly. O CHANDI OHARAN MITRA v. 
ASHUTOSH LAHIRI, 53 ©. 95; A.I. R. 1926 Cal. nieg 


Legal Practitioners Act (XVIII of 1879), ss. 12, 


13, 14—Legal Practitioner committing criminal 

offence—Procedure. : 

Where a legal practiti®ner is suspected of having 
committed a criminal offence, pgoceedings under the 
Legal Practitioners Act should not be taken, but if it 
is thought necessary, action should be taken by way 
ofa criminal prosecution. O EMPEROR v. RAJENDRA 
Kumar Doutta, 30 C. W. N. 186; A. L R.1926 Cal. 502; 
27 Cr. L. J. 701 : 893 


Letters Patent (Bom.), cl. 12—Jurisdiction to 
entertain matrimonial suits between Jews, 

Clause 12 of the Letters Patent of the Bombay High 
Court gives that Court jurisdiction to entertain a suit 
arising owt of matrimonial disputes between Jews and 
the law applicable would be Jewish Law “with such 
adaptations to the circumstances of the case as justice 
may require.” B BENJANIN vV. BENJAMIN, 28 Bom L. 
R. 328; A. I. R. 1926 Bom. 169; 50 B. 369 59 


Letters Patent (Lah), cl. 10, See ©. P. C., 19089 
s. 47 521 


Letters Patent (Mad), cl, 15—Order refusing leave 
to file memorandum of objections in forma pauperis 
—Discretion—Interference in appeal: 

When the order complained of in an appeal under 
cl. 15 of the Letters Patent is merely the result of the 
exercise of discretion on the part of the Judge ina 
matter which was a proper subject for the exercise of 
that discretion, the Appellate Court would rightly 
decline to interfere. : 

Quere.—Whether an order refusing leave to file a 
memorandum of objections .in forma ‘pauperis is a 
judgment under cl. 15, Letters Patent. M PARVATHI 
AMMAL V. VENKATESHWARA ATYAR, (1926) Me W. N. 255; 
23 L., W. S11; 50 M. L. J. 426; A. I. R.1926 Mad. 656 

: : ‘: ; 45 

————- Cl, 15—Order transposing defendant as 
plaintiff—Judgment—A ppeal. 

A determination, whatever it may be called, which 
has the effect, whether on a technical ground or on 
the merits, of putting anend tothe proceedings as 
regards the particular people or n toto is a judg- 
ment within cl. 15 of the, Letters Patent and is 
appealable but if the yronouncement leaves the guit 
free to go on, then it is nota judgment within the 
meaning of the clause. 

An order ofa Judge of the High Court,®on the 
Original Side transposing a person from the position 
of a defendant to that ofa plaintiff is not a judgment 


under ‘cl. 15, Letters Patent, and i$, therefore, not - 


appealable. M ÙrrroraL ASSIGNEE or MADRAS v. 


-A. RAMALINGARPA, 50 M. L. J. 361; 23 L. W. 593; (1926), 


M. W. N, 366; A. I'R. 1926 Mad. 554; 49 M. 539 456 
Limitatiom—Application barred—Ixtension of time. 
See O. P. C., 1908, s. 125 5 : 117 
-~ Contract for several. lots of goods—Contract 
indivisible—Starting point of limitation. 
Where the contsact for the Supply of several lots of 
goods is indivisible and not an instalment one, limita- 
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Limitation—conclde TECE 

tion in respect of all lots woulde run from the date 

when the last lot is due to arrive. L AMBA, PARSHAD- 

Gorr Nata v. JAWALA Dat-Rum Kanwar, 8 Tx L. J. 101 

à 629 

———, operation of. See O. P. C., 1908, O. XX, si 
NK 1 


—&#———.,, plea of, abandoned in Trial Court, 
can be taken in appeal. 

It is open toa party to press in appeal a point of 

elimitation, though the issue embodying the plea of 

limitation may have been abandoned in the Trial 

Court. RMaune Mya v. Ma Tain Tin, A.I. R.1925 

Rang. 313; 4 Bur. L. J. 113 611 


Limitation Act (IX of 1908) — Limitatjom for 
certain suit-provided—Matntainability of suit. 

A provision as to limitation for a particular suit in 
‘the Limitation Act is no argument that such a suit 
is maintainable, for the Act does not create a cause of 
action if it does not already independently exist=—C 
ALBERT BONNAN v. IMPERIAL Toracco Co:,30 9, W.N. 
465; &. I. R. 1926 Cal. 757 444 
———— S. 3 —Limitation, point of, in appeal. f 


whether 


The question of limitation though neither raised in l 


the Trial Court nor in the grounds of appeal may be 
urged at the hearing of appeal for the first time. 
L Duro v. MUHAMMAD NATHU 251 
S. 3—Limitation urged fog first time in 
appeal, 
Question of limitation should not be allosved to be 
raised for the first time in appeal where its determina- 
tion fequires an investigation into facts to see whe- 
ther a particular payment was made in such a way 
as toextend time. L TEJU v. Ranta 457 
s. 5. See C. P. O., 1908, O. XXII, rR. 4 929 


—-—-- S. 5—Copy of Trial Court judgment filed 
with delay—Delay due, to Counsel? a ena 
Extension of time—Contrac! for several lots of 
Cs KE indivisible—Limitation, starting 
point of. í 
Wherè a copy of the first Court's judgment is filed 

after the period of limitation for the second’appeal 

owing tothe delay caused by mistake on the part of 
the appellant's Counselin asking for a copy of the 
decree instead of judgment in his reminder to the 
copying department, though originally it was the copy 
of the judgment that had been applied for, the delay 
would be excuséd and time extended. L AMBA 

acy GDIR Naty v. Jawara Dat-Ram Kanwar, 8 L. 

L.J.1 ° 9 

————* s. 5—Diseretion, nature of —Se@hd appeal 
—Interference with refusal to exercise discretion. 
Taisgretion vested ina Court under s.5 of the 

Limitation Act is a judicial one awd where a refusal 
of the Court to exercise this discretion is not based on 
appreciation end consideration of such facts as are 
relevant and the application. of the right principles 
the High Court is competent to interfere with it in 
sedond appeal. L BACHINT SINGH v. HARNAM SINGH 


. 396 


$, 5—Extension of time—Sufficient cause, 
An apyifcant filing “ine application -beyond time 
under a mistaken view that itis within time, cannot 
ask for extensicn oftime under s. 5-of the Limitation 
Act, where even according to hfs own -mistaken view 
he has filed it on. the very last possible ‘day. N 
Korvan-up-pin v. GULAM RABBANI 
—_—— $. 5—-Second appeal—First Court judgment, 

delay in preparation of— Extension of time. 6 
Where acopy of the jadgment of the first Court ig 


121° 


16 
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` jide INDIAN CASES. „° 926 
7 A ; ; | oN 
Limitation Act—contd. . Limitation Act—contd. 


_applied for witfing limitation but is not filed in time 


with memorandum of appeal owing to inordinate 
delay in sits preparation, ethe appellant will be given 
the benefit of s. 5, Limitation Act. L BHURIV, ASGHARI 
Brass 959 

- “ss. 6, 7—Minor—Limitation begun before 

birth—Benefit of minority. - . 

A minor cannot take advantage of his minority or 
plead ss.6 and 7 of the Limitation Act where limita-_ 
tion had already begun to run before his birth. Ay 
Bonga NATHA MAL v. JHUNIA Lan 180 


S. 7e-Decree obtained by joint Hindu family. 
-`— Manager, whether can give discharge—Lxecution 
of ,decree—Minor member-—--Limitation, , > 
The fnanager of a join? Hindu family can give a 
valid discharge in respect of a decree on his own 
behalf and on that of a minor brother and the latter 
cannot, therefore, take advantage of the provisions of 
select the Limitation Act for the purpose of executing 
the decree. A RADHA Kant SRUKUL V. BUTIA aga z 
e 
—- s. 10—Endowment in favour of deity. 








` - For application of s. 10, Limitation Act, two con- 


ditions must combine, there must be a trustee with 
an express trust and an estate or interest vested in 
thé trustee. Therefore, the section is inapplicable to 
the case of an éndowment in favour of a deity. C 
Ganca Prosap Ghowpuury v. KULADANANDA Roy, 30C. 
W. N.415 A. I. R. 1926 Cal. 568 235 
——— S. 12—Time requisite for obtaining copies. 

A Jhelum appeal was heard by the District Judge, 
Rawalpindi, in his capacity as Additional Judge, 
Jhelum, and decided on 25th May 1925. On the 24th July 
1925 the appellant applied in the Court of the Dis- 
trict Judge, Jhelum; for copies of the judgment and the 
decree of the Appellate Court. His deposit of the fees 
was accepted and an order was made on the applica- 
tion for supply of the copies. On 28th September 1925 
appellant's application was returned with a direction 
that it should be made at Rawalpindi. The*applica- 
tion was presented in Rawalpindi Court on the 29th 
September 1925 and copies were obtained on the Sth 
October 1925 and the appeal was filed on 30th October 
1925 : 

Held, that the appellant was entitled to count the 
whole period from the 24th July till the 5th October 
as time requisite for obtaining copies. L KALIAN SINGH 
v. FAZAL Din. £ 4055 
maan? S, 


“See Ondra Nagpur ENCUMBERED stares ACY, 16. : 


s. 3 (1 i 

See Ae ENA Acr, 1908, Scn. I, Arr. 182 
—e— S, 18, Age Limiration Acrt, 1908, 

` ART. 164 . 

s. 20—Part-payment—Payment. sent through 
messenger by agent of debtor—Person making pay- 
ment, who is, 

Where an agent of the debtor sends a Sum of morfey 
through a messenger to the creditor with a alip 
signed by himself asking*that the sum be credited to 
the debtor, the payment mad®is by the afent within 
the meaning of s. 20, Limitation Act. C*RauKumar 
Srweouanp Roy v. NANURAM LPoppar, 53 0.163; A.I. 
R. 1926 Cal. 510 . - 657 
-m §, 22, See Contract Act, 1872, s. 140 575 
————- S, 22—Suit against Railwaf—Defendant 

described as “Agent of the Railway’ —Misdescription 

—¢mendment—Limitation. , 

Jn'a suit for damages dog non-delivery of goods 


482 


Scu. I A 





> IL R. 1926 Cal. 757 


gi Ta | 


consigned tothe East Indian Railway for carriage, 
the defendant was described as “Agent, East Indian 
Railway.” The Railway Company entered appearance, 
put in a written statement and fonght out the case 
and it was only in the Appellate Court that 
objection was taken to the description of the defend- 
ant: i 

Held. that as the case had been fought out on the 
merits by the Railway Company it was only a case 
of misdescription which could be? rectified by a 
formal amendment and that, as no new defendant 
would be added or substituted by the amendment, 
the provisionsof s. 22 of t@e Limitation Act had no 
application to the gase. C GoPIRAM BEHARIRAM vV. 
AGENT, B. L R., 30 C. W. N. 209; A. I, R. 1926 Cal. 612 

i | 762 
INA ss. 36, 25—Slander of title or of goods— 
uit. ; 

For purposes of limitation a suit for slander of title 
or slander of goods is governed by Art. 86 of Sch. I 
to the Limitation Act. G ALBERT BONNAN v. IMPERIAL 
Towsacoo Co., 20 C. W. N. 465; A.I. R. 1926 Cal. 757 

e 444 


Sch. 1, Arts, 36, 42—Civil actiðn brought 


cause—Suit for damages, whether lies-—Iamitation— 
Temporary injunction obtained in suit--Damages, 
cause of action for-—Sea Customs Act (VIII of 1878), 


e ss. 18, 19-A—Detention of*goods in customs house 


maliciously—Damages, cause of action for—Civil 
Procedure Code (Act V of 1908), s: 95, interpretation 


of fs 

Where a party maliciously obtains an order for the 
detention of goods of a person under s. 19A, Sea 
Customs Act, the latter is entitled to bring a suit for 
demages and limitation for sucha suit is two years 
under Art. 36 of Sch I to the Limitation Act. 

A suit for damages for wrongful interference with 
the property of a person by obtaining an order from 
a Court ima suit or proceeding, when malice and 
want of reasonable and probable cause is established, 
is maintainable. The summary remedy provided by 
s. 95, O. P. O., isno barto such a suit. C ALBERT 
BONNAN, V. JYPERIAL Toracoo Co., 20 C. W. N. 465; A. 

: 444 


—- — Art, 49, scope of—Suit for com- 
pensation for trees cut by occupancy tenants—Limi- 
etation. : : 

A suit by the landlord against his occupancy tenant 
for compensation for the trees cut is a suit for com- 
pensation for the breach of an implied contract not 
specifically provided in, the Limitation Act and ia 
governed „by three yeas’ limitation under Art. 49, 
Sech. 1, Limitation Act. 

Article 49 of Sch. I to the Limitation Act covers 
all othcw cases of specific moveable property wrong- 
fully taken or wrongfully detained which do not 
arise out of theft or dishonest conversion as provided 
by Art. 48 A JA@DISH Prasan v., RAGHUBIR, L. R. 7 A. 
167 Rev. . 336 








goods per several shipments—Limitaticn, starting 

point of. = 

The limitation for a suit for non-delivery of gocds 
of various shipments, starts from the last day of the 
arrival of the last shipment and no cause of action 
accrues to the plaintiff uptil then’ L Cnrota DAL- 
AMBA Parsua v. Baspzo MAL-HIRA LaL 


. 


maliciously and without reasonable and probable’ 


—— Art. 15—Suis for non-delivery of. 


. 


Vol. 94} 


e . 
Limitation Act—1908—contd. 


——-— Sch, |, Arts. 115, 116—Dividend payable by 
Company—Sutt for recovery by share-holder—Limi- 
tation. 

A debt created by the declaration of dividend by 

a Company in favour of a share-holder, whether or not 


, in certain circumstances and for certain purposes it 


may be regarded asa contract, is not a contract such 
as is contemplated by Arts.115 and 116 of Sch. I to 
the Limitation Act. M GurunapHa Ram SESHAYYA V. 
TRIPURASUNDARI WOTTON Press, 50 M. L. J. 520; 49 M. 
468; A. I. R. 1926 Mad. 615; 24 L. W. 102 515 


Art. 120—-Suit to recover remunera- 
a for services in tentple—-Limitation—Recurring 
right. e 
There is a vast distinction between a suit brought 

to establish a periodically recurring right and a suit 

brought to enforce payments due as remuneration for 
the performance of services arising out of that right. 

A suit by the dwaris ofa temple to recover dues 
which they claim to be payable to them as remunera~- 
tion in respect of their services in connection with 
the temple is governed by Art. 120 of Sch. I to the 
Limitation Act and a claim relating toa period more 
than six years prior to the date of the institution of 
the suit would be barred by time. Pat BAIDYANATH 
Jiu v, Har Durr Dawart, (1926) Pat. 1; 5 Pat. 249; A.* 
I. R. 1926 Pat. 205; 7 Pat. L. T. 465 826 
amma Arts.120, 62,115, 116— Dividend 

payable by Company—Sait for recovery by auction- , 

purchaser—Limitation. 

A suit by an auction-purchaser of a share-holder’s 
rights to receive dividends of a Company for recovery 
of dividend declared and payable by the Company is 
governed by Art. 120 of Sch. I tothe Limitation Act 
_and ‘not by either Art. 62, 115 or 116. M GurunapHa 

Rama BESHAYYA v. TRIPURASUNDARI COTTON Press, 50 
M. L. J. 520; 49 M. 468; A. I. R. 1926 Mad. 615; 24 L. 
W. 102 515 








a — Arts. 132, 147, : 

Article 147, of Sch. I to the Limitation Act is appli- 
cable only to the class of mortgage generally known 
and defined by the Transfer sf Property Act as an 
English mortgage. A suit to recover money due on 
a mortgage by conditional sale is governed by 
Aft, 132 of Sch. I to the Limitation Act and limitation 
begins to run from the time when default is made in 
payment of an instalment of interest, where the mort- 
gagee is given the right on such default to sue for the, 
whole amount. A SHEORAM SINGH v. BABU SINGH, 24 A. 
L. J. 292; 48 A. 302 849 
—— Arts. 142,144—Suit for possession - 

—Land under cultivation—Burden of proof. 

In a suit for possession of dand under cultivation 
plaintiff, in order to succeed, must prove his pdssession 
and dispossession within twelve, years. L Ranmae 
ULLAH v. Nawab : e 417 
—— Art. 144—Co-owners—Suit for 

possession—Limitation—Ouster— Adverse possession. 

The possession of one co-owner mus be deemed to 
be the possession ef all the co-owners, unless there 
was some actof ouster by which one of the co-owners 
was deprived of-possgssipn by arfother. . 

Where parties are co-sharersand no partition has 
taken place b&tween them, mere non-participation of 
profits by oue and ogcupation and enjoyment of the joint 
property by the others is not per ge adverse possession, 
here must be adiscluimer of _others' right by an 
open assertion of a hostile title? on the part of the 
other co-owner setting up adverse possession and 
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Limitation Act—1 908—contd. . 


rs ° 
notice of such disclaimer to the others. Limitation 
against a co-sharer does not begin t€run until his title 
isopenly denied. a ‘ \ 

Where in a suit for possession the plaintiff has 
established his title as a co-owner, the onus is on the 
defendant co-sharer to plead and prove adverse pos- 
sesgion for the statutory period. Article 144 of Sch, “I 
to the Limitation Act applies tosuch a case. O 
AHMADULLAR V. BASHIR AHMAD 855 


> Sch. |, Art. 144—Possession of mortgagee 
after satisfaction, when adverse. . 

_A suit which in essenceis one for declaration of 
title and recovery of possession is “governed by 
we 144 and not Art. 148 of Sch. I to the Limitation 

Ch. . E? 

The possession of a mortgagee does not become 
adverse tothe mortgagor merely because the mort- 
gagee remains in possession after the mortgage-money 
has been satisfied. ; 

The question whether the possession of the mort. 
gagee after the mortgage-debt has been satisfied is 


adverse to the mortgagor or not is always a ques- - 


tion of intention of the parties concernedt. © KESHAg 
LAL GOSWAMI v. BHOLANATH GANGOPADHYA 342 





decreed—First mortgagee not party—Sale.in execu- 
tion of decree--Second mortgagee's gight to redeem 
_ first mortgage—Limitation, 
eA second mortgagee who has not been made a party 
to the suit of a prior mortgagee is entitled to redeem 
the prfor mortgage and is not bound either by the 
decree in the suit of the prior mortgagee or by the 
sale held in execution thereof. s 
The period of limitation for such a suit is 60 years 
under Art. 148, Sch. I, Limitation Act. Pat RAMJHARI 
Korr v, Kasur Nata SAHAI 284 


-———— Art. 164. See O. P. ©., 1908, O. IX, 
R. 13 420 

eman Art. 164—Application to set aside 
ex parte decree—Nature of fraud permissible to 
prove—Remedies open to applicant. 

It isnot correct that for the purposes of Art, 164 
of the Limitation Act the only fraud that is relevant 
to be considered in the application for setting aside 
an ex parte decree is a fraud with reference to the 
service of the notice and that s.18 of the Limitation 





—— Art. 148—Suit by second mortgagee ` 


Act dogs not otherwise apply to such an application, ` 


Jt is open to the applicant in such acase to prove a 
fraud practised on him by the decree-holdes which 
prevented him from appearing in Court on the date 
of hearing. 

TLE epplicant in such acase has a dual remedy, 
one by an application to set aside tl ex parte decree 
and another by a civil suit to set aside the decree as 
having been obtained by fraud. N M. B. Kinxuepe v. 
MOHANYA R 56 
—e-————ų Art. 166—Application- to set aside 

sale—-Service of notices—Limitation. 

“The sole object of O. XXT, y. 92, O. P. C., is to pro- 
vide that nqadverse ordg should be passed in the 
absence of the persons affect@éd by it. Inasmuch asan 


the suit itself, all the decree-hglders are parties to 
the proceedings under the application. Pat Isuwar 
Das Marwari » Biseswar Das MARWARI, (1926) Pat. 83; 
A. I. R. 1926 Pat. 266: 7 P. Le T. 532 31 

————-— Art. 177. See ©. P. O., 1908, O 


XII, r. 4 929 


* application under O XXI, r. 90 is an application ia. 


” ilia 
iii 
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Limitation Act—1908—contds 


i mn Sch., AKE 181— Civil Procedure Code (Act 
V of 1908), s. 89,0. XXI, v. 10—Transfer of execu- 
tion, application for—eStep-in-aid of execution— 
Limitation. 

An application under s. 39, C. P. O., for transfer of the 
execution of the decree is not an application for execu- 
tion within the meaning of O. XXI, r. 10, C. P. C., But 
an application to take a step-in-aid of execution 
governed by Art. 181, Sch. I, Limitation Act. A 
SAHOWRA v. BHAGWAN Das 482, 

——__— Art. 182—Decree passed against 
wrong person by mistake—Application for execu- 
tion--Amendment—Substitution of judgment-debtor's 

_ name—Limitation, extension of—Previous appléca- 
tioh, ewhether in accordance with law. s 
In a suit in which there were several defendants 

the Court purporting to pass a decree against one 

particular defendant passed it by mistake against 
her. The decree-holder made several applications 
for execution of the decree against the defendant 

Whose name was entered in the decree. The latter 

then applied for amendment of the decree and the 

decree was dmended by striking out his name and 
substituting the name of the defendantagainst whom 
the Court had intended to pass the decree. This was 
done more than three years after the date of the 
passing of the deeree. When the decree-holder made 
an application Sor execution of the decree against the 
defendant whose name was entered in the decree on 
amendmeftt an objection was taken that the application 
barred by time: è 
"held, (1) that so long as the wrong decree stood, the 
only person against whom the decree-holder could 
proceed in execution was the person whose name was 
entered in the decree and that, therefore, the appli- 
cations made by the decree-holderfor execution prior 
to the amendment of the decree were made in accord- 
ance with law within the meaning of Art. 182 (5) of 

Sch. Ito the Limitation Act and operated to save 
imitation; ; ese 

my that the present application having been filed 

within three years of the last application was within 

“NG that on another view of the case, it was not 

possible for the decree-holder to execute the decree 

against the real judgment-debtor till the date of the 
amendment and that it was only, after the amendment 
that aright to apply to execute the decree against him 
had accrued and that for- this reason also the appli- 
cation Was within time. A DEBI BAKHSH V. SHAMBHU 

Diar-Ganea Prasan, 24 A. L. J. 266; 48 A. 281 877 

Art. 182—Decree partly joint and 
partly several—Lixecution application—Hxgcetion 

f costs in execetion. 
nere a decree is jointly passed against all the de- 
fendants in one matter and severally against different 
defendants with respect to other matters, the first 
portion of the Explanation to Art. 1§2, Limitation 

‘Act, shall apply to decrees passed severally and the 

second portion to the decree or decrees passed joistly. 
Application for execution of costs incidental to the 

execution proceedings ise n®t an application for the 
execution of the, original decree or, anf part of it 
antl, therefore, ‘does not savo ‘limitation. A Nanp 

eLAL Saray v. DHARAN KIRTI SARAN, 24 A. L. J. a 

Art, 182—Execution ° of decree 

Execution stayed till decision of another suit— 

uit decided by Trial Court—Decree-holder’s duty 


io continue pending esecaition—Limitation, 





oo 
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Limitation Act—1908—coneld. e 


Where execution proceedings are stayed till the 
deeision of another case, no sooner the latter case is 
decided it is the duty of the decree-halder_ to take out 
execution proceedings notwithstanding the fact that 
the judgment-debtor may have in the interval filed 
an appeal, and if the decree-holder fails to do so 
within three years execution of the decree would be 
barred. A Sat NARAIN LAL v. GANGA JAL 1005 


Sch. |, Art. 182—Hzecution of decree— Sale 
of decree—Application for execution by purchaser 
_ directed to be filed owing to defect in sale-deed—- 

Removal of defect—Fresk apnplication—-Limitation. 

The purchaser of a decree from a decree-holder made 
an. application for dXecution of the decree but it was 
discovered that the number of the decree was entered 
incorrectly in the deed of sale. The application for 
execution was, however, merely ordered to be “filed”. 
The purchaser then obtained another sale-deed which 
described the decree correctly and made a fresh. 
application for execution: 

Held, that the previous application having been 
ordered to be simply ‘filed’ and not having been: 
struck off owing to a default of the decree-holder, 
must be deemed to have been still pending when the 
subsequent applicatfon was made and that the subse- 
quent application must be treated as an application for 
revival of the previous application and no question. 
of limitation arose in respect of the subsequent appli- 

*cation, which-in its turn could be availed of as giving 
a fresh start of limitation. A BITTEE v. KANHAIYA LAL 


MISIR 869 
a Alt, (2)—Withdrawal of 
appeal. 


An appeal is withdrawn within the meaning of Art. 
152 (2) of Sch. I to the Limitation Act on the date 
when the order permitting it to be withdrawn is made’ 
by the Court and not on the date when the applica- 
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tion for permission to withdraw the appeal is filed.- 


A Ram Onanpra NAICK v. Nazar ALI, 24 ALL. J. 544 


390- 








——- Art. 182 (5)—Step-in-aid of execu- 
tion—Issye of notice under O. XXI, r. 66, C. P. C.— 
Afidavit, swearing in of—Limitation, fresh stgrt of. 


Issue of notice under O. XXI, r. 68, C. P. C., to the . 


judgment-debtor in order that he might be present 
to assist the Court in drawing up the sale proclama- 
fion, not on the motion of the decree-holder buf of its 
own accord is not a step-in-aid of'execution.* Nor does 
the swearing in ofan affidavit by the decrec-holder’s 


identifier to the effect that the notice had been served ` 


unaccompanied by any application oral or written 


give a fresh start to limitation. C Janu Nara SINGHA - 
44. 


Art. 182, S. 15—Stay of execution— 
Deduction of period of stay in computing limilation. ` 


vgkKriguna RANGINI Dassya 


. 


—— 


Where on the request of the parties execution of a 
decree is stayedgand the judgment-debtor is allowed 


a certain period to pay the decretat amount, 2 sub-* 


sequent application for transfer of execution made 
within Phreo years froth the date ef thé expiry of the 
period allowed to the judgment-debtor ig within time. 

The- period allowed to the judgment-debtor for pay- 
ment of money, during which perd execution re- 
mains stayed, is degucible under s. 15, Limitation 
Act, in computing perigd of limitation for an applica- 
tion for transfer of execution. A Sanopra v, BHAGWAN 


Das 482 
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MadfPaseDistriet Municipalities Act (V of 1920) 
—Rules for” conduct of elections, r. 5—Candidate's 
name, omission of, in final list of valid nominations 
-—Remedy of party aggrieved—-Civil Courts, Juris- 
diction of--Statutory tribunal, creation 0f--- [5 fect. 


Where a special tribunal out of the ordinary course 
is appointed by an Act to determine questions as to 
rights which are the creation of that Act, then except 
so far as otherwise expressly provided or necessarily 
implied, that tribunal’s jurisdiction to determine those 
questions is exclusive. Ifthe tribunal has functioned 
and given a decisien- whether right or wrong, the Civil 
Court has no jurisdiction. Jt is ouly when the special 
tribunal has refused to function thata Civil Court 
exercises the jurisdiction evhich the proper tribunal 


ehas failed to exercise. 


Where at an election ofa Courfillor for one of the 
wards of a Municipality, the name ofa candidate is 
omitted from the final list of valid nominations pub- 
lished under r. 5 of the Election Rules, the remedy of 
the aggricved party is to refer the matter to the 
Lozal Government under vr. 31 or to file an election 
petition under r. 1 of the Election Dispute Rules, and 
not a suit for injunction restraining election in a Civil 
Court. M VICE-CHAIRMAN, CHIDAMBARAM MUNICI- 
PALITY V. GANASAMBANADHAM PILLAI 546 


ss. 249, 250, 338, Sch. V, cl. (q)~ 
Factory, construction of, permitted by Council-~* 
Annual license, fuilure to take out—Prosecution— 
Machinery under Sch. V (q), what is. ; 





Where permission has bten granted by a Municipal e 


Council under s. 250 of the Madras District Munici- 
palities Act for the construction and establishment of 
a factory to work a rice hulling machine, annual 
license is not necessary to be taken from the Chair- 
man under s. 249 and where a person uses a 22 horse 

ower gas engine in the factory without taking such 
license, he is not liable to be prosecuted under s. 338 of 
the Act. 

The Madras District Municipalities Act clearly 

intends to draw a distinction between what is deserib- 
ed as “industries” and ‘factories’. The former are 
dealt with in s. 219 and the latter in s. 250. 
. The machinery referred to im Sch. V of the Act is 
inachinery of a kind that is propelled by means 
other than those described in s. 230 whigh contem- 
plates. some sort of mechanical motive power and 
must be such as is likely to be dangerous to human 
life, health or property, the object of the clause being 
to bripg under control the storing, manufacturing, and 
using of things which are dangerous to human life 
health or property. 

The last clause in Sch. V, cl. (q), namely, “which is 
likely to be dangerous to human life or health or pro- 
perty” governs that part of cl (q) which begins with 
the words “using for anySndustrial purposes” and not 
the whole, of cl. (q). M MADURA Mucnicipausty g. 
MUTHUBALU Cuetry, 50 M. L. J. 384; A. I. R. 1926 Mad. 
576; 27 Cr. L. J. 635 4 2 411 


Madras Estates Land Act (I of 1908), $. 12, 
scope vf—Trees on land under lease rights in. 
Wheye trees arg growing in land which is held by a 


ryot, though no mention of tregs be made in any lease, 


s. 12 of the Madra¢ Egtates Land Act applies and the * 
landholder has no claim. ‘But where the trees are let 
to a person on whose land they do not grow the land- 
holder hes a cla for full value of the trees cut by 
the ryot. P.O. RAJA OF Ramnaver. KAMID ROWTHEN, 50 
AL L. J. 503; A. 1. R. 1926 P. @. 22; (1926; M. W. X. 
376; 19 M. 335; H L. W. 1; 30 C, W. N 84i 
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Madras Estates Land Act—cofteld. i . 


. 

s. 30 and Ch, XP—Record ‘of 
Rights—Fair and equitable rent, germination of 
--Section 380, whether can be disregarded. 

A Revenue Oficer acting undér Ch’ KP of the 
Madras Estates Land Act to determine the fair and 
equitable rent should take into consideration the exist- 
ing rate of rent, the rise in prices, the time when the 
rat was last settled and the present state of things 
as regards the facilities of irrigation and other cir- 





- cumstances which would enable him to settle what is 
' ə fair and equitabte rent. Whatever may be ‘the rate 


of rent, if he considers that it is not fair and equit- 
able he is entitled to alter it and in doing so he is 
not bound by the rule in s. 30 of the “Act that the 
incr®ase cannot be more than annas 2 in the rupee. 
Mi NARASIMHA Rao v. RYOTS OFGPEDAMA MIDIPALLI, (2926) 
AL W. N. 131; 23 L. W. 320; A. I. R. 1926 Mad. 480; 
49 M, 499 $ ~ 168 
———— SS. 164, 180 (Ch, XI). Sce MADRAS ESTATES 

Laxp Act, 1908, s. 30 i 
ss. 17 
Acr, }915, s. 107 4 - 164 


Madras Hindu Transfers and Bequests ‘Act (I 
of 1914)—Bequest in favour of unborn - child, 
validity of—No intervening life-interest, effect of. 
The vesting of an estate cannot be kept in abeyance 

pending the happening of an uncertain event nor even 

by the appointment of trustees. 4 | 
A person unborn at the death of a testator ‘cannot 
ayail himself of the provisions of the Madras Hindu 

Transfers and Bequests Act in a casa where ,no life- 

estate‘is interposed between the death of the testator 

and the time provided for his taking the property. 

M Arrt BHATTA v. UNNA SUNDABIANMA, 23 L. W. 547; 

À. I, R. 1926 Mad, 668 42 


Madras Land Encroachment Act (III of 1905), 
88. 2, 16—Submission—Rights of tenure-holders, 
effect on—Government’s right to deal with property. 
Mere submergence of land held under ryotwari 

tenure does not infer a relinquishment by the holder, 

On the other. hand, if he wishes to retain his right to 

the submerged lands on the off-chance of their being 

re-formed in situ at some future date, he must con- 
tinue to pay year by year the assessment or rent 
which is due to Government. The Government may 
from humanitarian motives remit the rent and such 
remissions are provided for by the standing orders. 

But sigh remissions can only be made by the author- 

ity of the Board -of Revenue and the inferior officials 

including the Collector have no 
instance to make them. 

Where rights ina Government land on its submer- 
sion® ave relimquished by the tenure-holders, the 
Government are free to deal with it es they please and 
s. 16 of the Madras Land Encroachment Act has no 
application. P., C. Mirza RAJA v. SECRETARY or STATE 
yor INDIA, A. I. R. 1926 P.C.18; 50 M. L. J. 391; 49 M. 
249,43 O. L. 4, 378; 28 Bom. L.R. 865; 24 IL. W. 9 

i - 501 

Malabar Compensation for Tenants Improve» 
ments Agt (1 of 1900), s? 6 (3)—fRe-valuation of 
improventents, method Yf sCommissioner, duty of— 
Burden of proof, . ; 

On an application “for re-valuation under s. 6 (3)ot 
the Malabar Compensation for Tenants Improvementse 
Act the valuqtion of the improvements as embodied 
in the original decree cannot be disturbed and 
must be accepted. The Commissioner on such res 
vuluation’ hus toconsider (1) if any and “what cem 

. 5 
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Malabar Compensation for Tenants improve- 
tents Act—concld. a 
KA ‘ 
pensation is to Be given for new improvements subs 
sequent tothe date up to which compensation for 
improvenfgnts’ has*been adjudged in the decree 
and (2; whether any improvement, which has already 
been adjudged has ‘to be re-valued, in consequence 
of gome change in its condition since the adjudication 
of it in the first decree. lt is not his business eto 
make a valuation de novo. The starting point of the 
second valuation is the point where the first was left 
off, ang on the tenant rests the onus of putting before 
the Commissioner evidence on which he has to make his 
decision. M Gopan NamsopriraD ~v. KRISHNAN 
Nausrupriran, (1926) M. W. N. 326; A, I. R. 1926 Mad. 
689; 23 L. W. 754 943 


Malabar Law—Mainteaance karar with tarwad ° 


karnavan—Allotment of properties to members of 
tavazhi in lieu of maintenance—Subsequent suit for 
maintenance against succeeding karnavan—Parties, 
essary. 

arnavan of a Malabar tarwad cannot set aside 
an existing maintenance arrangement made by his 
pee with the members of the tarwad unless 

e makes sonie other suitable arrangement. 

A maintenance arrangement, however, is usually 
subject to modification if there isan appreciable or 
material change in the circumstances of the family. 

Where the karnavan of a Malabar tarwad entered 
into a kerar witle its members by which properties 
were allotted to various tavazhis for maintenance and 
it was prdvided that the karar was to be operative® 
only during the lifetime of the karnavan although on 
the terms of the karar it was open to the tarwad as 
a whole by its conduct to adopt the karar as binding 
on its members even after the karnavan's death: 

Held, that the karar was not a bar to a subsequent 


‘suit for maintenance by some of the members of one 


“ of the tavazhis against a succeeding karnavan of the 


tarwad, 

Where the claim for maintenance is made not only 
against the karnavan but also against the tarwad pro- 
perties, the karnavans of the various tavazhis who 
were under the prior kararin possession of the pro- 
perties of the tarwad must also be impleaded as 
parties. M PayorH RANDUPURAYIL Sara UMMA v, 
KiDANGUKITTIYA, 23 L. W. 084 508 


Mesne profits—Land in occupation of tenant— 
Basis of assessment of mesne profits—Co-sharers— 
Dispossession—Hacess of. enjoyment, if amouftts to 
buster.» 

Where and is in the occupation of the fenants 
mesne profits should be awarded not on the basis 
of the produce but on the basis of rent. .? 

Where a decree gor mesne profits is passed against 
a co-sharer there must be a finding as to dispossession. 

Mere excess of enjoyment does not itse amount to 
an ouster. O MAJID Mia v. wunsHI Mia 255 


Trespassers. aia y 
_ A trespasser actually cultivating the land is boufid 





“fo! pay mesne profits on produce basis. O Eastn 


e ., 
: Miras! grant, nature of, See SARANJAN a 


t 


SaEIKH V. SIKANDAR SHEIK 5 118 
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Mortgage—Foreclosure—Decree nisi before Transfer 
. of Property Act—Morigagee allowed possession— 
."Mortgagor's right to demand account and further 
day for payment—Long silence, effect a 
Before the passing of the Transfer of Property Act, 


jt ag not the practice of the Bombay High Court to 


INDIAN GASES, 


Ei 


Mortgage—contd. * . ° . 


e 

require a mortgagee, who had obtained a'decree nisi 
for foreclosure, upon non-payment of the money due 
at the time prescribed, to obtain an order for fore- 
closure absolute as against the person er persons in 
default; the mortgagee was permitted to foreclose 
by proceedings in execution of the decree instead of 
obtaining an order absolute. 

As a general rule after an order for foreclosure nisi, 
the mortgagor can apply for, and in suitable cireum- 
stances and on certain conditions obtain an order 
enlarging the time for redemption ; But enlargement 
of the time isnot a matter of course. The power to 
extend the time is in the discretion of the Court, 
and in order to entitle himséli to such indulgence the 
mortgagor must apply to the Court with reasonable 
prom ptitude. ` 

A mortgagee obtained a decree nisi for foreclosure in 
1875. The period allowed to mortgagor for payment 
and redemption was six months. Soon after the mort- 
gagee got possession of the property under sume” 
arrangement with the mortgagor. The mortgagor 
never took any steps to ask for further accounts, nor 
did he or those claiming under him ever apply to the 
Court for enlargement of the time. The mostgagee 
treated the property as his own and erected costly 
buildings over it to the knowledge of the mortgager. 
After the lapse of 45. years the representatives-in- 
interest of the mortgagor brought a suit claiming the 
property : : 

Held, (1) that the mortgagoy acquiesced in the posi- 
tion that the mortgagee was entitled to hold the pro- 
perty as his own and it was no longer necessary for 
the mortgagee to execute the decree and he became 
full owner of the property ; 

(2) that assuming that this was not so, and ibat 
the plaint in the suit could be treated as an appli- 
cation for extensicn of time for payment made in tke 
foreclosure suit of 1875, the delay of 45 years ontle 
part of the mortgagor was fatal to his case. B 
VASANTRAO GOVINDRAO V. NANABHAI SADANAND, 28 Eom. 
L. R. 347; A. I R. 1926 Bom. 273 96 


-«—~—— Mortgage suit— Receirer—Loan by tenant to 
mortgagor—-Payment towards rent - Money spent on 
improvement of mortgaged property-—Collateral 
arrangemegt— Keceiver, whether bound—Lstoppel—- 
„Tenant in possession—Notice—Evidence Act (I of 
pie 115—-Transfer of Property Act (IV of 1562), 
ss. 4, 50, 


A Receiver was appointed in a mortgage suit+ and 
thereafter the mortgagor entered into an arrangement 
with the tenant of the mortgaged premises under 
which the tenant advanced a sum of money to the 
mortgagor which was applied towards the repairs and 
improvement of the morégaggd premises, the mort- 
gager agrdeing to set off the emcunt of thé loan to- 
wasds future rent: 3 : 

Held, ghat irrespective of the fact whether the Re- 
ceiver had or had not power to sanction the arrange- 
ment between the ‘mortgagor ana his tenant ihe 
Court would notgallow him to repudiate the trans- ` 
action aiter it had been carried through, and after 
he and the moitgagees had taken advantage of 
the transaction and thé money had béen advanced 
and spent in the improvement of the premises which 
were the mortgagees’ security. 

Where an arrangement between aemortgogor and 
the tenant of the mortgaged prémises for pre-payment 
of zent, or for setting of futuro rent against money 
dye from the tenant to the mortgagofy is made subge« 


t 


“Yoi. gaye 
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Mortgage -eontd, 


s quent tothe date of the mortgage, such arrangement 


is only a collateral bargain between these parties aud 
isnot bindingeupon the mortgagee, 
Per Rankin, J —-The principle to be applied in the 
cass of a mortgage of tenanted land is that the mort- 
gage opsratesas a grant of the reversion expectant 
on the determination of the term of the lease, and 
the rents and protits accruing after the trausfer pass 
to the mortgagee. The tenant in such acase has the 
protection of s. 5Ufthe Transfer of Property Act, if 
the rent is paid as rent and is not paid in advance. 
Any payment made by the tenant to the mortgagor in 
advance would be a mel? loan. CG TILOKE CHAND 
SURANA V. BEATTIE & Co, 29 C. W.N. 953; A. LR. 
1926 Cal. 204 538 


Mortgagor paying off earlier morigage — 
Charge, keeping alive of—Presumption—Lmprove- 
ments by mortyagor paying off earlier mortyage— 
Pruority of charge. 

Where there are several mortgages on a property the 
owner of the property may, if be pays otan earlier 
mortgage, keep ıt alive for his benetit and come in 
before the later mortgagee. In the absence of an 
indication tô the contrary, it is to be presumed that 
the owner intends to keep alive thé previous charge if e 
it would be for his benent. 

Ware the earlier mortgage-deed paid off by the 
owner contains & clause by which the mortgagee is 
entitled to be re-impursed at the time of reuemption 
for any expenditure incurred by nim during tne 
currency of the mortgage, the owner is entitled to 
the benetit of that condition and the sum which ho 
spent on improving the property must be alluwed 
asa prior charge. L MEHL SINGH. AMAR NATH, 7 
L. 212 . 192 


mn mm maa Nankar rights reserved—Foreclosure decree— 

Nankar, whether charge on property. 

A usufriictuary mortgage of a snare in a village 
witha condition for foreclosure provided that tue 
mortgagee would take possession of the mortgaged 

roperty with the exceptiuon‘of the 130 bignas sir 
anus and of Rs. 100 cash annually fixed tor the 
maintenance of the executant and his desceuelants, etc. 
Toe mortgagor obtained a decree for redemption 
with a condition of foreclosure in the event of 
defauit. The default being made decree for fore- 
closure was made avsolute. The annuity was treated 
as nankar by both the parties befure as well as after 
the fureclostire decree : 

Held, that the entire share in the village was mort- 
gaged subject to the liability of ks. 1u0 annually 
wuch was nankar and that nankur wasa charge on 
the propeity-by which the 8s-mortgagee was bduud. Q 
BISHWANATH PRASADU ABDUS SAMAD Kuan, 13 O.U. Je 
lay; A. 1. R. 1920 Oudh 34y 97388 


——- Kedemption before time—Cause of action— 
Suit for possesston—trremature suit for redemption— 
Perwd expiring during pendency oja surt—Vecree, 
whether cun be grinted—Lrocedure. 

A mortgagor cuunot be auowed to redeem the 
mortgage veire tue expiry of tie term mentioned in 
the mortgage-deed, unless there is a contract to the 
contrary in caour of tne mortgagor. 

Especially in tho case of 8 usuiractuary mortgage, 
the mortgagee is entitied to insiston his full term of 
@njoyment where there areng clear words in the 
mortgage-deed pernfitting the mortgagor to redeem 
before the expiry of thé period, 4 
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A, party suing for possession must “show that on the 
date of the suit he is entitled fo the welief. . e 

A suit for redemption of a usufructuary mortgage, 
which is premature, cannot be decreed on the pariod 
of mortgage expiring during pendency of the spit. In 
sucha case the only course is to dismiss the suit with 
lipefty to bring a fresh one on a proper cause of action. 
M Alycavarappa RANGAPPA NAIDU v. Basanna SIMON, 
23 L. W. 357; A. 1. R. 1926 Mad. 594 
~o—— Redemption suit, See O. P. O., 1903, s. 1 





— Redemption decree—Costs, whether charge on 
mortgaged property—Decree, interpretation of. 

CdSts awarded to the mortgagee ina redempkiòn 

it are, ag a rule, added the amount 8f the 
security, and the mortgagor is made personally liable* 
for them only in very exceptional cases of misconduct. 

Itis competent to the Court inthe exercise of 
discretion to award tue costs personally against 
mortgagor, but where the terms of the decree are 
amvigueus itought not to be construed in such a 
manner as to euable the mortgagee to realise his costa 
personally from the mortgagor. A Baro DARSHAN 
SINGH V. BENI UHAUDHURI, ZŁ A. L, J. 424 872 

itedemption suit—Decree. 

Ina suit for possession by a mortgagee under the 
terms of the mortgage, a mortgagor endeavouring to 
get the mortgage set aside canuvt be given a decree 
for redemption without a suit to that effecteon his 
plea that in the event of mortgage being held to be 
good against him he should be permitted to redeem it, 
O BHAWANI DIN V. SATROHAN SINGH, 3O. W. N. 457; 
A. 1. R. 19246 Oudh 357 739 
Redemption suit—Jurisdictional value— 

Suit challenging previous redemption—Nature of 

suit. 

in redemption suits the jurisdiction is governed by 
the amount of the principal mortgage money and 
not by tne value of the property mortgaged, 

A suite against the mortgagee for 1elemption 
on tie ground thit a redemptiva obtained by sume 
of the defendants through Uourt under a compromise 
is a collusive transaction, 19 a suit for redemption and 
not asut for possession by a mortgagor against hig 
co-mourtgagor for his share gf the reueened property, 
O MOHAN LAL v. MOHAN Lau, 8 O, W. N. 467; AL IR. 
1925 Oudh 346 6 784 
~eSeveral mortgages—Ppiority—Presumption, 

A prior mortgages isnot barred fron putting fofward 
his claim ¢vhere tue prior mortgage was nut impugned 
in the suit by tha subsequent mortgagee and the latter 
had ngt sought to displace the priur title of the prior 
mortgag®e aud postpone it to hig owne 

Where a subsequent mortgagee faiis to mention & 
prior mortgage jn his plant tne presumption is that 
he does nut question the priority of the prior morte 
gage. A UOLLecroR OF MORADABAD V. MOHAMMAD 
HIDAWAT ALI HÊN 5u5 
~- s— Jeveralmortgages—-Suit by second mortgages 

decreed—Ifirst mortgagee nub party, effect of. oee 

LIMITATION gh Cr, LYyo, SCA d, ARI Lid 254 
Munammadan Law—Dower —utum based on con 

tract—Customary dower, whether can be decreed, id 

In a suit for dower if the plati basəs her olaim 
on a contract between the parties at the time of her 
marriage but fafls to establish the amount claimed 
the only amount which the Court can allow is ths 
amount which the defendant either admits or a green 
to pay and no decree for çustomary dower can ba 
passed, kb BHURI vi ASGHARI BEGAN Vag 
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e 
Dower-*Widow in possession of husband's 
property~—Widaw's right against secured creditor. 

A Muhammadan widow in possession of her hus- 
band’s estate in lieu of her dower has no right to retain 
possession againsta creditor of her husband whose 
debt is secured by that estate. N Asani v. KANRYALAL, 
22 N. L. R. 14; A. I. R. 1926 Nag. 307 $54 

Gift for services—Possession, delivery of. 

A deed of gift unsupported by any money con- 
sideration but purporting to have been effected fow 
servicés rendered which cannot be given any mone- 
tary valuation is a deed of simple gift and not of 
hiba-bil-ewaz and a delivery of possession is necessary 
to validate sucha gift. O AMIR: Kuan v. Haksat 
Brat ° 392 


m Transfer of Property Act (IV of 
1882), s. 122—Mosque, whether person-~Gift to 
nosque. 

osque is recognised by Muhammadan jurists as a 
juristic person and, therefore, a valid gift can be made 
in favour of a mosque. k Maura Bux v. Harizyp-pin, 

8 L. L. J. 158 7 

———— Guardianship and Minorlty—Mother's 

ower to alienate infant son's property - Recovery 
ly minor—Court's discretion to order refund of 

benefit—Specifte Relief Act (I of 1877), s. 41. 

A Muhammadan mother has no power to alienate the 
voperty of her minor son and if she does, the latter 

E atine to recover possession of the property alie#- 

ated. But the Court may under s. 41, Specific Relief 

Act, make it a condition that the minor should refund 

the amount by which his estate and himself were 

benefited. L RANG ILAHI v. MAHBUB ILAHI, 7 L. a 


“A. L R. 1926 Lah. 170 

inherltance—Descendants of brothers 
daughter 

Under Muhammadan Law the descendants of bro- 
ther's daughter of the deceased who died during the 
lifetime of the deceased are not entitled to ancceed in 
the presence of other daughters of deceased's brother. 
~ L SHAHAB Din v. UMRAN 148 
Shia Law—Last owner dying heirless—Imam, 


law i aa bu in favour of 
tt of, to sue for declara- 








rights of—Hscheat, | : 
poor Shias-—Community, rig 


tion. 

- Even if a trust be in favour of, poor mon of Shia 
community, the entire community is intereged to 

have the trust declared. ` NT 
According to Shia Law proper where a Shia dies with- 
out leaving any heir his property goes to Imam to be 
dealt with by him as he pleases. But the practice of 
thé Imam had established a rule which was bi#ding 
upon the Mujtalf%ids who took the property during the 
absence of Imam Mehdi on his behalf, and under that 
practice property was to be distributéd among the 
poor and the indigent. But this rule of inheritance 
is not. in force in British India. In British India any 
question . touching inheritance is determinable in a 
manner personal to the last owner. But when it is made 
out clearly that by the law applicable to the” last owner 
there is.a total failure of*heirs, then the, tlaim to the 
property ceases to be subject to any personal law, the 
` law of escheat intervenes an prevails. Private 
*ownership not existing, the State must be owner as 
ultimate Lord. Pat Kuursaipt BEGUM, V. Secretary 
or STATE FoR INDIA, (1926) Pat. 145 433 
.——-— Marrlage—Pre-nuptial agreement to live 

«.. With wife's parents—Legality. 


|. &pagreement by which a Muhammadan hysband 
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Muhammadan Law—concld. o 

binds himself to live presumably for all time, so long e 
as the marital relationship continues, in his wife's 
house is invalid. A KHATUN BIBI v; Baasas 224 
—Wakf—Wakf institution and property— 

Removal from office—Effect—-Decree. 

A wakf institution is something distinct from the . 
wakf property attached to the institution. Therefore, 
the mere removal of a gaddi nashin from the office does 
not imply his physical dispossession from the property 
of the institution. L Hussars Bisi*v. Nur HUSSAIN 
Suan 212 


Nagpur Judiclal Commissioner's Court— 
Practice—Reference to Bench—Appeal heard and, 
closed for judgmeft—Legality, g 
Though it is open to the Judicial Commissioner 

under the Bench Rules of the Nagpur Judicial Com- 

missioner’s Court to order that a particular case he 
heard by a Bench, such orders will be passed in 
exceptional circumstances only unless the Additional 

Judicial Commissioner concerned is of opinion that 

reference to a Bench is necessary or desirable in 

the case. 

An. application for reference to a Bench tvhich is 
filed after an appeal is heard and closed fo? judgment, 
eshould not be granted as the granting thereof would 
amount to an expression of opinion of a Judge of 
co-extensive jurisdiction that the view the Additional 

Judicial Commissioner might take in the appeal in 





# question is likely to be doubtful or erroneous one, and, 


therefore, he should desist from. passing a judgment. 
N In re DEONATH 81 


Negligence, See PRINCIPAL AND AGENT’ 860 

— Master, liability of, for negligence of servant 
—Deviation frum instructions—Course of em- 
ployment, 

The defendant drove in his car to the Railway 
Station and gave the driver instructions to take the 
car back to the garage. The driver instead of taking 
the car to the garage direct went first to his own 
house, had his evening meal there and then drove to 
the garage. While driving to the garage the car 
collided with the plaintiff's car and it was found that 
the accideat was due to the negligence of -the defend- 
ant’s driver. In a suit by the plaintiff to recover 
damages from the defendant: 

Held, that the defendant's driver had deviated from 
the instructions of the defendant in going home for 

is meals, but inasmuch as at the time of the acci- 
dent he was carrying out the defendant's instructions 
and was driving to the garage, he was at the time 
of the accident acting in the course of his employ- 
ment and was not on g frolic of his own and that, 

erefore, the defendant Was liable. B.Roperts v. 
Quansws, 27 Bom. L. R. 548; A. I. R. 1925 Bom, eer 


. 
Negotlable Instruments Act (XXVI of 1881), 
ss. 68, 69—‘Place”, meaning of—Place of presenti- 
ment, more than one—~Failure to present anywhere 
— Cause of action to suc; whether arises. 
Jf more than one place is mentioned in a*negoti-~ 





e able inStrument as tie -placeof. presentment, there 


must be presentment at one or other of these places. 
The word ‘place’ in ss. 68 and 69 of the Negotiable 
Instruments Act must be*construed as including 
“places” as it would he anomalous to require present- 
ment if one place is mentioned but none if two places * 
are mentioned. M CHEGGANMULU"v, Desur MANIKA 
Nvupanran, 60M. L, J. 442 4 384 


. 


hd 


6 
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— 8, 80--Promissory note on demand—Interest, 
date of acertal of. 

Under s. 8Qeof the Negotiable Instruments Act, on a 
promissory note payable on demand, interest begins 
to runfrom the date of the note and not from the date 
of demand for payment. B Framroze DULIRE DINSHAW 
v. Manomep Issa, 28 Bom. L. R. 141; A. 1. R. 1926 
Bom. 241; 50 B. 266 21 


Notice. See TRANSFER OF PROPERTY 538 


Oudh Estates Act (I of 1869), ss. 22, 29, 29-A 

—-Son, meaning of—Personal law, application of 

- Adoption, effect of —Brother, meaning of. 

Son in a. 22 (1) of the Oudh Estates Act includes 
a son adopted by ceremony where the personal law of 
the deceased talugqdar allows such adoption. 

Adoption whether by ceremony or deed must carry 
with it the consequences assigned to adoption by the 
personal law of the persons whoare parties to the 
adoption, that is to say, among Hindus, the civil derti 
of the adopted boy in the natural family and re-birth 
‘in the adoptive family. 

Brother in s. 22(6) of the Oudh Estates Act does 
not, in the case of Hindus, refer toa natural brother 
where there has been a valid adoption either by cere- 
mony or by deed of adoption. . 

When it is a question of succession s. 22 of the 
Oudh Estates Act is to be looked to but when it 
is a question of determining relationship it is the 
personal law that is to be resorted to. N 

A deed to bea testamentary devise must contain. 
language from which can be inferred an intention to 
make a devise. 

Obiter.—Section 22 (5) (8) of the Oudh Estates Act 
do3s not apply to any class but the Muhammadans 
and does not give Hindus an alternative mode of 
adoption, O Brig Ras CHENDRA v. SUBHADRA Kuar, 3 
O. W. N. 321; A. I. R. 1926 Oudh 324 294 


Oudh Rent Act (XXII of 1886), s, 107-H—Uner- 
proprietary rights, assertion of—Potential and not 
actual rights—Civil Courts, jurisdiction of. 

In Oudh the Court of Revenue has the exclusive 

jurisdiction to determine what is the status of a 

denant of lands, and what are the spacial or other 

terms upon which such tenant holds, and the Civil 

Courts have the exclusive jurisdiction to decide 

whether or not a person in possession of the land 

ae a proprietary or under-proprietary right in the 

ands. , i ii 
Where, however, the plaintiff comes into a Civil 

Court asking fora declaration that the defendants 

are neither proprietors nor under-proprietors, the 

defendants’ reply ` to the eeffect that they never 
asserted ‘that they were proprietors and tha’ they pnly 
asserted such under-proprietary rights as coulds be 
created under s. 107-H, Oudh Rent Act, jn other 
words potential rights in the future and not actual 
rights in the present, takes the case out of the 
jurisdiction of the Civil Court, theunder-proprietary 
rights claimed by the defendants being not such as 





“gould bedetermined by a Civil Court. O UMANATH 
BAKHSHI SINGH v. Ray BAKHSS SINGH, 13 O.eL. J. AA 
343 


s?108—Mortgagee with possession, whether 
co-sharer-—Suit for Profits—Entry in khewat, Reve- 
nue Courts whether bound by. 
A mortgagee with possession isa co-sharer within 
‘the meaning of st 108, cl. (15), Qudh Rent Act, and can 
sue and be sued for ‘profits, a 
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Oudh Rent Act—concld. . ig 


a e. 

It is sufficient for a plaintiff, in ordez to establish his 
title to the share of profits, to pfovethat his name 
stands recorded in the kheyat, andthe Réyepue Court ^ 
need not go behind the entry in the revenue’papers in 
deciding the case. O GAJADHAR Sinan v. Har oe 
—e—— $. 127—Suit for rent—Person taking posses- 

sion for cultivation—Section whether applicable ta 

person realising rent from tenants, 


“Section 127 of the Oudh Rent Act is intended to . 


®cover the case of a person who has actually*taken 
possession of the land for the purpose of cultivation | 
and does not cover the case of a person who has merely 
realized the rent of the land, which originally belonged - 

eto him but has subsequently ceased to be hig pro- 


perty, and who has thus cused the dispossession of . 


the person to whom the land now belongs. O BADHI 
BISHAL SINGH v. Ram AUTAR, 3 O. W. N. 370; DL. R.7 A. 
(O.) 224 369 
Pardanashin 

Proof. See Hvipenos Act, 1872, s. 70 


lady—Execution of mortem 
558 


————— Notice, service of. See C. P. O., 1908, O.V, = 
228 


R. 15 . 


Parties—Appellant dying without substitution in 
lower Appellate Court—Necessary parties in second 
appeal, 

Where some of the appellantse die in the lower 
Appellate Court without their legal representatives 
being brought on the record, the decree of the Trial ` 
Court remains good against them even though the 
appeal is accepted and in a second ‘appeal by the 
opposite party they are not necessary parties. L ISHER 
SINGH v. Wir Sinan, 8 L. L. J. 341 1000 


Partnership, dissolution of, suit for—Onus as to 
factum of partnership—Evidence of partnership. 
In a suit for dissolution of partnership the onus of 

proving the factum of partnership is on the plaintiff. 

Where there is no agreement of the partnership, it is 

necessary for the plaintif that the conduct of the 

parties **owards one another, the mode in which they 
have dealt with one another and the mode in -which 
each has with the knowledge of the other dealt with. 

other people, raises a necessary presumption that a 

partnership was entered into. As a rule in the 

absence of direct evidence of partnership the relation- 
ship is shown by books of account, by correspondence, 

by the evidence JÈ employees, by admissions and. 50, 

forth® L Hakam RATU, Ganga Raw; SL. L. J. 111 à 

- e -63 

———*. dissolution of—Taking of accougie-—Interest 
on monies drawn by partner, whether allowable— 
dnigrest on advances, calculation of. 2 
In taking accounts in a suit for dissolution of 

partnership, ‘it is not the practice to allow interest 

on monies dsawn by a partner from the partnership. 
funds be ‘it capital or interest- unless it ig so. pro- 
vided in the deed of partnership. 

“Interest is*payable on advances by a partner only 
til the date of the preliminary decree when the 
partnership is dissolved, and- not till the date of the 
final decreé. M eens MuDALY v., MUNISWAMI 
Mupaty, 58 M. L. J. 428; A. I. R. 1926 Mad. 642; (1926) 
M. W. N. 465 . "< 806 


Penal Code (Act XLV of 1860), S. 34, See PeNAL 
Cops, 1869, s. 381 So 881 
——— 88.34, 304, 325—Joini attack by accused* 
with lathis—Fracture of skull resulting in death— 
Offence. ` f i e 4 
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Penal Code—sontd, Í 
. š ; : 
Where theeaccused in furtherance of a common 
intention, beat 8 person with lathis and one of the 
blows eausea fracture gf the skull which results in 
death, fhe accused are guilty of an offence under s, 
“ $04 and not s. 325, Penal Code, even though it may not 
be ascertainable as to who dealt the fatal blow. A 
CuanpAn v. EMPEROR, 27 Gr. L. J.619; L. R. 7 A. pA a 
—— ~ 8, 75—One previous conviction—Enhanced 
sentence, 
Ofe previous conviction does not necessarily meat 
that the convict is a habitual criminal, though a sub- 
` sequent offenee, shortly upon the release-from Jail, is 
certainly a matter which entitles the Trial Coum to 
impose 4 more severe gentence than would be the 
case if there has been ho other conviction. L LABH 
SINGH v. Emperor, 8 L. L. J. 146; 27 Cr. L, J. 621 365 


——— ss. 79, 88, 89—School-master punishing 


matin of enoe, Racy 
school-master may for purposes of discipline in- 


flict moderate punishment and such punishmeat may 
-be inflicted for offences committed not only within the 
school limits but also outside the schoo] walls except 
when the school is closed for any length of time for 
a period of regular holidays. R Eyureror v, Mauna 
Ba Tuaune, 3 R. 661; 27 Cr. L. J. 636; A. I. R. 1926 
‘Rang. 197 412 


ss, 98, 302, 304—Private defence, plea 

of—Fatal blows, infliction of. é 

In the course of a family quarrel between a brother 
‘and sister, as to possession ofa store room? the 
‘sister was roughly handled and on hearing her cry 
‘out for help, the husband who was working near 
about turned up and finding the wife being assaulted 
by her brother and another and her hands cut and 
“bruised, struck the brother one deadly blow with an 
aruval and on himself being attacked by the other 
man, dealt another fatal blow to him also : 

Held, that the accused had reason to suppose that 
-his wife might be severely injured and tife blows 





~ struck by him on both the men were in exercise of 


the right of defence of his wife and himself. M 
* BERMO Cuerry v. EMPEROR, (1926) M. W. N. 212; 27 Cr. 
` L. J. 617 : 361 

— s, 109. See Penat Cope, 1860, 5, 381 881 
s. 160—Exchange of abuse—Offence, nature 

s . 








of. ‘ 
re ordinary exchange of abuse ina public “street 
‘where yeither side is armed and no blows are struck 
is an offen: too trivial to be taken notid’ of. L 
EMPEROR v, ATMA RAM, 8 L. L. J. 82; 27 Or. L. J. 696 
388 
m SS, 171D 17iF—Criminal Procedure? Code 
(Act V of 1898)Pss. 196, 408— Election—Abetment of 
false personation, what constitutes. e 
The expression “abets the voting by any person in 
` any such way” in s, 171F ofthe Penal Code means 


` abetmient of voting at an election in? the namé of 
- ‘another person living at that date, or in a fictitious 


name, or a second time. e i ` 
.. Where a candidate at an alection who it not aware 
‘of the fact that a person Who professes # bea par- 
ticglar voter is not that voter and that he is falsely 
pérsonating such voter, attests his voting slip but 
‘tloes‘not profess: to do so on his personal knowledge 
. and the -polling officer is eware that thé candidate is 
not attesting on personal” knowledge, the candidate 
cannot be held guilty uncer, s. 171F of the Penal 
+ Cod’ of intentionally aidjng the commission of an 
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offence as defined under s, 171D of the Code. ARam * 


Narn v. EMPEROR, 24 A. L. J, 180; A. 1. R. 1926 All: 221; 

27 Cr. L. J. 705; L. R. 7 A. 18 “e. 897 

s.174—Subpena, defective, fatlureto comply 
with—-Offence. 

A subpena requiring a person to attend either at" 
the thana or wherever the Inspecting. Officer might 
happen to be is not legal subpeena as it does not 
require attendance at a definite plage and an cmission 
to comply with it is not an offence punishable under 
s, 174, Penal Code. A HUKUM SINGH v. EMPEROR, 24 A, 
L. J. 536; 27 Cr. L. J. 697; L. R 7 A. 132 889 
——— 5.193, See Pens Cone, 1860,s.381 881, 

S. 201. ge Evipence, CIROUMSTANTIAL 901 


—-—— — §.216B—False information to Police, whe- 
ther harbouring. 
A person giving false information to the Police 
with respect to a proclaimed offender or warning the 


‘latter of the approach of the Police so that he might 


make good his escape is guilty of the offence of 
harbouring. L TARA SINGH v. EMPEROR, 7 L. 30; A.T. 
R. 1926 Lah. 206; 27 Cr. L. J. 563 e 131 
— ss. 225B, 332, 333—Arrest py Police 
Oficer—Right to resist illegal arrest. 
e Even if the action "of a Police Officer in arresting 
a person is wholly illegal, yet the person arrested or 
the persons who assist the arrested person are not 
entitled to use more force thgn is necessary for pro- 
tection against illegal arrest. $ HARDAYAL SINGH v. 
EuPEROR, 27 Cr. L, J. 628 404 


s. 300, Excep. I—Provocation grave and 
sudden. 
lf a man comes home and findsa person actually 

misbehaving with a relation cf his, there is a pro- 

vocation grave and sudden and his blood can hardly 
be expected to cool down in the course of a few 

seconds. L DINI v. IImPEROR, 27 Cr. L. J. 572 140 


s. 300, Excep. 4—Burden of prcof— 
Offence committed without premeditation and in 
heat but with hatchet—Benefit of Exception. 
The onus is onthe accused to sbow that his case 
falls into one of the Exceptions to s, 390, Penal Ccde. 
Although culpable homicide may have been, ccnt- 
mitted without premeditation and in a sudden 
fight and also in the heat of passion upon a sudden 
quarrel, if it appears that the accused had used a 
hatchet on another unarmed men and had struck a 
blow on the latter's head with a hatchet splitting 
the skull while under no reasonable apprehensien of 
injury to himself, he cannot claim ihe benefit of 
Exception 4 tos. 200, Penal Ccde. L Kansur v. 
Emperor, L. L. J. 188: %7 Ce. L. J. 566 134 
—*—— 8,302, See EVIDENCE, CIRCUMSTANTIAL 901 
—*— s. 302—Death caused by beating-—-Drun- 
kenness—Sentence. 
Evidence of drunkenness falling short of a proved 
- Incapacity in the accused to form the intent necessary 
to constitute theerime, and merely gstablishing that 
his mind was affected by drink, so that he more weadily 
gave way to some violegt passicn, Coes . not rebut the 
*precumption that a man intentia “the natural conse- 
| quences of his acts. . 
Where accused who have baaten a man to death, had 
primed themselves with drink in orde? to wreak venge- 
ance on the deceased ind to beat him mercilessly, 
they cannot escape the penalty of death on the ground 
of drunkenness. L SHERUv. EMBEROR, 7 L, 50; AI. 
R. 1926 Lab, 232; 27 Cr. L, J. 680 406 
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, Penal Qode—-contd. . 
8. 304]!— Lethal blow—Knowledge of likeli- 


hood of cauSing death—Presumption. 
When a person chooses to lay about with a lathi, it 





being a lethal weapon, with all the force at his 


“command, it must be presumed that he knew he was 
likely to cause death. L Guunam MUHAMMAD v. 
Emperor, 27 Or. L. J. 569 137 

ss. 332, 333, See Pana, Cons, er 





225-B 
S. 334—Blow, striking of, under provocation 

--0O fence. . 
» Itisnot correct to say that a person who strikes a 
blow under provocation commits n® offence. L GHASITA 
v. EMPRROR, 27 Or. L. J. 574 142 


S. 377—Evidence to substantiate charge. 
Evidence to support a charge under s. 377, Penal 
Code, must be very convincing as it is very easy to bring 
such a charge but extremely difficult to refute it. L 
Emperor v. Sain Dass, 8 L. L. 9,180; 27 Cr. L. eee 
a SS. 381, 34, 193, 466—Evidence Act (I 
of 1872% ss. 80, 124—Removing Official file from 
proper custody—Dishonest intention--T'heft—Abet- 


ment— Destruction and mutilation of documents. | 9 


A correspondence file belonging to Government was 
in the custody of a mamlatdar who handed it over for 


safe custody to a clerk. he latter kept the file at his . 


house, but while he was away accused No. 1, a karkun 
in the mamlatdar's office, obtained the key of the 
houss from the person with whom it had been left, 
and removed the file. Accused No. 1 then accom- 
panied accused Nos. 2and 3, who were interested 
in the property to which the file related, to the house 
of their Pleader who had been retained to prepare an 
appeal and for that purpose wanted to inspect the 
file. Accused No. 1 handed over the file to accused 
Nos. 2 and 3 at the Pleader's house and himself went 
away. He returned in the evening. and having ob- 
tained the file from accused Nos. 2 and 3 replaced it 
in the house of the clerk It wassubsequently dis- 
covered that during the interval that the file had 
been in the possession of accused Nos. 2 and 3 one 
décument had been abstracted and some others had 
been mutilated. The file contained documents of 
which accused Nos. 2 and 3 were not entitled to have 
inspection : 

Held, (1) that accused No. 1 having removed the 
file from “the possession of the clerk who had the 
custody of.it on behalf: of the mamlatdar, without the 
consent of the mamlatdar with intent to cause wrong- 
ful gain to accused Nos. 2 and 3, he was guilty of 
an offence under s, 381 of the Penal Code; 

(2) that accused Nos, 2and 3 were guilty of an 
offence under ss. 381/109 of the Penal Code ; bs 

(3) that the inference was that the removal and the 
mutilation of the documents had been effected by 
one or both of accused Nos. 2 and 3; 

(4) that even if it was effected bye one of them in 

- the presence of the other in furtherance of the com- 
mon intention, of both of them, s. 34 of tha Penal 


Code was applicabl afid both of them were guilty of * 


offences under ss, 193 and 466 of the Penal Code. 

B VALLABHRAM GANPATRAM v. EMPEROR, 27 Bom. L. R. 

1391; A. I. R. 1926 Bom..122; 27 Or. L. J..689 881 

. =——— 8. 402—Assemblage opaccused—-Preparation 
for dacoity. ‘ . 4 

Where thé accused, belonging to different villages 


ere found at a lonely well at a long distance from their 
- homes fully armed and equipped for committing 


. © . 
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-ceived and false entries in his register showing 
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Penal Code~-contd a bi 
id 

dacoity, a conviction under s. 402, Penal Code, ig 
maintainable. L Warva Sexan v. PMPEROR, 27 Cr. 
L. J. 605 269 
8 409—Detention of money by postal 
servant against rules—False entries in register and 

lse explanation—O fence. 
etention by a postal servant of monies received by 
him in his capacity as such through V. P. parcels ʻete., 
r several days in violation of the postal rules, coupl- 
ed with a false explanation that the monies were not 
received on the days on which they were actually ve 
that 
theħrticles were still undelivered in the Post’ Office, 
fonatitutes an offence under 6. 409, Penal Codg. Pat 
CHANDRA Prasad v. Exprror, (1926) Pat. 190; 27 Or. 
L. J. 611; A. I. R. 1926 Pat 299 . 355 





ment money by—Money not included in bala 

Misappropriation—Failure io give excess money to 

succetsor-in-office—-Money, retention of, pending 

serutiny of accounts. <2? 

The fact that the accused a public servant, does not 
include the money received by him in his capacity as 
a public servant in the cash balance isa very strong 
prima facie evidence of misappropriation on his part. 
Failure to hand over the money dud in his hand to 
his successor-in-office is a further prodi of his guilt. 

eA public servant is not entitled to retain, pending 
the scrutiny of accounts, any money ‘ due to the Gov- 
eraméht in his hand in excess of what the registers 
show to be due. If he removes the balance he is guilty 
of misappropriation even if he removes it to godown 
belonging to the Government. O Emperor v. DAYA 
SHANKAR, 3 O. W. N. 382; 27 Or. L. J. 589 205. 


——-—— 8. 411—Receiviny stolen property—Possession 
of accused. 4 
The accused, along with several others, was found 

in the hopse of one of them, quarrelling over the 

division of certain stolen property, which consisted of 
packages of cloth which had been cut through and 

were lying open in the house: i 
Held, that the accused was in possession of tha 

property for purposes of s. 411 of the Penal Code. Pat 

Parmeswar DAYAL v. Emperor, (1926, Pat, 139; 27 

Or. L. J. 657; A.I. R. 1926 Pat. 316; 7 P. L. T. 567 

705 

——2 5, 411—Stolen ornament found in house 
occupigd by accused and his mother—Offencé. 
Where an ‘ornament called kangni staln in a 

burglary is found by the Police’ in a jar of chillies in 

a h@use occupied by the accused and his mother and 

there is nothing to show that he putwit there or knew 

that it was there, an offence under s. 411, Penal Code, 

has not been @stablished. L EMPEROR v. Cnuoru, 27 

Or. L. J. 717 909 

—z-—— $. 419 Taking thumb impression—Offence, 
Mere taking thumb impressions on a blank piece 

of paper may be a preparation to cheat but unless 

something’ ig written on, it, it cannot ‘amount to 

cheating GA rn de to Chaat. Pat Suro PRASAD v. 

EMPEROR, (1. 

353 


L. J. 608 

———- 8. 420—Sale of property—Consideration. 
money, balance of, not paid—Offence.. ` x 
Where the complainant's :case is that it was agreed 

between him and the accused that the consideration 


6 
ji 


26) Pat, 110; A. I. R. 1926 Pat. 267; 27.Cx. ` 


S. 409—Public servant, retention of Govern- 
Nn 


money for the sale of property was toba paideby , 


the accused after execubion of sale-deed and that 
the complainant had executed the sale-deed and hag 


‘ 
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è : 
got it-registered® but that the accused refused to pay 
the mowey, the dispute is purely of a civil nature and 

“no offenée under s. 420, Penal Code, is made out. G 
RAH Cuaxpra Dev. GAJENDRA Natu Das, 43 O. L. J. 
987; 27 Cr. L. J. 588 — ne, `~ 204 
25.466. See PENaAL Copr, 1860, s. 381 81 
—-— — 98. 467, 471. See Cr. P. C., 1898, s. 236 

E 270 
~ §. 489-B, object of—“As genuine", effect òf 
—*Person selling forged note—-Ojfence. eo 
Thé object of Legislature in enacting s. 489-B, Penal 
Code, is to stop.the circulation of the forged notes by 
punishing all persons who knowing or having rgason 

-to believe them to be forged, do ‘any act Which 
would lead totheircircflation, y 

+ A person who knowingly sells a forged note to a 
person who also knows it to be forged is guilty 
under s. 489-B, Penal Code. 

lie~words “as genuine” ins. 489-B, Penal Code, 


Bua RaM v. EMPEROR, A. 1. R.1926 Lah. 72:07 L. 60; a 


27 Cr. L.J. 638 oot 
——— S. 497—Adultery—Marriage, proof of— 
Statement of complainant, whether sufficient. | 

In a prosecution for adultery the marriage must be 
strictly proved. “Tor the purposes of such a prosecu- 
tion the marriage cannot be held to-have been proved 
merely by the statement of thé complainant. R Gora 


v. ESPEROR, AVI. R.1925 Rang. 328; 4 Bur. L. Taai ° 


27 Cr LJ. 66T o7 7 
i s, 499; Excep. 9 --Defamation—Statement 
made by “party to -judicial-: proceeding, .whether 
privileged—Absolule privilege, doctrine of, appli- 
cability of. "° : B 
The, laivof absolute privilege does not apply in 
India in the case of criminal prosecutions for per- 
jury. ‘Ia /a prosecution for “perjury, however, in 
respect of a’ statement made by a party’ toa judicial 
proceeding, the special position occupied by the party 
must not be, lost sight of. | t. o h 
Parties and witnesses in all “jidiéial proceedings 
are in‘a peculiar position and it is necessary, if their 
interests are to be safe-guarded, that they should be 
allowed to make statements freely subject to the 
ordinary, law of perjury. Generally speaking, there 
would be a presumption tht what they say is said bona 
~ fide in the protection of their owne interests, and they 
would be protected by, the provisions of the Ninth 
Exception to b. 499 "of the Penal Code. -R Syen ALLY 
v. Empor, A. 1. R. 1925 Rang. 360; 4 Bur: &. J.'181; 
27 Or. L. J, 648, sa KAN 600 
Pleadings—New plea in arguments. ae 
“A Court is jugtified in-rejecting a plea in argument 
which was not raised by the-defendant in his defence, 
O DAWARKA V. SANKATHA | | 307 


Pleadings and proof—Litigant changing position. 
"See Evipence Act, 1872, s. 115 e > «501 
Suit for declaration of customary righi— 
Custom found againstz- Common Law right as citizen, 
whether can be setup. 6 % | 
Where the plaintiffs wRoare sltepherds ina village 
qe the defendants, the members of another com-* 
‘munity, for a declaration that they, the plaintiffs, are 
* entitled by custom to take.théir procession on marri- 
-ageand other festive occasions through “the “public . 
streets—of the village with music; dancing ‘and 
torches by daylight, which they claim tovbe- com- 
pinent parts of the procession itself, from time im-. 
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govern only the verb ‘uses’ and nat any other verb. L.. ` 


nfemorial and the allegb@ customary right is pop’ 


4 


ge t o 


Pleadings and proof—concld. 


proved, the plaintiffs’ suit must fail., Any right which * 


the plaintiffs may have, based upon their Common 

Law right as citizens, must be vindicat®d in a separate 

suit. i r : 
Obiter.—Any member of the public has got the right 


to use a public street in any lawful manner and a- 


declaration can be granted if he is prevented from so 
doing without proof of any special damage. M 
MECHUMARRI MALLTAH V. YERRAVULY, GANGANNA 226 
, variance between. 

A party cannot be allowed to plead inconsistent facts 
or to give proof at variancp’ with his pleadings, Pat 
JUGAL Sarkar v. Ray MANGAL Prasan, A, I. R. 1924 
Pat. 187; 7 P. L. Te747 S : p 


Police diaries. 
See (i) CRIMINAL PROCEDURE, 
(vi) Or. P. O., 1898, ss. 162 and 172. 


Possession as notice. 





See TRANSFER OF PROPERTY 
538 





- Land under water—Ownership. 
Possession of land under water follows ownership. 


C. L. J. 180 e 
Practice. e ANG 
See (i) CIVIL PROCEDURE. 
` (ti) CRIMINAL PROCEDURE, 
(vit) EVIDENCE. 
Witnesses in‘ attendance—Court's 
examine. i : 
A Court is not justified in refusing to examine -a 
witness who is present in Court and for whose exami- 
nation no adjournmentis asked for. 
Duoom Mar v. Jar Diar Kapur & Sons 


929 


"n 
MOHnENDRA Natu Roy v. NABADIWIP CHANDRA NANDY; 43 - 


duty to 


L Amar SINGH- 
1 ` 


Pre-emption—Suale-deed containing wrong number of . 


plot-—Execution of another deed after 4 years ecn- 

taning correct number—Subsequent-deed, whether 

sale, | ; 

A plot of land was transferred by. sale-deed. Subse- - 
quently another deed was executed after 4 years stating 
that the plot of land in the first deed was misdescribed 
and that the correct number was mentioned in the later 
deed. Ina suif for pre-emption on the' basis of the 
second degd : ` 


” 


Held, that it was not a sale-deed and the spit was 


barred by time. O Smo NARAIN V, KHADERU, 
1926 Oudh 475 : ; 
- Sale of nine items of properties by one 
© Pre-emption as to one—-Partial pre-emption,’ 
Where nine items of property: are: sold.. to nine 
different persons for different considerations by one set 
of vendors by execution and registration of a single 
deed of sale, there ‘ate jn effect ninedifferent sales and 
a suit fer pre-emption With*regard to one of them can- 
pot be résisted on the-grouzid of partial preemp- 
jon.. A CHUNNI SINGH v. LAKSHPAT SINGH, 24 A. L. J, 
534 6 


ALR. 
- 378 


320 
sult—Pre-emption price exceeding — Court's 
jurisdiction—Decree, A 
Where in a duit for pre-emption regarding revenue 
paying land the value for jurisdiction, i. e., 30 times 
the prgportionate lang revenue does,not exceed the 
pecuniary jurisdiction of thé C8urt, but the amount 
payable by the pre-emptor exceeds its jurisdiction it 
can hear the suit but cannet pass a decree. However, 
if such a suit is transferrcd..to another Court which 
: has. jurisdiction to.@ass the decree, the latter will 
pass the decree and nut dismiss the suit on the ground 
* that the first Court had no jurisdiction to entertain the 
suit, L ARSHAD ALI v. BIOHHA Lar, 8 L. L.J. 68 125 


deed— . 


p 


4 
. . 
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Presidenty Towns Insolvency Act (l of 1909), 
8. 15—Insolvency Rules of Calcutta High Court, 
Tr. 74, 150—Petition by debtor—Procedure—Petition 
by partner—Debts due by firm, whether can be 
entered inPlist—Debtor, whether bound to, hand over 
books to Official Assignee before adjudication--- 
Practice. 

Rule 74 of the Insolvency Rules of the Calcutta 
High Cours provides that where a petition for ad- 
judication is filed by a debtor the Court shall forth- 
with make an gdjudication order thereon. The rule 
contemplates that if the petition isin form in thee 
sense that the Court has jurisdiction and the condi- 
tions prescribed by tlig Act have been fulfilled, the 
order shall go as a matter ofcourse. 

It is open to a partner in a@rm to apply to be ad- 
‘judicated an insolvent and in such a case he would bet 
right in setting outin his petition the debts due by 
his firm, for the reason that under the ordinary law 
they would be debts for the full amount of which he 
would be personally liable. The mere fact, therefore, 
that such debts are entered in the petition would not 
mean. that the petition is made on behalf of the firm. 

There is no rule requiring an unwilling debtor to 
hand*over his books to the Official Assignee before he 
is adjudicated an insolvent. 

A practice founded upon the willingness of debtors 
cannot be regarded as being a settled practice oblita- 
tory upon persons who do not wish to comply with it. 

On a petition for adjudication it is open to the Court 
to make a reference toeexternal matters, provided they 
are relevant, butifan order isto be founded upon” 
them they should be duly brought to the notice of the 
parties and the parties given an opportunity of 
furnishing an explanation. O In re Gopatpas, 30 C. 
W. N. 173; A. I. R. 1926 Cal. 640 793 


$.101—Party aggrieved—Order of Court 
confirming sale of insolrvent’s property by Official 

Assignee —A ppeal. 

An insolvent has, after adjudication, no legal interest 
in his estate and has no right to interfere in the 
realisation of that estate and cannot be treated as 
aggrieved by any order passed in the course of such 
realisation, . 

The insolvent, therefore, has no right of appeal 
against an order by Court confirminge a sale of part 
ofthe estate which was originally his and subsequent- 
ly‘vested in the Official “Assignee. M HARI Rao v. 
OFFICIAL ASSIGNEE, 50 M. L. J. 358; 23 L. W. 599; 
(1926) M. W. N. 364; A. I. R. 1926 Mad. 556; 49 ke 

a 2 


Presumption, See Evrpexce Act, 1872, s. 114 361 


Principal and agent. See Contracr Act, 1872, ss. 

140, 141 oe 575 
— Agency, termination of. : . , 

Where a deadlock has been created owing %o the 
conduct of the members of the Firm o Managing 
Agents, the Directors of the Company are justified 
in the interests of the Company to putan end to 
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O 
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Principal and agent—coneld, _ > Te 


would have omitted to do. M Pyrssawankau HINDU 
JANOPAKARA SaswaTHa NIDHI LTD, v. Kubpus Saute, 23: 
L. W. 476 . WE 860 
Suit for account—-Negligence and misconduct : 
alleged --Cause of action, where arises. See O.P, 
C., 1908, s. 20 287 ° 


Privy Gouncll--Arguments urged for first time— 
Practice. ` i 
The Privy Council has long established it for itself 

as a principle of wisdom and prudence that it should 

be very chary of entertaining an argument which hag 
not been sifted in the Courts below.especially when 
ae question to be decided concerns the diversified and 
complicated Indian Law as to tenure of land, P, C,° 

Secretary OF State FOR IN$IA v. JYOTI PRASHAD SINGH - 

Deo, A. I. R. 1926 P. C. 41; 30 ©. W. N. 745; 24 A, L. J. 

161 Tari P F 974 

—~— Variation of its own orders —Practice—Ciri 
Procedure Code (Act V of 1908), O. XLY, afr a 
—Failure of party entrusted with order to lodge it 
-oRemedy. ; oe 
It is only in exceptional circumstanges that Privy 

Council varies its own orders. : ' 
If the party to whom an order of the Privy Council 

is entrusted delays or refuses to lodge it in the High 

Court concerned, the remedy of the person desiring 

execution of the order is an application under r. 15 

(1), O. XLV, C. P. C., to the High CBurt for a summary 

order on the defaulting party to lodge the order and 

nota petition to the Privy Council Tor variation of 

thé previous order. PO Sovrenpra MOHAN SINHA v. 

Harr Prasan SINHA, A. I. R. 1926 P. C. 31; 5 Pat, 461; 

(1926) M. W. N. 492; 24 L. W. 84 818 


Probate and Administration Act (V of 1881), 
applicability of, to unprobated mufassal Will. 

An executor appointed by a Will in the mufassal of 
the Madras Presidency to which the Hindu Wills Act 
does not apply, has vested in him the estate of the 
testator and has all the powers of an executor as set 
out in the Probate and Administration Act even though 
such executor does not obtain Probate.of the Will, 
M KATREDDI RAMIAH v. KADIYALA VENKATA ScpamMa; 
50 M. L. J. 308; (1926) M. W. N. 297; 49M. 261: A.I. 
R. 1926 Mad. 434 : " 83 
—— S. 20— Civil Procedure Code (Act V of 1908), 
s. 10—Property gituete in Burma and at Ludhiana 

—Probate taken out in Burma—Suit for .adminis= 

ration of estate—Jumisdiction. _ NYA 

A guit fora declaration that the Probate proceed- 
ings shall not affect the plaintiffs andfor the ad- 
ministration of the estate is not a claim for the 
Acgermination of any right to or interest in immove- 
able property within the meaning ofs. 16, C. P. Ci 
and the mere fact that part of the property is situate 
at a partieular place does not confer jurisdiction on the 
Court at that place. Such a suit would be entertained 
by the Coyrt at the place where the Probate is taken 
out. L Suv Ram v. ISHRI 1046 





contract of managing agency.eC (GUS ALEXANDER *—-—— —8.21--Administration, grant  of—Applicant 


MACKENZIE v“Hinataya ASSURANCE Co, 30 ©. W.N. 
440; A. I. R. 1926 Cal. 745 381 
Agentsacting to best of his capactty, whether 

liahle for negligence. 

Where one person,is employed by anotherto doa 
certain kin@ of work with full knowledge of his 
. qualifications and the lattew does the best that he can 

with “respect tothe ‘work gntrusted to him, there can 
be no‘ questior! of negligence unless he does something 
which any reasonable man with his qualifications 


claiming under Will* Administration completed-— 
AppMcation, gheth® ip be rejected—Person challeng- 
ing Will, position of—Grant of Letters—Title, 

effect on. . . . 

The fact that an applicat for Letters of Admnis-° 
tration claims under the Will, but his claim is un- 
sustainable, would nat deprive him of his right ‘to 
administer the estate ifhe is otherwise entitled ta 
the grant under s. 21 of the Probate and Administya- 
tion Act. .. è 


A i 


a . 
1114 
Probate and Administration Aot~concld. 


The distinction Between an application for Letters 
of Admirfistration and fos Letters of Administration 
with the Will annexed is important and should not be 
overlooked. < 

Et is of.paramount necessity that the Will should be 
established and the establishment of the Will is dhe 


` of the functions of the Probate Court, and, in the case 


` ministration with the Wil,annexed. 


Ss: 50, scope 
ourts, inherent powers of. 


of an application for Letters of Administration with 
the Will annexed, the Probate Court cannot decline to 
exercise, that function on the ground that there is 
nothing to be administered. 

A person wh® challenges the Will as a forgery is not 
entitled to make an application for Letters of i- A 
A grant of administration does not decide any ques- 
tion of title. Pat KAMALA PRASAD v. MURLI MANOHAR, 
(1926) Pat. 118; A. I R. 1926 Pat. 356 750 


of—-Withdrawal of letlers— 


Section 50 ofthe Probate and Administratio® Act 
is exhaustive and not merely illustrative. But apart 
from that section, when the condition on the fulfil- 
ment of which alone the grant of letters can be made 
is not fulfilled, the Court has inherent power to with- 
draw the order for grant so asto prevent an abuse 
of its process. L Prem SUKH v. PARBATI, 7 L. 270; A J. 
R. 1926 Lah. 352° 329 


-S97:7—Executor doubting genuineness of’ 
Will.—Renunciation—Eaxecutorship, when mag be 
accepted or renounced—Court'’s powers to refuse 
Probate on ground of executor's incapacity. 

Until the validity of a Will is established, an execu- 
tor appointed thereunder is not bound to accept or 
renounce the executorship. 

Where in proceedings for grant of Probate, a person 
appointed as executor filed a statement doubting the 
genuineness of the Will but expressed his willing- 
ness to act as executor if the Court considered the 
Will genuine and granted Probate, it cannot be said 
that he renounced the office of executor. 

A Court cannot refuse an executor Probate because 
it considers him unfit to be executor unless the 
unfitness is of the nature of legal incapacity, that is, 
minority or unsoundness of mind. ` M TxHoprar Vex- 
KATARAMIER V, GOVINDARAYALIER, 23 I, W. 462; (1926) 
M. W. N. 323; A. 1. R. 1926 Mad. 605 e738 


Provincial Insolvency Act (V of 1920),% 4— 
Lente Court, powers of, togo into question of 
title. 

By the Court—-Under s. 4, Provincial Insolvency Aet, 


p 





“full power is given,to the Insolvency Court to decide 


not only all questions of title or priority, but also of 
any hature, whatsoever, whether they invalve matters 
of law or of fact, which may arise in any case of insol- 
vēncy coming within the cognisance of the Court or 
which the Court may deem it expedient or necessary 
to decide for the purpose of doing complete justias. 
Therefore, there is nothingto prevent the Insolvency 


. Court from declaring, even tough , it be fÆ the in- 


stance of the Receiver, that certain property‘belongs to 
the insolvent and ‘that any other person who is put- 
ting forward a claim to it is not really entitled to it. 
A°Harr Onanp Rar v. Moti Ram, 24 A. L. J. 495 429 


| e SS. 4; 5. See PROYyINCIAL Insofvency ACT, 


1920, s. 56 506 


8. 5—Insolvency Court, power of, to review 





ve ordêrs- Creditor who hag fendered proof of debt, 


right of, to appeal, 
e 


INDIAN OASES. : 


(1926 


Provincial Insolvency Act--1920~contd. 


By s. 5, Provincial Insolvency Act; an Insolvency 
Court is invested with the powers’ an@ jurisdiction 
to review its own orders in circumstances laid down 
in O. XLVII, C. P. O. 

A creditor who has tendered proof of his debt ia 
a person aggrieved by an order refusing.to review an 
annulment of an adjudication and is, therefore, 
entitled to appeal against the order. M CHALLA 
ABBIREDDI V. CHALLA VENKATAREDDI, (1926) M. W. N. 
256; 23 L. W. 614; 51 M. L. J. 60 351 


S. 20, See PROVINGIAL INSOLVENCY Act, 1920, 
1 


ri 26 
8. 28—Joi® Hindu family—Insolvency of 
father—-Property vesting in Receiver. 

Where a father in a Hindu family governed by the 
Mitakshara Law has been declared an insolvent, the 
Receiver is entitled to sell not only the share of the 
father that will fall to him on partition but the 
entire property in his hand belonging to the whole 
family consisting of himself and his sons. A Om 
Prakasa v. Moti Ram, 24 A. L. J. 417; A.L J. 1926 All. 
447 175 

- ss. 37, 43—Insolvent's failure to “apply for 
e discharge—Annulment of adjudication—Protection 

of creditors, provision as to. 

A Court has no option but to annul adjudication 
where an insolvent fails to apply for an order of dis- 
eharge within the time specified by the Court. But 
with a view to protect the creditors the Court should 


s. 52 








. pass an order under s. 37 of the Provincial Insolvency 


Act vesting property of the debtor in a person appoint- 
ed by it. L Roop Narain v. Kino Kine & Co, A. IR, 
1026 Lah. 370 234 


———— SS. 52, 20—Interim Receiver—Delivery of 

property. f 

An application under s, 52 of the Provincial Insol- 
vency Act to the Court executing a decree against 
the judgment-debtor to deliver property to the Re- 
ceiver can only be a valid application if the Receiver 
has been clothed by the Insolvency Court with powers 
to take possession of the insolvent’s property. 

Where the interim Receiver appointed under s. 20 
of the Proviifcial Insolvency Act is not clothed withe 
any such powers, the Court has no jurisdiction to 
hand over the property to the Receiver. 

Qucere.—W hether the term “Receiver” used in s. 52 
ofethe Provincial Insolvency Act is restricted to a 
Receiver appointed after the adjudication,eor will 
apply to an interim Receiver appointed under s. 20 
of the Act and whether the application under that. 
section is restricted to one by the Receiver or may 


be made by the insolveAt er any one else. M 
ARUNACHELLAM CHETTIAR v. Nayanna NAICKER, 23 L. 
W.513; A. I. R. 1926 Mad. 606 126 


——-— 6. 53—Two years’ limitation, starting point 
of, 

The limitation of two years prescribed under s. 53, 
Provincial Insolveacy Act, is applicable to all*cases 
where the transfer when originally mde was a,good 
transfer of property though it was subject to an option 
of avoiding it to be exercised by tle receiver, that is 
to say, to a transfer which is only voidakle and not 
void.. A 

Wheré an alienation has been effected by a regis- 
tered deed the period ob two years under s. 53, Pro- 
vincial Insolvency Act, isgio be ‘counted from the date 
of execution and not of registration of the deed, 

Per Mukerji, J. contra -An Insolvency Court has no 
jurisdiction to entertain an application of the Receiver 
e 


° e 


|| 
4 
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Provincial Insolvency Act~1920—contd. 


to declare an ostensible transfer void ifthe transac- 
tion took place more than two years before the ad- 
. judication. A Hart COHAND Rat v, Morr Ran, 24 A. L. 

. J. 495 429 


- ss. 53, 54—Fraudulent preference, intention 
necessary to constitute—Hxecution of mortgage by 
debtor—Act of insolvency—Adjudication, order of, 
as insolvent—A pplication to.set aside mortgage under 





8. 58—Mortgagee, whether bound by prior order—e 


.Bona fides, proof of —Mortgage declared void—Prior 
genuine mortgage-dedig, discharge of, by mortgagee 
~-Rights of mortgagee. ~q 


In order to make out that®an alienation by ane 


insolvent amounts to fraudulent preference under s. 64, 
Provincial Insolvency Act, it must be shown that the 
insolvent had the dominant idea of cheating his other 
creditors by preferring particular creditors. ` 

Where atthe instance of a creditor, a debtor is 
adjudicated an insolvent on the ground that a mort- 
gage executed by him amounts to an act of insol- 
vency, on an application by the petitioning creditor 
under s. 53 of the Provincial Insolvency Act to have 
the mortgage declared void as against the Official 
Receiver, it is not open to the nlortgagee to attack the 
finding that the execution of mortgage was an act of 
insotvency. 

To attract the operation of s. 53 of the Provincial 
Iagolvency Act, it is notin terms necessary that tlfe 
document should be to defeat or delay creditors. It is 
sufficient if it is a transfer not in good faith or not for 
valuable consideration. It is, therefore, open to» the 
mortgagee to escape the operation of the section by 
showing good faith and payment of valuable con- 
sideration. 

A document cannot be partly in good faith and 
partly not, 

The general principle applicable to cases under s. 53 
of the Provincial Insolvency Act is this :—The assign- 
ment, as an assignment is void; but, for money 
genuinely paid in discharge of genuine debts, the 
alienee will stand in the sHoes of those whom he has 
paid. Inthe case of a mortgage-debt paid off, the 

dransfer will not operate as a mortgagé at all, not 
. avert to the extent of the amount paid, but the alienee 
will be entitled to rank in the schedule of secured 
creditors to the extent of his payment. M RAMASWAMI 
Arvancar V. OFFICIAL RECEIVER, 50 M. L. J. 448: (1936 

M. W. N 419; 23 L. W. 734; A. I. R. 1926 Mad. 672 
535 


ss, 56, 415— Ad interim Receiver, appoint- 
ment and powers of—-Recgiver in insolvency, duty vf 
Court to appoint, before “realisation of *property— 
Removal of possession of property from person œher 
thar insolvent—Proper authority Proceduge. 
The Insolvency Court before taking any action 
“under s. 56 (3), Provincial Insolvency Act, in the way 
of realisation of property must anpoint a Receiver 
and that means a Receiver in insolvency and not a 
Receiver ad interim. The power to remove property 
from the possessiqn of any one other than theinsolvené 
is reserved to the Court. ` 
The Co@rt can before adjudication depute an ad 
interim Receiver to coltect evidence as to the assets of 
the insolvent- but such a Recgiver cannot pass a final 
order in a claim by a ereditor to a property. 
Section 4 reed withs. $of the Insolvency Act 
- requires a Court in matters of forcible realisation 
of property to act with the procedure’ and with 
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Provincial Insolvency Act—1920°-concld. 


the judicial caution of a Civil’Couri:: 
DHAN Das v. JAGAT Nara 5 hy wes 
Drax Das 0, aax, (1926) Pat; 184: A if 





—Consent of parties—Jurisdicti 
e The District Judge has no jurisdiet 
the Receivers report oo by consent 
lays have elapsed within which. t ieve 
creditors can apply to the Court for the reserved i 
modification of the act or decision by which they = 
aggrieved. C GOBINDA CHANDRA M JUMDAR Hirt 
Omaras MARWARI, Å. I. R. 1926 Cal. gah 2. Hari 


Cause Courts Ac 

1887), s. 15 (2)—Vend&, default by, to aes 
Payment by vendor in whose name patta continues to 
stand—Suit by vendor for recovery of amount 


ion to cox firm 
of parties until 


8. 75 (4)—Receiver's report, confirmaticn of » 


332 , 


whether cognisable by Small Cause Court—~Plainti 


right of, to personal decree— Kist P 
three years, whether recoverable. Kn 


and the vendor, in whose name th i ‘to 
e pati, 
stand, was compelled to pay, in a sale bi here a 


(3) that plaintiff was entitled to reaver: only three ; 


yeaes’ kist. M PUTHALATH UKK; y 
UKKARAN Nayar, (1926) M. W, N Son 
Mad. 633 d 


AIR v. PONNIGART 
A. I. R. 1996 
-1046 





S. 23—Transfer of suit to Original Side: 

Civil Procedure Code (Act V 008) “aa 6 en 

rwa a ( of 1208), ss. 96, 102~- 
_A-small cause suit when transf 

side under s. 23 does not eal e 2 

monin i remains of a small cause na 
erefore, lies against the decree in 

but where the subject-matter of the pag eee 

Sanan De. 300, e second appeal is incompetent. M 

NKAYA V. ALLAPARTI R é | 
A.I. R. 1926 Mad. 622 EIRE oS 


——— s$. 25—Appeal right of—Revision, whether 


the original 
small cause suit 
ture. An appeal, 


lies, 

The exercise df the right of interference i isi 
und@r s. 25 of the Provincial Small Causo Costs Aar 
does*not depend upon the question whet @ an appeal 
lies or not, but it is a matter for considera ion whether 
when sh a . ae arey open toa party by 
way appeal, he 3 i 
wa E ppe should be allowed to, come up in 
Court where the expense of engaging 
be greater than in the Mofussile wei 
SHALIMAR Paixts COLOUR 790 
S. 245—Civil Procedure Code (Act V of 1908), 


: Counsel must ` 
A BANWARI Lit v, 


“0. XX, r.” 4—Judgment of & 
. XX, J e mall Cause Cour 
- econiaining pointe for, determination heria 
y H 


yee er in, > 
A judg*ent ofthe Coust of Small `C : i 
contains pbints for determinatien and shows tag aks 
Judge has applie? his mind to the evidence and Fes 
come to a retel intelligent finding cannot fe 
pset in revision. HOTKAN v, SITA 
1926 Oudh £78 i ie Pa 309 
——— Sch. ll, Art. 31—Suit for 4 ; 
: and occupation, nature of. pon anaes ry bat 
A suit for damages fox se and occupati 
: 034 Ws ‘upation bask 
an allegation of permisgiye occupation is a Sait 
4 . 7 


drag the opposite Party to the High ~ 


d , š |. E ‘\ 
1118 - = 
° . œ 
Provinelal Small Cause Courts Act—concld. 
emall cause patire and does not come under Art. 31, 
Sch: TI, of the.Provincial Small Cause Courts Act. M 


MIKKILI ÅNKAYA W. ALLAPARTI RATHAMMA, 23 L. W. 518; 


A.I R. 1926 Mad. 622 77 
— Soh. I1, Art, 41, See O. P. O., 1908, 5.102) 


Public street; use of. See PLEADINGS AND PROOF ® 
226 


“Punjab Courts- Act (VI of 1918), s. 41—Second 


appeal—Neglect—Finding of fact. e 
The finding of the lower Appellate Court that there 
was wilful neglect on the part of the appellant is a 
finding of fact’ and cannot be disturbed in second 
appegi. LB.B. & O. I. Ry. v. Mur Caanv-San™ 


Das » ° 3489 


nlab Excise Act (I of 1914), s. 61 (1), offence 
Runa enamel Procedure Code (Act V of 1898), 


s. 562, application of. ; ac 
“Sir an vifence under the Excise Act it is necessary 


to impose a sentence which would have a deterrent 
effect‘and a mere sentence of fine will not do. 6 
Ordinarily a person convicted under s. 61 (1), Punjab 
Excise Act, is not entitléd to the benefit of s. 562, Cr. P. 
C., though the section is not only. applicable to offences 
under’ the Penal Code but also to offences punish- 
able under’ a special or a local Act. L EMPEROR 1. 
Prana SINGH, 7 Qu. 32; A.I R. 1926 Lah. 166; 27.0r. L. 
wank i || 1911), = 
ab Municipal Act (ill of. , S. 131-0 
Fina demolition of- Damages—Municipality: 
preventing re-building of reservoir—Good faith— > 
Perpetual: injunction, issue of. 
Under s. 131 of the Municipal Act, a Committee’ can- 
not order the demolition of a reservoir, it can only 
ve it filled up.. SA AI 
maa owe eek Municipality has acted in good 
faith in having a reservoir demolished, a plaintiff is 
not entitled toan injunction to the effect that the 
Committee should be perpetually restrained from 
preventing him from re-building his resefvoir. L 
‘Nara Ram v. MunroiraL Comsurrer, Moxrsar, 8 L. 1. 
J. 162 E 192 


pre-emption Act(l of 1913), s. 15—Pre- 
gehen having two qualifications higher and lower— 
Vendeé with only-higher qhalification—Pre-emption, 
Where the pre-emptor and the vendee both possess 
the same higher qualificatioN, the possession eof an 
additional inferior qualification by the pre-gmptor 
does ‘no®gntitle him to-a decree -for preemption 
against the vendee. ` L RAGHA Ram v. DEWA SINGH, A. 
1. R. 1926 Lah. 300; 7 L. 306 | 353 
Punjab Tenaney Act (XVI f 1887), s. 77—suit 
.for possession of land—Defendant's plea as to right 
of oceupancy—J urisdiction. è 
Where in a suit for possession on the allegation of 


` defendants trespass, it becomes necessary on, the plea 


efendant that he is an occupancy tenant; to 

mers as to the status of the defendant as oacu- 

pancy tenant, the jurisdiction of the Civil Court is 

ousted and the suit beqpifes one cogifmable by a 

Revenue Court only. L NAWAB v. ARuRA® 14 
Ld 


A 
Rallway company, See CARRIAGE OF GOODS. 


Iways Act (IXof 1890), 8. 7—Suit for damages 
Ba Railway Company—Loss of dhods— Failure 
` to put padlocks on waggons—Wilfui neglect. - 

Railway Company cannot be held guilty of wilful 
neglect by pot putting on padlocks on the waggons 


INDIAN CASES, 


e [1996 
i . -e ° 
Railways Act—coneld, bed 


immediately on hearing that thefts were frequent be- 
tween two Railway Stations on running trains. O 
JAGANNATH PRASAD v. AGENT, G, I. P. “Ry.eCo,, A. F R. 
1926 Oudh 468 644 


S. 72—Goods consigned to Railway for 
carriage under Risk Note Form “B“—Non-delivery— 
Damages, suit for—Loss, proof of -Burden of proof. 
Ina suit to recover damages for non-delivery of 

goods consigned toa Railway Company for carriage 

under Risk Note Form “B", the burden of proving that 
the case falls within the exception contained in the | 

Risk Note, viz., that the geods were lost owing to 

the wilful neglect of tte Railway Administration or 

to theft by or wilffl neglect of ifs servants ete., .is 
upon the plaintiff. But before the plaintiff is called 
upon to prove that the goods were lost by wilful 
neglect or by theft, it must be shown that the goods 
have been lost. Itis forthe Railway Administration 
to prove in the first. instance that the goods have 
been lost, and it will be then for the plaintiff to show 
that the loss was due to the wilful neglect of, or theft 
by, Railway servants. ` 
Except in cases where the plaintiff admits that the 
goods have been lost, a Railway Company is not 
entitled to rely upon” the provisions of the Risk Note 
which pro tanto exempt it from liability unless and 
until evidence has been adduced which satisfies the 

Court that a loss has occurred, and the loss must be 

% loss of the goods by the Railway and not merelya - 

loss to the consignor. © Gopiram BREARIRAM v. 

AGENT, I, I. R., 30 0. W. N. 209; A. I. R. 1926 a 

62 


— S. 72—Risk Note Form H—Time covered by 
note—Loss of consignment, meaning of —Wilful 
neglect, meaning of —Onus. i 
Risk Note Form H limiting the liability of Railway 

Administration not only covers the time of actual 

transit but covers the whole period during which the 

goods remain with the Railway. 

When the goods in the custody of the Railway 
become rotten and are destroyed under the orders of 
the Station Master, it must be said that the owner 
has sufferehloss of the whole consignment. , 
_A person is said to be guilty of wilful neglect when ht, 
intentionally and of set purpose does something which 
ought either to be done in a different manner or not at 
ali or omits to do something which ought to be done, 
“The onus of proving wilful neglect lies upon a 
plaintiff suing a Railway for compensation for loss of 
goods consigned under a Risk Note. L JAGAN NATH- 
Bars Natu Ù. Secretary or STATE vor INDIA 173 


. 113—Passeryer ¿ravelling without ticket 
s Penaiy, suit for,” recovery of, whether main- 
#aindble in Civil Courts. eoo 
The general rule of law (or rather of construction) is 
that where a general obligation is created by Statute’ 
and a specific statutory remedy is provided, that 
statutory remedwis the only remedy. š 
A suit by a Railway Company te recover from a 
passenger who has lost his season ticket, the ordinary 
*fare plu’ excess charge® as provided by s. 113 of the 
Railways Act, being a suit for recovery of a statutory 
penalty created by the said Act, and beg unknown 
to Common Law is not enterfainabledby a Civil Court. . 
The penalty can he egforced’only by following the 
procedure laid down ig the “said Act. B Buta N. 
Danan v. B. B. & C, I. R. Co, 28 Bom. L, R. 443; 50 B. 
. 215; A. I. R. 1926 Bom. 266 . ° 748 
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Ramgarheraj. See Uimora:Naarur AND RAMGARH 
Ras S 1007 
Registration, whether notice, . 4 
The mere registration of a deed under Registration 
Actis not ngrasa constructive notice of the transac- 
tion. L JHANDA Sinan v. HARNAM SINGH 75 


Registration Act (XVI of 1908), s. 3. See Reuis- 

TRATION Act, 1908, s. 35 i 56 

S. 17—Compromise petition presented to 

Executing Court—Compromise dealing with matters 

outside decreg—Registration—Claim under compro- 

mise, how to be enforced. 

A compromise petition presented to the Executing 
‘Court dealing with m&ters under the decree as well 
as extraneous to the decreeagoes not require compul- 
sory registration even so far aset relates tothe latter. 

* Where a compromise presented to a Court deals 
with a liability under a decree as well asa liability 
independent of it, the former can be enforced by a 
proceeding in execution and the latter by means of a 
separate suit. A SITAL PRASAD SINGH V. JANKI 210 
——— 5, 17 (1) (a)—Gift deed, registration of. 


Every instrument of gift of immoveable property . 


requires compulsory registration irrespective of the 
value of the property conveyed by the instrument. L 
Maura BUN. HAWIZ-UD-DIN, 8 L, L. J. 156; A. IL R, 
1926 Lah. 372 . i 


8.17 (1) (b)—Transfer of Property Act TV 
of 1882), s. 59—Evidence Act (I of 1872), s. 91— 
Suit for recovery of possession of immoveable pro- 
perty—-Allegation tat possession was given to 
defendant as security for advance of Rs. 100 or 
upwards—Oral evidence, admissibility of. 





e 
Where a plaintiff seeks to recover possession ‘of 


immoveable property. on the allegation that possession 
of the property was given to the defendant as security 
for a loan of Rs, 100 or upwards, but without the 
execution of any registered instrument, oral evidence 
is not admissible to prove the transaction alleged by 
the plaintiff. R Maung Sax Min v. MAUNG Po HLAING, 

A. 1. R, 1925 Rang. 291; 4 Bur. L. J. 118,4 R:1 567 

ss.17 (1) (b), 49—Construction of docu- 

ment—Compromise recognising person as successor, 
effect of—Annuity created and charged upon 
estate-—Registration, whether necessary. 

JA petition of compromise recited shat after the 
death of the applicant the respondent shall be her 
representative and successor and provided that so long 
as the estate in. dispute was not transferred to the 
respondent on behalf of the applicant, a certain Spm 
of annuity shall by monthly instalments ever remain 
payable’ from the said estate to the respondent, his 

. heirs and-representatives on behalf of the applicant, 
‘her heirs and representatives and that the said estate 
shall be liable for payment æf the said annuity : 

Held, (1) that upon a Proper construction of the 
compromise the respondent was to succeed the appli- 
cant only in the event of a transfer being maje by her 
in his favour either by way of gift inter vivos or by 
bequest and that so long as the estate did not vest in 
the respondent in either of these ways he was entitled 
to receive the gnnuity and in the .event of his dying 
before the happening of that contingency his heirs 
and representatives would be entitled to th@sum; 6 

(2) that the compromise was an instrument of the 
nature d@cribedin s.17 (1) (b) of the Registration 
Act and was cgmpulsofily registrable and not being 
registered could not be recgived in evidence of any 
transaction affecting -the estate. O Sakina BEGUM t. 
AurHarper œ ees. 103 
poem $9, 39, 97, I—Hegistration of document — 
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6 
Registration Act concld, . 
è e 
Death of one of two executams—Admission of 
execution by surviving executant and widow of 
deceased executant—Hggistration, ‘valitlity of— 
“Representative”, definition of, whether exhaustive. 
One of the two executants of a deed died before the 
deed could be registered. After his death a fresh 
chuse was added to the deed giving a more detailed 
- description of the properties to which tle deed re- 
ferred. This fresh clause was signed by the surviv- 
ing executant and by one of the widows of the deceas- 
# ed executant, who signed as the guardian of a sons 
of the deceased who were infants and whose own 
mother was also alive. The documentwas then regis- 


daced on an admission of execution by the surviving . 


e executant andthe widow of the deceased executant 
who had signed the additioNal clause : s 

Held, (1) that the widow of the deceased who brd 

signed the additional clause was a representative of 
the deceased executant within the meaning 


4 > of s. 3 
of the Registration Act and that the registration = 


therefore, valid; 

(2Pthat even if the widow was not a representatiye 
of her deceased husband within the meaning of s. 35 
the error of the registering officer in accepting her as 
such was only a defect in the procedure which was 
not sufficient to invalidate the registration. : 

The definition of the word “representative” as given 
in s. 3 of the Registration Act is npt exhaustive. B 
DATTATRAYA KESHAV NAIK V. GANGABAI Narayan NAIK 
«27 Bom. L. R. 1334; A. L R. 1926 Bom. 13% B60 


S$. 49—Document reciting terms o 
admissibility of, without registration. Sead 
Where contemporaneously ‘with the execution of a 
pro-note, the lender wrote a letter stating, “please re- 
tain the title-deeds of the undermentioned property as 
equitable mortgage of title-deeds for the amount of 
pro-note of this day”: 

Held, that the document contained the terms of the 
arrangement under which the loan was made and was 
inadmjssible in evidence without registration to create 
a valid mortgage. M Nacuswara Iyer v, ALAGU 
SRINIVASA IYENGAR, 23 L. W. 675; A, I. R. 1926 Mad. 743 

4 
8. 74--Ducument ordered to be eat 
on payment of penalty—Requirements of, law 

meaning of. . i i 

Where a document is brdered to be registered by the 
Regjstration Officer on payment of certain penalty, 
failure to pay such penalty isa non-complignee with, 
the Pesuirements of law as contemplated by s. 74 of 
the Registration Act, L Duro v. MUHAMMAD NATHU 


~@-g—- 5,87, Sce REWISTRATION Acr, 1908, s. Tak 
.. -< 560 


92 
696 


Religious Endowments Act (XX of 1863), 5, 14 
a -Temple Committee—Breach of trust—Trustec, 
appointment of--Undischarged insolvent removed 
from Qovernment sewice, whether can be appointed. 
An ins¢lvent gught no? to he app 
of trust since a Recessitous man is more likely to be 
tempted to misappropriate tyust funds than one who 
is wealthy and besides a man who has not shown 
prudence in managing his own affairs is not likely. 
to be successful in managing those of other people 
Where persons ina fiduciary capacity make ean jm- 
proper choice of a person to fill an office of trust, they 


e 1 


Rellgiousendowment -See C; P. C, 1908, s. 


ointed to a position . 


. 


"atts. 


e 2 e 
Religious Endoments Act—congld. 
. ©. 


must be held to have been guilty of a breach of trust 
and it would.be wWh8lly wrong to say that after- all 

‘the choice 4yas ‘not impropgr because it has turned 
out that: no material damage has been done to the 
institution through the improper appointment. 

e Whore the members ofsa Devasthanam Committees 
under the Religious Endowments Act appointed te 
the trusteeship of a temple with an annual income of 
about 2 lakhs of rupees a retired Government servant 
who was an undischarged insolvent and had been 
removed from Government service before the age 
limit without a pension for flagrant violation of the 
Government rules regarding the conduct of public 

e Servants : : : 

Heldpthat in the matter of the choice of the trustee, 
the members were guilty Sa breach of trust in that 


they had not done their duty or acted reasonably in.. 


the interests of the institution of which they were in 
rge and they were accordingly liable to be remov- 
at under s. l4 of the Act. M RAMANATHAN 
CHETTIAR v. KANAGASABAPATHY OHETTIAR, 23 L. W.-339; 

* A.L. Re 1926 Mad. 500 f 


Res judicata. See Arso C. P. O., 1908, s. 11. 
= Decision as to right of easement, whether 
yes judicata in suit for title. 

The decision in a previous suit between the plaintiff 
and the tenants ofa village declaring a right of 
easement in favov of the tenants over certain pro- 
perty claimed by the plaintiff cannot operate as res 
judicata in & suit brought against the proprietors of 
the village for a declaration of the right of ownerskip 
‘over the same property. © MOHENDRA Nata Roy v. 
Nasapwir Cuanpra NANDY, 43 O. L. J. 180 


Decision in same suitin previous proceedings 
: Binding force. : 
- A decision in previous proceedings in the same suit 
though not strictly speaking res judicata has still a 
binding force. O Hasip Husain v. HADI Raza, A. I. 
R. 1926 Oudh 420 313 


Revenue entries, value of, 

- Where the origin of an entry in the Revenue 
Records is not known, the. entry itself might afford 
an indication of the rights conferred but where the 
origin itself is not in doubt and where according to 
the enfry itself the fountain-seurce of the rights can 
be traced, it is not safe to rely upon {he entry itself, 


but recourse must.be had to the origin itself to gis-. 


over whgt the rights coriferred actually are. O 
Pipra ae u v. RAJA MOHAMMAD ALI KHAN, BL L. 
J. 126; A. I. $È. 1926 Oudh 427 


Revision, .. 
See (i) O. P. O., 19608, s. 115. 
(ti) Cr. P. C., 1898, s. 439. 
. (iii) PROVINGIAL SMALL -Cause Courts *Acr, 1887, 
: 8.25. : 
See JURISDICTION OF Court > š = 


® 

Sale of Goods—Breach by vendor in delivery—s 

> Series of sellers and buyers—Ultimate buyer himself 
vendor higher up in-chain—P®ach of contMect with 

< third persons—Suit by buyer for return of *advance, 

- whether maintainable. e 

* . The M Mills sold certain bales of-yarn to V 
and sons, who gold them to the plaintiffs, who sold 
td- H who sold to M and sons, who sold *to A and 
gons, who again sold to the defendants, who in their 
torn. wld to the -plaintifs who paid an advance 
[a] abont Rs. 7,000-towards thecontract. At the time 


INDIAN GASHS, 


$55 ` 


188. 


o [1926 
s A °’ a. 


Sale of goods—concld. e 


of these transactions the market was in a highly 
speculative state and each one of these sales was 
made ata profit. Butat the end the .mgrket price 
had fallen and the goods were not worth what the 
various buyers had paid for them. In a suit by 
the plaintiffs for return of the advance with interest 
the defendants pleaded ‘that the plaintiffs could 
not sue them because they themselvés were in 
default higher up in the chain of buyers and sellers: 
Held, that since the defendants had contracted to 
“deliver the bales to the plaintiffs, they could not be 
heard to say thatthe plaintifs were out of Court- 
becauss they had been in dedault at an earlier stage 
ofthe series and brokæ? a contract not with the 
defendants but with s8mebody else. M MUTHUSWAMI 
Iyer v. RAMALINGA MUDALIAR, 23 L. W. 215; 50 M. L. 
J. 260; A. I. R. 1926 Mad. 485 334 


Saranjam—Nature of grant—Alienation, whether 
binding beyond lifetime of alienor—Mirasi grant, 
nature of. 

An alienation beyond the lifetime of the saranjam- 
dar, who makes it, is not ordinarily binding on his 
successors. . 

In cases when the object of the saranjam grant is 
to shake a permanent provision for the maintenance of 
an important family, the saranjam or jagur although 
ordinarily hereditary, is not alienable beyond the life 
of the actual holder. ` But in cases where the object 
of the grant is purely personal, e.g., to ensure the 
rendering of certain services to the State or to reward 
an officer on retirement for faithful services, then tho 
grant, in the absence of express provision to the con- 
trary, is one of an absolute estate and alienation 
made by the holder for the time being is binding 
upon his successor. Cases of the latter typo are, 
however, exceptions rather than the rule. ; 

A grant of mirasi rights is not necessarily an 
alienation which will not be binding beyond the life- 
time of the saranjamdar making the grant. B Mapuay-. 
RAO RASTE v. IMAM BAPU SHERKAR, 28 Bom. L. R. 433: 
50 B. 195; A. J. R. 1926 Bom. 316 737 


Sea Customs Act (VIII of 1878), s. 19A. See 
LIMITATION dor, 1908, Son. I, ART. 36 444 


Second appeal. See APPEAL, SECOND, ii 


Settiement- Husband releasing interest in property 
—Widow, whether can challenye settlement, 3 
A widow claiming title through her husband is not 

competent to challenge a settlement to which her 

husband was a party and by which he released his 
interest in certain property. P CG DADABHOY FRAMJI | 

Oama v. Cowasst DORABIT Penpay, A. L-R. 1925 P. O. 

306 , ? e * 535 


e 
Shafnilat land—Building on portion under authority 
of co-sh@rer—Suit for ejectment- by some co-sharers 

—Demolition of building. 

A person who, either on behalf of or under the 
authority of one ofthe big proprietors, and witlt the 
permission of majority of them, builds upon a portion 
ofa shamilat land cannot $e ordered to demolish such | 
bitilding at the instance of other to-Swners, unless it 
is proved that the action of such person inebuilding 
upon the joint land has caused a material. and sub- 
stantial injury such as cannot be remeflied by parti- , 
tion of the shamildt land? L Amar SINGH v, Jat MaL, 

e 


8 L. L. J. 313 men i : 995 
Soyerelgn Aot, Sec 'O, P. O, 190965. 79 433. 
es ó @ 
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» Spevitic perforth ance—Agreement to surrender. 
See Trax@er or Prorerty Act, 1882, s. 52 655 


Specific Relief Act (1 of 1877), 5. 9—Mortyagee in 
possession—Possession through tenants —Dispossession 
of tenanis—Suit by mortgayee, whether maintainable. 
A a J in possession through tenants is 

entitled to invoke the aid ofs. 9 of the specific Relief 

. Acton his tenants being ejected from possession by 

* others. N SAMSHERKHAN V. ABDUL SATTAR KHAN, 22N. 
L. R 30. A. 41. R.1926 Nag. 290 70 

s, 18 (c)—Contract of sale—Specific, per- 
formance, suib for, against vendee—Direction to 
vendor to dischaPye encumbrances, legality of 

‘When a vendor undwgtakes to discharge the en- 

cumbrances on the property, the Court decreeing 
specific performance as again im can direct him to 
discharge the encumbrances befoi® he is paid the con- 
sideration for the sale. M Karna Mersu PILLAI v. 
SUBRAMANIA CHETTIAR, 50 M. L. J. 228; (1926) M. W. N. 
271; A.L R. la Mad. 969 561 
s. 41. 

See Evipence Act, 1872, s. 115 853 
See MUHAMMADAN Law—QGUaRDIANSHIP AND MINORITY 








Stamp Act ill of 1899 ss. 32, 37, 57—Collector's 
certificate—Civil Court's power to question. 

A Civil Court cannot review the certificate granted 
by the Collector under s. 32 of tht Stamp Act and its 
validity cannot be challenged except under s. 57 
of the said Act, on a reference by the Chief 
Controlling Revenue Authority. S Tiru or ParsraM 
Hirst v. FIRM or Parsrafl HASSANAND 
wea S, 57, See Stamp Act, 1899, 8. 32 
Statutory tribunal, creation of. See Mapras 

District MUNICIPALITIES Act, 1920 546 


Succession (Property Protection) Act (XIX of 
1841), 8.14—Idol, competency of, to make applica- 
tion unuer Act—Testate succession, application of 
Act to—six months’ limitation, starting point of. 
There is nothing in the Curators Act to show that 

its application is confined to intestate succession and 

does not cover cases of testamentary succession. 

An idol js a juridical person and is entitled to make 
an application under the Curators Act. But as an idol 
must make an application through human agency, an 
application by a shebait on behalf of idol, for posses- 
sion of property under the Act is competent. 

To “bring the Curators Act into operation, it is 
sufficient that the application under the Act be made 
within six months of the death of the last proprietdy, 
even though the claimant claims succession througR 
an earlier proprietor dead more than six months 
before the application. C BENoDE BEHARY Sawa v. 
Scypari Dassya, 30 C. W. N. 500; A. I. R. 1926 Qal. 


747 


719 ð 588 
Sults valuation—Redefhpt®n suits. See MOoRTGAEE 
° 784 


Suits Valuation Act (VII of 1887, s. 8. Seg@Cocrr 

Fees Act, 1870, s. 7 (iv) id) 951 

Yort—Person in wrongful possession~--Damages for 
loss—Burden of proof. . : 

The word “tors? does not occur in the law ad- 
ministered in India except in cases of aqfionable 
wrongs where*the eEnglish Law has to be applied 
because no Indian Statute covers them. 

After an ofner who has been wrongfully dispossess- 
ed has given evidence as to the loss caused to him, 
it is for the defendant to provesthat the loss was less 

ethen the amount claimed, QY RAMCHARAX t, SARWAR 
Huan amas, . 999 
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Trespass. See ACQULESCENCE 168 


Trespasser, whether liable for'megne profits. fee 
MESNE PROFITS. e- 


Transfer of property—J'enant. in pdBsession— 

Notice. 

jin the absence of an enquiry by a transferee of 
tenanted premises, the open possession of the tenant 
ovgr the premises is notice not only of the immediate 
terms of his tenancy but of collateral agreements as 
well. C TILOKE OHAND Surana v. Beatriz & Co., 29 
O. W. N. 953; A. I. R. 1926 Cal. 204 588 


|| x 
Transfer of Property Act (IV of 1882); 8. 50. 
See MORTGAGE ° 538 
-———— S, 52—Lis pendens —Applicability to surren- 
Aas of tenancy holdings—Specific performance— 
® Agreement to surrender. ® y 

A surrender of tenancy holding during the pendency 

oÑ suit for possession by a purchaser is void against 

An agreement to surrender tenancy land at 
soma future time cannot be specifically enforced. 
N Max v. BODHAN, 21 N. L.R. 144; A. I R. 1925 
Nag. 421 “655 
mtma S. 53—Fraud—Delay—Intention-to delay— 

Ostensivle owner, when entitled to retain property. 

It is not fraudulent to shield some particular pro- 
perty from being proceeded against by creditors so 
long as there are other properties, from which the 
just dues of the creditors may be realiged. 

An intention to delay creditors is not necessarily 
fraudulent or unlawful. Nn f 
“ Mere delay caused to creditors in the realization of 

„their alues is not of any consequence so long as there 
has been no deprivation of the creditors in respect of 
their just dues. 

Fraud in respect of creditors involves an element 
of loss orinjury of a substantial character and not 
merely inconvenience caused by delay in the realiza- 
tion of what is due. 

Where nothing has been done to carry the fraud or 
illegal purpose into effect the disposer is entitled to 
have the property reconveyed. 

To ena le a fraudulent confederate to retain pro- 
perty traï iferred to him in order to effect a fraud the 
contempli ted fraud must be effected. 

Overt d:ts done or steps taken for the purpose of 
effecting the fraud or the accomplishment of the illegal 


purpose, if comparatively, insignificant or harmless, ` 


do not disentitle the disposer to relief but a partial 
yet supstantial execution of, an illegal purpose dis- 
entitleg the disposer to the assistance of the* Court. 
H thedisposer has been frustrated in hise#ttempt to 
carry out his fraudulent or illegal purpose he is 
entitled to the relief. CO RAJANI Kanta Das Gverrav. 
ABART KK ANTA Das Gupta, A. I. R. 192 Cal. 850 33 
———— 8. 53, proviso—Simple money-decree against 
judgment-debtor—Mortgage of property by judgment- 
debtor—Mortgagee unaware of execution proceedings 
—Intent to defeat crediiors— Deed, validity of. 
Where'a juégment-debtor executes a mortgage of 
his property on a date prior to the service of notice 
under O. XXI, r. 54, C. P. Cg on him, with a view 
to defeat tho creditor who has obtained a simple 
money-decree agairtst him, but the mortgagee has no 
notice of the executign proceedings, the mortgage-deed 
cannot be declared void under s.,53 of the Transfer ofe 
Property Act. O Ram CHARAN v. RAGHO, SINGR, A.I 
R. 1926 Oudh 469 
——~—— 8.53, scope of. ` 
Documents which are vojdable under 6.53, Tranafer 
of Property Act, are good inlaw se long an the eptiog 


. 
e 
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to avoid them is wt exercised by the creditors who 
are defrauded. ‘A HARI Caaxp Rar v. Mori Ras, 24 A. 
L.J. 495. °. © | 429 
ss. 53, 118—Ĥindu Law—Partition, 

whether transfer—Distinetion between transfer and 
exyhange—Mala fide partition in fraud of father's 
unsecured debt—Decree- -Son's share, whether liable 

to be attached. i 

A partition cannot be considered a transfer in so 
far asit does notin offect change the rights of the 
parties? what it does do is to effect a change in the 
mode of énjoyment. | 

Partition in eertain aspects approximates to ex- 
changeas defined in s. 118 of the Transfer of Propone 
Act, but even so the distinction emerges that in €x- 
change fwo persons owiffg two specific properties 
transfer or convey their respective ownership, one t 
the other. ‘ 7 

A fraudulent partition cannot, however, be re- 

ardel ae entirely divorced from the principley of 
s. 53 of the Transfer of Property Act. 

Ordinarily property taken by a Hindu son in parti- 
tion cannot be.seized in execution of a decree in respect 
of an unsecured personal debt of the father, but it is 
liable for the father’s debt if it be shown that the 
partition was made with a view to defraud or defeat 
creditors. N CAHHQTELAL v. LAKHMICHAND 282 


s. 55. 6 

The provisions of s. 55 of the Transfer of Property 
Act apply fot only to completed sales but alsə toe 
agreements of sales. Kartha Murie PILI b. 
SuBRAMANIA OHETITAR, 59 M. L. J. 228; (1926) M. W 
27L; A. I. R. 1926 Mad. 569 
s.55 (2)—Covenant for actual possession, 
whether implied. 











‘Where there is no express contract in terms in a. 


sals-deed, a provision that the vendee shall be put into 
assession of the property sold cannot he said to be 

implied in it by virtue of s. 55, cl. (2), Transfer of Pro- 

perty Act. M MUTHUSAMI Iver v, DHARMA Raga, (1926) 

M. W. N. 209; A.I. R.1926 Mad. 495 302 

| a GS. 56, 81 —Mortgage of several properties — 
Mining leases granted by mortgagor in respect of 
some properties—Mortgage-decree—-Order of sale— 
Marshalling. 

' Some out of several mofttgaged praperties were 
leased out by the mortgagors on" miing leases under 
which the mortgagors were entitled to recove rent 
and royalties from the lessees. The mortgages sub- 
sequentlyshtained a decres on footof his nmrtgage 
and in execution of the decree the mortgagors obtain- 
ed an order that the properties which had been leased 
out should first he sold in satisfaction of the dc%ree 
inasmuch as it was expected that the sale of those 
properties would satisfy the decres completely. The 
lessees contended that the properties other than those 
leasad to them should first be sold in execution of the 

ecres: , , . : ' 
Held, (1) that inasmuch as the mortgagors had a 
valuable interest, viz., the right to receive ront and 

-yoyalties, in the propertieseleasod, the wpinciple of 
5. 55 of the Transfer of Pibparty Act was not appli- 

e to the cas2;” k 

NG that the lessees having taken with full notice 

of the mortgage the principle of marshalling of securi- 


* ties laid down ins. 51 of the Transfers ol Property 


Act was not applicable to the case ; 
‘ (3g that the order directing that the lased proper- 


* ties, should be sold first yas perleclly proper in the 


. N. > 
561 


circumstances of the case. © Low & Co, v. HAZARI. 
NMULL Barv, 30 C. W. N. 183; A. I. R. 1996 Cal. 525, ë 
8 
S. 58—Construction of documé&it--Sale of 
property with right to re-purchase—Sule or security 
for money. 

A person executed a sale of certain properties to 
another for Rs. 3,500 and on the same day obtained 
a counter-agreement from the vendee providing that 
atthe end of any fusli before three years from date, 


® the vendor might re-purchase the pyeperty conveyed on 


paying the total sale price. Tha property sold was 
worth very much more thangs 3,500. The vendor 
was to bear the expensegs#f the deed of re-conveyance 
and was also to pay i@terest on a sum of money pay- 
able to a third person to whom the property had been 
usufructuarily mortgaged and whose mortgage had two 
years more still to run, There was no defeasance 
clause on the grantoror vendor failing to pay by the 
fixed date. There was a power in the vendee to re- 
cover the sum named as the price of re-purchase. 
Moreover the price payable by the grantor on the re- 
purchase was not fixed but was subject to an account 
for the cost of a well and for repairs. The two deeds 
were executed within two hours of each other. They 
were registered together and the stamp papers bore 
consecutive numbers: 

Held, that the documents really and substantially 
formed a single transaction and the conveyance was 
aot intended as an absolute sade but only as a security 
forthe money. M MUHAMMAD YAKUB Sans v. MAHABOO 
Bust, 23 L. W. 151 ` 756 


S, 58— Mortgage by conditional sale—Suit to 
recover money due—Limitution, commencement of— 
Option given to mortgagee— Waiver. 

Per Kanhaiya Lal, J.—The essential characteristic 
of ainortgage by conditional sale is that on the 
breach of the condition of re-payment the contract 
executes itself and the transaction is closed ‘and 
becomes one of absolute sale to be enforced in a 
particular manner. 

A mortgage-deed provided that if interest for any 
six months remained unpaid, the mortgagee shall have 
power either to bring a suit in respect of the entire 
mortgage-m&ney and interest without waiting for thg 
expiry of the stipulated period or to wait for the 
payment of the principal and interest and compound 
ingerest till the expiry of the term fixed. In a suit 
tg recover the amount of the mortgage-money: . 

Held, that despite the authority given to the mort- 
gagee by the mortgage-deed, the operation of the 
clause which gave an option to the mortgagee for his 
own benefit, could not be waived so as to prevent or 
postpone the starting ofslimijation against him and 
that limifation began run from the date when 
interest for a period of six mouths became due and 
remaingl unpaid. A SHEORAM Siscu v, BABU SINGH, 
24 A. L, J. 295; 48 A. 302 849 


8, 59. Sze REGISTRATION Act, 1908, s. 17 
* e 567 


59 -Equitable mortgage--Depogit of 

title-deeds -- Mortyaye-geed, whether dogument of title, 

A nortgage-deed executed Vy the owner of a pro- 
perty in favour of a third person cannot lip deemed to 
be a title-deed within the meaning of s. 59, Transfer 
of Property Act, though it may be evidence of the fact 
that the mortgagor de@t with the property as bis, 
_ An equitable mortgage by deposjt of title-deeds ig 
created by the borrower deposijing with the lendey 





ETS 
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title-deeds, the gist of the ‘transaction being the 
ntention that it should be held as security 
A document evidencing an cquitable mortgage by 


deposit of titldéeds is compulsorily registrabic. M 
NAGESWARA Tver v, ALAGU SRINIVASA IYENGAR, 23 1. 
W. 675; A. I. R. 1926 Mad. 743 -© 427 


s. 69—Mortgage—Sale, power of, irregular 
exercise of—Mortgagee, right of, to recover balance 
of mortgage-mongy—N otice, whether necessary. 
“Where in a gin, a ABUR the amount due for 

prinçipal is not re-paYagle at any particular time nor 
is anything stated as to When if is to be re-paid, there 
can be no default in paymeMt apie principal sum due 
within the meaning of s. 69 of ge Transfer of Pro- ' 
perty Act until there is a demand made for the money. 

When a mortgagee demands payment of the mort- 
gage-money, he should bein a position to give back 
the mortgaged propérty and allow the mortgagor to 
redeem. Where he has wrongfully disabled himself 
from doing so, for instance, by having sold away the 
mortgaged property under an irregular exercise of his 
power of sale, he cannot sue the mortgagor for the 

alance of the mortgage-money. 

A mortgagee has a right to make use of his rc- 
medies against the mortgagor fop obtaining payment 
ofthis money; but as soon as the mortgage-moncy* 
has been fully paid he is bound to deliver over the 
mortgaged property to the mortgagor. If he has 
made itimpossible for shimself to restore the pro- 
perty mortgaged, he cannot proceed against the mort- ° 
gagor to recover,the amount of the mortgage-money, 

Per Krishnan, J., Obiter :—In cases falling under 
8.69-ofthe Transfer of Property Act, if interest 
amounting to at least Rs. 500, is in arrears and ‘un- 
paid for three months the mortgagec, if he has got 
& power of sale under the mortgage, can exercise 
the power without notice to the mortgagor. M 


| PURASAWALKAM HINDU JANOPAKARA Saswatua NIDII 


“mortgagee set up a case that 


Lrp. v. Kcuppvus Sanr, 23 L. W. 476 860 


— $. 76 (e)--Mortgagee's duty to mortgagor— 
Suit for redemption—Mortgagee setting wp occupancy 
vights—Estoppel. , 

A mortgagee is precluded from doing anything 
Which might puta hinderance to the redemption of 
the property. Therefore, in a suit for redemption a 
mortgagee cannot be allowed to set up occupancy 
rights even if his mortgagee rights have passed to 
third. parties under an auction-sale. A Gavrt 
Manata, Jy. R. 7 A, 171 Rev. 44 


se S81, See TRANSFER or PROPERTY Act, 1882, 
- 8, 56 786 
S. 82—“Contract togontrary,” meaning of-— 
Contract between mortgigortand mortgagee Wot provid- 
ing manner of liability of different properties—eH fect 
—Subsequent purchasers, right of —Vendee's right to 
avail of contract between his vendor and another 
ne 
e expression “a contract to the gpntrary” in s. 82 
Transfer of Property Act, means a kêrên between 
the mortgagor and mortgagee. ‘Therefore, in the 








absence of amy coytract between a mortgago® and his, 


mortgagee that the several properties mortgaged are 


“Jable in awy other manner than that contemplated by 


the section, neither of*the purchasers of‘ the pro- 
perties subsequent to the mortgage cqn as against the 
> The properties are not 
teably liable to contribut to imortgagee's debt, | 
A vendeo cannot avail himself of a‘personal cove. 
re ` ae 
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á . 
nant between his vendor and another vendee. A 


CHARAN SINGH v. GANESHI Lar, 24 8. Led. 401, A.I ` 


R. 1926 All. 352 $ A ye 1048 
— S, 108 (c)—Lessor and lessee—Les$ee's duty 
to surrender possession. : 
A lessee whose possession has been disturbed only 
temporarily and who gets back into possession before 
the term of the Jease comes to an end, is duty bound 





at the termination of the lease to surrender peaceably | 


the premises leased to him. L Jasta Mat-Saxt Raw 
$. Goxa Cuanp, A. I: R. 1926 Lah. 371 $121 
ss. 111 (h), 113—Rent, receipt of, afler notice 

to quit—Waiver of notice. e 4 
here rent is accepted after the notice to quit, 
vyhether before or after a suit has been filed, the Jand- 
ord thereby shows an intenifn to treat the lease as 
subsisting and there is a waiver of the notice to quit, 
C MANITOKLAL Dey CHAUDHURI v. KADAMBINI Dasst, 43 
O. L. J. 272; A. 1. R.1926 Oal. 763 156 


yoo Vee ss. 111, 117—Agricultural leases®-Rélief 
agaigst forfeiture for breach of covenant. 
Agricultural leases are exempt from the operation 
of s. 111, Transfer of Property Act.* “Therefore, 
a Court can in a proper case exercise its cyuitable 
power of relieving against forfeiture ‘for breach of 
covenant. B MHALAPPA VENKATESH SHETTI v. JANARDAN 
Govixp MAHALE, 28 Bom. L. R. 527; A. I. R. 1926 Bom. 
304; 50 B. 450 . 1084 


-——— S. 115. See TRANSFER OF PROPERTY (CT, Ae 


s. 98 
o——*—s, 116 —Landlord and tenant—Sub-lessee from 


tenant, ‘liability of, as lessee—Landlord's , assent, 

what amounts to. v 

Where a sub-lessee from a lessee is sought by the 
landlord to be rendered liable as a tenant by virtue 
‘ofs. 116, Transfer of Property Act, it is the lessor 
and not the lessee that must have done some act, 
recovered rent or otherwise given assent tothe sub- 
lessee remaining in possession as a tenant. i 

Wheré a landlord served the sub-lessee with a 
notice to vacate the premises or he would be charged 


Rs. 75 per month along with the costs of the case, it’ 


cannot be said that the landlord consented to the sub- 
lessee remaining in possession as his tenant in direct 
privity with him. M Kugeuswaur PILLAI v. MUHAM- 
MAD KASIM, (1926) MI. W. N, 236; A. I. R. 1926 ae 
———*— §,122.° See MUBAMMADAN Law—Gurt 7 
‘___@2s5, 123:-Oral gift of right of reswlence— 
Interest of donee, whether saleable—Ackngwledgment 
in writing of gift, whether gift deed. i i 
Jeeift cannot be created by a document signed by 
the person intended to ‘be benefiteg by an oral gift 
in favour of the owner of the property acknowledging 
ift. . ` ; 
ji Where an oral gift is made as tothe right of 
residence in a house unaccompanied by any powers of 
alifmation, the donee cannot be said to have any 
saleable interest inthe house which, pn his insol- 
vency, can be put to saleby® the Receiver. B GIRJA= 
PRASAD OHMÊUBHAT p. Paf@aprmm VITHALRAI Vyas, 28 
Bom, L. R. 421; A. I. R. 1926 Bom. 261 609 
e 5 


$ 
Trust—Breach of trust—Pargjicipation in division 

of trust funds—Liability to refund trust moneys. 
Defendant “No. 1 was an employee ofthe plaintiffs 
and was entrusted by the latter with the cashing of 
a, cheque for a large amount of money. He cashed 
the cheque and made awgy, with 
i ` e 
s 9 P 


the proceeds With . 


#4. 


. . | ° g i { 
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i . : ; 
the help of Gefendant No. 2, his brother. The pro- 
ceeds were sult eguently divided between the different 
defendanta’ who were members of a joint Hindu 
family.*, Defendants Nog. land 2 were tried for the 
offence of criminal breach of trust and were con- 
‘yicted. Plaintiffs subsequently brought a suit to 
wecover.from all the defendants the amount of money 
which had been embezzled by defendant No. 1 with 
the help of defendant No. 2: 
` Held, that defendant No. 1 having committed a 
breach of trust in which defendant No. 2 was 4 
abétter and that the remaining defendants having 
afterwards been parties to a mis-application of the 
trust property in breach of the trust with notice of 
the trust, they were all liable to replace the glmpst 
moweys and that the plaintiffs were entitled to g 
decreé. B Kisuenprasap & Co v, Rasaram RAM- 
* HARAKH, 27 Bom. L. R. 1159; A. I. R. 1926 Bom. ss! oe 


services —De 





~ Inam—Non-performance of 
fuct®trustee, powers of. 
A trust shall not failfor want of a lawful trustee 
and ‘where a person is doing something unl l or 
something to the detriment of the trust, even a de facto 


trustee is entitled to maintain a suit against him for . 


the benefit of-the trust or institution. 

But where certain lands were granted as Sarva Dam- 
bala inam to certain dancing girls long before the 
Permanent Segtlement for the purpose of rendering 
service, it is not competent to a de facto trustee to 
call upo» the service-holders to perform the services, 
and in default of performance to dismiss them and 
appoint other persons’ in their places. M TApanke 
BRAHMAYYA v. PUVVALA MADHAVAN, 50 M. L. J. 282; A. 
I. R. 1926 Mad. 496 489 


Scheme settled by Court, alteration of — 

Seheme, direction in—Mode of enforcement. 

A scheme once settled by a Court cannot be altered 
except by the Court and this would preclude suits 
between parties to establish a private right, which, if 
established, would interfere with the charitahle scheme 
settled by the Court. A direction in a scheme of 
this nature may beenforced in execution application 
by persons interested. N Ramu v. Puxa, 9 N. L. J. 45; 
A. I. R. 1926 Nag. 326 326 


Trusteeship, transfer of—Adverse possession, 
A transfer of trusteeship.of a temple is invalid. 
But such a transferee of trifsteeship can prescribe 
for a lawful title by adyerse possession of the office 
for mare than 12 years. M TADANKI BRAHYAYYA v. 





sem 


: PUVVALæA Aa DHAVAN, 50 M. L, J. 282; A. I. R. 2926 Mad. 


496 $ 489 


Trusts Act (Il of 1882), s. 90—"“ Properly ingusred,” 
meaning of. @ 
The words “properly incurred” in s.90 of the 
Trusts Act mean “reasondbly and suitably incurred”. 
` N WAMANRAO v. SHRAWAN 941 


“UP. Court of Wards Act (III of #899), s. 38— 


Dispute between wards—Arbitrator, appointment of 
—Court, power of —Aet, retrospective, operation of. 
The provisions of the Oeurt of WardsAct of 1912 
are applicable to an estat handefl overeto the Court 
of, Wards under the Act of 1999, notwithstanding 
that the handing ovgr was voluntary on the part of 
“the ward. . 
Section 58 of the U. P. Court of Wards Act does not 
bind a Court of Wards to await an agreement be- 
‘tween the persons it .has appointed to represent the 


. te 


i e 
respective wards, between whom a dispute arises, as to 
an arbitrator to decide the dispute. -It can nominate “a 
an arbitrator and require the represettatives to submit 
the dispute tohim. A Surva Pragsg v SHAMBHU 
Prasan, 24 A. L J.501; A. I. R. 1926 All. 450 246 


,U. P. Land Revenue Act (IH 071901),s. 4— Mort- 
gage of sir land by co-sharer to another—Resumption 
of possession on redemption. - = °> 
Where a joint siv-holder transfers his zeminderi 

rights by way of mortgage to his ¢o-sharer, he is 

entitled on the redemption of lw mortgage to recover 

possession of the sir land. gA Ras KISHORE SINGH v. 

Jar MANGAL SINGH, L. R. lea. 261 Rev. 992 


U. P..Muntcipaligi& Act (ll of 1916), s. 307 (py) 

—Order of continuing fine when can be passed. 

Itis not legal for a Magistrate to pass an order of 
continuing fine in atrial for an unauthorised con- 
struction. Such an order can be passed only on a 
separate trial if the accused fails to remove the 
unauthorised construction after his original trial, A 
AMATHURA Prasan v. MUNICIPAL Board, Erawax, 27 Cr 
L.J. 568; L. R. 7 A. 113 Cr. "136 


Vakalatnama. See Or. P. C., 1898, 5.340" 714 


. Vendor and Purehaser—Sale of immoveable pro- 


perty—arnest-money—-Breach of contract “by 
purchaser—Harnest-money, whether can be recovered. 


Under a contract of sale af immoveable property the 
earnest-money is part of the purchase price when the 
transaction goes forward: it is forfeited when the 
transaction falls through, by reason of the fault or 
failure of the vendee. . 

Plaintiff agreed to purchase certain immoveable 
property from the defendant at the price of 
Rs. 4,76,000 and one of the conditions of the contract 
was that Rs. 20,000 was to be paid as earnest and 
the balance in two moieties, the first being payable on 
executing the conveyance and the last within six 
months thereof. Plaintiff did not pay the earnest- 
money as such but obtained a financial modification 
of the terms of the contract whereunder he paid the 
sum of Rs. 1,65,000 towards the sale price of 
Rs. 4,76,000. The plaintiff was subsequently unable 
to complete the contract even in its modified form afd 
brought a suit to recover the part of the sale price paid 
by him: 

p Held, that the plaintiff having broken his contract 
@must lose the earnest-money, viz., Rs. 20,000 but must 
be re-paid Rs. 1,45,000 the balance of his payment to 
account. P, C. Carransir SINGH v. Har Swarup, A. I. 
R. 1926 P. 0.1; 23 L. W. 172; 3 O. W. N. 168; (1996) 
M. W. N. 145; 24 A. LJ- 248; 50 M. L. J.629 782 


e 
~e——* Sale-deed guaranteeing indemnity in case of 
* los’—Pre-emption, loss in consequence of—Vendee's 
righé to be recompensed. \ 

A guarantee clause in a sale-deed to the effect 
that the vendor would be liable to recompense any 
loss that mighty accrue to the vendees in connection: 
with the sale (agar intikal haza men mushtarian ko 
koi nuksan paunche to main zimmenwar* kunga) 


e covers the risk of the *vendeew tisle being defeated by 


apre-emptor. L KALIAN SINGH v. FAZAL DIN 1055 


Water rights—Riparian # ownerg—Higher’ owner, : 
whether can | appropriate whole water of stream— 
Prescription—Easements Act (V of 1882), s. 17,* 
applicability of. ° . ' 


. 2 


—~ 


“ not include a right 


M 
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` 
“e Water rights—coneld. +. 


For ordinary purposes seh as drinking and water- 
ing cattle, a higher riparian owner is entitled to 
appropriate, if necessary, the whole ofthe water of 
the stregm; -but for extraordinary purposes, such as 
the irrigation of his fields, he is entitled only to take 
so much as will not reasonably diminish the volume 
of water in the stream. ; 

It is open, however, toa Higher riparian owner te 
establish that he has been in possession from time 
immemorial of the right to appropriate the whole of 
the water of the stream for extraordinary purpoges, 

Section 17 e Hasements Act is intended to apply 
to rights in the’ ure of profits a prendre which do 

water. Pat JugwAL SARKAR v. 
Rar MANGAL PRASAD, AMAR, 1926 Pat. 187; 7 P. 
- 547 ; 
WII. See CONSTRUCTION oF DOCUMENT 


~ Draft Will as evidence of oral Will. 
A draft Will may be accepted as evidence of an 


96 


oral, one where the facts show that the testator had ex- N 


pressed his final intention as to the property. O Gur 
Prasan v. SITLA Der 13 O. L. J. 152; A. L R. 71926 
Opdh 424 , 796 
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_ under a Will the appdintment o 


L. Bey 
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. 7 Ld 
Executor—Appointment Of member 
effect of. È à . På 


Where a member of a firm is 


e.. , 
appoinged an executor 
y applies to a person 
who was a member of the firm at the date of the Will 
and also at the date of the testator's death. @ Inthe 
matter of GztorcE Nasu, 29 C. W. N. 373; A. I“R. 1925 
. Cal. 606 ngi 994 


Testimentary devise, essentials of. = 


A deed to be a testamentary devise must contain 
language from which can be inferred ane intention to 
make a devise. O Brig Ras OHANDRA v. SUBHADAR 
Kvar, 30, W. N. 321; A. I. R. 1926 Oudh 324 294 


See Practice. _ a. 


WORDS AND PHRASES, , 
‘Sikh and Singh distinguished’, See O.P. O., 


1908, s. 92 i 695 
Wilful neglect, meaning of. See @ermways Act, 
2 1890, s. 72 SE 173 


of firm, 


e 
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